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MONDAY,  AUGUST  7,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  11:30  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  At  this  point  we'll  ask  our  witnesses  to  step  for- 
ward, Mr.  McLarty,  Mr.  Quinn,  Mr.  Gergen,  and  Mr.  Burton. 

I  believe  that  you  all  have  a  statement  of  some  kind  to  give  and 
we  would  be  willing  to  take  those  statements  now,  and  at  your  con- 
venience we'll  start  with  Mr.  McLarty. 

Mr.  McLarty. 

SWORN  TESTIMONY  OF  THOMAS  F.  McLARTY 
FORMER  CHIEF  OF  STAFF  TO  THE  PRESIDENT 

Mr.  McLarty.  Mr.  Chairman  and  Members  of  the  Committee, 
my  name  is  Mack  McLarty  and  I  am  Counselor  to  the  President. 
I  served  as  Chief  of  Staff  to  the  President  from  his  inauguration 
until  June  17,  1994.  I  was  Chief  of  Staff  at  the  time  of  Vincent  Fos- 
ter's tragic  death  in  July  1993. 

I  understand  this  Committee  is  investigating  the  handling  of  the 
documents  in  Mr.  Foster's  office  in  the  days  following  his  death.  I 
have  submitted  a  prepared  statement,  and  I  would  like  to  make  it 
part  of  the  record,  but,  Mr.  Chairman,  I  will  not  read  it  now.  I  will 
make  only  a  few  brief  introductory  remarks. 

Vince  Foster  was  one  of  my  oldest  friends  and  I  had  the  highest 
regard  for  him,  both  personally  and  professionally.  His  death  was 
an  enormous  personal  tragedy  as  well  as  a  loss  to  the  President 
and  the  people  of  our  country. 

It  is  important,  however,  for  the  Committee  and  the  American 
people  to  understand,  I  believe,  some  context.  Although  the  inquiry 
into  Mr.  Foster's  death  and  the  review  of  his  office  were  important, 
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it  was  my  job  and  that  of  others  to  ensure  to  the  best  of  our  ability 
that  this  tragedy  did  not  disrupt  the  ongoing  responsibiUties  of  the 
White  House.  I  felt  that  is  what  Vince  would  have  wanted  us  to 
do  and  everyone  worked  and  did  their  very  best  to  move  forward 
as  they  were  grieving. 

The  days  following  his  death,  as  you  would  expect,  were  extraor- 
dinarily ftill.  In  addition  to  making  arrangements  to  transport  the 
President  and  a  large  party  to  Little  Rock  for  the  funeral,  and  re- 
sponding to  literally  hundreds  of  condolence  calls  and  letters,  we 
were  confronting  the  need  to  get  Federal  emergency  relief  to  flood- 
ed areas  in  the  Midwest,  to  handle  the  complexities  of  the  budget 
reconciliation,  and  to  deal  with  important  matters  of  foreign  policy. 
Those  and  other  matters  were  vitally  important  to  the  American 
people  and  could  not  be  put  aside,  even  though  the  personal  loss 
we  felt  was  enormous. 

People  did  their  very  best  and  responded,  I  believe,  in  the  high- 
est traditions  of  public  service.  Those  people  responsible  for  Mr. 
Foster's  office  and  its  contents,  principally  the  White  House  Coun- 
sel and  his  staff,  did  the  same.  Although  there  were  apparently 
some  differences  of  opinion,  which  I  was  not  aware  of,  I  never 
heard  nor  do  I  have  any  reason  to  believe  that  a  desire  to  conceal 
matters  relating  to  Whitewater,  or  anything  else  relating  to  the 
President's  private  affairs,  motivated  their  decisionmaking. 

Mr.  Chairman,  I'll  be  happy  to  try  to  fully  respond  to  any  ques- 
tions that  you  or  other  Members  of  the  Committee  may  have  today. 
Thank  you. 

The  Chairman.  Thank  you,  Mr.  McLarty. 

Mr.  Quinn. 

SWORN  TESTIMONY  OF  JOHN  M.  QUINN 

ASSISTANT  TO  THE  PRESIDENT,  CHIEF  OF  STAFF  AND 

COUNSEL  TO  THE  VICE  PRESIDENT 

Mr.  QuiNN.  Good  morning.  My  name  is  John  Michael  Quinn.  I'm 
an  Assistant  to  the  President  and  Chief  of  Staff  and  Counselor  to 
the  Vice  President.  I've  held  this  position  since  early  in  July  1993, 
prior  to  which  time  I  was  Deputy  Chief  of  Staff  and  Counsel  to  the 
Vice  President. 

Before  joining  the  Administration,  I  was  a  partner  in  the  Wash- 
ington law  firm  of  Arnold  &  Porter.  I  joined  that  firm  in  the  fall 
of  1976  and  received  both  my  undergraduate  and  law  degrees  from 
Georgetown  University.  I  will  do  my  best  today,  Mr.  Chairman,  to 
answer  any  questions  the  Committee  may  have  of  me  about  the  cir- 
cumstances surrounding  the  search  of  Mr.  Foster's  office  following 
his  tragic  death.  Thank  you. 

The  Chairman.  Thank  you,  Mr.  Quinn. 

Mr.  G«rgen. 

SWORN  TESTIMONY  OF  DAVID  R.  GERGEN 
FORMER  COUNSEL  TO  THE  PRESIDENT 

Mr.  Gergen.  Good  morning,  Mr.  Chairman.  I  did  not  come  with 
a  prepared  statement.  My  name  is  David  Gergen.  In  early  June 
1993,  I  joined  the  White  House  staff  as  Counselor  to  the  President. 
I  left  that  position  in  the  summer  of  1994  and  spent  6  months  in 
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a  role  advising  the  President  and  Secretary  of  State  on  foreign  pol- 
icy matters,  at  which  time  I  left  the  Administration  altogether. 

I  have  previously  given  a  deposition  to  this  Committee  about  the 
events  surrounding  the  death  of  Vince  Foster  and  I  am  prepared 
and  look  forward  to  answering  the  questions  of  this  Committee  as 
fully  as  I  can. 

The  Chairman.  Thank  you,  Mr.  Gergen. 

Mr.  Burton. 

SWORN  TESTIMONY  OF  C.  WILLIAM  BURTON 
FORMER  DEPUTY  ASSISTANT  TO  THE  PRESIDENT  AND 
POLICY  &  STAFF  DIRECTOR  FOR  THE  CHIEF  OF  STAFF 

TO  THE  PRESIDENT 

Mr.  Burton.  I  also  have  no  statement,  Mr.  Chairman.  My  name 
is  Bill  Burton.  I  live  in  Austin,  Texas  and  I  practice  law.  I  worked 
in  the  White  House  from  approximately  May  1993  until  July  1, 
1994,  during  which  time  I  primarily  served  as  Mr.  McLartys  Staff 
Director.  I  will  be  happy  to  answer  any  questions  that  the  Commit- 
tee has. 

The  Chairman.  Thank  you. 

At  this  time  we  will  turn  to  Mr.  ChertofF. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Burton,  just  to  go  back  over  your  background,  am  I  correct 
that  you,  in  fact,  worked  one  summer  at  the  Rose  Law  Firm? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  You  never  worked  at  the  Rose  Law  Firm? 

Mr.  Burton.  I  did  work  at  the  Rose  Law  Firm  during  the  school 
year. 

Mr.  Chertoff.  During  the  school  year.  When  was  that? 

Mr.  Burton.  1988,  1989. 

Mr.  Chertoff.  During  that  experience,  did  you  have  occasion  to 
work  with  Vincent  Foster? 

Mr.  Burton.  Yes. 

Mr.  Chertoff.  Did  you  have  occasion  to  work  with  Hillary  Clin- 
ton? 

Mr.  Burton,  Only  tangentially. 

Mr.  Chertoff.  On  what,  do  you  remember? 

Mr.  Burton.  I  worked  with  an  associate  who  was  working  on  a 
matter  Mrs.  Clinton  had  concerning  a  products  liability  matter  for 
a  client  in  a  foreign  country. 

Mr.  Chertoff.  Now,  let  me  direct  your  attention,  Mr.  Burton,  to 
July  26,  1993,  which  was  a  Monday.  Do  you  remember,  sometime 
in  the  late  afternoon,  Mr.  Nussbaum  coming  into  the  Chief  of 
Staffs  Office  on  the  first  floor  of  the  West  Wing  looking  for  Mr. 
McLarty? 

Mr.  Burton.  It  happened  sometime  that  afternoon,  yes,  sir. 

Mr.  Chertoff.  Where  was  Mr.  McLarty  at  that  point? 

Mr.  Burton.  He  was  in  Chicago. 

Mr.  Chertoff.  Tell  us  what  happened. 

Mr.  Burton.  Mr.  Nussbaum  came  into  the  Chief  of  Staffs  recep- 
tion area  asking  for  Mr.  McLarty.  We  informed  him  that  he  was 
out  of  town.  Mr.  Nussbaum  asked  me  to  accompany  him  to  his  of- 
fice, and  I  did  that. 

Mr.  Chertoff.  When  you  got  to  his  office,  where  did  you  go? 
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Mr.  Burton.  I  went  to  the  conference  table  that  was  in  his  office 
where  Mr.  Neuwirth  was  already  there. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  shut  the  door  to  his  office 
after  you  went  in? 

Mr.  Burton.  I  don't  recall.  The  office  door  was  closed  while  we 
were  in  there. 

Mr.  Chertoff.  Tell  us  what  you  observed  on  the  conference 
table? 

Mr.  Burton.  A  piece  of  legal  paper  that  had  been  torn  apart  and 
was  being  put  back  together. 

Mr.  Chertoff.  You  didn't  see  it  being  torn  apart,  I  take  it? 

Mr.  Burton.  No,  that's  correct. 

Mr.  Chertoff.  You  saw  it  being  put  together? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Was  it  actually  put  together  by  the  time  you  got 
up  there? 

Mr.  Burton.  It  was  almost  completed,  and  it  was  completed  dur- 
ing the  first  few  minutes  that  I  was  up  there. 

Mr.  Chertoff.  Did  you  read  it? 

Mr.  Burton.  Yes,  I  did. 

Mr.  Chertoff.  Did  you  touch  it? 

Mr.  Burton.  I  don't  recall.  I  probably  did. 

Mr.  Chertoff.  Do  you  recall  it  to  be  a  single  sheet  of  yellow 
legal  paper  containing  Vincent  Foster's  handwriting? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  After  you  got  into  the  room,  you  were  there  with 
Mr.  Neuwirth  and  Mr.  Nussbaum;  correct,  at  that  point? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Then  did  there  come  a  point  when  you  made  a 
call  to  Chicago? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Who  did  you  call? 

Mr.  Burton.  Mr.  McLarty. 

Mr.  Chertoff.  Why  did  you  call  him? 

Mr.  Burton.  Because  Mr.  Nussbaum  was  looking  for  Mr. 
McLarty  to  tell  him  about  having  found  this  writing  that  had  Mr. 
Foster's  handwriting  on  it. 

Mr.  Chertoff.  Tell  us  about  that  discussion. 

Mr.  Burton.  We  talked  to  Mr.  McLarty  in  two  conversations 
that  afternoon,  and  I  cannot  remember  today  2  years  later,  what 
precisely  we  talked  about  at  each  of  the  two  different  conversa- 
tions, but  basically  we  talked  about  the  fact  that  a  writing  had 
been  found.  We  either  described  generally  the  contents  of  the  writ- 
ing or,  in  fact,  perhaps  read  the  writing  to  Mr.  McLarty. 

There  was  a  discussion  with  Mr.  McLarty  about  what  steps 
would  be  taken  next,  such  as  notifying  the  widow,  Lisa  Foster, 
looking  into  giny  issues  surrounding — that  would  be  related  to  hav- 
ing— ^to  turning  the  note  over  to  law  enforcement  officials,  such  as 
were  there  any  privilege  concerns  that  needed  to  be  researched  or 
looked  into.  Beyond  that,  I  don't  recall  any  other  discussion. 

Mr.  Chertoff.  Do  you  remember  Mr.  Nussbaum  actually  read- 
ing the  note  over  the  telephone  to  Mr.  McLarty? 

Mr.  Burton.  I  cannot  say  I  remember  one  way  or  another  on 
that.  I  remember  the  gist  of  the  note  was  given  to  Mr.  McLarty. 
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Whether  that  was  a  verbatim  reading  or  whether  it  was — telhng 
him  what  was  in  the  note,  I  do  not  recall. 

Mr.  Chertoff.  Mr.  McLarty,  do  you  remember  being  actually 
read  the  content  of  the  note? 

Mr.  McLarty.  Mr.  Chertoff,  my  memory  is  that  Mr.  Nussbaum 
did  read  me  the  note.  At  least  that  was  my  impression. 

Mr.  Chertoff.  Did  you,  in  fact,  write  it  down? 

Mr.  McLarty.  No,  I  did  not. 

Mr.  Chertoff.  Did  you  have  it  read  to  you  slowly? 

Mr.  McLarty.  I  don't  recall  that  I  asked  for  it  to  be  read  slowly. 
I  believe  Mr.  Nussbaum  read  it  to  me,  or  at  least  that's  how  I  re- 
member it  and  that  was  my  impression. 

Mr.  Chertoff.  Mr.  Burton,  during  the  time  between  the  first 
call  you  had  with  Mr.  McLarty  and  the  second  call,  did  anybody 
else  walk  into  Mr.  Nussbaum's  office? 

Mr.  Burton.  The  only  person — the  only  other  person  to  come  in 
the  office  while  I  was  in  there  that  day,  that  afternoon,  was  Mrs. 
Clinton.  I  do  not  recall  if  that  was  in  between  the  two  phone  calls 
or  directly  after,  but  I  believe  it  was  between  the  two  phone  calls. 

Mr.  Chertoff.  How  did  that  come  about? 

Mr.  Burton.  Mr.  Nussbaum  went  to  get  Mrs.  Clinton  and  bring 
her  into  the  room. 

Mr.  Chertoff.  Did  he  tell  you  and  Mr.  Neuwirth  he  was  going 
to  go  get  Mrs.  Clinton? 

Mr.  Burton.  I  don't  remember,  but  that  sounds  right. 

Mr.  Chertoff.  Did  he  tell  you  why  he  was  going  to  get  her? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  Did  he  have  with  him  at  the  time  a  copied  down 
transcription  of  the  note? 

Mr.  Burton.  I  do  not  remember  at  what  point  Mr.  Nussbaum 
transcribed  the  note.  I  do  remember  him  transcribing  the  note  that 
afternoon. 

Mr.  Chertoff.  By  the  way,  do  you  remember  at  some  point  in 
the  afternoon  somebody  was  looking  for  a  typewriter? 

Mr.  Burton.  No,  I  do  not. 

Mr.  Chertoff.  After  Mr.  Nussbaum  indicated  he  was  going  to  go 
out  to  get  the  First  Lady,  how  much  time  elapsed  before  he  re- 
turned with  the  First  Lady? 

Mr.  Burton.  A  very  short  amount  of  time. 

Mr.  Chertoff.  Tell  us  what  happened. 

Mr.  Burton.  Mr.  Nussbaum  came  into  the  office  with  the  First 
Lady. 

Mr.  Chertoff.  Did  they  shut  the  door? 

Mr.  Burton.  I  remember — I  generally  remember  the  door  being 
closed  while — the  whole  time  we  were  in  the  office  that  afternoon 
so 

Mr.  Chertoff.  All  right. 

Mr.  Burton.  He  explained  to  her  that  a  writing  had  been  found. 
It  was  in  Mr.  Foster's  hand.  He  explained  generally  the  circum- 
stances surrounding  the  finding.  He  described  generally  the  con- 
tents of  the  note,  and  he  mentioned  what  we  were  to  do  next,  the 
notifying  of  Mrs.  Foster  and  looking  into  whether  there  were  any 
privilege  issues  and,  as  best  as  I  can  recall,  he  at  that  point  started 
to  read  the  note  to  her.  He  had  transcribed  it  and  started  to  read 


998 

the  note  to  her,  which  helps  me  remember  that  he  probably  did 
have  it  when  he  went  to  her  because  he  did  not  transcribe  it  while 
she  was  in  the  room.  So  he  started  to  read  the  note  to  her,  at  which 
point  she  interrupted  him  and  questioned  her  having  been  brought 
into  the  room  and  left  the  room. 

Mr.  Chertoff.  What  do  you  mean  she  questioned  her  having 
been  brought  into  the  room? 

Mr.  Burton.  She  explained  that  she  did  not  understand  why  she 
had  been  brought  into  the  room,  that  the  decisions  to  be  made  con- 
cerning the  privilege  issues,  notifying  the  Foster  family  were  other 
people's  decision  to  make  and  she  left  the  room. 

Mr.  Chertoff.  Well,  when  she  walked  into  the  room  at  first,  did 
she  express  any  puzzlement  as  to  why  she  was  there? 

Mr.  Burton.  I  don't  recall  that. 

Mr.  Chertoff.  Did  she  look  at  the  note? 

Mr.  Burton.  She  did  glance  at  the  note. 

Mr.  Chertoff.  You  remember  her  now  looking  at  the  note? 

Mr.  Burton.  I've  always  remembered  her  looking  at  the  note. 

Mr.  Chertoff.  Did  she  read  the  note? 

Mr.  Burton.  She  did  not  read  the  note. 

Mr.  Chertoff.  So  she  walked  over  to  the  conference  table;  right? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  She  looked  down? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  For  how  long? 

Mr.  Burton.  Less  than  30  seconds,  perhaps  as  little  as  5  sec- 
onds. 

Mr.  Chertoff.  Not  enough  time  to  read  it? 

Mr.  Burton.  Correct. 

Mr.  Chertoff.  In  fact,  she  didn't  have  it  read  to  her,  either? 

Mr.  Burton.  She  did  not. 

Mr.  Chertoff.  She  just  said  I  don't  know  why  I'm  here,  why  I 
was  brought  in  here  and  she  left? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Was  it  your  impression  when  Mr.  Nussbaum 
went  to  get  her  that  he  was  actually  carrying  a  transcription  of  the 
note  with  him? 

Mr.  Burton.  As  I  just  testified,  sir,  I  do  recall  him  having  a 
transcription  of  the  note,  yes,  sir. 

Mr.  Chertoff.  Did  you  ask  Mr.  Nussbaum,  after  this  appear- 
ance by  the  First  Lady  and  then  her  withdrawal,  why  he  had  both- 
ered to  bring  her  in  if  she  wasn't  going  to  look  at  the  note? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  A  couple  of  days  later  you  were  interviewed  by 
the  Federal  Bureau  of  Investigation;  correct? 

Mr.  Burton.  I  don't  remember  the  timing.  After  that,  I  was 
interviewed  by  the  FBI,  yes,  sir. 

Mr.  Chertoff.  I  think  we've  given  you  a  copy  of  a  302.  It's  FBI 
24  and  25.  It  indicates  that  there  was  an  interview  of  you  on  July 
30,  1993.  Does  that  seem  approximately  correct  to  you? 

Mr.  Burton.  I  have  not  seen  this  before.  It  was  given  to  my  at- 
torney right  before,  just  a  few  minutes  ago,  so  I've  never  seen  that. 
But  that's  consistent  with  my  memory  of  the  time  frame  in  which 
I  was  interviewed  by  the  FBI. 
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Mr.  Chertoff.  Did  you  tell  the  FBI  the  First  Lady  had  been  in 
the  room? 

Mr.  Burton.  I  don't  remember. 

Mr.  Chertoff.  Why  don't  you  take  a  look  at  that  memorandum. 
If  we  could  stop  the  clock  for  a  moment,  Mr.  Chairman,  while  Mr. 
Burton  has  an  opportunity  to  review  it  and  we'll  also  put  it  up. 
Then  see  if  that  refreshes  your  memory  about  whether  you  men- 
tioned the  First  Lady's  appearance  to  the  FBI. 

Mr.  Burton.  I've  had  a  chance  to  review  it. 

Mr.  Chertoff.  Am  I  correct  that  nowhere  in  that  report  of  the 
interview  of  you  by  an  FBI  agent  is  there  any  mention  of  the  First 
Lady? 

Mr.  Burton.  I  didn't  see  a  reference  to  it  in  my  review  of  it. 

Mr.  Chertoff.  Do  you  have  a  recollection  of  mentioning  it  to  the 
FBI? 

Mr.  Burton.  No,  my  memory  of  the  FBI  interview  was  that  the 
FBI  agents  were  primarily  interested  in  the  search  of  the  office 
that  had  occurred  the  previous  week  and  the  finding  of  the  note  it- 
self and  were  less  interested  in  the  material  that  occurred  there- 
after. 

Mr.  Chertoff.  Didn't  they  ask  you  and  didn't  you,  in  fact,  tell 
them  that  you  had  been  in  the  room;  right? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Mr.  Nussbaum  was  in  the  room? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  You  told  them  that  Mr.  Neuwirth  was  in  the 
room? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  You  told  them  that  you  had  called  Mr.  McLarty; 
right? 

Mr.  Burton.  Yes,  sir.  That  information  is  all  in  the  302,  yes,  sir. 

Mr.  Chertoff.  But  no  mention  of  the  First  Lady? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  Let  me  also,  by  the  way,  direct  your  attention  to 
an  exhibit  that  I  think  is  in  your  handwriting.  It's  Z1148.  It's  actu- 
ally part  of  a  series  of  documents  that  run  from  Z1143  to  Z1151, 
and  I  think  you  have  it  in  front  of  you. 

Mr.  Burton.  My  attorney  just  handed  me  some  notes.  What  was 
the  number  again,  Mr.  Chertoff? 

Mr.  Chertoff.  Particularly  Z1148.  That's  your  handwriting; 
right? 

Mr.  Burton.  Yes,  sir,  it  is  my  handwriting. 

Mr.  Chertoff.  Are  these  notes  of  a  meeting  you  had  the  next 
day,  Tuesday,  July  27,  concerning  how  to  handle  the  discovery  of 
this  writing  by  Vincent  Foster? 

Mr.  Burton.  I'm  not  sure — first  of  all,  can  you  tell  me  if  these 
are  in  sequence? 

Mr.  Chertoff.  They're  as  we  got  them  from  the  White  House, 
Z1143  to  1151,  so  we're  kind  of  bound  by  what  they've  given  us, 
and 

Mr.  Burton.  I'm  going  to  take  a  leap  of  faith  here  and  assume 
that  1147  precedes  1148  in  my  spiral  notebook  and  if  that  is  the 
case,  then  it  was  a  meeting  that  probably  would  have  actually  oc- 
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curred  on  the  day  after  the  note  was  turned  over  to  the  Park  PoUce 
through  the  Attorney  General. 

Mr.  Chertoff.  So  that  would  be  the  28th;  right,  the  Wednesday? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Now,  on  Z1148 — who  was  in  this  meeting  on  that 
Wednesday? 

Mr.  Burton.  I  remember  it  being  a  rather  large  meeting  in  Mr. 
McLarty's  office.  Among  others  who  were  there,  according  to  my 
notes,  were  Roy  Neel,  Mr.  Gergen,  George  Stephanopoulos.  I  don't 
remember  who  all  was  there,  but  Mr.  Lindsey  may  have  been  in 
that  meeting.  It  was  a  large  meeting. 

Mr.  Chertoff.  What  is  that  reference  to  "HRC"  and  then  an 
arrow  and  there's  a  little  "n"  next  to  it? 

Mr.  Burton.  What  is  the  reference? 

Mr.  Chertoff.  Yes. 

Mr.  Burton.  I  do  not  know. 

Mr.  Chertoff.  Is  that  a  discussion  about  whether  it  was  going 
to  be  revealed  that  Mrs.  Clinton  had  seen  the  note? 

Mr.  Burton.  I  don't  remember  that  being  discussed  at  that  meet- 
ing. 

Mr.  Chertoff.  Was  it  discussed  at  any  meeting? 

Mr.  Burton.  I  don't  remember  that  ever  being  discussed,  no,  sir. 

Mr.  Chertoff.  Here's  the  problem  I'm  having.  Someone  had 
raised  the  issue  on  Thursday  when  Mr.  Neuwirth  was  here  about 
getting  the  original  notes  of  the  FBI  interview  in  which  Mr. 
Neuwirth  also  fails  to  mention  the  First  Lady,  and  Mr.  Neuwirth 
had  taken  the  position  that  he  mentioned  it  at  the  end  of  the  inter- 
view. We  have  the  notes,  which  were  furnished  to  us  by  the  De- 
partment of  Justice  at  our  request.  It's  A139  through  141. 

Those  notes  indicate  that,  in  what  appears  to  be  a  narrative 
statement,  Mr.  Neuwirth  also  managed  to  omit  the  First  Lady  from 
being  one  of  the  people  who  was  in  the  room.  We  have  also  seen 
documents  here  which  indicate  that  Mr.  Nussbaum  during  his 
interview  failed  to  mention  the  First  Lady  being  present.  I  guess 
the  question  in  my  mind  is,  was  this  just  collective  forgetfulness 
about  the  First  Lady's  appearance  or  was  there  discussion  among 
yourselves  about  whether  to  mention  the  First  Lady  having  been 
in  the  room  in  interviews  by  the  Federal  Bureau  of  Investigation 
during  the  week  of  the  26th? 

Mr.  Burton.  I  remember  never  discussing  with  anyone  the  issue 
of  whether  or  not  we  should  report  that  Mrs.  Clinton  was  in  the 
room. 

Mr.  Chertoff.  I  would,  by  the  way,  Mr.  Chairman,  ask  to  make 
part  of  the  record  A139  to  141,  which  are  the  original  notes  of  Mr. 
Neuwirth's  interview  in  which  Mr.  Neuwirth  indicates  the  presence 
of  himself,  Mr.  Nussbaum,  and  Mr.  Burton  and  the  call  to  Mr. 
McLarty  and  then  adds  at  the  end  of  his  discussion  of  what  hap- 
pened on  Monday — according  to  the  agent's  notes,  no  one  was  noti- 
fied on  Monday  night.  There's  no  mention  to  my  eye  of  the  First 
Lady  having  been  involved  in  seeing  the  note  on  the  26th. 

The  Chairman.  I  will  have  these  placed  in  the  record  as  the 
notes  of  the  agent.  There  was  some  question  with  respect  to  them, 
and  we  will  enter  them  in  the  record. 
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Mr.  Chertoff.  Did  Mrs.  Clinton  say  to  you  when  she  was  in  the 
room  that  she  didn't  want  to  be  involved  in  this  particular  decision 
about  turning  over  the 

Mr.  Burton.  I  don't  recall  that. 

Mr.  Chertoff.  Did  she  indicate  to  you  I  don't  know  why  you're 
involving  me,  that's  not  my  decision? 

Mr.  Burton.  That's  more  the  tenor  of  her  comments,  yes,  sir. 

Mr.  Chertoff.  Did  you  infer  from  that  that  there  had  been  an 
involvement  by  her  in  earlier  decisions  having  to  do  with  the  han- 
dling of  the  documents? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  You  don't  know  why  she  just  came  up  and  said 
that's  not  my  decision,  there  was  no  elaboration  of  why  she  was 
making  that  disclaimer? 

Mr.  Burton.  I  think  it  was  fairly  obvious  why  she  wasn't — why 
the  First  Lady  wouldn't  be  involved  in  issues  regarding  notifying 
the  family  and  researching  the  privilege  issues  in  the  note. 

Mr.  Chertoff.  So  why  did  she  say  it?  You  said  it  was  obvious. 
Why  was  she  brought  in  and  why  was  there  a  need  to  see  it? 

Mr.  Burton.  I  don't  know  why  she  was  brought  in,  but  my  point 
is  it's  obvious  why  the  First  Lady  is  not  involved  in  notifying  the 
family  of  the  finding  of  a  writing  and  researching  privilege  issues. 

Mr.  Chertoff.  What  about  in  the  decision  about  when  to  turn 
it  over,  was  that  obviously  not  her  decision? 

Mr.  Burton.  I  do  not  see  what  input  she  could  have  added  to 
that,  no,  sir. 

Mr.  Chertoff.  Was  the  First  Lady  in  the  room  when  you  had 
your — during  either  one  of  the  calls  to  Mr.  McLarty  in  Chicago? 

Mr.  Burton.  I  don't  recall.  I  don't  believe — I  definitely  remember 
she  was  not  in  the  room  on  the  first  call  to  Chicago.  I  don't  recall 
her  being  there  for  the  second  call,  but  I  just  don't  remember  it 
that  well. 

Mr.  Chertoff.  Mr.  McLarty,  do  you  remember  being  told  in  ei- 
ther one  of  those  telephone  calls  on  the  26th  that  the  First  Lady 
had  been  in  the  room  and  had  been  advised  about  the  note? 

Mr.  McLarty.  Mr.  Chertoff,  I  recall  being  told  that  the  First 
Lady  had  been  told  of  the  note,  yes. 

Mr.  Chertoff.  Now,  did  you  tell  the  President  on  Monday  about 
the  fact  that  a  note  had  been  found? 

Mr.  McLarty.  No,  I  did  not. 

Mr.  Chertoff.  Why  not? 

Mr.  McLarty.  At  that  time,  Mr.  Chertoff,  there  was — first  of  all, 
I  was  perplexed  by  the  note  and  what  it  meant.  I  tried  to  under- 
stand it.  We  had  not  notified  the  Foster  family  at  that  time  and 
we  had  deferred  a  judgment  as  to  how  to  proceed  until  the  next 
morning  when  we  all  were  back  in  Washington.  There  had  been  the 
matters  of  privilege  raised  and  I  made  a  decision  not  to  tell  the 
President  until  we  had  things  in  order  and  a  plan  of  action  to  go 
forward. 

Mr.  Chertoff.  You  actually  flew  back  with  the  President  that 
night;  right? 

Mr.  McLarty.  I  did. 
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Mr.  Chertoff.  And  during  this  entire  trip  you  never  mentioned 
to  the  President  that  something  had  been  found  in  Vincent  Foster's 
handwriting? 

Mr.  McLarty.  No,  I  did  not. 

Mr.  Chertoff.  You  knew  that  the  First  Lady  had  not  only  been 
advised  of  it,  but  actually  had  been  in  the  room  with  the  note? 

Mr.  McLarty.  I  knew  the  First  Lady  had  been  told  about  the 
note,  Mr.  Chertoff. 

Mr.  Chertoff.  It  did  not  occur  to  you  when  the  President  got 
home  that  night,  the  First  Lady  might  mention  it  to  him? 

Mr.  McLarty.  I  did  not  really  think  about  that  point.  I  made  a 
judgment  that  since  we  only  had  partial  information  and  had  not 
had  a  plan  of  action,  I  would  not  involve  the  President  in  this  mat- 
ter at  that  time. 

Mr.  Chertoff.  Am  I  correct  that  for  the  preceding  several  days 
one  of  the  burning  questions  that  had  been  asked  by  people  in  the 
White  House  was  whether  there  was  any  writing  or  anything  to  in- 
dicate why  Mr.  Foster  may  have  taken  his  own  life;  right? 

Mr.  McLarty.  I  think  there  were  understandable  questions 
about  why  Mr.  Foster  took  his  life.  I  don't  know  about  a  burning 
question  and  so  forth.  It  was  my  understanding  there  was  no  note. 

Mr.  Chertoff.  To  your  knowledge,  this  looked  to  be  a  possible 
candidate  to  be  that  note;  right? 

Mr.  McLarty.  Mr.  Chertoff,  the  note  did  not  strike  me  in  that 
manner.  It  had  no  date  or  salutation  and  no  signature  and  no  ref- 
erence to  suicide.  It  honestly  did  not  strike  me  as  a  suicide  note. 
I  was  perplexed  about  it  and  could  not  understand  it. 

Mr.  Chertoff.  Did  you  think  it  might  be  part  of  a  larger  docu- 
ment? 

Mr.  McLarty.  No,  that  thought  did  not  occur  to  me. 

Mr.  Chertoff.  That  never  occurred  to  you? 

Mr.  McLarty.  No,  it  did  not. 

Mr.  Chertoff.  Even  though  there  was  no  salutation  and  no  con- 
clusion? 

Mr.  McLarty.  No,  Mr.  Chertoff,  that  thought  did  not  occur  to 
me. 

Mr.  Chertoff.  Let  me  take  you  back,  Mr.  McLarty,  to  the  20th, 
which  was  the  day  that  Mr.  Foster  was  discovered  in  the  park.  You 
went  out  to  the  Foster  house  with  the  President  on  that  night  after 
the  conclusion  of  the  Larry  King  show;  correct? 

Mr.  McLarty.  Yes,  after  I  informed  the  President  he  wanted  to 
go  to  the  Foster  home  and  asked  me  to  go  with  him.  I  did  accom- 
pany him  and  I  also  wanted  to  go  to  the  Foster  home  to  express 
my  condolences. 

Mr.  Chertoff.  The  taping  ended  aroimd  10:00  p.m.;  right? 

Mr.  McLarty.  That's  correct,  Mr.  Chertoff. 

Mr.  Chertoff.  Is  it  fair  to  say  you  told  the  President  and  the 
President  spoke  to  the  First  Lady  and  over  the  next  20  or  25  min- 
utes preparations  were  made  to  go  to  the  house? 

Mr.  McLarty.  That's  correct.  It  may  have  been  a  bit  longer,  but 
that's  correct. 

Mr.  Chertoff.  Is  it  fair  to  say  you  got  to  the  house  by — a  little 
bit  before  11:00  p.m.? 
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Mr.  McLarty.  I  believe  that's  right,  Mr.  Chertoff.  I  am  not  sure 
precisely  the  time  we  arrived,  but  I  think  it  was  in  that  general 
time  frame. 

Mr.  Chertoff.  Certainly  later  than  quarter  to  11:00? 

Mr.  McLarty.  Mr.  Chertoff,  I  really  don't  remember  exactly 
when  we  arrived  at  the  home.  I  think  it  was  a  bit  before  11:00 
p.m.,  but  I'm  not  positive  of  that. 

Mr.  Chertoff.  You  spoke  to  Mr.  Watkins  at  the  house? 

Mr.  McLarty.  I  saw  Mr.  Watkins  and  his  wife  at  the  home. 

Mr.  Chertoff.  Did  he  tell  you  that  he  wanted  to  send  Patsy 
Thomasson  into  the  Counsel's  Office  to  look  for  a  note? 

Mr.  McLarty.  I  don't  recall  that  he  mentioned  anything  about 
Ms.  Thomasson  to  me  at  the  Foster  home. 

Mr.  Chertoff.  Let  me  turn  now  to  the  22nd,  which  is  Thursday. 
I  want  to  ask  you,  Mr.  McLarty,  whether  during  the  course  of  that 
day  you  received  telephone  calls  from  Susan  Thomases? 

Mr.  McLarty.  This  is  Thursday,  Mr.  Chertoff? 

Mr.  Chertoff.  Thursday,  July  22. 

Mr.  McLarty.  Mr.  Chertoff,  I  don't  recall  receiving  any  phone 
calls  from  Ms.  Thomases  and  I  do  not  recall  talking  to  her  on  that 
Thursday. 

Mr.  Chertoff.  I'm  going  to  tell  you  that  we  have  records  that 
indicate  the  following  sequence  of  telephone  calls  between  10:48 
a.m.  and  11:16  a.m.  At  10:48  a.m.,  a  call  to  your  office  lasting  7 
minutes,  which  takes  us  to  shortly  before  11:00  a.m.  At  11:04  a.m., 
a  call  from  Susan  Thomases  to  Maggie  Williams  for  a  6-minute 
call.  At  11:11  a.m.,  a  call  back  to  your  office  for  3  minutes  and  al- 
most immediately  thereafter,  another  call  to  your  office  for  1 
minute.  Do  you  know  who  she  was  calling? 

Mr.  McLarty.  No,  Mr.  Chertoff,  I  do  not. 

Mr.  Chertoff.  Mr.  Quinn,  do  you  know  who  she  was  calling? 

Mr.  Quinn.  No,  I  do  not. 

Mr.  Chertoff.  Mr.  Gergen,  do  you  know  who  she  was  calling? 

Mr.  Gergen.  I  do  not. 

Mr.  Chertoff.  What  about  you,  Mr.  Burton? 

Mr.  Burton.  I  do  not  know. 

Mr.  Chertoff.  None  of  you  had  any  contact  with  her  that  you 
remember  on  that  morning  of  the  22nd  of  July.  Is  that  your  testi- 
mony? 

Mr.  McLarty.  Mr.  Chertoff,  I  don't  remember  talking  to  Ms. 
Thomases  that  morning.  I  do  not  believe  I  did. 

Mr.  Chertoff.  Mr.  Quinn. 

Mr.  Quinn.  Nor  do  I. 

Mr.  Chertoff.  Mr.  Gergen. 

Mr.  Gergen.  This  is  the  first  I've  known  about  her  calls. 

Mr.  Chertoff.  Mr.  Burton. 

Mr.  Burton.  I  had  very  few  discussions  with  Ms.  Thomases  dur- 
ing my  time  in  the  White  House.  I  do  recall  at  one  point  talking 
to  her  about  travel  on  a  Presidential  aircraft  when  we  were — for 
a  funeral.  I  handled — I  worked  on  travel  arrangements  during  two 
funerals  while  I  was  in  the  White  House,  Mr.  Foster's  funeral  and 
the  President's  mother's  funeral.  I  cannot  recall  if  she  attended  ei- 
ther of  those  funerals  or  if  that  was  an  issue — but  it's  possible, 
that's  all  I'm  saying.  I  just  don't  want  to 
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Mr.  Chertoff.  Did  you  have  a  call  with  her  on  that  Thursday 
morning? 

Mr.  Burton.  I  don't  recall,  but  it's  possible  if  we  were  talking 
about — if  that  was  the  funeral  that  she  was  going  to  fly  on  the 
Presidential  aircraft  along  with  other  friends  and  family  to  Arkan- 
sas, that  it's  very  possible  that  I  would  have  talked  to  her  about 
that,  yes,  sir. 

Mr.  Chertoff.  Would  you  have  talked  to  her  three  times  about 
it? 

Mr.  Burton.  I  can't  tell  you  that. 

Mr.  Chertoff.  Did  she  go  to  the  funeral? 

Mr.  Burton.  I  believe  Ms.  Thomases  went  to  the  funeral,  but  she 
did  not  fly  on  the  Presidential  aircraft 

Mr.  Chertoff.  She  left 

Mr.  Burton.  That  she  was  manifested  on. 

Mr.  Chertoff.  She  left  from  New  York;  right? 

Mr.  Burton.  But  she  had  been  manifested  on  the  Presidential 
aircraft  at  one  point  for  one  funeral.  I  don't  remember  which  of  the 
two  funerals  that  I  worked  on  that  she  was  manifested  on. 

Mr.  Chertoff.  You  don't  remember  one  way  or  the  other? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  On  the  morning  of  July  29,  am  I  correct  that  you, 
Mr.  Burton,  and  you,  Mr.  Quinn,  were  involved  in  a  discussion 
with  Mr.  Nussbaum  about  the  handling  of  a  review  of  the  docu- 
ments in  Mr.  Foster's  office? 

Mr.  Quinn.  That's  correct. 

Mr.  Chertoff.  Is  that  correct,  Mr.  Burton? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Where  did  that  take  place,  Mr.  Burton? 

Mr.  Burton.  My  recollection  is  the  conversation  took  place  in  the 
Vice  President's  Office  in  the  West  Wing  of  the  White  House. 

Mr.  Chertoff.  Did  it  begin  in  Mr.  McLart^s  office? 

Mr.  Burton.  I  don't  remember. 

Mr.  Chertoff.  Mr.  Quinn,  did  it  begin  in  Mr.  McLart/s  office? 

Mr.  Quinn.  Not  that  I  recall.  It's  entirely  possible  but  my  recol- 
lection of  the  conversation  is  of  it  entirely  having  taken  place  in  the 
Vice  President's  Office. 

Mr.  Chertoff.  Were  the  calls  from  Susan  Thomases  on  that 
morning  related  to  that  conversation  to  your  knowledge,  Mr. 
Quinn? 

Mr.  Quinn.  No. 

Mr.  Chertoff.  What  about  you,  Mr.  Burton? 

Mr.  Burton.  No. 

Mr.  Chertoff.  In  this  conversation,  you  talked  about  the  plan 
for  having  the  office  searched  or  reviewed  by  law  enforcement  with 
Mr.  Nussbaum;  is  that  correct,  Mr.  Quinn? 

Mr.  Quinn.  That's  correct. 

Mr.  Chertoff.  Were  you  aware  that  there  had  been  an  agree- 
ment reached  or  an  understanding  reached  the  prior  evening  be- 
tween representatives  of  the  Department  of  Justice  and  Mr.  Nuss- 
baum? 

Mr.  Quinn.  I  was  not  aware  of  that  at  that  time,  and  I'm  not 
aware  of  that  now. 
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Mr.  Chertoff.  Were  you  aware  that  on  the  morning  of  the  22nd, 
at  approximately  10:30  a.m.  the  Deputy  Attorney  Greneral  of  the 
United  States  had  told  Mr.  Nussbaum  that  his  plan  to  go  ahead 
with  reviewing  the  documents  himself  was,  in  substance,  a  bad 
mistake? 

Mr.  QuiNN.  I  was  not. 

Mr.  Chertoff.  Mr.  Nussbaum  didn't  mention  that  at  this  meet- 
ing? 

Mr.  QuiNN.  I  do  not  recall  having  heard  that  at  that  time. 

Mr.  Chertoff.  Was  it  your  understanding  that  the  procedure 
that  was  going  to  be  undertaken  with  the  review  of  the  documents 
would  result  in  some  kind  of  a  record  being  kept  of  all  the  docu- 
ments that  were  being  reviewed? 

Mr.  QuiNN.  No.  Could  you  rephrase  that.  I'm  not  aware  at  any 
point  in  the  discussion  with  Mr.  Nussbaum  whether  or  not  there 
would  be  a  log  or  schedule  created.  We  may  have  discussed  that, 
but  I  don't  recall  the  conversation  having  gotten  to  that  level  of 
specificity. 

Mr.  Chertoff.  Did  he  tell  you  that  he  intended  later  in  the 
afternoon  to  move  some  of  the  documents  up  to  the  White  House 
residence? 

Mr.  QuiNN.  No,  he  did  not. 

Mr.  Chertoff.  Did  you  ever  become  aware  of  an  index  that  was 
kept  in  a  drawer  in  which  the  Clintons'  personal  files  were  held  in 
Mr.  Foster's  office  that  disappeared? 

Mr.  QuiNN.  No,  I  did  not. 

Mr.  Chertoff.  Were  you  aware  that  the  documents  that  were  re- 
moved from  Mr.  Foster's  office  and  taken  up  to  the  residence  were 
not  recorded  or  logged  in  in  any  way? 

Mr.  QuiNN.  No,  I  have  no  knowledge  of  that. 

Mr.  Chertoff.  Did  you  advise  that  procedure — did  you  advise 
anybody  not  to  keep  a  log  or  a  record  of  documents  being  moved 
to  the  residence? 

Mr.  QuiNN.  I  don't  recall  the  subject  ever  having  come  up  with 
me. 

Mr.  Chertoff.  Mr.  Burton,  you  were  actually  present,  were  you 
not,  during  the  review  of  the  documents  in  the  presence  of  law  en- 
forcement; is  that  correct? 

Mr.  Burton.  During  most  of  the  review,  yes,  sir. 

Mr.  Chertoff.  Do  you  remember  the  time  that  Mr.  Nussbaum 
took  stufF  out  of  the  briefcase? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Would  you  tell  us  what  you  observed  of  that 
event? 

Mr.  Burton.  Early  in  the  process,  Mr.  Nussbaum  went  through 
the  documents  in  the  briefcase  as  he  did  the  other  documents  in 
the  room  and  described  the  documents  generally  and  then  after 
having  finished  with  the  documents  in  the  briefcase  moved  on  to 
the  documents  in  the  desk  drawer.  The  procedure  precisely  he  fol- 
lowed— the  briefcase  was  sitting  beside  Mr.  Nussbaum  to  his  right. 
He  pulled  documents  out  of  the  briefcase  and  set  them  on  top  of 
the  desk  and  went  through  them  and  then  at  some  point  he  fin- 
ished— he  got  the  last  of  the  files  out  of  the  briefcase  and,  if  my 
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memory  serves  me  right,  he  moved  the  briefcase  behind  him  so  he 
could  get  to  the  desk  drawer  next. 

Mr.  Chertoff.  Was  it  your  understanding  at  that  point  that  the 
briefcase  was  empty? 

Mr.  Burton.  Yes,  sir,  and  I 

Mr.  Chertoff.  I'm  sorry,  go  ahead. 

Mr.  Burton.  Yes,  sir,  and  I've  testified  to  that  previously. 

Mr.  Chertoff.  You  actually  were  able  to  see  into  the  briefcase; 
right? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  From  where  you  were  standing? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  What  did  you  see  in  the  briefcase? 

Mr.  Burton.  I  saw  that  Mr.  Foster — that  Mr.  Nussbaum  had 
taken  all  the  files  out  of  the  briefcase  and  that  the  briefcase  other- 
wise looked  empty  to  me,  like  your  briefcase  might  look  empty  or 
my  briefcase  might  look  empty  after  you've  taken  all  the  files  out. 
There  was  litter  in  the  bottom  of  the  briefcase,  paper  clips,  a  Post- 
it  note.  I  remember  I  told  the  FBI  agents  that  because  I've  been 
questioned  about  it  many  times  since  then. 

Mr.  Chertoff.  You  saw  a  Post-it  note  or  something  yellow  in  the 
bottom? 

Mr.  Burton.  Yes,  sir,  I  did. 

Mr.  Chertoff.  That  was  from  your  vantage  point;  right? 

Mr.  Burton.  When  you  say  "a  Post-it  note  or  something  yellow 
in  the  bottom,"  all  I  can  tell  you  is  that  I  saw  there  was  some  litter 
at  the  bottom  of  the  briefcase.  I  think  I  saw  specifically  a  Post-it 
note  and  some  paper  clips. 

Mr.  Chertoff.  You  could  see  the  bottom  of  the  briefcase  from 
where  you  were  as  Mr.  Nussbaum  was  removing  documents? 

Mr.  Burton.  I  could  see  at  least  a  portion  of  the  bottom  of  the 
briefcase,  yes,  sir. 

Mr.  Chertoff.  Of  course,  Mr.  Nussbaum  was  closer  than  you 
were;  right? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Let  me  ask  you  one  last  question.  I've  asked  this 
of  Mr.  Neuwirth  previously — at  the  end  of  this  procedure  after  the 
law  enforcement  people  had  been  ushered  out  of  Mr.  Foster's  office, 
you  were  asked  to  bring  Maggie  Williams  in;  right? 

Mr.  Burton.  I  do  not  recall  that,  no,  sir. 

Mr.  Chertoff.  Weren't  you  asked  to  call  her  and  ask  her  to 
come  over  to  Mr.  Foster's  office? 

Mr.  Burton.  I  do  not  recall  that,  no,  sir. 

Mr.  Chertoff.  I  would  like  to  put  Z951  up  on  the  screen.  We 
had  a  message  pad  last  Thursday  showing  a  call  from  Stephen 
Neuwirth  to  Maggie  Williams  at  3:25  p.m.  on  July  22.  What  I  have 
here  is  a  message  pad  showing  a  call  to  Maggie  Williams  from  you 
at  3:05  p.m.  on  July  22.  What  was  that  message  about? 

Mr.  Burton.  I  don't  recall. 

Mr.  Chertoff.  Was  it  a  request  that  Mr.  Nussbaum  had  made 
of  you  to  have  Maggie  Williams  come  over? 

Mr.  Burton.  I  certainly  don't  recall  that,  Senator 

I  mean,  Mr.  Chertoff. 
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Mr.  Chertoff.  You  weren't  calling  her  about  health  care  litiga- 
tion, though.  You're  comfortable  about  that,  I  take  it? 

Mr.  Burton.  Yes,  I'm  comfortable  I  wouldn't  have  been  talking 
to  Maggie  about  health  care  that  day. 

Mr.  Chertoff.  Did  you  know  she  was  coming  over  later  that  day 
to  look  at  documents? 

Mr.  Burton.  No,  sir,  I  did  not. 

Mr.  Chertoff.  You  can't  tell  us  why  you  left  this  message  for 
her? 

Mr.  Burton.  No,  sir.  I  will  tell  you  during  my  time  in  the  White 
House  I  had  dozens  of  calls  every  day.  I  can't  tell  you  why  I  called 
Maggie  that  day. 

Mr.  Chertoff.  But  on  this  day,  which  was  the  day  after  you  had 
finished  a  tiring  procedure  with  the  Park  Police  and  right  where 
you  were  going  to  leave  early  in  the  morning  to  go  to  a  funeral,  on 
this  day,  can  you  tell  us  what  was  the  rush  in  getting  hold  of 
Maggie  Williams? 

Mr.  Burton.  I  don't  understand  that  there  was  a  rush.  There's 
an  urgent  marking  on  this  message  pad  that  isn't  marked,  for  ex- 
ample. I  just  don't  know  why  you're  implying  there  was  a  rush.  I 
can't  even  tell  you  the  search  was  over  at  that  point.  It  may  have 
been  over  at  3:05  p.m.  but  I  couldn't  tell  you  that. 

Mr.  Chertoff.  It  was  at  least  coming  to  a  close,  though,  at  3:05 
p.m.? 

Mr.  Burton.  I  couldn't  tell  you.  I  don't  recall.  I  think  in  the  dep- 
osition we  talked  about  that  a  little  bit.  I  told  you  it  seemed  like 
the  search  took  most  of  the  afternoon.  You  told  me  it  was  only  an 
hour  and  a  quarter.  I  just  don't  remember  how  long  it  took. 

Mr.  Chertoff.  I  thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  I'll  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Sarbanes. 

Good  morning,  gentlemen.  Mr.  Gergen,  since  you've  been  kind  of 
left  out  up  to  this  point 

Mr.  Gergen.  It's  been  a  pleasure,  sir. 

Mr.  Ben-Veniste.  Let  me  ask  you,  if  you  would,  sir,  to  describe 
the  mood  at  the  White  House  on  the  20th  of  July  as  you  observed 
it  upon  learning  the  news  of  Mr.  Foster's  death. 

Mr.  Gergen.  Of  course,  during  the  day  of  the  20th,  I  don't  think 
anyone  knew  of  his  death.  I  first  learned  of  it  in  the  latter  part  of 
the  evening,  and  I  only  spoke  with  people  in  the  West  Wing  of  the 
White  House  by  telephone. 

I  think  my  deposition  shows,  Mr.  Ben-Veniste,  that  I  went  with 
Mr.  Vernon  Jordan  to  the  home  of  Vincent  Foster  and  the  Presi- 
dent was  there  along  with  Mack  McLarty  and  others.  And  the  four 
of  us,  the  President,  Mr.  McLarty,  Mr.  Jordan  and  I,  went  back  to 
the  residence  of  the  White  House  and  spent  time  there.  So  I'm  not 
sure  I'm  the  best  witness  on  exactly  the  mood  within  the  West 
Wing  itself. 

Mr.  Ben-Veniste.  Then  on  the  day  following  Mr.  Foster's  suicide, 
did  you  make  an  observation  as  to  the  effect,  emotionally  and  oth- 
erwise, that  this  event  had  had  on  the  White  House? 
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Mr.  Gergen.  It  had  a  devastating  impact. 

The  President  himself  was  grief  stricken  the  night  of  the  death. 
I  can  certainly  attest  to  that  because  Mr.  McLarty  and  I  and  Mr. 
Jordan  spent,  I  think,  a  fair  amount  of  time  with  him,  and  he 
talked  a  great  deal  about  what  happened.  But  the  staff  itself  was 
also  very  shocked.  One  has  to  recall  that  there  had  not  been  a  sui- 
cide in  the  Executive  Branch  of  our  Government  since  the  1940's. 
I  don't  think  anybody  had  ever  gone  through  anything  like  this. 

There  were  a  number  of  people  who  felt  very  close  to  Mr.  Foster, 
who  regarded  themselves  as  personal  friends  of  his  from  days  in 
Arkansas.  So  it  was  extremely  important  on  that  day  to  bring  the 
staff  together,  which  the  President  did.  I  believe  the  President,  Mr. 
McLarty,  and  Mr.  Nussbaum  addressed  the  staff  about  Vincent 
Foster,  and  I  think  that  helped  the  staff  a  good  deal.  But  I  have 
to  tell  you  that  there  was  a — I  think  demoralization  is  the  wrong 
word — but  there  was  a  very  powerful  sense  of  grief  at  that  time. 

Mr.  Ben-Veniste.  Was  it  such  that  at  some  point  you  even  won- 
dered whether  it  was  interfering  with  the  ability  to  function? 

Mr.  Gergen.  I  must  say,  I  was  primarily  concerned  at  the  time — 
I  was  not  a  close  friend  of  Mr.  Foster's,  I  barely  knew  him.  I  was 
very  strongly  concerned  about  the  psychological  impact  this  might 
have  upon  the  President  and  upon  others  who  had  come  with  him 
to  Washington,  because  it  had  been  a  rough  early  months,  as  you 
know.  I  was  concerned  whether  it  would  be  so  upsetting  to  them 
that  they  would  be  embittered  about  the  Washington  experience. 
So  that  was  uppermost  in  my  mind  among  the  concerns  we  had. 

Mr.  Ben-Veniste.  Mr.  Gergen,  you  were  present  on  the  20th 
when  the  President  spoke  with  Mrs.  Clinton;  is  that  correct? 

Mr.  Gergen.  Yes,  sir,  that's  correct. 

Mr.  Ben-Veniste.  And  there  was  more  than  one  conversation? 

Mr.  Gergen.  That's  correct. 

Mr.  Ben-Veniste.  From  your  ability  to  overhear  the  President's 
side  of  the  conversation,  can  you  tell  us  whether  there  was  any 
mention  whatsoever  about  the  files  in  Mr.  Foster's  office — White- 
water, the  Travel  Office,  or  any  such  thing? 

Mr.  Gergen.  Well,  at  no  time  in  my  presence  did  the  President 
ever  discuss  any  of  those  issues.  He  spoke  primarily  of  the — he  ba- 
sically reminisced  about  the  early  days  of  growing  up  in  Arkansas 
and  told  stories.  I  think  this  was  a  way  for  him  to  deal  with  his 
grief.  Those  kind  of  issues  were  just  not  there.  I  should  add  to  this 
that  we  were  in  the  kitchen  in  the  residence,  which  is  up  on  the 
second  floor,  and  he  spoke  to  Mrs.  Clinton — not  in  the  kitchen,  but 
he  went  out  to  an  outer  living  room  area.  So  it  was  not  possible 
to  overhear  those  conversations,  but  I  can  tell  you  that  in  our  pres- 
ence those  issues  never  came  up. 

Mr.  Ben-Veniste.  Thank  you,  sir. 

Now,  Mr.  Burton,  in  all  fairness  to  you,  sir,  in  terms  of  the  inter- 
view of  you  by  the  FBI,  were  you  specifically  asked  to  name  each 
and  every  person  who  saw  Mr.  Foster's  torn-up  note? 

Mr.  Burton.  No,  sir,  I  was  not. 

Mr.  Ben-Veniste.  Mr.  Chairman,  if  I  may,  the  observation  I  was 
going  to  make  with  respect  to  A139  and  the  following  pages,  and 
particularly  A 140,  which  were  the  handwritten  notes  of  Agent  Salt- 
er interviewing  Mr.  Neuwirth,  I  would  note  that  on  A140,  the  ques- 
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tion  seemed  to  be  asked  who  touched  the  note.  I'll  read  the  line 
that  I  think  sets  that  forth.  It  says,  "Note  touched  by  BN,  SN,  and 
maybe  BB."  So  I  think  the  implication  that  someone  was  asked 
about  everyone  who  saw  the  note  may  be  an  unfair  implication 
under  these  circumstances. 

The  Chairman.  I  ask  that  the  entire  note  be  put  in  the  record 
because  I  think  it's  important  that  we  read  it  in  context  in  its  en- 
tirety. So,  Mr.  Ben-Veniste,  on  our  time,  I'm  going  to  ask  Mr. 
Chertoff  to  address  that  because  I  think  you  have  to  read  the  en- 
tire paragraph. 

Mr.  Ben-Veniste.  Well 

The  Chairman.  In  other  words,  just  to  take  it  one  sentence — I 
don't  want  to  impinge  on  your  time,  but  I  think  you  have  to  read 
the  entire  paragraph  and  the  entire  note. 

Mr.  Ben-Veniste.  I  understand  that.  But,  Mr.  Chairman,  the 
point  I'm  making  is  sometimes  it's  difficult  to  tell  at  some  point 
later — and  in  this  case  2  years  later — what  specific  question  was 
asked.  And  I  might  point  out  Mr.  Burton  was  questioned  at  consid- 
erable length  in  his  deposition  by  Majority  Counsel,  but  Majority 
Counsel  never  asked  Mr.  Burton  all  the  people  who  saw  the  note. 

Mr.  Burton,  is  it  your  recollection  that  after  the  conclusion  of 
Majority  Counsel's  questioning,  that  you  had  been  asked  any  ques- 
tion that  would  have  elicited  that  the  First  Lady  had  been  shown 
the  note? 

Mr.  Burton.  I  take  the  oath  seriously,  sir,  and  did  not  respond 
that  way  to  Majority  Counsel's  questions;  so  no,  he  wouldn't  have 
asked  me  a  question  that  that  was  responsive  to. 

Mr.  Ben-Veniste.  Indeed,  my  recollection  is  that  when  Minority 
Counsel  was  questioning  you  thereafter,  a  question  was  asked  that 
then  elicited  a  response  that  the  First  Lady  had  come  in  and  seen 
the  note,  and  you  so  testified;  is  that  correct? 

Mr.  Burton.  That's  correct. 

Mr.  Ben-Veniste.  Let  me  go  to  another  issue  that  perhaps  ought 
to  be  cleared  up  in  fairness  to  Mr.  McLarty.  A  statement  was  made 
that  on  July  22  the  White  House  records  reflect  that  a  7-minute 
call  was  made  to  Mr.  McLart^s  office.  According  to  the  records  that 
I  had  received  that  set  forth  that  telephone  call,  it  reflects  that  it 
was  a  3-minute  call,  so  perhaps  we  can  clear  that  up.  I  have  here 
the  cellular  phone  message  from  Ms.  Thomases'  phone  records 

The  Chairman.  I  think  there  are  a  number  of  phone  calls  there 
which  were  alluded  to,  one  for  3  minutes,  another  one  at  10:48  for 
7  minutes,  the  one  at  11:11  for  3  minutes  and  the  one  at  11:16  for 
1  minute. 

Mr.  Ben-Veniste.  Unfortunately,  Mr.  Chairman,  what  you're 
reading  from  is  a  summary,  and  I  don't  know  who  compiled  that 
summary,  but  I'm  looking  at  the  original  record  and  perhaps  there 
was  a  mistake  because  the  call  above  that  is  7  minutes.  The  call 
below  that,  which  is  the  call  to  Mr.  McLart^s  office,  is  3  minutes. 

The  Chairman.  We  will  note  that  for  the  record,  we  will  put  in 
the  official  logs,  which  we  received  from  the  White  House  to  indi- 
cate the  length  of  them. 

Mr.  Ben-Veniste.  Mr.  Quinn,  let  me  focus  on  the  issues  as  you 
saw  them,  sir,  as  they  were  presented  to  you  on  July  22.  I  take  it 
that  you  were  asked  to  provide  some  counsel  and  guidance  in  a 
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conference  with  Mr.  Nussbaum  in  the  late  morning  that  day;  is 
that  correct,  sir? 

Mr.  QuiNN.  That's  correct.  It  was  sometime  in  the  morning.  I 
don't  recall.  It  could  be  midmorning  to  late  morning.  I  don't  recall 
the  time. 

Mr.  Ben-Veniste.  Who  was  present  at  that  meeting,  to  your 
recollection? 

Mr.  QuiNN.  To  the  best  of  my  recollection,  in  addition  to  myself 
and  Mr.  Nussbaum,  I  believe  Steve  Neuwirth  was  present.  I  believe 
Bill  Burton  was  present,  and  I  have  testified  that  it  may  be  that 
Bruce  Lindsey  was  also  present.  It's  possible  that  one  or  two  others 
were,  I  just  don't  recall. 

Mr.  Ben-Veniste.  As  you  understood  it,  were  there  competing  in- 
terests involved  in  the  question  of  what  the  Park  Police  wanted  to 
review  and  what  the  obligations  were  of  the  White  House  Counsel's 
Office? 

Mr.  QuiNN.  There  were. 

Mr.  Ben-Veniste.  Would  you  be  kind  enough  to  explain,  as  you 
saw  the  issue  then,  how  you  analyzed  the  legal  rights  involved? 

Mr.  QuiNN.  I  would.  It  was  my  view  at  the  time,  and  it  remains 
my  view  today,  that  prior  to  the  search  of  Mr.  Foster's  office  by  the 
Park  Police  it  was  incumbent  upon  Mr.  Nussbaum  or  some  other 
appropriate  person  from  the  Counsel's  Office  to  undertake  a  pre- 
liminary review  in  order  to  determine  whether  there  were  sen- 
sitive, privileged,  or  classified  materials  that  required  protection. 

Mr.  Ben-Veniste.  Did  you  have  in  mind  at  that  point  or  did  any- 
one advise  you  that  the  interests  of  the  Park  Police,  as  that  inter- 
est was  expressed  to  White  House  Counsel,  was  to  search  for  a  sui- 
cide note  or  some  similar  tjrpe  of  writing  which  might  explain  Mr. 
Foster's  mental  or  emotional  condition  or — in  sort  of  far  out  h}^)©- 
thetical — any  sort  of  blackmail  or  other  extortion  note  that  might 
be  in  his  records? 

Mr.  QuiNN.  I  do  not  recall  explicitly  discussing  that  with  others 
in  the  room.  However,  there's  no  doubt  in  my  mind  that  the  operat- 
ing assumption  was  that  what  was  being  looked  for  was  a  suicide 
note  or  some  other  indication  as  to  why  Mr.  Foster  took  his  life. 

Mr.  Ben-Veniste.  So  you  understood  that  the  basis  of  the  re- 
quest, the  scope  of  what  was  being  searched  for  was  extremely  nar- 
row? 

Mr.  Quinn.  That's  correct  and 

Mr.  Ben-Veniste.  In  your  analysis,  did  you  reach  a  conclusion 
about  whether  on  the  22nd,  the  Park  Police,  or  anyone  outside  the 
White  House  staff  for  that  matter,  should  be  permitted  entry  into 
Mr.  Foster's  office? 

Mr.  Quinn.  I  did.  I  reached  my  own  conclusion. 

Mr.  Ben-Veniste.  And  what  was  that,  sir? 

Mr.  Quinn.  I  wanted  to  be  sure  that  someone  with  the  appro- 
priate level  of  security  clearance  and  who  was  privy  to  the  attor- 
ney-client relationship  first  went  through  the  office  in  order  to  as- 
certain if  national  security  materials  or  privileged  communications 
were  present  and,  if  so,  to  take  steps  to  segregate  them. 

I  wanted  to  be  sure  that  this  search,  in  other  words,  was  carried 
out  in  a  way  that  furthered  the  legitimate  aim  of  the  investigation 
to  find  evidence  as  to  why  Mr.  Foster  might  have  taken  his  life 
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while  at  the  same  time  fulfiUing  the  legal  and  ethical  obligations 
that  I  believed  then,  and  continue  to  believe,  Mr.  Nussbaum  had 
to  his  client  and,  frankly,  to  the  Nation.  Those  obligations,  no 
doubt,  included  the  important  obligation  of  helping  the  authorities 
to  discover  any  suicide  note. 

But  as  far  as  I'm  concerned,  Mr.  Nussbaum  had  additional  obli- 
gations as  well.  He  had  an  obligation  to  preserve  confidences  that 
might  be  revealed  to  him  by  his  various  clients  within  the  Execu- 
tive Office  of  the  President  and  he  had  an  obligation  to  preserve 
and  protect  any  national  security  secrets  that  might  have  had  real 
bearing  on  the  well-being  of  the  Nation  that  might  have  been  in 
Mr.  Foster's  office.  As  far  as  I  was  concerned,  these  obligations  sim- 
ply were  more  important  than  the  need  to  maintain  good  appear- 
ances. 

Mr.  Ben-Veniste.  Did  you  convey  to  Mr.  Nussbaum,  in  words  or 
substance,  your  view  that  at  that  point,  that  in  any  event,  the  Park 
Police  and  whatever  other  authorities  were  looking  into  the  ques- 
tion of  Mr.  Foster's  death  should  not  be  permitted  access  to  Mr. 
Foster's  office? 

Mr.  QuiNN.  I  would  like  to  rephrase  it,  if  I  could.  I  expressed  to 
him  in  forceful  terms  my  view  that  before  anyone  searched  the  of- 
fice who  might  neither  have  the  appropriate  level  of  security  clear- 
ance, nor  be  privy  to  the  privilege  in  question,  that  a  review  of  the 
office  be  undertaken  by  someone  who  satisfied  both  conditions. 

Mr.  Ben-Veniste.  So  extrapolating  from  that  the  bottom  line,  it 
was — at  this  point,  anyway — that  the  Park  Police  and  whoever  else 
ought  not  to  be  granted  admittance  to  Mr.  Foster's  office? 

Mr.  QuiNN.  At  that  point  in  time,  that's  correct. 

Mr.  Ben-Veniste.  Did  Mr.  Nussbaum  convey  to  you  the  fact  that 
the  Park  Police  were  already  uneasy  about  the  amount  of  time  that 
had  gone  by  and  were  quite  anxious  to  review  Mr.  Foster's  files? 

Mr.  QuiNN.  I  don't  recall  specifically  having  been  advised.  The 
Park  Police  were  anxious  about  undertaking  this.  I  certainly  do  re- 
call Mr.  Nussbaum  being  quite  resistant  to  my  counsel  on  this 
score. 

Mr.  Ben-Veniste.  What  did  Mr.  Nussbaum  argue? 

Mr.  QuiNN.  Again,  I  would  be  wrong  to  put  words  in  his  mouth 
because  I  just  don't  recall  exactly  what  he  said.  But  he  did  argue 
to  the  effect  that  he  wouldn't  be  able  to  persuade  the  investigators 
to  wait  and  to  follow  the  course  I  recommended. 

Mr.  Ben-Veniste.  Did  he  say  in  substance — again,  I  don't  want 
to  put  words  in  your  mouth  or  his — ^but  my  sense  of  it  is  he  said 
he  had  come  up  with  some  kind  of  a  procedure  that  he  thought  bal- 
anced the  interest  of  law  enforcement  with  those  that  you  have  ar- 
ticulated? 

Mr.  QuiNN.  Well,  eventually  he  did.  And  again,  it's  entirely  pos- 
sible. My  memory  is  faulty.  I  don't  think  so.  I  believe  that  that  pro- 
cedure was  one  that  emerged  or  developed  during  the  course  of  our 
meeting,  and  I  say  that  because  it  was  very  much  my  impression 
at  the  beginning  of  that  meeting  that  he  intended  later  that  morn- 
ing or  later  in  the  day  to  permit  unfettered  access  to  the  office.  It 
was  only  during  the  course  of  the  meeting  that  he  indicated  he 
might  approach  this  in  a  different  fashion,  specifically  by  being 
present  in  the  room  with  the  investigators  and  reviewing  the  docu- 
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merits  himself  and  providing  to  them  simply  an  oral  description  of 
the  documents. 

Mr.  Ben-Veniste.  Was  that  how  matters  were  left? 

Mr.  QuiNN.  It  was  my  impression  at  the  conclusion  of  our  discus- 
sion that  that's  how  he  intended  to  proceed. 

Mr.  Ben-Veniste.  Mr.  Burton,  you  were  present,  at  least,  for  a 
substantial  portion  during  the  time  that  Mr.  Nussbaum  executed 
the  procedure  that  has  been  described;  correct? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  At  that  time  you  were  present  in  the  room 
when  Mr.  Nussbaum  removed  materials  from  Mr.  Foster's  brief- 
case; correct? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Where  were  you  standing  at  the  time? 

Mr.  Burton.  I  was  standing  to  Mr.  Nussbaum's  right  and  slight- 
ly behind  him. 

Mr.  Ben-Veniste.  Did  you  observe  whether  or  not  Mr.  Nuss- 
baum at  any  time  raised  the  briefcase  and  placed  it  on  the  desk? 

Mr.  Burton.  I  do  not  recall  him  doing  that,  no,  sir. 

Mr.  Ben-Veniste.  Do  you  recall  that  he  reached  down  auid  re- 
moved the  files  from  the  briefcase  while  the  briefcase  was  on  the 
floor  at  his  side? 

Mr.  Burton.  I  do  remember  that,  yes,  sir. 

Mr.  Ben-Veniste.  Do  you  remember  whether  it  was  at  the  side 
closest  to  you  or  whether  it  was  on  the  other  side  of  Mr,  Nuss- 
baum? 

Mr.  Burton.  My  recollection  is  it  was  on  my  side. 

Mr.  Ben-Veniste.  So  if  you  were  facing  the  desk  and  facing  Mr. 
Nussbaum,  it  would  be  to  Mr.  Nussbaum's  right? 

Mr.  Burton.  It  was  to  Mr.  Nussbaum's  right.  If  you  were  facing 
the  desk,  it  would  be  to  your  left. 

Mr.  Ben-Veniste.  To  the  left  of  the  desk.  So  it  was  to  the  left 
side  of  Mr.  Nussbaum  as  he  did  this? 

Mr.  Burton.  No,  I  apologize. 

Mr.  Ben-Veniste.  To  the  right  side  of  Mr.  Nussbaum.  He  used 
his  right  hand  to  remove  the  files? 

Mr.  Burton.  I  don't  remember  which  hand  he  used.  The  brief- 
case was  on  his  right  side  and  kind  of  in  front  of  me. 

Mr.  Ben-Veniste.  Then  when  he  finished  removing  the  files  from 
it,  what  did  he  do  with  it? 

Mr.  Burton.  My  recollection  is  he  moved  it  so  that  he  could  get 
to  the  files  in  the  desk. 

Mr.  Ben-Veniste.  Where  did  he  move  it? 

Mr.  Burton.  Either — probably  to  the  wall  behind  him  because 
the  desk,  as  I  remember  it,  is  kind  of  up  against  the  wall.  The  cre- 
denza  is  to  the  side.  The  office  is  kind  of  odd  shaped. 

Mr.  Ben-Veniste.  I  want  to  come  back  to  that  in  a  moment,  but 
I  want  to  make  sure  that  I  cover  one  point,  and  that  is  this  issue 
after  the  note  was  discovered  on  July  26  about  whether  there  was 
some  executive  privilege  that  attached  to  the  note  and  some  assign- 
ment of  research  with  respect  to  that.  Do  you  recall  that? 

Mr.  Burton.  I  recall  generally  an  issue  of  privilege  came  up  with 
respect  to  the  note  in  that  it  was  my  understanding  that  Counsel's 
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Office  was  going  to  look  to  see  if  there  was  anything  in  the  note 
that  gave  rise  to  privilege. 

Mr.  Ben-Veniste.  At  this  point,  there  are  only  two  people  from 
Counsel's  Office  who  were  in  the  picture.  Mr.  Nussbaum  and  Mr. 
Neuwirth;  correct? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Your  background  is  as  a  lawyer,  but  obviously 
you  were  not  under  Mr.  Nussbaum's  jurisdiction;  correct? 

Mr.  Burton.  I  did  not  function  in  the  White  House  as  a  lawyer, 
no,  sir. 

Mr.  Ben-Veniste.  Who  raised  the  issue  of  executive  privilege? 

Mr.  Burton.  During  the  discussion,  an  issue  of  whether  there 
were  any  privileges  that  attach  to  any  of  the  lines  in  the  note  came 
up.  I  do  not  recall  who  raised  it. 

Mr.  Ben-Veniste.  I  have  to  tell  you  that  among  the  various  is- 
sues I  have  heard  discussed  in  this  hearing,  this  has  got  to  be  the 
looniest  issue  at  this  point  that  there  might  be  some  privilege  at- 
taching to  this  note  after  all  of  the  problems  associated  with  find- 
ing, and  I  have  heard  the  discussion  about  doing  this  research,  but 
I  haven't  heard  who  is  the  author  of  the  suggestion  to  do  this  re- 
search. Do  you  have  a  recollection? 

Mr.  Burton.  I  do  not.  It  would  have  been  one  of  the  three  of  us 
and  very  possibly  it  could  have  been  me.  My  only  defense  is  that 
I  didn't  limit  it  to — if  I  raised  it,  it  wasn't  just  executive  privilege. 
It  would  have  been  whether  there  was  some  attorney-client  privi- 
lege. 

Mr.  Ben-Veniste.  So  you  think  you  may  have  raised  it? 

Mr.  Burton.  I  certainly  well  may  have. 

Mr.  Ben-Veniste.  I'm  pleased  with  that  because  it  seemed  to  be 
an  orphan,  and  I'm  glad  somebody  has  claimed  paternity  even  if 
the  ideal  is  not  a  good  one.  Was  it  ever  seriously  considered,  Mr. 
Burton,  that  this  note  would  not  be  turned  over  to  law  enforce- 
ment? 

Mr.  Burton.  It  was  never  considered  seriously  or  trivially  or  any 
other  way  that  the  note  would  not  be  turned  over.  From  the  time 
the  note  was  found,  certainly  from  the  time  I  knew  of  the  existence 
of  the  note,  that  was  never  in  doubt. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  have  just  received  another 
diagram.  As  you  will  recall  last  week,  we  were  trying  to  get  a  bet- 
ter scaled  version,  and  perhaps  I  could  hand  this  out  and  ask  that 
this  be  marked  as  a  hearing  exhibit  and  put  up  on  our  screen. 

Mr.  Burton,  can  you  see  that? 

Mr.  Burton.  I  can. 

Mr.  Ben-Veniste.  Does  this  appear  to  be  the  layout  of  Mr.  Fos- 
ter's office? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Maybe  we  could  put  up  the  last  version  of  that 
where  we  had  Mr.  Margolis  and  Mr.  Adams  placed.  If  we  can  get 
some  idea  of  absolutely  where  people 

The  Chairman.  Can  I  ask,  who  prepared  this? 

Mr.  Ben-Veniste.  I  understand  that  someone  at  the  White 
House  took  these  dimensions  down  and  furnished  it  to  us  this 
morning  pursuant  to  our  request. 

The  Chairman.  All  right. 
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Mr.  Ben-Veniste.  So  I  guess  if  we  were  to  then  transpose  those 
two  chairs  to  what  should  be  marked  as  Hearing  Exhibit  1  of  this 
date,  we  would  have  some  better  idea  of  who  sat  where.  If  we  could 
do  that,  just  put  those  two  X's  for  Margolis  and  Adams  on  Hearing 
Exhibit  1  of  this  date,  then  we'll  have  things  in  a  little  better  scale. 
Obviously,  those  chairs  should  be  quite  a  bit  larger. 

Mr.  Burton,  where  were  you  standing? 

Mr.  Burton.  I'm  going  to  describe  it  from  where  it  is  to  me.  It 
was  on  the  left-hand  side  in  the  room  behind  the  desk,  approxi- 
mately there,  a  little  closer  to  where  the  occupant  of  the  desk 
would  be  sitting  and  back  a  little  bit. 

Mr.  Ben-Veniste.  Is  that  right? 

Mr.  Burton.  Maybe  a  little  closer  to  the  credenza.  That's  ap- 
proximately where  I  was. 

Mr.  Ben-Veniste.  If  we  could  put  an  X  there  for  Mr.  Burton, 
then  we'll  have  a  record  of  that.  Where  do  you  recollect  the  brief- 
case was  when  Mr.  Nussbaum  looked  in  it?  Can  we  move  the  dot 
again?  Mr.  Burton,  you  tell  us  where  the  briefcase  was. 

Mr.  Burton.  Approximately  where  the  end  of  that  arrow  is, 
that's  where  I  recall  the  briefcase  to  be. 

Mr.  Ben-Veniste.  Let's  put  a  circle  there  and  a  notation.  Let's 
fill  in  the  circle  as  being  the  briefcase.  Thank  you,  sir. 

Now,  the  following  day,  Mr.  Burton,  were  you  involved  in  discus- 
sions about  the  procedure  of  how  this  note  would  be  turned  over? 

Mr.  Burton.  What  date  are  you  referring  to? 

Mr.  Ben-Veniste.  The  27th.  You  will  recall  that  Mrs.  Foster 
came  to  the  White  House  at  about  5:00  p.m.  She  was  en  route  from 
Arkansas  from  having  stayed  that  time  for  the  funeral  until  the 
27th.  Do  you  recall  having  learned  that? 

Mr.  Burton.  I  recall  having  learned  that  Mrs.  Foster  did  not  get 
a  chance  to  get  to  the  White  House  to  see  the  note  until  that  after- 
noon. I  don't  remember  what  time. 

Mr.  Ben-Veniste.  Were  you  present  when  Mrs.  Foster  was 
shown  the  note? 

Mr.  Burton.  I  was  not. 

Mr.  Ben-Veniste.  Were  you  present  when  Mr.  Nussbaum  met 
with  Attorney  General  Reno  and  Mr.  Heymann? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  At  that  point,  let  me  ask  you,  this  is  a  matter 
that's  somewhat  troublesome.  When  you  saw  the  note  assembled  on 
the  26th,  on  the  desk  in  Mr.  Nussbaum's  office 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Did  it  appear  to  be  missing  a  piece? 

Mr.  Burton.  I  do  not  recall  that,  no,  sir. 

Mr.  Ben-Veniste.  On  the  27th,  was  it  reassembled  again  in  the 
presence  of  Mr.  Hejonann? 

Mr.  Burton.  In  the  presence  of  Mr.  Heymann,  for  the  Park  Po- 
lice officer  who  had  come  to  the  White  House  to  retrieve  the  note, 
it  was  put  together. 

Mr.  Ben-Veniste.  It  was  there  on  a  conference  table  on  the  First 
Floor? 

Mr.  Burton.  In  Mr.  McLarty's  office,  correct. 

Mr.  Ben-Veniste.  Did  you  note  whether  there  was  a  piece  miss- 
ing of  the  note  at  that  time? 
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Mr.  Burton.  No,  I  did  not. 

Mr.  Ben-Veniste.  Did  anyone  comment  in  your  presence  about 
whether  a  piece  was  missing  from  the  note  on  the  27th  when  Mr. 
Heymann  and  the  gentleman  from  the  Park  Police — do  you  recall 
his  name? 

Mr.  Burton.  I  do  not. 

Mr.  Ben-Veniste.  Hang  on  for  a  second. 

When  Officer  Megby— -does  that  refresh  your  recollection — ^from 
the  Park  Police? 

Mr.  Burton.  The  name  does  ring  a  bell  now. 

Mr.  Ben-Veniste.  When  Officer  Megby  reviewed  the  reassembled 
note  in  Mr.  Heymann's  presence,  do  you  recall  whether  anyone 
mentioned  that  a  piece  of  the  note  was  missing? 

Mr.  Burton.  Nobody  said  anything  about  that. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  would  only  note  with  respect 
to  Officer  Megby's  report  of  that  incident,  there  is  no  mention  of 
a  piece  of  the  note  being  missing.  And  at  this  point,  I  see  my  time 
is  up.  Thank  you. 

The  Chairman.  Is  the  officer's  report  part  of  the  record?  If  we 
want  to  include  that,  why  don't  we  do  that  now. 

Mr.  Ben-Veniste.  Very  well. 

The  Chairman.  We  will  include  that  in  the  record. 

Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  ^AUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  McLarty,  you  were  Chief  of  Staff  for  President  Clinton  at  the 
time  Vince  Foster  died;  is  that  correct? 

Mr.  McLarty.  That  is  correct.  Senator. 

Senator  Faircloth.  Could  you  tell  me  some  of  the  specific  duties 
the  position  of  Chief  of  Staff  is  responsible  for? 

Mr.  McLarty.  To  organize  and  manage  the  White  House  in  its 
activities  and  also  to  assimilate  information  for  the  President  to 
present  to  him  in  a  timely  manner  to  make  decisions,  and  that 
would  include  written  information  as  well  as  other  meetings  where 
direct  communication  could  occur  for  decisionmaking. 

Senator  Faircloth.  Whose  job  is  it  to  supervise  the  Counsel's 
Office? 

Mr.  McLarty.  The  Counsel's  Office  reports  to  the  Chief  of  Staffs 
Office  and  has  a  fiduciary  responsibility  to  the  President. 

Senator  Faircloth.  So  at  this  point,  you  were  Mr.  Nussbaum's 
supervisor? 

Mr.  McLarty.  Yes,  that's  correct. 

Senator  Faircloth.  In  the  position  of  Chief  of  Staff,  would  it  be 
your  responsibility  to  make  sure  that  the  personal  business  of  the 
President  gets  taken  care  of,  bills,  taxes,  legal  matters  of  that  sort? 

Mr.  McLarty.  No,  that  would  not  come  under  my  responsibility. 
Senator,  I  don't  believe. 

Senator  Faircloth.  Did  you  know  that  Vince  Foster  was  work- 
ing on  personal  business  for  the  President? 

Mr.  McLarty.  No,  I  did  not. 

Senator  Faircloth.  You  didn't  know  that  he  was  working  on 

Mr.  McLarty.  No,  I  did  not  know  Mr.  Foster  was  working  on 
personal  matters. 
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Senator  Faircloth.  Do  you  consider  the  practice  of  using  a  Dep- 
uty Counsel  to  the  President,  in  this  case  Mr.  Foster,  for  personal 
business — would  that  be  a  conflict  of  interest? 

Mr.  McLarty.  Well,  Senator,  I  don't  know  what  Mr.  Foster  was 
working  on  specifically.  As  you  know,  the  President's  records  and 
activities — in  terms  of  disclosure  forms  and  other  things  of  this  na- 
ture, the  President's  affairs  are  very  public  and  sometimes  there's 
not  a  very  clear  line  of  distinction  and  indeed,  some  of  what  you're 
suggesting  are  personal  activities,  like  tax  returns,  disclosures  and 
so  forth,  would  be  a  matter  of  public  record. 

Senator  Faircloth.  I  have  a  little  problem  with  the  fact  that  the 
taxpayers  were  paying  for  a  personal  attorney,  but 

Mr.  McLarty.  Senator,  I  don't  know  that  that's  the  case  at  all 
here. 

Senator  Faircloth.  The  testimony  has  been  that  he  was  han- 
dling taxes  and  records  and  that  but,  anyway 

Mr.  McLarty.  Senator,  I  don't  want  to  be  at  all — just  let  me  clar- 
ify. I  think  again,  I  don't  know  whether  Mr.  Foster  worked  on  the 
matters  that  you're  referring  to  on  White  House  time  or  not,  but 
many  of  those  matters,  it  seems  to  me,  on  disclosure  forms  and  so 
forth,  would  come  under  appropriate  work  in  the  White  House 
Counsel's  Office. 

Senator  Faircloth.  On  the  evening  of  Mr.  Foster's  death,  how 
many  times  did  you  speak  to  the  First  Lady? 

Mr.  McLarty.  I  believe  I  talked  to  her  only  once,  Senator.  I  may 
have  talked  to  her  twice,  I  am  not  sure.  The  first  time  that  I  called 
her,  which  may  have  been  the  only  time,  I  was  not  certain  that  the 
body  that  had  been  found  was  Mr.  Foster,  and  I  think  I  told  the 
First  Lady  I  would  keep  her  apprised  as  events  unfolded,  but  I  do 
not  recall  placing  a  second  telephone  call  to  her. 

Senator  Faircloth.  Were  you  the  first  person  to  inform  the  First 
Lady  of  Mr.  Foster's  death? 

Mr.  McLarty.  To  the  best  of  my  knowledge,  I  was,  yes,  sir. 

Senator  Faircloth.  What  time  did  you  call  her? 

Mr.  McLarty.  It  was  sometime  after  9:00  p.m.,  between  probably 
9:15  and  9:30  a.m.,  somewhere  in  that  time  frame.  Senator.  I'm  not 
sure  precisely. 

Senator  FAIRCLOTH.  Was  she  on  the  plane? 

Mr.  McLarty.  No,  she  was  not. 

Senator  Faircloth.  She  was  not  on  the  plane? 

Mr.  McLarty.  It  was  not  my  impression  that  she  was  on  the 
plane.  I  think  the  White  House  operator.  Senator,  actually  placed 
the  call.  It  was  my  understanding  she  was  in  Arkansas  visiting  her 
mother  there,  and  it  was  not  my  impression  she  was  on  a  plane. 
Generally,  you  can  tell  if  someone  is  on  a  plane. 

Senator  Faircloth.  Would  you  mind  telling  me  what  occurred  in 
that  conversation? 

Mr.  McLarty.  Yes,  I'll  be  glad  to.  When  the  White  House  opera- 
tor placed  a  call  and  rang  me  to  be  on  the  line,  I  think  Mrs.  Clin- 
ton's Press  Secretary,  Lisa  Caputo,  actually  answered  the  phone 
and  I  immediately  said,  "Lisa,  I  need  to  speak  to  Hillary."  I  was 
very  direct  in  that  regard,  and  I  informed  Mrs.  Clinton  of  the  infor- 
mation I  had,  and  that  is  a  body  had  been  found  that  appeared  to 
be  Mr.  Foster's  and  an  apparent  suicide. 


1017 

Senator  Faircloth.  Did  she  tell  you  that  she  was  going  to  call 
Maggie  Williams? 

Mr.  McLarty.  No,  she  did  not  tell  me  she  was  going  to  call  any- 
one. 

Senator  Faircloth.  Is  there  a  system  that  would  tape-record  or 
monitor  calls  made  between  the  White  House  and  the  First  Lad/s 
plane? 

Mr.  McLarty.  Not  to  my  knowledge,  Senator. 

Senator  Faircloth.  There  is  no  system  of  monitoring  of  those 
calls? 

Mr.  McLarty.  Senator,  not  to  my  knowledge.  I  do  not  believe 
there  is. 

Senator  Faircloth.  Who  would  have  that  knowledge? 

Mr.  McLarty.  I  think  I  would  have  to  do  some  research  on  that. 
Senator.  The  military  office  might,  I  simply  don't  know. 

Senator  Faircloth.  Is  there  any  system  managed  by  the  White 
House  or  the  communications  agency — ^you  don't  know  whether 
there's  any  control  of  those  calls  or  whether  there's  any  agency  that 
knows  records,  monitors  the  call? 

Mr.  McLarty.  Well,  Senator,  it  would  come  under  the  commu- 
nications arm,  not  the  press  arm  but  the  communications  arm.  I'm 
not  aware  of  any  taping  of  the  calls.  Certainly  there's  control  of  the 
calls  in  terms  of  placing  them  and  so  forth. 

Senator  Faircloth.  Do  you  know  if  the  White  House  commu- 
nication agency  switchboard,  commonly  called  Signal,  has  provided 
all  of  the  outgoing  or  incoming  telephone  calls  from  all  of  the  rel- 
evant individuals  or  White  House  department  telephones  to  this 
Committee? 

Mr.  McLarty.  Senator,  I'm  not  sure  what  the  specific  procedures 
of  Signal  are. 

Senator  FAIRCLOTH.  Has  the  White  House  administrative  switch- 
board provided  a  copy  of  all  outgoing  calls?  You  wouldn't  know  that 
either? 

Mr.  McLarty.  Senator,  not  without  some  checking  into  the  mat- 
ter or  reviewing  it,  I  would  not  know. 

Senator  Faircloth.  Have  you  been  asked  to  provide  all  of  your 
phone  records  to  the  Committee? 

Mr.  McLarty.  I've  tried  to  comply  fully  with  any  request  made 
not  only  of  phone  records  but  any  other  information  that  I've  been 
asked  to  provide. 

Senator  Faircloth.  Have  you,  Mr.  Quinn?  Have  you  been  asked 
to  provide  your  phone  records? 

Mr.  QuiNN.  I  believe  we  were,  Senator. 

Senator  Faircloth.  Mr.  McLarty,  when  you  informed  the  Presi- 
dent, he  called  the  First  Lady;  is  that  correct? 

Mr.  McLarty.  He  did,  yes,  sir. 

Senator  Faircloth.  Were  you  present  when  this  call  was  made? 

Mr.  McLarty.  I  was  on  the  second  floor  of  the  residence  with 
him.  I  was  not  in  the  room  where  he  placed  the  call. 

Senator  Faircloth.  Again,  you  don't  know  whether  she  was  on 
the  plane  or  in  Little  Rock? 

Mr.  McLarty.  Senator,  it  was  certainly  my  impression  she  was 
in  Little  Rock  and  not  on  an  airplane,  both  when  I  placed  the  call 
and  when  the  President  placed  the  call. 
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The  Chairman.  Senator,  would  you  yield  just  for  a  moment  for 
a  question? 

Senator  Faircloth.  Sure. 

The  Chairman.  Or  an  observation.  Mr.  McLarty,  is  it  your  im- 
pression that  when  you  contacted  the  First  Lady,  that  this  was  the 
first  that  she  had  learned  of  it? 

Mr.  McLarty.  Yes,  it  was,  Mr.  Chairman. 

The  Chairman.  In  other  words,  she  hadn't  learned  of  it  before? 

Mr.  McLarty.  That  clearly  was  my  impression. 

The  Chairman.  This  is  why  I  think  there  is  some  confusion.  In 
previous  testimony,  sometime  after  the  First  Lady  learned  of  the 
death  of  Vince  Foster,  she  reached  out  to  Maggie  Williams.  This 
comes  from  the  testimony  of  Ms.  Williams,  who  is  the  First  Lady's, 
I  guess.  Chief  of  Staff. 

Mr.  McLarty.  That's  correct. 

The  Chairman.  It  is  Maggie  Williams'  specific  testimony  that 
that  first  phone  call  came  from  the  First  Lady  while  the  First  Lady 
was  on  an  airplane,  because  the  First  Lady  said  specifically  stay 
where  you  are,  I'm  on  the  plane  and  when  it  lands,  I  will  call  you 
back  again.  Consequently,  it  would  lead  us  to  believe  reasonably 
that  when  you  did  contact  her — and,  obviously,  you're  not  aware — 
that  she  was  on  the  plane. 

When  the  Senator  asked  you  where  was  she,  you  said  your  im- 
pression was  she  was  in  Little  Rock.  But  we  have  reason  to  be- 
lieve— and  you,  obviously,  weren't  aware  of  these  details — that,  in- 
deed, she  was  on  the  plane  because  it  was  thereafter — if  you  were 
the  first  to  inform  her,  and  you  would  know  that  she  hadn't  heard 
about  that,  obviously  from  the  exchange,  she  then  called  Maggie 
Williams  from  the  plane  because  she  specifically — so  your  call  nec- 
essarily would  have  been 

I'm  going  to  ask  to  give  the  Senator  an  additional  2  minutes  be- 
cause I  interrupted  him,  and  I  thank  the  Senator. 

Mr.  McLarty.  Mr.  Chairman,  your  explanation  is  helpful. 

The  Chairman.  Senator  Faircloth. 

Senator  Faircloth.  Later  that  evening,  when  you  went  to  the 
Foster  house,  did  David  Watkins  tell  you  that  he  had  sent  Patsy 
Thomasson  to  Mr.  Foster's  office? 

Mr.  McLarty.  No,  I  don't  believe  he  did.  Senator. 

Senator  Faircloth.  He  didn't  tell  you? 

Mr.  McLarty.  No — excuse  me. 

Senator  Faircloth.  Are  you  aware  of  Ms.  Thomasson's  back- 
ground? Did  you  know  that  she  worked  for  Dan  Lasater  for  10 
years? 

Mr.  McLarty.  I  knew  she  worked  for  Mr.  Lasater. 

Senator  Faircloth.  Of  course  you  knew  of  his  conviction  of  drug 
dealing  and  that  sort  of  thing? 

Mr.  McLarty.  I  was  aware  of  that  as  well  as  some  of  his  busi- 
ness endeavors  which  had  been  successful. 

Senator  Faircloth.  Do  you  know  Dan  Lasater  personally? 

Mr.  McLarty.  I'm  acquainted  with  Mr.  Lasater. 

Senator  Faircloth.  Were  you  Chief  of  Staff  when  Ms.  Thomas- 
son  was  hired? 

Mr.  McLarty.  Yes,  I  was. 
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Senator  Faircloth.  Did  you  approve  the  hiring  of  Ms.  Patsy 
Thomasson? 

Senator  DODD.  Mr.  Chairman,  we've  been  down  this  road  once 
before. 

Senator  Faircloth.  Let's  go  again. 

The  Chairman.  I'm  going  to  let  the  Senator  continue. 

Senator  Faircloth.  Did  you  approve  the  hiring  of  Ms.  Patsy 
Thomasson? 

Mr.  McLarty.  Mr.  Watkins  informed  me  he  had  hired  Ms. 
Thomasson,  and  in  that  sense,  yes,  I  approved  it. 

Senator  Faircloth.  Did  you  think  it  appropriate  to  hire  her  and 
someone  with  her  past  connections? 

Mr.  McLarty.  Senator,  I  think  in  fairness  to  Ms.  Thomasson, 
she  was  a  person  of  experience.  She  had  worked  for  Chairman  Wil- 
bur Mills  here  in  Washington.  She  had  been  appointed  to  the  Ar- 
kansas Highway  Commission,  as  I  remember  it,  by  then-Governor 
David  Pryor,  and  that's  a  very  important  position  in  our  State,  and 
in  most  States,  and  she  had  discharged  those  responsibilities  well. 
I  think  she  was  chairman  of  the  Highway  Commission,  if  I'm  not 
mistaken. 

As  I  noted,  to  provide  just  a  bit  of  context,  while  I  did  not  and 
do  not  know  Mr.  Lasater  well,  he  had  been  very  successful,  at  least 
as  I  understood  it,  in  a  number  of  business  ventures.  So  the  fact 
that  she  was  involved  in  his  companies,  I  don't  think  that  should 
be  a  preclusion  from  serving  in  Government  or  other  career  en- 
deavors. 

Senator  Faircloth.  Did  you  ever  discuss  her  hiring  with  the 
President  or  the  First  Lady? 

Mr.  McLarty.  No,  I  don't  recall  that  I  did.  Senator.  I  don't  be- 
lieve that  I  did. 

Senator  Faircloth.  Just  one  question  here.  After  Mr.  Foster's 
death,  did  you  ever  discuss  the  search  of  Mr.  Foster's  office  with 
any  of  the  following  people,  and  if  so,  what  was  the  nature  of  the 
conversation — President  Clinton? 

Mr.  McLarty.  No,  I  don't  believe  I  have  ever  discussed  the 
search  of  Mr.  Foster's  office  with  the  President. 

Senator  Faircloth.  Mrs.  Clinton? 

Mr.  McLarty.  No,  I  have  not. 

Senator  Faircloth.  Susan  Thomases? 

Mr.  McLarty.  No. 

Senator  Faircloth.  You've  never  discussed  it  with  her? 

Mr.  McLarty.  No,  I  have  not. 

Senator  Faircloth.  Maggie  Williams? 

Mr.  McLarty.  I  don't  recall  that  I  discussed  it  with  Maggie,  no. 

Senator  Faircloth.  Mr.  Nussbaum? 

Mr.  McLarty.  No,  I  don't  recall  I  discussed  it  with  Mr.  Nuss- 
baum. 

Senator  Faircloth.  Mr.  Kennedy? 

Mr.  McLarty.  I'm  sorry? 

Senator  Faircloth.  Mr.  Kennedy,  William  Kennedy? 

Mr.  McLarty.  No,  I  have  not  discussed  it  with  Mr.  Kennedy. 

Senator  Faircloth.  Patsy  Thomasson? 

Mr.  McLarty.  No,  I  do  not  think  I  have  discussed  it  with  Ms. 
Thomasson. 
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Senator  Faircloth.  Thank  you,  Mr.  McLarty.  I  see  my  time  has 
expired. 

The  Chairman.  Thank  you,  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  Was  that  question  after  the  search  did  he  dis- 
cuss it  with  any  of  these  people? 

Senator  Faircloth.  Did  you  discuss  the  search  of  Mr.  Foster's  of- 
fice with  any  of  the  following  people? 

Senator  Sarbanes.  You  mean  the  search  that  took  place? 

Senator  Faircloth.  The  search  that  took  place,  yes. 

Mr.  McLarty.  Senator,  when  you  say  "the  search,"  what  are  you 
referring  to  there? 

Senator  Faircloth.  What  went  on,  how  it  was  arranged,  who 
searched  it,  the  different  people  that  were  in  and  out,  beginning 
with  Maggie  Williams  and  moving  on  through  Mr.  Nussbaum  and 
the  different  people  that  searched  the  office,  how  it  was  handled. 

Mr.  McLarty.  I  saw  Mr.  Nussbaum  the  next  morning  after  Mr. 
Foster's  suicide,  and  we  had  a  brief  exchange  that  he  would  be  re- 
sponsible for  those  types  of  matters.  I  don't  recall  discussing  any- 
thing about  the  search  of  the  office,  however. 

Senator  Faircloth.  You  did  discuss  that  Patsy  Thomasson  had 
been  in  there  the  night  before  and  Maggie  Williams,  and  that  sort 
of  thing  was  never  discussed  with  you? 

Mr.  McLarty.  I  don't  recall  a  discussion  of  that,  no,  sir. 

Senator  Faircloth.  All  right.  Thank  you. 

Senator  Sarbanes.  I  yield  to  Senator  Dodd. 

The  Chairman.  Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Thank  you,  Mr.  Chairman.  If  I  could,  just  a  cou- 
ple of  points.  You've  sort  of  answered  this,  all  four  of  you,  one  way 
or  another  over  the  last  hour  or  so,  but  I  would  like  to  begin  with 
you,  Mr.  McLarty,  because  you  knew  Vince  Foster  virtually  from 
the  time  you  were  both  infants  almost;  is  that  correct? 

Mr.  McLarty.  That  is  correct.  We  grew  up  together. 

Senator  Dodd.  So  literally  from  the  time  you  were  in  kindergar- 
ten; is  that  correct? 

Mr.  McLarty.  That's  correct.  Vince  was  a  year  older. 

Senator  Dodd.  Along  with  the  President,  roughly  the  same  time? 

Mr.  McLarty.  Roughly  the  same  time.  The  President  moved  to 
Hot  Springs  when  he  was  7  and,  of  course,  Vince  and  I  attended 
junior  high  and  high  school  together. 

Senator  DODD.  Suffice  it  to  say  the  President,  Mr.  Foster,  and 
yourself  had  known  each  other  all  your  lives? 

Mr.  McLarty.  That's  a  correct  statement. 

Senator  DODD.  Mr.  Burton,  you're  from  Hope,  Arkansas  as  well, 
aren't  you? 

Mr.  Burton.  I  lived  in  Hope  for  about  8  years  as  an  adult. 

Senator  Dodd.  You  worked  while  you  were  in  law  school,  do  I 
understand  it  correctly,  at  least  part,  with  the  Rose  Law  Firm? 

Mr.  Burton.  I  think  for  three  semesters  while  I  was  in  law 
school  I  clerked  there  part-time. 

Senator  DODD.  You  were  hired  by  Mr.  Foster,  is  he  the  one  that 
asked  you  to  come  to  work  for  the  law  firm? 
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Mr.  Burton.  Yes,  I  arranged  my  employment  through  Mr.  Fos- 
ter. I  think  technically,  the  hiring  partner  was  a  different  recruit- 
ing partner  but  I  don't  remember  who  that  was. 

Senator  DODD.  Did  your  family  know  Mr.  Foster  growing  up 
around  Hope,  Arkansas? 

Mr.  Burton.  I  grew  up  in  Texarkana,  which  was  30  miles  from 
Hope.  I  did  not  meet  the  Foster  family  until  I  was  a  young  adult 
and  living  in  Hope.  I  met  Mr.  Foster's  family  there  and  knew  his 
family  well. 

Senator  Dodd.  But  you've  known  him  for  a  long  time? 

Mr.  Burton.  Yes,  sir. 

Senator  DoDD.  I  believe  that  is  to  background  because  I  believe 
that's  important  here.  We're  not  talking  about  someone  who  no  one 
knew  who  had  joined  this  White  House  team  in  January  1993.  I 
gather,  Mr.  Quinn,  you  had  not  known  Mr.  Foster  before;  is  that 
correct? 

Mr.  QuiNN.  I  met  him  for  the  first  time  during  the  transition. 

Senator  DODD.  Mr.  Gergen? 

Mr.  Gergen.  I  did  not  know  him  before. 

Senator  DODD.  But  for  the  First  Family  and  for  several  people 
at  the  White  House,  this  is  a  longstanding  more  of  a  personal  rela- 
tionship than  a  professional  one  in  many  ways;  is  that  not  correct? 

Mr.  McLarty.  That's  fair  from  my  standpoint,  Senator  Dodd. 

Senator  DODD.  During  the  last  hour  or  so  you've  been  asked  this 
and  others  have  been,  but  I  think  it  helps  us  a  bit  because  as  we 
look  at  these  time  sequences  and  conversations  and  so  forth,  I  for 
one  feel  it's  very  important  for  this  Committee  and  for  the  public 
generally  to  appreciate — try  and  understand  the  mood.  When  you 
have  a  death,  but  a  death  that's  caused  by  someone  taking  their 
own  life,  there  are  dimensions  to  that  kind  of  an  event  which  tran- 
scends even  a  violent  death,  an  unexpected  death  by  someone. 

I  think  most  people  can  relate  to  that,  even  if  it  has  not  occurred 
to  them  in  a  direct  way  with  a  family  member  or  someone  close  to 
them.  I  think  there's  an  appreciation  of  that  on  the  part  of  most 
people  and  as  we  look  at  these  decisions  and  go  back  today  more 
than  2  years  ago  now  and  try  and  recall  moment  by  moment,  con- 
versation by  conversation,  it's  difficult.  It  would  be  difficult  under 
any  circumstances.  But  I  would  like  the  four  of  you,  because  you 
were  all  there,  you  were  all  involved  in  the  White  House  during 
those  hours,  to  take  a  minute  or  so,  and  I'll  begin  with  you,  Mr. 
McLarty,  to  give  us  a  sense  of  this.  What  was  it  like  that  night  vir- 
tually, I  guess,  as  the  President  is  doing  a  TV  interview  and  over 
the  next  several  days?  What  was  the  mood  of  this  White  House? 

Mr.  McLarty.  Well,  Senator,  first,  I  think  we  were  all  shocked 
when  we  heard  this  news,  as  you  would  expect,  a  tremendous  sense 
of  loss,  sadness,  and  grief  not  only  about  the  loss  of  Vince,  but  for 
the  family.  Not  just  for  Lisa,  as  difficult  as  that  was,  but  for  his 
children  and  mother,  whom  I  knew  quite  well,  and  a  personal  loss 
of  a  good  friend  and  someone  who  I  had  not  worked  with  until  we 
came  to  Washington  but  whose  counsel  had  meant  a  great  deal  to 
me  and,  more  importantly,  to  the  President  and  to  the  country. 

Those  were  the  kinds  of  thoughts  that  I  think  occurred  to  me  and 
to  everyone  else  in  the  White  House.  Again,  there  would  be  some 
difference  given  the  longstanding  friendship  that  I  had  with  Vince 


1022 

and  there  were  certainly  reflections  on  my  part  about  times  grow- 
ing up  in  Hope  and  junior  high  and  high  school  when  we  were  on 
the  Hope  High  School  Student  Council  together,  those  kinds  of 
recollections. 

Senator  Dodd.  So  that  night  of  July  20  as  you  went  to  the  Foster 
home,  the  President  was  there,  an  emotionally  charged  evening  to 
put  it  mildly;  is  that  correct? 

Mr.  McLarty.  It  was.  Senator  Pryor  and  Barbara  were  there, 
and  they  were  understandably  emotional.  They  were  good  friends 
not  only  of  Vince  Foster  and  his  wife,  but  also  of  his  two  sisters 
who  were  there.  Sheila  Anthony,  who  is  married  to  Beryl  Anthony, 
and  Sharon  Bowman.  So  it  was  emotionally  charged  and  a  time  of 
shock  and  sadness  and  grief  and  we  were  trying  to  provide  condo- 
lences to  the  best  of  our  human  ability. 

Senator  DODD.  The  next  day,  I  gather  the  President,  maybe  at 
your  suggestion,  Mr.  Gergen,  I'm  not  sure,  but  I  believe  it  was  at 
your  suggestion,  addressed  the  White  House  staff  because  you  felt 
it  was  important,  given  the  mood  at  the  White  House  that  the 
President  ought  to  bring  them  together  at  a  moment  like  this.  Can 
you  describe  that  a  bit  for  us,  the  following  morning? 

Mr.  Gergen.  Senator,  I  think  it's  important  to  see  it  in  context. 
Two  things;  as  you  know,  I  was  fairly  new  to  the  White  House,  but 
what  I  found  there  was  a  young  staff  that  was  struggling  to  find 
its  sea  legs.  But  more  importantly,  it  had  been  a  rough  first  6 
months,  and  I  think  particularly  for  those  coming  in  new  to  Wash- 
ington, the  death  of  Vince  Foster  was  almost  like  the  bottom  drop- 
ping out.  The  preoccupation  I  found  during  that  time  was  with 
grief  rather  than  with  the  kind  of  process  questions  that  have 
been — that  we  focused  on  here  today. 

There  was  just  an  awful  lot  of  feeling  about  what  kind  of  city 
this  is  and  what  would  prompt  someone  who  was  so — who  had  such 
a  promising  life  and  had  so  many  good  friends,  what  would  prompt 
him  to  take  his  life.  And  so  there  was  a — I  think  that  the  pre- 
occupation, first  of  all,  was  with  the  grieving,  and  second,  with  the 
question  of  why  someone  would  do  this. 

It  was  very  important,  I  thought,  for  the  President  to  speak  to 
the  staff,  to  buck  them  up  in  effect,  to  give  them  a  sense  of  going 
forward  at  a  time  of  crisis.  It  was  also  my  feeling  that  by  him 
speaking  to  the  staff,  it  might  be  a  way  for  him  to  deal  with  his 
own  grief,  because  it  was  clear  that  he  was  very  hard  struck  by 
this  event.  I  think  Mr.  McLarty  can  attest  to  that  from  the  time 
we  spent  with  the  President  that  evening  of  the  20th.  So  I  found 
far  more  than  almost  any  event — and,  as  you  may  know,  I've  been 
in  the  White  House  for  other  crises — this  had  such  a  personal  na- 
ture to  it.  It  was  not  a  public  policy  kind  of  crisis.  It  was  far  more 
in  the  nature  of  the  personal  grieving.  People  were  literally  crying 
in  hallways.  There  was  a  lot  of  embracing  and  there  was  a  lot  of 
hugging  of  people,  and  I  think  one  could  feel,  particularly  among 
those  who  had  come  from  Arkansas,  had  come  fresh  to  Washington, 
that  this  was  just  a  devastating  blow  after  a  rough  time  and  so  it 
was  really  important  to  address  this.  I  think  the  President  did  rally 
people,  Mr.  McLarty  and  Mr.  Nussbaum  as  well,  in  the  gathering 
in  the  Old  Executive  Office  Building  in  room  450. 
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As  you  know,  the  President  also  addressed  the  press  that  day  to 
express  himself  on  the  same  subject,  but  it  was  a  very,  very  tough 
time,  and  I  think  the  preoccupation  was  with  the  grief. 

Senator  Dodd.  Thank  you. 

Mr.  Burton,  do  you  have  anything  you  would  like  to  add  to  that 
description? 

Mr.  Burton.  I  would  certainly  agree  with  everything  both  gen- 
tlemen said.  The  Foster  family — I  was  close  to  him  when  I  was  in 
Hope.  A  little  anecdote  you  don't  probably  have  time  for,  but  my 
brother  was  in  a  tragic  car  accident  at  the  time  I  was  in  Hope,  and 
he  happened  to  be  between  jobs — he  was  working  for  Union  Pacific 
Railroad  but  hadn't  gone  on  their  medical  insurance  yet  and  was 
in  a  coma  for  close  to  2  weeks.  Mr.  Foster's  father  set  up  a  fund 
for  him.  It  meant  a  whole  lot  to  me  at  the  time. 

Mr.  Foster  was  somebody  that  everybody  in  Arkansas  had  a  tre- 
mendous amount  of  regard  for.  Any  suicide  comes  as  a  shock  to 
people.  There's  not  such  a  thing  as  a  suicide  that  doesn't  shock  peo- 
ple. Mr.  Foster's  suicide  you  could  not  have  named  a  person  who 
would  be  more  shocking.  My  job  in  the  White  House  the  night  Mr. 
Foster  killed  himself  was  to  notify  his  oldest  friends  on  earth,  Mr. 
McLarty — I  was  with  Mr.  McLarty  when  he  notified  the  Presi- 
dent— and  then  go  back  to  the  office  and  try  and  gather  informa- 
tion from  the  Park  Police  that  we  needed  for  that,  but  at  the  same 
time  to  call  back  to  Hope,  Arkansas  and  to  call  back  to  Little  Rock. 

I  remember — while  I  may  not  remember  every  detail  of  every 
conversation  with  the  Park  Police,  I  could  sit  here  and  almost  ver- 
batim describe  for  you  my  conversations  with  Mr.  George  Frazier, 
a  senior  family — a  senior  father  figure,  if  you  will,  in  Hope,  Arkan- 
sas, had  the  insurance  company,  and  talking  to  him  about  setting 
up  the  procedures  whereby  he  and  his  wife  would  get  Mr.  Fos- 
ter's— the  family  preacher  and  go  out  to  Mr.  Foster's  elderly  moth- 
er's home  and  notify  her. 

It  had  been  approximately  a  year  since  Mr.  Foster's  own  father 
had  passed  away,  and  to  tell  her  that  her  son,  who  was  the  pride 
of  the  State,  had  just  killed  himself,  those  were  the  kind  of  things 
I  had  to  deal  with  that  night.  I  can  recall  a  whole  lot  of  that  per- 
sonal stuff  in  immense  detail,  and,  you  know,  I  thought  that  was 
the  most  important  thing  I  was  doing  that  night,  to  make  sure  that 
friends  and  family  of  Mr.  Foster  would  not  hear  about  this  on  the 
radio,  would  not  hear  about  it  on  the  TV  report  that  morning,  and 
that  was  the  mood  of  a  whole  lot  of  people  in  the  White  House.  It 
was  shock,  but  trying  to  go  on  and  get  our  job  done. 

Senator  DODD.  Mr.  Quinn,  I  want  to  give  you  a  chance  to  re- 
spond to  this  as  well. 

Mr.  QuiNN.  Senator,  let  me  just  add  that  even  among  those  of 
us  who  didn't  know  Mr.  Foster  from  childhood,  he  was  a  very  well- 
regarded,  well-loved  member  of  the  White  House  staff,  and  shock 
and  grief  were,  as  you've  heard,  widespread  and  deep.  Second,  as 
you  suggest,  there's  something,  frankly,  about  a  suicide  that  adds 
an  extra  dimension  to  that  shock  and  grief.  And  in  the  case  of 
Vince  Foster,  as  Bill  has  suggested,  people  were  simply  baffled  at 
why  this  might  have  happened,  and  there's  just  no  doubt  but  that 
the  grieving  was  widespread  and  was  very,  very  deep. 
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Senator  DODD.  Thank  you.  Mr.  Chairman,  I  reahze  the  red  Hght 
is  on.  I've  asked  every  witness  who  was  at  the  White  House  four 
questions,  a  yes  or  no  response.  Would  my  colleagues  mind  if  I 
complete  that? 

The  Chairman.  Yes,  please  do  that  and  then  we'll  take  a  short 
break  for  some  of  the  witnesses.  When  Senator  Dodd  concludes, 
there  will  be  a  5-minute  recess — and  I  ask  you  to  hold  it  to  5  min- 
utes so  we  can  keep  it  going. 

Senator  DODD.  Let  me  say  I've  asked  every  person  who  was  at 
the  White  House  these  same  four  questions  and  I  want  to  ask  all 
four  of  you  the  same  questions  and  I  do  so  for  the  reason  I  ask  the 
previous  question  of  all  of  you.  There  have  been  obvious  implica- 
tions here  that  during  this  time,  on  the  evening  of  July  20  after 
Mr.  Foster's  suicide  and  thereafter,  that  there  was  a  corrupt  and 
malicious  intent  going  on  here,  so  the  questions  I  want  to  ask  are 
very  pointed.  I'll  ask  all  four  of  you  the  same  ones. 

I'll  begin  with  you,  Mr.  McLarty.  On  or  after  July  20,  1993,  the 
date  of  Vince  Foster's  suicide,  did  anyone  ask  you  or  instruct  you 
to  destroy  any  documents  from  Vince  Foster's  office? 

Mr.  McLarty.  No,  Senator,  they  did  not. 

Senator  DODD.  Mr.  Quinn? 

Mr.  QuiNN.  No,  sir. 

Senator  DODD.  Mr.  Gergen? 

Mr.  Gergen.  No,  sir. 

Senator  DoDD.  Mr.  Burton? 

Mr.  Burton.  No,  sir. 

Senator  DODD.  On  or  after  July  20,  1993,  did  you,  Mr.  McLarty, 
destroy  any  documents  from  Vince  Foster's  office? 

Mr.  McLarty.  No,  sir. 

Senator  DoDD.  Mr.  Quinn? 

Mr.  QuiNN.  No,  sir. 

Senator  DoDD.  Mr.  Gergen? 

Mr.  Gergen.  No,  sir. 

Senator  DODD.  Mr.  Burton? 

Mr.  Burton.  No,  sir. 

Senator  DoDD.  On  or  after  July  20,  1993,  did  anyone  ask  you  or 
instruct  you  to  conceal  from  any  law  enforcement  officials  any  doc- 
uments from  Vince  Foster's  office,  Mr.  McLarty? 

Mr.  McLarty.  No,  sir. 

Senator  DODD.  Mr.  Quinn? 

Mr.  QuiNN.  No,  sir. 

Senator  DoDD.  Mr.  Gergen? 

Mr.  Gergen.  No,  sir. 

Senator  Dodd.  Mr.  Burton? 

Mr.  Burton.  No,  sir. 

Senator  Dodd.  And  last,  did  anyone  at  any  time  ask  you  or  in- 
struct you  to  take  any  action  to  impede,  obstruct,  or  otherwise 
interfere  with  law  enforcement's  investigation  into  Vince  Foster's 
suicide,  Mr.  McLarty? 

Mr.  McLarty.  No,  Senator. 

Senator  Dodd.  Mr.  Quinn? 

Mr.  QuiNN.  No,  sir. 

Senator  Dodd.  Mr.  Gergen? 

Mr.  Gergen.  No,  sir. 
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Senator  DODD.  Mr.  Burton? 

Mr.  Burton.  No,  sir. 

Senator  DODD.  I  thank  all  four  of  you. 

Thank  you,  Mr.  Chairman.  I  appreciate  it. 

The  Chairman.  We  will  take  a  5-minute  recess. 

[Recess.] 

The  Chairman,  I  see  we're  waiting  for  Mr.  McLarty.  However, 
we  have  three  other  witnesses,  and  I  want  to  keep  this  going.  Oth- 
erwise you'll  be  here  until  the  late  evening,  and  we'll  be  here  with 
you.  So  there's  a  little  self-interest  in  keeping  this  moving. 

Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman.  I  can  proceed.  Let 
me  start  by  commenting  that  I  appreciate  what  the  Senator  from 
Kentucky  was  trying  to  establish,  and  I  agree  that  it's  difficult  for 
people  who  were  not  directly  involved  to  understand  what  kind  of 
mood  this  sort  of  event  creates.  I  have  not  had  to  live  through  a 
suicide,  but  I  have,  in  my  various  experiences,  had  the  responsibil- 
ity of  dealing  with  death,  and  notifying  people  in  a  religious  cir- 
cumstance of  these  kinds  of  situations,  and  I'm  aware  of  the  fact 
that  it  causes  people  to  behave  in  ways  that  they  look  back  on  and 
are  concerned  about.  Sometimes  we  can't  remember  all  of  that  is 
a  very  normal  and  natural  response. 

At  the  same  time  I  hope  I'm  not  being  insensitive  when  I  say 
that  my  observation  is  that  this  wears  off,  that  with  the  passage 
of  time  life  begins  to  reassert  itself,  and  people  return  to  the  famil- 
iar. Sometimes  that  is  a  form  of  therapy  if  they  go  back  to  doing 
things  that  they  were  doing  before  it  happened,  almost  as  if  that 
could  make  everything  right  again.  So  rather  than  focus  on  the 
night  of  the  20th  or  even  the  21st,  I  would  like  to  go  beyond. 

Mr.  Burton,  you  were  talking  about  the  22nd  when  you  saw  the 
bottom  of  the  briefcase,  and  your  testimony  of  what  you  saw  coin- 
cides with  that  which  we've  heard  before  of  other  witnesses  who 
could  see  into  the  briefcase.  Ms.  Gorham  was  able  to  see  in  the 
briefcase  and  see  something  yellow  at  the  bottom;  you  talked  about 
a  Post-it  note,  which  is  yellow. 

Yet  this  is  some  time  before  we  have  any  explicit  description  that 
anything  was  found  in  the  bottom  of  the  briefcase.  This  is  troubling 
to  me  that  there  is  a  time  when  you  can  see  there — you  are  now 
trying  to  pick  up  the  threads  of  your  life  and  your  job  and  perform 
properly  in  a  way  to  get  over  the  grief,  and  yet  there's  a  gap  for 
me  between  the  time  you  and  others  saw  into  the  briefcase  and  the 
time  when  Mr.  Neuwirth  stood  up  and  said,  putting  the  briefcase 
away  for  storage,  this  stuff  fell  out.  And  this  is  the  first  time  we 
had  any  indication  that  it  was  there. 

Would  you  like  to  comment  on  that  concern?  Help  me  out  with 
that  as  to  what  you  think  the  difference  is  between  what  you  saw 
on  the  22nd  and  what  Mr.  Neuwirth  testified  came  out  of  the  brief- 
case several  days  later. 

Mr.  Burton.  Without  commenting  on  any  of  your  comments 
about  the  grief  period,  just  on  those  two  facts,  I  will  tell  you  the 
briefcase  was  emptied  by  Mr.  Nussbaum,  as  far  as  I  was  concerned; 
and  by  that  I  mean  he  took  the  documents  out  of  the  briefcase  and 
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there  was  litter,  if  you  will,  at  the  bottom  of  the  briefcase.  That 
was  my  explanation;  that  was  what  I  saw.  There  was  nothing  in 
me  that  made  me  think  at  the  time  perhaps  we  should  see  if  there 
is  a  note  tucked  away  in  that  litter.  There  was — it  was  pretty  clear 
to  me  that  Mr.  Nussbaum  had  emptied  the  briefcase. 

When  I  found  out  on  the  Monday  subsequent  that  a  writing  had 
been  in  the  briefcase,  while  I  was  surprised  that  a  writing  had 
been  found  and  the  circumstances  basically  being  kind  of  happen- 
stance as  he  was  packing  away  the  briefcase  to  go  home,  some 
pieces  of  paper  fluttered  out,  there  was  nothing  in  that  circum- 
stance that  was  inconsistent  with  my  memory.  It  didn't  make  me 
scratch  my  head  and  think,  hmm,  well  that  sure  is  different  than 
when  I  was  there  because  I  saw  the  bottom  of  the  briefcase 
and 

Senator  Bennett.  I'm  not  suggesting  that  it  was.  I  am  perplexed, 
and  we'll  talk  to  Mr.  Nussbaum  when  he  gets  here  about  how  he 
could  empty  the  briefcase  and  not  notice  what  was  there.  I  find 
that  very  perplexing.  Let  me  move  on. 

Mr.  Gergen,  you  had  some  conversations  with  Phil  Heymann 
that  I  would  like  to  go  into  and  discuss.  Once  again,  picking  up 
from  what  I  said  previously,  in  a  previous  hearing,  let  me  set  the 
stage  for  you  as  to  where  I  am.  I  don't  want  to  be  devious  here. 

The  witnesses  we  had  from  the  White  House  Counsel's  Office, 
Mr.  Neuwirth  and  others,  have  all  said  everj^hing  was  according 
to  Hoyle.  We  were  cooperating;  we  were  doing  ever3^hing  right;  the 
appropriate  people  were  doing  the  appropriate  things;  and  the  wit- 
nesses we  have  had  from  every  other  agency  dealing  with  this  have 
said  unanimously  that's  not  the  case.  Mr.  Collier  complained — did 
Mr.  Collier  speak  to  you,  Mr.  Gergen? 

Mr.  Gergen.  Senator  Bennett,  he  did  speak  to  me. 

Senator  Bennett.  Mr.  Collier  complained  on  behalf  of  the  Park 
Police.  Mr.  Heymann  complained  on  behalf  of  the  Justice  Depart- 
ment, and  Ms.  Gorham  and  Ms.  Tripp  complained  on  behalf  of  the 
White  House  support  staff.  Ms.  Gorham  used  the  specific  word — 
I  questioned  her  about  it  directly — the  appearance  was  "paranoid" 
that  something  was  going  on  here,  that  people  were  trying  to  find 
out  what  people  outside  of  the  inner  circle  might  have  seen.  Ms. 
Gorham  testified  that  Mr.  Nussbaum  questioned  her  in  an  interro- 
gation that  was  very  intense,  repeatedly  trying  to  find  out  what  did 
you  see,  what  did  you  see. 

Now,  Mr.  Gergen,  you  have  the  advantage  of  not  having  been 
that  close  to  the  situation.  I'm  sure  you  were  shocked  by  the  death; 
I'll  stipulate  that  you're  a  compassionate  man  and  all  of  the  rest 
of  that,  but  you,  at  least,  didn't  have  the  lifetime  involvements  as 
some  of  these  others.  Can  you  tell  us  about  your  conversation  with 
Mr.  Hejnnann  with  this  perception  on  the  part  of  all  of  these  people 
outside  of  the  Counsel's  Office  that  the  behavior  was  paranoid  or, 
at  best,  secretive  and  challenging? 

Mr.  Gergen.  Well,  to  summarize.  Senator,  I  was  called  by  Mr. 
Collier  from  the  Interior  Department;  he's  Chief  of  Staff  to  Sec- 
retary Babbitt,  and  as  I  recall,  I  was  called  by  Mr.  Heymann.  And 
he,  of  course,  has  testified  that  he  called  me  on,  I  think  it  was  the 
day  of  the  29th.  I  have  not  been  able  in  my  mind  to  be  precise 
about  when  Mr.  Collier  called  me  and  then  came  to  see  me.  I  be- 
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lieve  it  was  either  on  the  28th  or  29th.  Both  of  those  conversations, 
of  course,  occurred  after  the  note  was  found  and  turned  over  to  the 
Park  PoHce.  As  best  I  can  tell,  it  stimulated  those  two  calls  by  both 
Mr.  Heymann  and  by  Mr.  Collier. 

In  both  cases,  as  I  recall — and  my  memory  is  not  precise  or  per- 
fect on  this — ^both  of  them  expressed  displeasure  about  the  way  the 
investigation  was  being  handled  by  the  White  House.  Mr.  Collier 
was  very  pointed  on  that  issue.  In  both  instances 

Senator  Bennett.  May  I  interrupt?  Mr.  Collier  is  a  political  ap- 
pointee, is  he  not? 

Mr.  Gergen.  Yes,  sir,  he  is. 

Senator  Bennett.  So  he  was  appointed  by  the  Clinton  Adminis- 
tration? 

Mr,  Gergen.  That's  my  understanding,  sir. 

Senator  Bennett.  This  is  not  a  career  appointee,  this  is  a  politi- 
cal appointee  of  the  Clinton  Administration  who  is  complaining  to 
you? 

Mr.  Gergen.  That's  correct.  Of  course  Mr.  Heymann  is  also  an 
appointee  of  the  President,  confirmed  by  the  Senate. 

In  both  instances  they  raised  serious  concerns  on  their  part,  on 
behalf  of  their  institutions,  about  the — I  guess  one  could  say  that 
they  thought  that  the  White  House  was  dragging  its  feet  in  the  co- 
operation and  that  they  were  not  pleased  with  the  response.  In 
both  instances  I  did  go  to  Mr.  McLarty,  and  I  must  tell  you  that 
after  talking  to  Mr.  McLarty  I  then  got  a  call  back  from  Mr.  Collier 
saying  that  things  were  moving  along  much  more  promptly  and 
they  were  pleased  about  that.  I  assume  from  that,  and  I  believe  to 
be  true,  that  Mr.  McLarty  had  acted,  had  stepped  into  the  situa- 
tion, in  the  week  of  the  28th,  29th. 

Now,  I  don't  have  a  precise  memory  of  my  conversation  with  Mr. 
Heymann.  He  refreshed  my  recollection  through  his  testimony  a 
few  days  ago,  but  as  I  recall,  he  and  I  had  more  than  one  conversa- 
tion. But  I  think  they  started  that  second  week,  the  week  after  the 
death — after  the  note  was  found.  He  came  to  me  to  express  a  great 
deal  of  concern,  and  I  think  we  had  a  conference  call  in  which  he 
told  us  that  the  FBI  was  going  to  be  conducting  an  investigation 
to  clear  the  record  about  how  the  note  was  handled.  And  that  in- 
vestigation, of  course,  did  occur.  But  again,  I  did  talk  to  Mr. 
McLarty.  My  impression  from  Mr.  Heymann  in  a  subsequent  con- 
versation was  that  he  felt  after  Mr.  McLarty  stepped  into  it,  that 
things  had  gotten  a  lot  better. 

Senator  Bennett.  Thank  you. 

Mr.  McLarty,  do  you  track  with  that  description  that  you  re- 
ceived the  call  from  Mr.  Gergen  and  then  got  into  it? 

Mr.  McLarty.  I  generally  track  with  it.  Senator.  What  I  recall 
clearly  is  Mr.  Gergen  noting  to  me — and  I  believe  about  the  time 
frame  he  is  suggesting  Mr.  Collier's  concern.  If  my  memory  serves 
me  correctly,  and  I  think  it  does,  I  did  visit  with  Mr.  Nussbaum 
when  that  concern  had  been  brought  to  my  attention.  That  was 
really  the  first  time  that  I  remember  being  told  that  things  were 
not  moving  in  an  orderly  and  satisfactory  manner. 

Senator  Bennett.  All  right.  This  is  the  first  time  you  remember 
being  told.  Who  told  you  prior  to  that  time  how  things  were  mov- 
ing? Was  it  exclusively  Mr.  Nussbaum? 
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Mr.  McLarty.  It  would  have  been  primarily  Mr.  Nussbaum.  Mr. 
Burton  might  have  made  some  comments,  but  Mr.  Nussbaum  gave 
me  the  impression  things  were  moving  in  an  orderly  and  satisfac- 
tory way.  There  were  a  lot  of  issues  that  he  was  dealing  with. 

Senator  Bennett.  I  understand  that.  So  all  of  the  information 
you  were  getting  as  the  Chief  of  Staff  in  the  White  House  was  com- 
ing from  Mr.  Nussbaum,  who  was,  in  fact,  in  charge  of  ever3rthing 
that  was  going  on  until  you  got  the  call  from  Mr.  Gergen  saying 
there  are  some  other  people  who  are  not  happy  with  the  way  things 
are  going.  Is  that  a  correct  characterization  of  the  time  frame? 

Mr.  McLarty.  Well,  Mr.  Nussbaum  would  have  been  the  prin- 
cipal person  that  I  would  have  been  receiving  information  from  be- 
cause most  of  these  matters  were  under  the  purview  of  the  White 
House  Counsel's  Office.  Senator  Bennett,  there  were  a  lot  of  other 
affairs  occurring  in  the  White  House,  and  despite  the  grief,  as  I 
said,  you  made  a  conscious  effort  to  try  to  detach  yourself  as  much 
as  you  could  to  keep  the  other  business  and  affairs  of  state  moving 
forward,  as  I've  already  noted.  And  not  to  micromanage  this  situa- 
tion, but  I  believe  it  was  when  Mr.  Gergen  told  me  that  Mr.  Collier 
expressed  some  concern  was  the  first  time  that  that  type  of  serious 
disagreement  or  concern  had  been  expressed. 

Senator  Bennett.  I  can  understand  that.  I'm  siire  that  you  were, 
in  fact,  doing  the  best  you  could  to  restore  some  kind  of  normalcy. 
I  can  accept  the  idea  that  you  would  not  automatically  go  and  sec- 
ond guess  Mr.  Nussbaum.  But  now  here  comes  a  focus  of  com- 
plaints from  someone  who  is  not  identified  with  Arkansas  that,  in 
fact,  Mr.  Nussbaum  and  the  people  on  the  White  House  Counsel's 
Office  were  not  behaving  as  they  should  have  done. 

Mr.  Gergen,  you've  made  notes,  a  copy  of  which  you've  supplied 
the  Committee,  from  your  conversation  with  Mr.  Hejonann.  If  I  can 
quote  them,  "There's  a  sense  coming  up  from  most  people — too 
much  control" — ^yeah,  put  it  on  the  screen.  I'm  reading  the  final 
sentence.  "Sense  coming  up  from  most  people — too  much  control 
from  beginning  to  end  was  exercised  by  people  in  White  House  in- 
volved directly  with  Vince."  And  that's  the  picture  that  I  get,  that 
the  control,  ultimately,  of  this  whole  thing  prior  to  your  phone  call 
is  in  the  hands  of  Mr.  Nussbaum,  and  the  White  House  Chief  of 
Staff  is  unaware  of  any  problem  until  you  raise  it  with  him. 

Mr.  Gergen.  Senator,  I  have  had  a  hard  time  knowing  exactly 
when  this  note  was  written.  I  believe  this  was  a  separate  conversa- 
tion. I'm  trying  to  reconstruct  this.  Mr.  Heymann  and  I  had  more 
than  one  phone  call.  We  had  been  colleagues  in  the  past;  we  have 
been  friends;  I  have  a  great  deal  of  respect  for  him.  I  believe  this 
phone  call  was  something  that  I  undertook  with  Mr.  Grearan,  who 
was  a  previous  witness  here  to  this  Committee,  after  talking  to  Mr. 
McLarty  about  the  way  the  release  of  the  note  would  be  handled. 

Obviously,  once  the  note  was  turned  over,  the  White  House  dis- 
closed to  the  press  that  there  was  a  note.  Of  course,  there  was  an 
intense  pressure  from  the  press  to  know  what  was  in  the  note,  how 
to  characterize  it,  what  were  its  contents.  The  question  arose  on 
the  White  House  side  of  how  we  should  respond  to  this  pressure. 
After  talking  to  Mr.  McLarty — and  we  talked  about  the  best  way 
to  do  it  and  agreed  that  the  best  way  to  do  it  and  to  find  a  process 
for  the  note  was  to  talk  to  Mr.  He3anann  and  to  have  a  process 
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with  which  he  would  agree  so  that  the  White  House  wouldn't  uni- 
laterally release  the  note.  Or  could  we  find  out  how  the  Park  Police 
intended  to  proceed.  I  believe  that  these  are  notes  from  a  conversa- 
tion that  Mr.  Gearan  and  I  then  had  with  Mr.  Hejonann  on  that 
subject.  It  was  a  separate  conversation,  I  believe,  Senator  fi"om  the 
one  that  I  described  before  and  Mr.  Heymann  described  in  his  tes- 
timony regarding  the  29th. 

Senator  Bennett.  I  see.  Well,  my  time  is  up.  I  thank  you  for  that 
clarification.  Just  to  summarize,  Mr.  Chairman,  I  find  it  interesting 
that  during  this  period  the  people  directly  involved  were  either  all 
under  the  direct  control  of  Mr.  Nussbaum  or  connected  through 
Maggie  Williams  to  the  First  Lady.  The  Chief  of  Staff  of  the  White 
House  is  unaware  that  there  are  any  problems  from  either  of  those 
sources  until  Mr.  Grergen  calls  him.  Thank  you. 

Senator  Sarbanes.  Mr.  Chairman,  I  yield  to  Senator  Kerry. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Thank  you  very  much.  Senator  Sarbanes.  Good 
afternoon,  gentlemen.  Mr.  Burton,  I  would  like  to  go  back  to  the 
earlier  testimony  you  had  with  respect  to  the  briefcase,  if  I  can,  for 
a  moment.  I  take  it  from  the  dot  that  we  saw  on  the  screen  earlier 
you  were  standing  slightly  behind  and  to  the  right  of  the  briefcase; 
is  that  correct? 

Mr.  Burton.  Yes,  sir. 

Senator  Kerry.  The  briefcase  was  between  you  and  Mr.  Nuss- 
baum to  your  left  seated  at  a  chair? 

Mr.  Burton.  Yes,  sir. 

Senator  Kerry.  Now,  earlier  testimony  here  indicated  that  the 
briefcase  was  a  kind  of  briefcase  you  have  to  actually  kind  of  phys- 
ically bend  apart  to  open,  to  reach  in  and  pull  things  out.  Is  that 
your  memory  or  not? 

Mr.  Burton.  Yes,  sir. 

Senator  Kerry.  Do  you  recall  Mr.  Nussbaum — ^well,  tell  me,  how 
did  Mr.  Nussbaum  take  the  documents  out? 

Mr.  Burton.  My  recollection  is  that  Mr.  Nussbaum  bent  down  to 
the  briefcase  and  would  open  the  briefcase  and  take  out  a  handful 
of  documents  and  set  them  on  the  desk.  Mr.  Foster  had  a  very  full 
briefcase.  It  took  more  than  one  trip  to  do  that.  I  don't  recollect 
whether  he  did  one  set  and  went  through  it  and  then  went  back 
and  did  another  set  and  went  through  it,  but  I  do  remember  that 
after  he  took  the  last  set  out,  that  the  briefcase — that  was  the  last 
file  in  the  briefcase. 

Senator  Kerry.  Did  the  briefcase  then  close  by  itself  after  all  the 
files  were  out? 

Mr.  Burton.  As  I  sit  here  today,  I  can't  say  I  remember  that  it 
closed  by  itself  or  exactly  what  he  did  with  it.  My  recollection  is 
as  he  was  holding  the  briefcase  open,  he  took  the  files  out.  I'm 
watching  him  do  that;  it's  occurring  right  in  front  of  me.  I  can  see 
that  that's  the  last  file,  and  then  he  actually  set  the  briefcase 
aside,  so  to  free  up  that  space  in  front  of  the  drawer. 

Senator  Kerry.  So  he  moved  the  briefcase,  you  are  saying,  imme- 
diately after  he  took  the  files  out  of  it? 

Mr.  Burton.  That's  my  recollection. 
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Senator  Kerry.  Your  view  of  whatever  it  is  you  saw,  the  litter, 
as  you  described  it,  or  the  Post-its  and  paper  cUps  was  Hterally  as 
the  last — as  the  documents  are  being  taken  out  you  saw  the  bottom 
of  the  briefcase? 

Mr.  Burton.  If  I  saw  the  bottom  of  the  briefcase  for  as  long  as 
3  seconds,  it  would  surprise  me. 

Senator  Kerry.  And  your  focus,  I  take  it,  as  most  people's  focus 
in  the  room,  was — at  that  moment  were  on  the  files  themselves 
that  were  coming  and  being  placed  on  the  desk. 

Mr.  Burton.  Yes,  sir. 

Senator  Kerry.  But  your  view,  in  effect,  was  probably  better 
than  Mr.  Nussbaum's  because  you  were  standing  up  above  it,  and 
he  was  seated  below  and  to  the  left;  is  that  correct? 

Mr.  Burton.  I  was  standing  and  he  was  seated,  yes,  sir. 

Senator  Kerry.  At  any  rate,  obviously,  by  virtue  of  that  defini- 
tion, they  were  different  views,  from  opposing  angles  and  sides? 

Mr.  Burton.  Yes,  sir. 

Senator  Kerry.  Did  you  subsequently  look  at  the  briefcase  at 
any  other  time? 

Mr.  Burton.  I  think  the  briefcase  was  shown  to  me  in  front  of 
the  grand  jury. 

Senator  Kerry.  But  not  until  then? 

Mr.  Burton.  No,  sir. 

Senator  Kerry.  In  the  course  of  the  events  of  the  next  days,  you 
never  saw  the  briefcase  again? 

Mr.  Burton.  That's  correct. 

Senator  Kerry.  OK.  Let  me  turn  to  an  issue  that  I  think  per- 
plexes a  lot  of  people  and  is  at  the  center  of  lingering  questions  and 
efforts  to  try  to  characterize  what  may  or  may  not  have  happened, 
and  that  is  the  question  of  privileges. 

Mr.  Burton,  you  said  in  your  deposition  at  one  point  that  you  had 
to  have  a  meeting  because,  "We  have  to  discuss  how  to  protect  the 
various  privileges."  Is  that  accurate? 

Mr.  Burton.  I  don't  have  a  copy  of  my  deposition  with  me,  but 
I'm  sure  that's  accurate. 

Senator  Kerry.  Well,  just  for  the  record,  let  me  just  say  on  page 
80,  that  is  the  terminology  used:  "Protect  the  various  privileges." 
What  privileges  beyond  attorney-client  privilege  struck  you  as  ap- 
propriate to  be  thinking  about? 

Mr.  Burton.  That's  a  tough  question.  The  reason  why  is  that  2 
years  have  elapsed  since  then,  and  you  know,  privileges  come  up 
when  you  are  a  practicing  lawyer  a  lot.  So  I  don't  remember  to  this 
day  if  I  could  articulate  which  of  the  various  executive  privileges, 
whether  the  deliberative  process  privilege,  whether  what's  been 
called  the  Presidential  privilege,  attorney — what — attorney-client, 
if  there  was  possibly  any  work  product  doctrine;  that's  sometimes 
labeled  a  privilege.  I  cannot  tell  you  which  one.  That  wasn't  my  de- 
cision. That  wasn't  part  of  what  I  did. 

Senator  Kerry.  But  you  took  part  in  the  discussions  with  respect 
to  it;  you,  Mr.  Nussbaum,  Mr.  Quinn,  and  Mr.  McLarty  at  one 
point  sat  in  a  room  to  discuss  this.  Correct? 

Mr.  Burton.  I  do  not  remember  if  Mr.  McLarty  was  in  that 
meeting.  I  do  remember  Mr.  Quinn,  Mr.  Nussbaum,  and  others 
from  the  Counsel's  Office,  and  I  was  at  that  meeting. 
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Senator  Kerry.  Well,  Mr.  Quinn,  you  had  a  stronger  view,  in  ef- 
fect, than  Mr.  Nussbaum,  and  I  wonder  if  you  would  share  with  the 
Committee  your  perception  of  what  was  at  stake. 

Mr.  QuiNN.  Yes,  I  would  like  to  do  that.  Senator.  At  this  time 
there  was  simply  no  doubt  in  my  mind  but  that  there  was  at  least 
a  likelihood  that  privileged  materials  and  classified  documents 
might  have  been  in  Mr.  Foster's  office.  If  I  may,  I  would  like  to  go 
through  the  several  categories  of  documents  in  question  to  help  ex- 
plain why  I  was  concerned  about  them,  starting  with  what  I  think 
we  would  all  agree  is  the  most  compelling  case,  namely  documents 
that  are  classified  because  their  disclosure  might  compromise  our 
national  security. 

I  believed  then  and  I  continue  to  believe  that  with  respect  to 
these  documents,  Mr.  Nussbaum's  obligation  to  protect  them  was 
absolute.  I  would  like  to  read  to  you  for  a  moment  from  the  oath 
that  one  signs  when  one  is  granted  a  security  clearance,  as  Mr. 
Nussbaum  presumably  was.  The  copy  I  have  is  the  oath  I  signed 
when  I  was  granted  my  security  clearance. 

It  informs  me  that  the  unauthorized  disclosure  or  negligent  han- 
dling of  classified  information  by  me  could  cause  damage  or  irrep- 
arable injury  to  the  United  States.  I'm  asked  in  signing  this  to 
agree  that  I  will  never  divulge  classified  information  to  anyone  un- 
less I  have  officially  verified  that  the  recipient  has  been  properly 
authorized  by  the  U.S.  Government  to  receive  it  or  I  have  been 
given  prior  written  notice  of  authorization  from  the  U.S.  Govern- 
ment department  or  agency  responsible  for  the  classification  of  the 
information  that  such  disclosure  is  permitted. 

I  understand  that  if  I  am  uncertain  about  the  classification  sta- 
tus of  information,  I  am  required  to  confirm  from  an  authorized  of- 
ficial that  the  information  is  unclassified  before  I  may  disclose  it. 
I  fiirther  understand  that  I  am  obligated  to  comply  with  laws  and 
regulations  that  prohibit  the  unauthorized  disclosure  of  classified 
information,  and  this  document  goes  on  to  inform  the  signatories, 
among  other  things,  that  any  breach  of  this  agreement  may  con- 
stitute a  violation  of  the  criminal  laws  of  the  United  States. 

Now,  the  obligations  set  forth  in  this  oath,  in  my  view,  cannot 
be  negotiated  away  with  the  Park  Police  or  the  Department  of  Jus- 
tice or  anyone  else.  These  obligations  aren't  subject  to  compromise, 
I  don't  believe,  for  the  sake  of  appearances  or  simply  to  expedite 
an  investigation  or  to  amount  to  good  politics  or  good  public  rela- 
tions. As  I  say,  I  think  these  obligations  are  absolute,  they  are 
clear,  and  they  impose  an  affirmative  obligation  that  one  undertake 
steps  to  prevent  the  improper  disclosure  of  classified  information  to 
unauthorized  persons. 

At  the  same  time.  Senator,  I  think  that  Mr.  Nussbaum  had  an 
obligation  to  protect  client  confidences.  His  clients  in  this  regard, 
mind  you,  are  not  just  the  President  but  all  of  the  many  people 
within  the  Executive  Office  of  the  President  who  might  from  time 
to  time  have  sought  his  counsel.  This  obligation,  too,  is  a  very  seri- 
ous one  imposed,  as  you  know,  on  lawyers  by  the  ethical  rules  that 
are  to  govern  their  behavior. 

You  raised  the  question  of  the  executive  privilege.  And  I  know 
that  there's  been  much  debate  about  whether  or  not  it  applies  in 
circumstances  involving  a  search  by  a  member  of  the  Executive 
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Branch  of  the  files  of  another  member  of  the  Executive  Branch,  and 
that's  an  entirely  fair  question  to  raise.  There  might  well  be  a 
strong  argument  that  in  certain  circumstances  like  that,  there  is  no 
executive  privilege;  but  please  understand  that  at  the  time  this 
concern  was  raised  no  one  knew  what  further  disclosure  of  the  doc- 
uments might  be  contemplated  or  might  later  occur  whether  con- 
templated at  that  time  or  not.  So  as  far  as  I'm  concerned,  the  con- 
cern that  the  search  be  conducted  under  a  set  of  ground  rules  that 
would  preserve  any  applicable  executive  privilege  was  entirely 
valid. 

There's  a  last  category  of  information  I  would  like  to  discuss,  too, 
and  that's  the  category  of  what  I'll  call  sensitive  information,  which 
is  neither  privileged  nor  classified,  but  which  I  think  it  was  impor- 
tant that  Mr.  Nussbaum  and  his  staff  be  mindful  of.  Let  me  give 
you  an  example.  It's  entirely  possible  that  at  the  time  of  this  search 
Mr.  Foster  may  have  had,  sitting  on  his  desk  or  in  his  credenza, 
files  relating  to  the  background  checks  on  individuals  who  held  of- 
fice in  the  Executive  Branch  or  were  considered  for  positions  in  the 
Executive  Branch.  He  may  have  had  the  files  of  persons  known  to 
the  investigators.  He  may  have  had  the  files  of  the  superiors  of  the 
persons  doing  the  investigating. 

Now,  it  was  simply  not  unreasonable,  in  my  view,  to  have  under- 
taken to  learn  whether  such  documents  were  present,  and,  if  so,  to 
have  taken  steps  to  protect  them  from  disclosure,  particularly  if  on 
their  face  they  seemed  to  bear  no  relevance  to  the  search. 

And  I  must,  just  in  closing.  Senator,  say  that  I  understand  Mr. 
Heymann  has  taken  a  different  view  and  that  Mr.  Collier  may  have 
complained,  but  I've  been  a  member  of  the  bar  for  20  years  and 
practiced  law  in  this  town  for  almost  17,  and  in  that  time  I  can  tell 
you  I  have  simply  never  heard  of  a  lawyer  opening  up  an  office  or 
a  set  of  files  to  investigators  without  undertaking  any  effort  to  de- 
termine whether  there  might  be  among  those  files  sensitive  or  priv- 
ileged materials — and  in  this  case  classified  information — ^before 
any  such  file  search  is  undertaken.  As  I  say,  at  the  time  I  ex- 
pressed the  view  quite  strongly,  and  I  hold  to  it  today  that  it  would 
have  been  absolutely  improper  and  negligent  for  Mr.  Nussbaum  to 
have  done  so  without  first  conducting  the  kind  of  review  he  did. 

Senator  Kerry.  I  see  my — the  time  was  taken  up.  It's  an  impor- 
tant area,  and  I  actually  want  to  explore  it  further.  I  don't  have 
the  time  now,  but  I  would  like,  Mr.  Chairman,  just  to  ask  one 
quick  follow-up  to  that  if  I  can. 

Is  it  not  accurate  that  the  investigators  have  thus  far  said — and 
I  don't  question  this,  incidentally.  I  think  it's  accurate  that  they 
quote,  wanted  to  not  read  the  files  but  simply  to  determine  if  there 
was  something  that  might  be  an  extortion  note  or  to  see  if  there 
was  evidence  of  state  of  mind.  My  question  is  could  you  do  that 
conceivably  and  make  that  determination  legitimately  without,  in 
effect,  reading  the  substance  or  seeing  the  substance  sufficiently  to 
be  able  to  make  that  judgment? 

Mr.  QuiNN.  I  don't  know,  and  I  hesitate  to  speculate.  Senator, 
but  I  do  believe  that  taking  the  precautions  I  recommended  would 
not  in  any  way,  shape  or  form  have  prevented  the  investigators 
and  the  White  House  Counsel  from  finding  the  kind  of  evidence 
you  describe. 
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Senator  Kerry.  Well,  we'll  try  to  come  back.  I  take  it  as  of  the 
22nd,  at  that  point  in  time  you  had  no  knowledge  that  the  Depart- 
ment of  Justice  attorneys  were  involved;  is  that  correct? 

Mr.  QuiNN.  That's  correct.  It  was  my  impression  at  the  time  that 
we  were  talking  about  a  search  to  be  conducted  by  the  Park  Police, 
but  even  had  I  known  that  there  were  officials  from  the  Depart- 
ment of  Justice  who  might  have  conducted  the  search,  I  would  still 
have  been  concerned  to,  number  one,  make  sure  that  they  had  the 
appropriate  level  of  security  clearance,  which  I  don't  think  one 
should  assume,  and  second,  to  express  concern  about — at  a  mini- 
mum— the  attorney-client  privilege. 

Senator  Kerry.  Thank  you,  Mr.  Chairman.  Do  I  have  time  still? 

Mr.  Burton.  Mr.  Chairman,  can  I  clarify  the  record  on  one  an- 
swer? 

The  Chairman.  Certainly. 

Mr.  Burton.  Senator  Kerry,  I  had  not  turned  to  that  page  in  the 
deposition  you  had  referred  to  when  you  asked  me  the  question 
about  privilege.  I  thought  you  were  asking  about  the  privilege  con- 
cerning if  there  was  any  privilege  with  respect  to  the  writing  that 
had  been  found  a  week  later.  And  so  my  answer  would  probably 
be  different,  but 

Senator  Kerry.  Fair  enough.  That's  a  second  area  of  inquiry.  But 
I  accept  that  as  a  distinction. 

The  Chairman.  Mr.  Quinn,  let  me  tell  you  I've  heard  your  eru- 
dite explanation  about  concerns  with  regard  to  documents  that  may 
be  classified,  have  sensitive  national  security  information,  and,  of 
course,  may  be  privileged.  Does  it  disturb  you  that  a  person  who 
has  no  security  clearance  goes  into  the  office,  looks  through  files, 
looks  through  the  drawers,  looks  through  a  briefcase?  Would  that 
disturb  you? 

Mr.  Quinn.  I  am  not  sure  what  person  you  are  referring  to,  Sen- 
ator. 

The  Chairman.  A  person  who  does  not  have  national  security 
clearance — or  any  clearance,  for  that  matter — does  not  have  top  se- 
cret clearance.  Would  that  disturb  you? 

Mr.  Quinn.  Well,  I  expressed  the  view  at  the  time 

The  Chairman.  I'm  asking  you  if  it  would  disturb  you  if  a  person 
were  given  access  to  Vince  Foster's  office  after  his  death  and  came 
in  and  searched  his  office,  looked  into  various  files,  looked  through 
the  drawers.  Would  that  disturb  you? 

Mr.  Quinn.  I  think  I  so  testified,  Mr.  Chairman,  that  it  did  dis- 
turb me. 

The  Chairman.  No,  I'm  asking  you,  would  it  or  wouldn't  it? 

Mr.  Quinn.  It  did. 

The  Chairman.  It  did.  In  other  words,  you  are  saying  that  Patsy 
Thomasson  coming  in  and  looking  at  the  office  and  opening  draw- 
ers would  disturb  you. 

Mr.  Quinn.  It  might.  I  have  no  idea  whether  she  had  a  clearance 
at  that  time  or  not. 

The  Chairman.  If  she  had  no  clearance,  would  that  disturb  you? 

Mr.  Quinn.  It  would  have  disturbed  me  for  the  same  reason  that 
it  disturbed  me  that 

The  Chairman.  Let  me  ask  you,  do  you  know  whether  Mr. 
Adams  or  Mr.  Margolis  of  the  Justice  Department,  career  offi- 
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cials — had  you  ever  heard  of  Mr.  Margohs  or  Mr.  Adams  prior?  You 
have  been  practicing  in  this  town  a  long  time,  and  they're  career 
officials — I  think  Mr.  Margolis  certainly  for  well  over  20  years. 
Were  you  aware  of  David  Margolis? 

Mr.  QuiNN.  No,  I  don't  know  him.  Senator. 

The  Chairman.  You  never  heard  of  him  by  reputation? 

Mr.  QuiNN.  Only  by  reputation. 

The  Chairman.  And  Mr.  Adams? 

Mr.  QuiNN.  No,  sir. 

The  Chairman.  OK.  If  I  told  you  that  they  had  top  secret  clear- 
ance, would  it  disturb  you  if  they  were  given  the  opportunity  to  re- 
view the  files  with  Mr.  Nussbaum? 

Mr.  QuiNN.  Senator,  it  would  still  be  important  to  learn  what 
classified  materials — as  you  well  know,  top  secret  is  not  the  highest 
level  of  classification  in  this  Government.  I  had  no  way  of  knowing 
whether  there  were  code  word-classified  materials  that  are  of  a 
higher  level  of  sensitivity  than  top  secret.  It  would  still  have  re- 
mained important  that  one  undertake  to  learn  whether  that  was 
the  case,  and  if  so,  to  deal  with  it  properly. 

The  Chairman.  I  understand  your  point.  But  it  seems  rather  in- 
consistent, at  least  from  my  perspective,  that,  on  the  one  hand, 
someone  with  no  clearance  was  given  unfettered  access  with  no  one 
reviewing  or  ascertaining  the  appropriateness  of  the  search,  and 
then,  on  the  other  hand,  the  question  of  privilege  comes  up  with 
regard  to  Justice  Department  officials  reviewing  the  first  page  or 
page  and  a  half  of  documents  to  determine  into  what  category  they 
fell.  But 

Mr.  Quinn.  Senator- 


The  Chairman.  You've  expressed  your  opinion,  and  I  understand. 

Mr.  Quinn.  But  can  I  respond  to  that? 

The  Chairman.  No,  I'm  just  telling  you  my  concern. 

Mr.  Quinn.  Well,  I  think  you  have  left  an  erroneous  impression. 

The  Chairman.  No — now,  I'm  just 

Senator  Sarbanes.  Well,  now 

The  Chairman.  Yes,  you  can.  I'm  just  telling  you  that  I  have  a 
difficult  time  understanding  why  one  has  unfettered  access.  That 
would  concern  this  Senator  much  more  than  a  procedure  where — 
a  number  of  people,  including  Mr.  Heymann,  have  testified  they 
thought  there  was  a  process  that  was  agreed  to,  but  that  process 
was  not  followed.  And  that's  part  of  what  we're  looking  at,  but, 
again 

Mr.  Quinn.  May  I  respond? 

The  Chairman.  It  is  not  a  question.  It  is  an  observation  which 
I  have  made.  You  see  I'm  running  a  clock  here. 

Mr.  Quinn.  But,  well,  it  lays  out  erroneous  premises,  and  I  just 
wanted  to  correct  the  record.  But  if  you  don't  want  me  to  do  that, 
then  I  won't. 

Senator  Sarbanes.  You  have  to  give  him  a  chance  to  respond. 

The  Chairman.  Let  me  say  then,  in  fairness — and  I'm  going  to 
because  I  want  to  turn  it  over  to  Senator  Grams;  I'm  impinging  on 
his  time.  But  go  ahead 

Mr.  Quinn.  OK.  I'll  be  quick. 

The  Chairman.  I  don't  think  you  are  going  to  tell  us  anything 
you  haven't  told  us  already. 
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Mr.  QuiNN.  Well,  I'll  be  quick. 

The  Chairman.  That's  my  point. 

Mr.  QuiNN.  First  of  all,  your  observation  suggests  that  there  is 
something  inherently  in  conflict  in  my  position,  and  you  imply  that 
I  knew  that  or  approved  that  Patsy  Thomasson  was  looking  in  the 
office  when  that  was  not  at  all  the  case. 

The  Chairman.  You  mean  you  weren't  aware  of  that? 

Mr.  QuiNN.  I  was  not. 

The  Chairman.  Did  you  ever  become  aware  of  that? 

Mr.  QuiNN.  Not  until  I  may  have  read  it  in  the  newspapers,  but 
I  wasn't  aware  of  that  at  the  time,  so  there's  nothing 

The  Chairman.  Did  that  disturb  you? 

Mr.  Quinn.  I  don't  recall  my  reaction  at  the  time,  but  there  was 
nothing  contradictory  about  my  position. 

The  Chairman.  You  see,  Mr.  Quinn,  it  seems  to  me  that  it  is  a 
very — here  we're  talking  about  Justice  Department  people  who 
have  worked  out  what  they  thought  was  a  very  reasonable 

Mr.  Quinn.  I  was  not  aware  of  that,  either. 

The  Chairman.  You  weren't  aware  of  that? 

Mr.  Quinn.  No. 

The  Chairman.  Well,  would  that  change  your  opinion 

Mr.  Quinn.  And  I'm  not  aware  of  it  today. 

The  Chairman.  Oh,  you're  not  aware  of  it? 

Mr.  Quinn.  I'm  aware  that  Mr.  Heymann  says  that  that's  the 
case,  but  I'm  also  aware  that  others  have  testified 

The  Chairman.  Mr.  Margolis  says  it  was  the  case. 

Mr.  Quinn.  But  I  gather  from  news  reports  that  others  in  the 
Counsel's  Office  suggest  it's  not  the  case. 

The  Chairman.  OK.  I'm  not  going  to  press  this.  I  see  where  your 
line  is.  You  don't  think  that  Mr.  Heymann  had  an  agreement.  But, 
to  your  knowledge,  do  you  know  whether  he  did  or  didn't? 

Mr.  Quinn.  I  do  not.  I  don't  know  one  way  or  the  other. 

The  Chairman.  OK. 

Senator  Grams. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Burton,  I  would  like  to  ask  you  a  couple  of  questions,  and 
I  want  to  refer  back  to  an  exhibit  that's  been  labeled  Z1149.  This, 
evidently,  is  a  note  where  you  are  talking  to  a  reporter.  We  will 
have  this  put  up  on  the  screen.  Talking  to  a  reporter.  Mr.  Burton, 
what  is  the  date  on  this  note,  do  you  recall?  When  did  it  happen? 

Mr.  Burton.  It's  undated.  I  generally  recall  it  occurred  at  least 
several  days  after  the  note  was  turned  over  to  the  Park  Police. 

Senator  Grams.  So  it  was  after  the  27th? 

Mr.  Burton.  Yes,  sir. 

Senator  Grams.  You  seem  to  be  correcting  the  reporter  here  that 
it  was  27  hours — you  were  trying  to  be  specific — 27  hours,  not  30, 
from  the  discovery  of  the  note  at  4:00  p.m.  to  the  notification  of  law 
enforcement  officials  at  7:00  p.m.,  which  I  would  assume  was  the 
following  day.  You  are  trying  to  be  specific  here  in  telling  her  from 
the  discovery  of  the  note  at  4:00  p.m.  to  the  next  day  it  was  27 
hours,  not  30;  is  that  correct? 
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Mr.  Burton.  Senator,  if  I  could  just  give  one  explanation  here. 
We  went  through  this  in  some  detail  during  my  deposition,  "this" 
being  what  is  my  notetaking  practice.  What  I  testified  to  then  was 
sometimes  I  take  notes  that  are  my  own  musings.  Sometimes  it's 
what  the  person  I'm  talking  to  is  sajdng,  and  sometimes  it's  some 
combination.  So  I  can't  tell  by  looking  at  that,  but  I  think  what  you 
just  described  is  a  fair  reading  of  what  point  one  is.  But  I  wanted 
to 

Senator  Grams.  What  I  wanted  to  point  out  is  the  word  discov- 
ery, "d-i-s-c  4:00  p.m.  Monday"  means  discovery;  is  that  correct? 
The  abbreviation  d-i-s-c? 

Mr.  Burton.  I  will  tell  you  if  you  look — in  that  place  it  does,  but 
I'll  tell  you  again:  I  was  a  journalist  for  15  years  before  I  became 
licensed  to  practice  law.  I  use  a  variation  of  abbreviations.  I  use 
some  standard  Associated  Press  abbreviations;  I  use  some  of  my 
own  shorthand.  Sometimes  d-i-s-c  means  discussed.  Sometimes  it 
means  discovered.  Sometimes  it  means  disclosed.  So  in  this  case  it 
means  discovered,  yes,  sir. 

Senator  Grams.  How  do  you  follow  your  notes,  then,  if  you're  not 
consistent?  Usually  I  find  notetaking  is  consistent.  But  let  me  refer 
you  back,  then,  to  Z514  where  it  says — in  this  note  that  you  took 
you  have  two  points. 

Mr.  Burton.  Can  I  get  my  note  in  front  of  me? 

Senator  Grams.  Sure.  It's  on  the  screen  as  well,  Mr.  Burton. 
Where  it  says  two  points.  "Far  happier  if  discovery,  "if  someone 
other  than  Bemie."  Now,  I  would  assume  there  again  that  the  ab- 
breviation of  d-i-s-c  would  mean  far  happier  if  discovery  if  someone 
other  than  Bemie.  Would  you  agree  that  that's  discovery? 

Mr.  Burton.  No,  sir,  and  it  is  because  of  the  timing  on  these 
notes.  Again,  these  are  undated.  But  based  on  the  list  of  names  up 
here 

Senator  GRAMS.  I  am  not  sure  when  the  date  on  this  note  would 
be. 

Mr.  Burton.  Yes,  sir,  it's  undated.  But  based  on  the  list  of 
names,  it  would  have  had  to  have  been  after  the  note  was  found 
and  after  Mr.  Nussbaum  came  and  told  me.  At  that  point  it  was 
no  longer  an  issue  as  to  who  had  discovered  the  note.  It  was  an 
issue  as  to  who  was  going  to  discuss  the  note  and  the  contents  of 
the  note  with  the  press  when  it,  and  if  it,  was  turned  over  or 
leaked  out — the  contents  of  the  note. 

Senator  Grams.  But  on  that  same  page,  the  next  line,  if  I  can 
read  that 

Mr.  Burton.  I  can  read  it. 

Senator  Grams.  "If  worried  about  Usher's  Office,  discuss  with 
me. 

Mr.  Burton.  Yes,  sir. 

Senator  Grams.  Now,  there  you  used  in  the  next  line  and  you 
spelled  out  discuss. 

Mr.  Burton.  I  would  refer  you  back  to  my  explanation  a  minute 
ago.  If  I  had  all  my  notes  here,  I  could  show  you  where  I  abbreviate 
transportation  7  different  ways,  discussed  four  or  five  different 
ways.  I  understand  what  your  point 
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Senator  Grams.  Let  me  go  back  to  another  note,  then.  This  is  on 
Z515.  "We  have  discovered  a  personal  writing  of  Mr.  Foster."  Can 
you  read  that  for  me? 

Mr.  Burton.  Yes.  "We  have  discovered  a  personal  writing  of  Mr. 
Foster  reflecting  his  depressed  state."  In  deference  to  the  family,  no 
further  comment. 

Senator  Grams.  There  again,  now,  there  it  referred  to  discover. 
I'm  just  seeing  there  is  more  consistency  in  your  writings  if  dis- 
cover is  d-i-s-c  and  discuss  as  you  wrote  out  in  the  other  is 
discuss 

Mr.  Burton.  I  understand  that.  My  point  is  only  that  discovery 
makes  no  sense  in  that  context. 

Senator  Grams.  Well,  if  it  is  discovered,  what  does  that  note 
mean  then? 

Mr.  Burton.  It  makes  no  sense  if  it's  discovered.  If  the  word  is 
discovered  there,  the  note  makes  no  sense. 

Senator  Grams.  What  if  it  is  discovered,  does  it  make  sense 
then?  Or  if  it  means  discussed,  I  mean. 

Mr.  Burton.  If  the  word  is  discovered,  it  makes  no  sense. 

Senator  Grams.  What  if  it's  discuss? 

Mr.  Burton.  If  it  is  discuss 

Senator  Grams.  It  doesn't  make  sense  then. 

Mr.  Burton.  Not — that  does  make  sense  to  me.  It  means  that 
whoever  said  this,  whatever  meeting  that  came  out  of,  if  the  con- 
tents of  the  note  were  going  to  be  discussed  with  the  press,  they 
did  not  want  Mr.  Nussbaum  doing  that  discussing. 

Senator  Grams.  Now,  as  a  reporter,  would  you  come  back  and  re- 
port on  this?  I  mean,  how  would  you  read  your  own  notes  to  get 
a  good  story  out  of  this  if  you  are  a  reporter?  If  in  one  case  it 
means  one  thing  and  another  in  another  case?  I'm  just  looking  for 
consistency. 

Mr.  Burton.  I  understand.  I  wasn't  writing  notes  like  you  would 
write  as  a  reporter  when  I  was  writing  these  notes. 

Senator  Grams.  Well,  I  was  in  reporting,  too,  for  a  number  of 
years,  but  you  got  to  be  consistent  when  you  are  going  back  over 
your  notes  when  you  are  trying  to  ascertain  what  you  are  talking 
about  or  thinking  at  the  time  you  were  taking  the  notes. 

Mr.  Burton.  If  that's  the  purpose  for  which  you  are  writing  the 
notes,  yes,  sir. 

Senator  Grams.  Mr.  Chairman,  I  have  some  other  questions,  but 
I'll  wait  and  do  it  at  another  time. 

The  Chairman.  We  will  come  back  to  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  I'm  going  to  yield  to  Senator  Bryan.  Could 
the  d-i-s-c  mean  disclosure  in  that  note  that  you  were  talking 
about? 

Mr.  Burton.  Yes,  sir.  I  think  it  could  mean  discussed  or  disclo- 
sure. 

Senator  Sarbanes.  Senator  Grams  has  aptly  pointed  out  where 
you  used  "discussed"  elsewhere,  you  wrote  it  out.  Even  if  you  put 
that  to  one  side,  the  reference  there  could  have  been  to  disclosure, 
I  take  it;  could  it  not? 

Mr.  Burton.  Yes,  sir. 
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Senator  Sarbanes.  Which  would  have  been  a  relevant  topic  at 
the  time,  as  I  understand  it,  given  the  nature  of  the  people  you  in- 
dicated were  involved.  I  mean,  that  was  the  issue  at  the  time,  who 
was  going  to  disclose  this  to  the  press;  is  that  correct? 

Mr.  Burton.  Yes,  sir. 

Senator  Sarbanes.  Senator  Bryan. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Thank  you.  Senator  Sarbanes. 

Mr.  Gergen,  I  want  to  ask  you  a  couple  of  questions  with  respect 
to  the  handling  of  the  note  once  it  was  discovered.  My  understand- 
ing is  that  you  were  in  Chicago  with  the  President  when  Mr. 
McLarty  alerted  you  to  the  fact  that  a  note  had  been  found;  am  I 
correct? 

Mr.  Gergen.  That's  correct.  Senator. 

Senator  Bryan.  When  you  returned  to  Washington — was  it  later 
that  evening? 

Mr.  Gergen.  Yes,  sir.  I  came  back  early  on  a  commercial  flight. 

Senator  Bryan.  On  the  following  day  there  was  a  meeting  in  the 
White  House  in  which  a  discussion  occurred  as  to  how  the  note 
should  be  handled. 

Mr.  Gergen.  That's  correct,  sir. 

Senator  Bryan.  To  the  best  of  your  recollection  did  it  include,  in 
addition  to  Mr.  McLarty,  Mr.  Nussbaum  and  Mr.  Burton? 

Mr.  Gergen.  Yes,  sir. 

Senator  Bryan.  At  that  meeting  was  there  unanimous  agreement 
among  all  parties  that  the  note  should,  in  fact,  be  turned  over  to 
law  enforcement? 

Mr.  Gergen.  Senator,  I  was  a  little  hazy  on  that  point  2  years 
after  the  fact.  During  my  deposition  I  was  given  a  copy  of  the  302 
report  done  by  the  FBI  after  they  had  interviewed  me  on  the  30th, 
which  was,  of  course,  in  the  same  week,  just  3  days  later.  During 
that  interview  with  the  FBI,  I  reported  to  them  that  there  was  a 
unanimous  agreement  at  that  morning  meeting.  That  was  the  first 
meeting,  to  my  knowledge,  that  we  had  as  a  group. 

After  we  had  been  in  Chicago,  the  two — Mr.  McLarty  and  I  had 
been  in  Chicago  with  the  President.  We  came  back,  and  the  next 
morning  in  our  first  meeting — as  I  told  the  FBI  and  as  I  believe 
to  be  correct — there  was  a  unanimous  agreement  that  the  issues 
that  had  been  raised  the  night  before  had  been  resolved  in  the 
minds  of  those  who  had  raised  them,  and  it  was  a  unanimous 
agreement  to  go  forward.  Mr.  McLarty,  I  must  say,  had  agreed  on 
that  point  the  night  before. 

Senator  Bryan.  That  the  note  should  be  turned  over  to  law  en- 
forcement as  soon  as  possible. 

Mr.  Gergen.  Yes,  sir. 

Senator  Bryan.  Mr.  Burton,  is  that  your  recollection  as  well? 

Mr.  Burton.  Yes,  sir. 

Senator  Bryan.  Mr.  McLarty,  your  recollection? 

Mr.  McLarty.  Yes.  I  think.  Senator,  my  feeling  was  that  the 
note  would  need  to  be  provided  to  the  authorities,  and  it  eventually 
would  become  public  knowledge;  either  we  would  disclose  it  or  it 
would  become  public  knowledge.  There  were  issues  outstanding 
that  I  felt  were  serious  issues  that  needed  to  be  fully  evaluated. 
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which  we  did  promptly  the  next  morning  when  we  were  back  in 
Washington. 

Senator  Bryan.  Among  those  issues  there  was  a  discussion  of  the 
issue  of  executive  privilege. 

Mr.  McLarty.  Senator,  is  that  question  to  me? 

Senator  Bryan.  Yes,  sir. 

Mr.  McLarty.  Yes,  I  recall  legal  issues  being  raised  regarding 
privilege.  I  don't  recall  the  specifics  of  whether  it  was  executive 
privilege  or  others,  but  I  remember  there  were  legal  issues  raised 
that  Mr.  Nussbaum  and  perhaps  others  wanted  to  reflect  on,  and 
I  thought  that  was  understandable  and  reasonable. 

Senator  Bryan.  And  further,  there  was  a  discussion  as  to  the 
fact  that  Mrs.  Foster  needed  to  be  notified  as  a  matter  of  some  de- 
cency and  human  compassion,  and  that  the  President  should  be  no- 
tified? 

Mr.  McLarty.  Yes,  very  much  so,  particularly  Mrs.  Foster  and 
the  entire  Foster  family,  the  children  and  Vince's  mother,  and  we 
wanted  to  do  that  in  a  sensitive  way.  So  there  were  those  three  is- 
sues, as  you  pointed  out,  and  I  also  wanted  to  see  the  note.  I  was 
perplexed  by  it.  I  just  didn't  understand  it. 

Senator  Bryan.  Mr.  Gergen,  would  that  be  your  recollection  as 
well? 

Mr.  Gergen.  Yes,  sir. 

Senator  Bryan.  Mr.  Burton,  yours? 

Mr.  Burton.  That  is  my  recollection. 

Senator  Bryan.  And  indeed,  after  the  President  was  notified  and 
after  Mrs.  Foster  was  notified,  the  note  was,  in  fact,  turned  over 
to  the  law  enforcement  authorities? 

Mr.  Burton.  Yes,  sir. 

Mr.  Gergen.  Senator,  the  first  conversation  I  had  with  the  Presi- 
dent and  Mr.  McLarty  was  around  6:00  p.m.  on  the  night  of  the 
27th,  and  in  the  early  part  of  that  conversation,  the  President  or- 
dered that  the  note  be  turned  over. 

Mr.  McLarty.  Senator,  what  I  recall  is  that  we  had  already 
begun  to  implement  the  plan  of  action  the  first  thing  that  morning, 
in  the  meeting  you  are  referring  to,  which  I  believe  we  had  right 
after  the  morning  staff  meeting.  Our  first  step  was  to  notify  Mrs. 
Foster.  We  found  she  was  traveling  to  Washington  unexpectedly — 
or,  at  least,  I  was  not  aware  of  it — and  that  did  delay  this  entire 
process.  But  our  thought  was  to  notify  the  family  and  the  President 
and  then  proceed  forward. 

Senator  Bryan.  Mr.  Gergen,  I  realize  it  has  been  2  years;  the 
questions  have  been  asked  many  different  ways.  Your  deposition 
has  been  taken.  But  in  your  deposition  you  were  asked,  in  effect, 
whether  or  not  the  note  was  turned  over  in  a  reasonable  period  of 
time,  and  your  answer  to  Mr.  Kravitz,  who  apparently  was  asking 
the  question,  was  yes,  that  you  felt  that  all  circumstances  being 
considered — I'm  paraphrasing — that  the  note  was  turned  over  in  a 
reasonable  time  to  law  enforcement.  Would  that  still  be  your  testi- 
mony? 

Mr.  Gergen.  Senator,  it  was  determined  that  there  were  two 
preconditions;  at  least  it  was  agreed  upon  within  the  staff.  One  was 
to  talk  to  the  widow  and  to  ensure  that  she  felt  comfortable  with 
turning  it  over.  Her  lawyer,  Mr.  Hamilton,  was  certainly  very  sup- 
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portive  and  was  going  to  recommend  to  her  that  the  note  be  turned 
over.  As  I  recall,  she  was  on  her  way  back  that  day  from  Arkansas 
and  was  not  available  until  sometime  in  the  afternoon.  I  was  not 
aware  that  she  came  to  the  White  House,  but  I  know  that  Mr. 
Hamilton  did  confer  with  her  later  in  the  afternoon. 

The  other  precondition  was  to  talk  to  the  President  and  to  make 
sure  that  he  was  comfortable  with  it.  As  I  said,  in  my  first  meeting 
with  him,  he  wanted  it  turned  over. 

Obviously,  if  those  two  preconditions  had  been  met  earlier,  it 
would  have  been  better,  but  under  the  circumstances,  that  was  the 
earliest  we  could  get  it  all  done. 

Senator  Bryan.  I  think  that  is  what  you  said  in  your  testimony. 
Reading  from  page  135,  136,  your  response  was,  "I  thought  as  a 
precondition  to  turning  over  the  note  that  we  needed  to  tell  the 
President,  and  upon  reflection  I  thought  we  needed  to  tell  Mrs. 
Foster,"  which  you've  indicated  today.  "I  thought  once  we  had  told 
Mrs.  Foster  and  told  the  President,  that  we  turned  it  over  as  expe- 
ditiously in  as  reasonable  a  [time]  period  as  possible." 

Mr.  Gergen.  Yes,  sir.  I  might  add  that  Mr.  McLarty  agreed  dur- 
ing that  day  that  he  thought  it  ought  to  be  done  that  day.  It  had 
to  be  done  that  day.  I  believe  that  the  appointment  with  the  Attor- 
ney General  was  set  up  prior  to  talking  to  the  President.  So  that 
there  was  an  understanding  she  would  come  to  the  White  House 
around,  I  believe,  7:00  or  7:30  p.m.  that  evening.  She  did  not  know, 
I  think,  at  that  time  the  subject  of  the  meeting.  But  I  do  recall  hav- 
ing a  brief  conversation  with  her  sometime,  I  think  in  the  Roose- 
velt Room  that  afternoon,  in  which  we  said  we  would  see  each 
other  that  evening  without  talking  about  the  substance  of  it.  So 
that  Mr.  McLarty,  in  effect,  had  the  process  on  track  during  the 
afternoon. 

Senator  Bryan.  Waiting  for  these  two  preconditions  to  occur,  as 
you've  indicated. 

Mr.  Gergen.  Yes,  sir. 

Senator  BRYAN.  Mr.  Quinn,  let  me  focus  the  attention  back  with 
you  for  a  moment  on  this  question  of  privileges.  You've  given  us  a 
tour  de  force  here,  if  you  will.  We've  talked  about  the  need  to  pro- 
tect the  classified  information  because  of  national  security  con- 
cerns, the  attorney-client  relationship,  and  you've  indicated  that 
might  involve  several  people  who  might  have,  from  time  to  time, 
asked  Mr.  Foster  attorney-client  t3rpes  of  questions.  The  issue  of  ex- 
ecutive privilege  and  the  area  of  sensitive  information.  You  cited  as 
an  example  information  that  might  be  contained  in  the  background 
check.  Any  other  areas? 

Mr.  Quinn.  No,  sir.  I  think  those  are  the  principle  areas  that 
would  be  of  concern. 

Senator  Bryan.  Now,  those  were  your  views  on  the  21st  when 
this  discussion  occurred.  Are  those  still  your  views? 

Mr.  Quinn.  I  believe  it  was  the  morning  of  the  22nd,  Senator. 

Senator  Bryan.  I  stand  corrected.  On  the  22nd.  Two  years  have 
passed.  Are  those  still  your  views? 

Mr.  Quinn.  Very  much  so.  Senator. 

Senator  Bryan.  And  you  anticipated,  did  you  not,  that  maybe  the 
Department  of  Justice  or  Mr.  Heymann  might  have  a  different 
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point  of  view?  Or  is  that  fair  to  say,  that  these  are  questions  that 
are  not  altogether  clear-cut;  reasonable  people  can  disagree? 

Mr.  QuiNN.  To  be  honest  with  you,  I  didn't  anticipate  anything 
about  Mr.  Heymann  because — on  the  morning  that  I  was  brought 
in,  the  context,  as  far  as  I  was  concerned,  was  an  imminent  search 
by  the  Park  Police.  I  was  unaware  or  at  least  I  don't  recall  being 
aware  at  this  time  that  individuals  from  the  Department  of  Justice 
might  be  involved  in  the  search — I  point  that  out  just  by  way  of 
clarification.  It  does  not  change  my  view. 

In  response,  it  is  not  at  all  surprising  to  me.  I  would  fully  expect 
Mr.  Heymann  to  have  had  a  different  view  at  that  time.  But  that 
doesn't  make  it  correct.  And  it  doesn't  mean  that  that's  the  way  the 
search  should  have  been  conducted.  In  the  ordinary  course,  as  you 
well  know,  when  one  receives  a  subpoena  or  similar  document  re- 
quest, one's  counsel  would  search  the  files  and  determine  what  is 
relevant  and  what  is  not  relevant. 

I  wasn't  even  going  that  far  in  suggesting  the  issues  of  relevance 
be  decided  by  individuals  in  the  White  House  Counsel's  Office. 
Rather  I  was  taking  the  more  limited  but,  I  think,  important  view 
that  a  preliminary  review  be  undertaken  to  make  sure  that  mate- 
rials in  the  categories  we  discussed  were  protected  if,  indeed,  they 
were  present  and  required  protection. 

Senator  Bryan.  Well,  I  note  my  time  is  up,  but  I  would  just  end 
with  an  observation.  Mr.  Heymann  was  not  surprised  that  the 
White  House  would  take  a  different  view  of  the  scope  of  the  privi- 
lege and  the  process.  In  fact,  he  commented  during  the  course  of 
his  testimony  that  his  experience  has  been,  since  the  Eisenhower 
Administration,  that  there's  always  been  a  reticence — that's  my 
word,  not  his — to  open  up  that  information.  He  talked  and  some- 
what lamented  the  lack  of  an  institutional  or  corporate  memory; 
that  is  to  say  that  each  Administration  has  confronted  various  oc- 
casions various  times  in  which  there's  been  a  reluctance  because  of 
this  different  view  of  the  privilege  and  the  nature  of  the  preroga- 
tives of  the  Chief  Executive  of  the  United  States  and  his  staff. 

Mr.  QuiNN.  It  is  important  to  note  that  it  is  my  understanding 
that  Mr.  Heymann  acknowledged  that,  in  fact,  no  one  had  any 
right  at  that  time  to  search  Mr.  Foster's  office.  No  one  was  operat- 
ing under  any  compulsory  process  that  would  have  given  them  any 
right  whatsoever  to  search  that  office. 

Senator  Bryan.  My  time  is  up.  I  thank  the  Chairman. 

The  Chairman.  Senator  Grams  and  then  Senator  Bennett.  I 
think — Senator  Grams,  were  you  going  to — — 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to,  Mr.  McLarty,  follow  up  on  the  events  surround- 
ing the  so-called  discovery  of  the  note  on  the  26th  and  the  30-hour 
delay  in  handing  it  over  to  law  enforcement  officials. 

According  to  previous  testimony,  Mr.  Neuwirth  found  the  scraps 
of  paper  sometime  around  4:00  p.m.  in  the  afternoon;  I  think  that's 
correct.  Yet  the  first  notification  made  to  law  enforcement  officials 
was  not  until  7:00  p.m.  the  next  night,  27  hours  after  the  discovery 
of  the  note.  Testimony  has  been  two  preconditions;  I  think  Mr. 
Grergen  mentioned  this.  First,  the  need  to  notify  the  President.  Sec- 
ond, the  concern  that  Lisa  Foster  would  find  out  about  the  note 
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through  the  news  media,  and  also  a  concern  brought  up  about  exec- 
utive privilege  or  other  concerns. 

I  would  like  to  start  with  the  issue  of  notifying  the  President  of 
these  three  concerns.  Given  the  importance  that  has  been  placed 
on  the  subject  of  the  note,  it  seems  strange  that  the  President  was 
not  told  about  the  discovery  of  the  note  until  an  entire  day  later. 
This  is  something  that  consumed  many  different  people.  Directives 
were  given  to  others  to  find  a  note,  look  for  a  note. 

So  it's  especially  confusing  considering  that  Mr.  Foster  was  a 
close  friend  of  the  President,  that  the  apparent  suicide  of  the  White 
House  Deputy  Counsel  was  big  news  at  the  time,  that  three  White 
House  officials  were  scrambling  through  the  West  Wing  on  the 
night  of  Mr.  Foster's  death,  just  trying  to  find  a  note.  Yet,  Mr. 
McLarty,  you  flew  back  with  the  President  from  Chicago,  and  you 
didn't  tell  him  about  the  note.  Why? 

Mr.  McLarty.  Senator,  that's  correct.  When  the  note  or  scraps 
of  paper  were  reported  to  me  by  telephone,  I  was  perplexed  when 
I  heard  of  it.  We  had  just  had  the  funeral  for  Vince  and  were  mov- 
ing forward,  and  I  was  perplexed  by  it.  I  was  in  a  hotel  room  in 
Chicago.  I  didn't  understand  it.  It  did  not  refer  to  suicide.  Did  not 
have  a  salutation  or  a  signature. 

At  that  point  there  were  the  issues — there  were  legal  issues  that 
were  raised  with  me  that  I  took  seriously,  that  were  raised  in  a  se- 
rious way,  that  Mr.  Nussbaum  and  others  wanted  to  reflect  on. 
There  was  the  issue  of  notifying  the  family.  And  because  I  was  per- 
plexed by  the  note,  I  did  want  to  see  it,  and  I  simply  felt  that  it 
was  not  the  correct  course  at  that  time  to  tell  the  President  of  a 
situation  that  was  really  not  complete,  that  had  not  been  fully  re- 
viewed, and  we  had  no  plan  of  action. 

Once  we  returned  that  night — we  had  a  meeting  the  first  thing 
the  next  morning,  as  has  been  testified.  We  made  a  decision;  we 
moved  forward.  The  President  had  a  very  full  schedule  that  day, 
and  I  think,  in  my  mind  at  least,  we  did  want  to  notify  Mrs.  Foster. 
The  fact.  Senator  that  unexpectedly  we  were  not  able  to  notify 
her — I  think  I  actually  called  Mrs.  Foster's  home  shortly  after  this 
meeting,  shortly  after  the  staff  meeting,  and  to  my  surprise  she 
was  traveling  to  Washington.  So  I  thiiLk  in  my  mind  that  slowed 
me  down,  at  least  in  terms  of  notifying  the  President  because  we 
were  not  going  to  provide  the  note  until  Mrs.  Foster  could  be  told. 

Senator  GRAMS.  Now,  I  understand  you  wouldn't  tell  the  Presi- 
dent if  this  were  details  of  other  issues,  maybe  dealing  with  some- 
thing else.  But  on  such  a  personal  level,  do  you  make  an  exception 
here,  or  don't  you  make  an  exception  that  you  have  concerns?  This 
is  something  very  close  to  the  President,  almost  family-type  mat- 
ters, but  yet  until  you  had  a  detailed  understanding  of  this,  you 
were  going  to  withhold  this  information  from  him?  It  seems  like 
there  would  have  been  an  exception  under  the  rule. 

Mr.  McLarty.  Well,  Senator,  I  think  a  better  understanding,  I 
was  perplexed  by  it,  and  I  made  the  decision  not  to  tell  the  Presi- 
dent. This  did  not  seem  to  me  a  matter  that  should  be  brought  to 
his  attention  that  night  until  we  could  fully  review  the  matter. 

Senator  Grams.  How  come?  Personal  distress  or 

Mr.  McLarty.  No,  it  was  a  decision  on  my  part.  I  had  to  use  dis- 
cretion as  anyone  in  my  position  would  of  what  you  bring  to  the 
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President  and  when  you  bring  it,  and  usually  I  think  you  want  to 
bring  something  in  an  orderly  way  and  have  a  plan  or  a  recom- 
mendation or  a  full  discussion  of  it  and  not  bring  bits  and  pieces 
of  an  information  or  situation 

Senator  GRAMS.  You  don't  think  he  would  have  wanted  to  know 
about  at  least  this  much  of  it  so  far? 

Mr.  McLarty.  He  didn't,  Senator,  when  we  discussed  it  with  him 
that  afternoon. 

Senator  GRAMS.  The  First  Lady  was  aware  of  the  note,  you  al- 
ready knew  of  that? 

Mr.  McLarty.  Yes,  Mr.  Nussbaum  had  told  me  that  he  had  told 
the  First  Lady  about  the  note. 

Senator  Grams.  Your  interest  in  the  note,  did  you  make  any  at- 
tempt to  look  at  the  note  that  night  when  you  returned? 

Mr.  McLarty.  No,  I  did  not. 

Senator  Grams.  What  time  did  you  return  back  from 

Mr.  McLarty.  It  was  probably  around  11:00  p.m.  when  we  land- 
ed and  close  to  midnight  when  we  returned  home. 

Senator  Grams.  What  do  you  talk  about  on  the  flight  back?  Do 
you  recap  the  event  that  you  had  just  been  at  or  do  you  start  al- 
ready laying  preparation  out  for  the  next  event?  This  seems  like 
it's  a  time  for  relaxing  a  little  bit,  and  that's  why  I  still  find  it  hard 
that  something  this  close  to  the  President,  personal-type  informa- 
tion, would  not  be  adequately  addressed  at  this  time. 

Mr.  McLarty.  Senator,  return  trips  vary  a  great  deal  depending 
on  the  nature  of  the  circumstances.  In  some  cases  the  President 
wants  some  time  for  himself,  or  I  may  have  certain  phone  calls  or 
other  matters.  I  honestly  don't  recall  what  we  did  that  particular 
night.  I  did  make  the  judgment  not  to  tell  the  President  that  night 
and  until  we  had  further  information  that  could  be  presented  to 
him  in  an  orderly  way  with  all  the  details. 

Senator  Grams.  Did  anybody  recommend  to  you,  like  Mr.  Ger- 
gen,  I  think,  if  I  read  this  correctly,  recommended  that  you  tell  him 
about  the  note? 

Mr.  McLarty.  I  think  Mr.  Gergen  felt  the  note  should  be  pro- 
vided to  the  authorities,  and  the  President  should  be  told,  and  the 
family  should  be  told  in  a  sensitive  way.  That's  as  I  recall  it. 

Senator  Grams.  When  you  did  tell  the  President  of  the  note  on 
the  27th — and  this  is  about  5:00  p.m.  in  the  afternoon  on  the  27th? 

Mr.  McLarty.  It  was  late  afternoon,  yes. 

Senator  Grams.  What  was  his  reaction? 

Mr.  McLarty.  He  had  a  full  schedule  that  day,  and  that  was  one 
reason  we  had  not  told  him  earlier.  Again,  Senator  I  think  had 
Mrs.  Foster  been  notified  that  morning  as  I  had  anticipated  she 
would  be,  I  think  we  would  have  notified  the  President  earlier  and 
moved  the  process  forward.  And  I  wish  that  would  have  been  done. 

Senator  Grams.  How  did  he  take  the  news?  Was  he  emotional? 

Mr.  McLarty.  Yes,  I  understand;  I  just  wanted  to  give  that  con- 
text. No,  he  was  not.  I  came  in  first,  and  Mr.  Nussbaum  came  in 
shortly  behind  me,  and  Mr.  Gergen  entered  the  Oval  Office.  He 
was  informed  of  the  note,  as  I  remember  it.  I  can't  recall  whether 
Mr.  Nussbaum  read  him  the  note  or  outlined  what  was  in  the  con- 
tents. 
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Senator  Grams.  So  Mr.  Nussbaum  was  with  you  in  the  Oval  Of- 
fice at  the  time? 

Mr.  McLarty.  He  was.  That's  my  memory,  yes. 

Senator  Grams.  Did  the  President  seem  surprised,  or  did  he  ask 
when  did  you  find  it;  why  wasn't  I  notified  earUer? 

Mr.  McLarty.  I  don't  recall  his  asking  those  questions.  He  took 
in  the  information,  as  I  remember  it.  Senator  Grams 

Senator  Grams.  He  just  accepted  the  fact. 

Mr.  McLarty.  — and  at  that  time  we  said  we  were  going  to  pro- 
vide it  to  the  authorities.  I  think  we  told  him  Mrs.  Foster  either 
had  been  notified  or  was  going  to  be  notified  and  told  him  how  we 
were  going  to  proceed.  It  was  a  report  to  him,  really.  He  accepted 
that  report  and  he  said  do  with  it  as  you  think  is  right,  give  it  to 
the  authorities;  and  that  was  about  it. 

Senator  Grams.  So  you're  not  sure  if  he  was  told  of  the  content 
of  the  note  or  was  read  the  content  or  if  he  even  asked  what  it  was 
about. 

Mr.  McLarty.  Senator,  I  believe  Mr.  Nussbaum — I  explained,  I 
think,  the  general  situation.  I  believe  Mr.  Nussbaum  related  some 
of  the  details  you're  asking  about.  I  don't  recall  it  specifically,  but 
I  think  certainly  Mr.  Nussbaum  probably  reviewed  what  was  in  the 
note.  I  don't  recall  whether  he  read  it  to  him. 

Senator  Grams.  You  don't  know  whether  he  asked — or  did  he  ask 
at  that  time  whether  the  First  Lady  was  aware  of  the  note. 

Mr.  McLarty.  I  don't  recall  that  he  asked. 

Senator  Grams.  He  never  asked  that.  He  never  said  that  Hillary 
told  me  that  overnight  because  she  already  knew  about  it? 

Mr.  McLarty.  No,  he  did  not.  I  don't  believe  he  said  that.  I  don't 
remember  his  sa3dng  that. 

Senator  Grams.  So  you  assumed  that  this  was  the  first  that  he 
had  heard  about  the  note  from  anybody? 

Mr.  McLarty.  Yes,  I  did. 

Senator  Grams.  Did  he  ask  why  law  enforcement  officials  hadn't 
been  notified? 

Mr.  McLarty.  I  don't  believe  he  did.  Again,  Senator,  we  gave 
him  some  background  there.  Told  him  what  we  were  doing  and 
how  we  were  proceeding,  which  would  have  included  providing  the 
note  to  law  enforcement  officials. 

Senator  Grams.  So  it  seemed  to  be  kind  of  routine  business  and 
matter-of-fact.  It  seems  kind  of  strange  knowing  that  this  was  one 
of  his  best  friends  and  all  of  the  speculation  surrounding  looking 
for  a  suicide  note  that  night,  and  then  finally  when  something  was 
found,  he  didn't — wasn't  inquisitive;  he  didn't  inquire  about  it;  he 
didn't  seem  to  want  to  know  more  information  except  for  to  say  you 
handle  it  the  best  way  you  know  how. 

Mr.  McLarty.  I  don't  think  he — "matter  of  fact,"  I'm  not  sure 
that's  a  fair  characterization.  Again,  we  gave  him  the  background, 
told  him  the  details,  how  the  note  had  been  found.  I  think  it  was 
read  to  him  or  at  least  explained  to  him,  and  we  told  him  what  we 
were  going  to  do.  Again,  at  least  the  note  did  not  strike  me  as  a 
suicide  note  for  the  reasons  I've  already  mentioned,  and  I  don't 
think  it  was  presented  to  him  in  that  manner.  Senator. 

Senator  Grams.  Mr.  Gergen,  very  briefly,  one  of  the  other — ^you 
said  two  preconceived  conditions  or  preconditions  was  notifying 
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Lisa  Foster.  What  was  your  concern?  Were  you  afraid  the  Attorney 
General  or  the  Justice  Department  or  the  Park  Police  might  leak 
this  to  the  press  before  Mrs.  Foster  was  notified? 

Mr.  Gergen.  Senator,  as  I  recall,  I  did  not  focus  on  the  night  the 
note  was  found  on  the  Lisa  Foster  question.  We  were  really  focused 
on  telling  the  President  then  and  giving  it  to  the  authorities.  That's 
what  I  discussed  with  Mr.  McLarty. 

The  next  day,  after  we  had  the  meeting  in  Mr.  McLarty's  office, 
I  don't  know  quite  how  he  arrived,  but  Jim  Hamilton,  who  is  Lisa 
Foster's  attorney,  came.  At  that  time  I  became  very  focused  on  the 
fact  that  he,  the  attorney  for  Lisa  Foster,  felt  very  strongly  that 
she  should  be  told.  Frankly,  out  of  a  sense  of  decency  to  her,  I 
agreed  with  that  proposition.  It  did  seem  to  me  appropriate  be- 
cause inevitably  in  this  city  a  note  of  this  kind  will  find  its  way 
into  the  press.  I  think  it's  incorrect  to  assume  that  we  all  regarded 
it  as  a  routine  proposition.  We  were  very  seized  with  this  question 
about  moving  this  note  forward. 

In  my  judgment  there  was  a  potential  for  a  leak  at  any  time, 
given  the  number  of  people  who  already  knew  about  the  note.  I 
thought  it  was  important,  out  of  a  sense  of  decency  for  her,  that 
her  attorney  be  able  to  speak  with  her  and  speak  with  her  person- 
ally. 

Senator  Grams.  I  think  it  was  a  well-known  fact  that  Mrs.  Foster 
was  in  Arkansas.  Was  there  any  reason  why  a  call  wasn't  placed 
to  Arkansas  to  either  other  family  members  or  friends  to  say  would 
you  go  tell  Mrs.  Foster  that  a  note  had  been  found  and  we  would 
like  to  make  sure  she  knew  about  it.  That  could  have  been  done 
before  6:00  p.m.  in  the  evening.  The  President  could  have  been  told 
before  6:00  p.m.  rather  than  waiting  another  24  hours. 

Mr.  Gergen.  I  did  not  necessarily  think  there  was  a  sequence  of 
telling  her  first  and  then  telling  the  President;  I  thought  both 
needed  to  be  done. 

Senator  GRAMS.  Either/or.  Why  wasn't  she  told  that  night  by 
phone  or  why  was  it  so  important  she  had  to  be  back  in  Washing- 
ton, DC? 

Mr.  Gergen.  Senator,  I  don't  know  why  she  was  traveling.  What 
I  recall  from  the  conversation  with  Mr.  Hamilton  was  that  she  was 
en  route.  In  other  words,  she  wasn't  available  by  phone.  The  first 
time  he  would  have  access  to  her  was  sometime,  he  thought, 
around  3:00  p.m.  that  afternoon.  That  was  what  we  were  discuss- 
ing around  11:00  a.m.,  whatever  the  time  this  meeting  was.  As  I 
recall,  it  was  rather  late  in  the  morning. 

Senator  Grams.  It  seems  like  in  all  the  testimony  we  heard, 
there  was  no  attempt  to  reach  Lisa  Foster  until  Mr.  McLarty  men- 
tioned he  tried  to  reach  her  the  next  morning.  There  was  a  lot  of 
time  that  went  by  without  any  attempt  even  though  this  was  one 
of  the  two  preconditions:  notify  the  President,  notify  Lisa  Foster. 
No  one  made  that  attempt  for  another  18  hours. 

Mr.  Gergen.  You  raise  a  good  point,  Senator.  I  can  only  tell  you 
that  the  evening  before,  I  was  not  focused  on  Lisa  Foster.  Appar- 
ently there  were  some  discussions  in  the  White  House  about  her. 
The  evening  before,  the  conversations  that  Mr.  McLarty  and  I  had 
focused  on  arriving  at  a  consensus  to  move  forward  with  this,  mak- 
ing sure  the  President  was  informed  and  consented,  and  moving 
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on.  This  additional  consideration  about  Lisa  Foster,  for  me  at  least, 
arose  the  next  day  when  Mr.  Hamilton  arrived  at  the  White  House. 

Senator  Grams.  Mr.  Chairman,  I  have  no  other  questions. 

The  Chairman.  Thank  you.  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Thank  you.  Senator  Sarbanes.  For  the  members 
of  the  panel  here,  I'm  an  addition  to  the  Banking  Committee  from 
the  Judiciary  Committee,  and  I  end  up  along  with  Senator  Hatch, 
occasionally,  at  the  tail  end  of  these  events  here. 

Mr.  McLarty,  in  a  city  where  I  fmd  a  great  many  people  question 
the  motivation  of  others,  I  don't  fmd  anyone  who  questions  your 
motivation  of  trying  to  serve  the  President  well  and  the  Nation 
well.  And  as  we  get  so  bogged  down  in  all  the  minutiae  of  who  said 
what  when,  I  think  it  is  worth  repeating  one  sentence  from  your 
opening  statement.  "I  never  heard,  nor  do  I  have  any  reason  to  be- 
lieve, that  a  decision  to  conceal  matters  relating  to  Whitewater,  or 
anything  else  relating  to  the  President's  private  affairs,  motivated 
their  decisionmaking." 

We're  spending  a  lot  of  time  on  the  note,  when  it  was  disclosed 
and  the  time  gap,  and  it  is  frequently  referred  to  as  a  suicide  note. 
That  is  not  an  accurate  description.  This  is  a  note  of  someone  who 
expresses  his  mood,  his  concerns.  It  was  not  a  suicide  note.  If  it 
were  a  suicide  note,  it  might  have  been  treated  somewhat  differ- 
ently. And  today,  not  just  today  but  previous  days,  we've  talked 
about  the  time  gap.  Mr.  Burton,  you  were  there  on  the  22nd  when 
you  went  through  the  documents.  The  23rd  was  the  funeral.  Is  that 
correct? 

Mr.  Burton.  Yes,  sir.  11:00  a.m.  in  the  morning. 

Senator  SiMON.  The  24th  and  the  25th,  that  was  a  weekend;  is 
that  correct? 

Mr.  Burton.  Yes,  sir. 

Senator  Simon.  People  scattered  among  other  things,  just  to  try 
and  have  some  therapy.  Bernie  Nussbaum  took  off  for  Maine.  I 
don't  know  what  you  did  or  others  did,  but  then  the  26th  is  when 
the  note,  the  scraps  of  paper  were  discovered.  Is  that  correct? 

Mr.  Burton.  That's  correct. 

Senator  Simon.  So  this  is  not  an  unreasonable  time  gap  that 
we're  talking  about  here.  When  you  say  you  saw  litter  at  the  bot- 
tom of  the  briefcase,  I  happen  to  have  the  same  kind  of  a  briefcase. 
And  so  I  took  out  the  things — I  always  fill  my  briefcase  full  of  stuff 
so  I  can  read  on  planes — and  I  pulled  it  out,  pulled  out  the  stuff 
that  was  there,  and  I  found  paper  clips.  I  found  little  scraps  of 
newspaper — I  tear  things  out  of  newspapers;  David  Gergen  prob- 
ably does  the  same  thing.  I  found  those  little  yellow  stick-um 
things.  It  was  just  kind  of  a  collection  of  junk  there  at  the  bottom 
of  my  briefcase.  The  fact  that  you  saw  it  and  others  may  have  had 
a  brief  glimpse  at  it  but  you  said  nothing  about  it,  does  that  indi- 
cate that  you  did  not  feel  it  was  significant? 

Mr.  Burton.  Yes,  sir. 

Senator  Simon.  Which  is  kind  of  normal  for  a  lot  of  litter  at  the 
bottom  of  a  briefcase.  I  think  the  fact  that  you  or  someone  else 


1047 

didn't  disclose  things  is  not  a  matter  of  great  concern,  at  least  from 
my  perspective. 

We  talked  about  Mr.  Nussbaum  and  the  note.  He  went  first  to 
Mr.  McLarty's  office  and  asked  to  see  Mr.  McLarty;  is  that  correct? 

Mr.  Burton.  Yes,  sir. 

Senator  SiMON.  Mr.  McLarty  was  with  the  President,  and  so  he 
asked  you  to  come  to  his  office? 

Mr.  Burton.  Yes,  sir. 

Senator  Simon.  Then  because  of  the  closeness  of  Vince  Foster  to 
the  President  and  First  Lady,  he  asked  that — she  come  down,  un- 
derstandably, and  then  she  indicated  that  the  family  should  be  no- 
tified. She  didn't  want  to  get  into  matters  of  executive  privilege;  I 
think  is  understandable.  I  notice  the  notes  that  you  have.  Did  you 
ask  that  any  notes  not  be  provided  to  the  people  who  were  inves- 
tigating, any  notes  that  you  had  taken? 

Mr.  Burton.  No,  sir. 

Senator  Simon.  Mr.  Gergen,  did  you  ask  that  any  notes  you 
might  have  taken  not  be  provided? 

Mr.  Gergen.  No,  sir. 

Senator  Simon.  Mr.  Quinn,  did  you  ask  any  notes  you  might 
have  taken  not  be  provided? 

Mr.  Quinn.  I  don't  believe  so.  Senator. 

Senator  SiMON.  Mr.  McLarty,  did  you? 

Mr.  McLarty.  No,  sir.  I  tried  to  fully  comply  with  any  requests 
that  were  made. 

Senator  SiMON.  Mr.  Quinn,  you've  already  testified  that  Mr. 
Nussbaum  went  further  than  you  would  have  preferred  in  terms  of 
opening  to  other  agencies.  But  in  talking  about  that  first  meeting, 
you  said  everyone  involved  in  this  conversation  understood  that 
they  were  looking  for  materials  which  might  shed  light  on  why 
Vince  took  his  own  life.  Did  you  hear  anyone  talk  about,  well,  we 
have  to  watch  out,  we're  going  to  have  some  Whitewater  papers 
here;  we  may  have  to  cover  up  or  anything  like  that? 

Mr.  QuiNN.  Not  at  all,  Senator.  To  be  honest  with  you,  the  term 
Whitewater  at  that  point  in  time  meant  rafting  to  me.  I  had  never 
heard  of  it;  I  was  not  aware  of  any  concern  about  it.  In  the  course 
of  the  discussions  I  was  involved  in,  I  never  heard  it  mentioned. 
Nor  did  I  hear  anyone  express  any  interest  or  felt  need  for  ensur- 
ing that  any  particular  kind  of  information  on  any  subject  like  that 
or  otherwise  be,  be  held  back. 

Senator  SiMON.  Mr.  Quinn,  there  was  discussion  of  executive 
privilege,  but  was  there  any,  any  hint  of  covering  up  anything,  not 
just  Whitewater,  anjrthing  else? 

Mr.  QuiNN.  No,  sir,  absolutely  not. 

Senator  SiMON.  Let  me  just  ask  the  other  three  of  you,  were 
there  ever  any  hints  by  anyone  that  we  ought  to  be  covering  up 
anything — I  don't  care  what  it  is — other  than,  obviously,  you  want 
to  protect  the  Foster  family  for  personal  matters  there.  Anything 
at  all? 

Mr.  Burton.  No,  sir. 

Mr.  Gergen.  No. 

Mr.  Quinn.  No,  sir. 

Mr.  McLarty.  No,  sir,  Senator.  I've  already  stated  that  in  my 
opening  statement. 


1048 

Senator  SiMON.  Then  finally,  Mr.  Gergen,  you  mentioned  about 
the  preoccupation  with  grief,  and  then  we  have  a  situation — and 
you've  gotten  involved  in  this — where  there  were  some  differences 
of  opinion  as  to  who  has  what  responsibility.  This  is  not  the  first 
White  House  you've  had  some  experience  with.  Are  turf  wars  some- 
what common  afflictions  both  in  Congress  and  in  the  Executive 
Branch  of  Government? 

Mr.  Gergen.  Yes,  sir,  they're  virulent. 

Senator  SiMON.  When  you  say  "turf  wars,"  it  looks  like  everybody 
is  trying  to  get  out  and  grab  power,  but  people  have  a  strong  sense 
of  responsibility,  and  they  want  to  do  their  job  conscientiously,  and 
turf  war  does  not  necessarily  mean  that  someone  is  trying  to  seek 
some  attention  or  power  necessarily,  does  it? 

Mr.  Gergen.  No,  sir,  it  doesn't.  In  this  particular  instance,  it 
strikes  me  that  what  we  were  dealing  with  were  differences  of  phi- 
losophy and  differences  of  the  right  public  policy  approach  between 
Mr.  Heymann,  for  example,  and  Mr.  Quinn — ^their  sharp  differences 
of  view  about  the  proper  way  to  proceed.  I  don't  regard  those  as 
turf  wars;  I  just  regard  them  as  differences  of  opinion. 

Senator  SiMON.  In  fact,  so  far  as  you  know,  each  agency  in- 
volved— whether  it's  the  White  House  Counsel's  Office,  the  Park 
Police,  the  FBI,  or  the  Secret  Service — all  of  them  were  well  moti- 
vated; is  that  a  fair  assumption? 

Mr.  Gergen.  As  far  as  I  can  tell,  sir. 

Senator  Simon.  I  thank  you. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Bennett. 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

Senator  Grams  has  asked  me  if  he  could  ask  a  couple  of  quick 
questions  and  I  would  yield  that  time  to  him. 

Senator  Grams.  Thank  you.  Senator  Bennett,  for  yielding  time. 

I  just  wanted  to  follow  up — I  had  talked  about  two  of  the  three 
preconditions:  One  was  to  notify  President  Clinton;  the  other,  Lisa 
Foster;  and  the  third  was  the  executive  privilege.  Mr.  Gergen,  in 
earlier  testimony — Senator  Kerry  said  in  a  previous  hearing  that 
there  was  nothing  in  this  note  which  would  prompt  anyone  to  hold 
it  from  law  enforcement  authorities.  Yet,  Mr.  Gergen,  you  said  in 
your  sworn  deposition  that,  "I  recall  there  was  some  speculation 
about  whether  the  contents  of  the  note  might  prompt  legal  authori- 
ties to  look  further  into  the  issues  raised  by  the  note.  In  other 
words,  to  go  beyond  the  scope  of  the  immediate  investigation  over 
his  mental  state." 

Were  you  concerned  that  they  might  go  beyond  the  subject  itself 
of  Mr.  Foster's  death?  We  heard  testimony  earlier  from  Park  Police 
officials  that  there  was  a  sense  from  the  White  House — and  I  don't 
know  if  I'm  paraphrasing  this  right  or  not — ^but  from  the  Park  Po- 
lice officials,  they  said  there  was  a  sense  from  the  White  House 
that  investigators  might  find  something  not  related  to  Mr.  Foster's 
death.  Is  that  what  concerned  you  at  all? 

Mr.  Gergen.  It  did  not  concern  me  personally,  sir. 

Senator  Grams.  Mr.  McLarty,  would  that  concern  you  at  all? 

Mr.  McLarty.  No,  that  did  not  occur  to  me.  Senator. 

Mr.  Gergen.  But,  Senator,  I  want  to  add  to  that.  I  think  that 
there  was  some  concern. 
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Senator  Grams.  It  was  a  perception  by  the  Park  Police  and  he 
said,  in  fact,  everybody  involved  with  the  investigation  within  his 
office  had  that  perception,  so  it  wasn't  just  one  individual,  but  it 
was  something  that  they  had  a  perception  that  there  might  be 
something  else  that  might  cross  their  eyes  that  they  shouldn't 
know? 

Mr.  Gergen.  I  think  that  in  the  context  of  the  discussions  that 
took  place  among  White  House  staff  members  on  the  day  of  the 
27th,  after  we  had  come  back  from  Chicago 

Senator  Grams.  I'm  talking  way  earlier,  about  the  22nd  itself.  I 
don't  know  how  this  relates 

Mr.  Gergen.  I'm  sorry.  I  thought  we  were  talking  about  the  note. 
All  of  my  references  were  to  the  note. 

Mr.  McLarty.  As  were  mine. 

Senator  Grams.  Go  ahead  with  what  you  were  going  to  say. 

Mr.  Gergen.  I'm  not  sure  where  we  are. 

Senator  Sarbanes.  What  page  of  the  deposition  is  that  quote 
from,  could  I  ask  the  Senator? 

Senator  Grams.  I  don't  have  the  page  number. 

Senator  Sarbanes.  When  you  quoted  Mr.  Gergen  in  his  deposi- 
tion, what  page  of  the  deposition  are  you  quoting  from? 

Senator  Grams.  We  will  find  that. 

Senator  Sarbanes.  All  right.  Thank  you. 

Senator  Bennett.  Could  we  come  back  to  that? 

Senator.GRAMS.  Fine.  Thank  you  for  yielding  your  time. 

Senator  Bennett.  Let  me  ask  a  few  questions  while  you're  look- 
ing for  that. 

Mr.  Quinn,  I  found  your  exposition  on  privilege  and  national  se- 
curity matters  very  eloquent.  Also,  like  the  Chairman  I  found  it  a 
little  hard  to  reconcile  with  access  to  the  office  by  Maggie  Williams 
and  Patsy  Thomasson.  I  understand  Maggie  Williams  probably  had 
the  legitimate  clearances,  but  here  are  these  people  going  through 
his  offices  and  Maggie  Williams,  according  to  Mr.  O'Neill,  taking 
files  from  the  office.  I  do  not  find  that  easy  to  reconcile  with  the 
eloquent  statement  you  made  about  the  necessity  of  the  White 
House  Counsel  to  be  absolutely  pure  in  national  security  matters, 
attorney-client  matters,  and  sensitive  matters.  It  seems  to  me  there 
was  a  clear  sieve  in  that  area  as  regarded  people  who  are  con- 
nected with  the  First  Lady. 

Now,  Mr.  Burton,  let  me  go  back 

Mr.  Quinn.  Senator,  can  I  respond  to  that? 

Senator  Bennett.  Yes,  surely. 

Mr.  Quinn.  First  of  all,  as  I  indicated  to  the  Chairman,  I  was  not 
aware  at  the  time  of  my  discussion  with  Mr.  Nussbaum  that  any- 
one had  been  in  the  office  previously  and,  second,  I  think  that  even 
had  I  been,  the  fact  that  Mr.  Nussbaum  may  have  permitted  people 
into  the  office  whom  I  would  not  have  permitted  does  not  mean 
that  after  that  point,  it  was  Katie,  bar  the  door,  and,  let  anyone 
in.  It  was  still,  I  think,  incumbent  upon  Mr.  Nussbaum  to  ensure 
that  classified  and  privileged  materials  were  protected. 

Senator  Bennett.  What  it  boils  down  to  is  that  the  decision  was 
unilaterally  and  solely  Mr.  Nussbaum's  and  he  was  comfortable 
with  Maggie  Williams  and  Patsy  Thomasson,  but  not  comfortable 
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with  the  Department  of  Justice  and  he  made  that  decision  unilater- 
ally. 

Now,  let  me  come  back,  Mr.  Burton,  to  the  notes  that  Senator 
Grams  came  up  with.  You  have  written  here — maybe  we  want  to 
put  that  back  up  on  the  screen,  if  you  will.  It's  514.  There  it  is  on 
the  screen  again.  I  am  assuming  that  the  circle  with  the  line 
through  it  means  that  that's  a  separation  of  whatever  was  ahead 
and  above,  and  the  word  "precedent"  doesn't  apply  to  what  came 
down  below  because  there's  a  large — OK.  You  say,  "two  points.  Far 
happier  if — you  say  that's  "discussion"? 

Mr.  Burton.  Or  "disclosure." 

Senator  Bennett.  Or  "disclosure,"  not  "discovery"  as  it  is  else- 
where, "if  someone  other  than  Bernie"  and  "if  worried  about  Ush- 
er's Office,  discuss  with  me."  Could  you  address  those  two  points, 
number  one,  why  would  people  and  who  is  it  that  would  be  far 
happier  if  the  disclosure  or  discussion  was  somebody  other  than 
Bernie,  who  would  be  happier  and  why?  Number  two,  tell  us  who 
is  worried  about  the  Usher's  Office  and  why  and  what  would  you 
do  about  it  if  someone  came  to  you? 

Mr.  Burton.  Senator,  if  you  had  asked  me  right  after  I  wrote 
that  note,  I  feel  like  I  could  give  you  an  explanation  that  you  would 
be  a  lot  happier  with.  However,  we're  talking  about  notes  that  I 
wrote  2  years  ago.  We're  talking  about  notes  that  are  undated. 
We're  talking  about  notes  that  sometimes  include  discussions  at 
meetings,  sometimes  include  discussions  of  telephone  conversa- 
tions, and  sometimes  are  my  own  to-do  list.  That  is  just  a  preface, 
but  basically,  I  do  not  remember  whether  this  came  out  of  a  meet- 
ing or  came  out  of  a  telephone  call.  What  I  do  remember,  and  I 
thought  about  the  notes  a  lot  because  we  talked  about  them  in  my 
deposition- 

Senator  Bennett.  Excuse  me,  the  names  up  above  don't  help  you 
determine  that? 

Mr.  Burton.  Actually,  the  names  up  above  help  me  remember 
the  time  frame  in  which  these  were  written.  And  to  the  best  of  my 
recollection,  it  would  have  been  on  the  day  after  the  note  was 
turned  over  to  the  Park  Police  through  the  Justice  Department.  So 
on  that  day,  we  had  a  discussion  in  the  White  House — we  had  sev- 
eral discussions  about  how  the  contents  of  the  note  would  be 
turned  over  to  the  press,  whether  the  White  House  should  do  it, 
whether  the  investigators  should  do  it  and  a  lot  of  people  had  input 
and  had  opinions.  As  I  said,  I  remember  a  very  large  meeting  in 
Mr.  McLart/s  office.  I  think  I  listed  several  of  the  people  earlier 
who  were  there  that  were  involved  in  that  kind  of  discussion. 

Senator  Bennett.  Would  you  think — they  are  your  notes.  Would 
you  think  the  press  would  be  happier  if  they  didn't  have  to  deal 
with  Bernie,  or  the  President  would  be  happier  if  Bernie  weren't 
his  spokesman? 

Mr.  Burton.  I  understand  what  you're  asking  and  my  response 
to  that  is  it  seems  to  make  sense  that  it  would  be  better  for  the 
speaker,  if  you  will,  the  speaker — whoever's  notes  I'm  transcribing 
here — for  the  speaker,  they  thought  it  would  be  better  if  Bernie 
was  not  the  point  person  with  the  press. 

Senator  Bennett.  So  this  is  not  your  opinion,  this  is  somebody 
else's  opinion  and  you're  writing  it  down  as  a  reporter? 
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Mr.  Burton.  I  don't  recall.  I  don't  recall  one  way  or  the  other. 
It  seems  like  it's  probably  somebody  else  discussing  that.  It  seems 
like  that's  coming  out 

Senator  Bennett.  On  the  second  point  then,  "If  worried  about 
Usher's  Office,  discuss  with  me."  Who's  the  "me"?  Is  that  you  or  is 
that  the  speaker  again? 

Mr.  Burton.  I  don't  know.  Again,  we  talked  about  it  at  length 
in  my  deposition.  It  would  seem  to  make  sense  that  it's  me  with 
the  way  the  notes  are  written,  except  I  didn't  know  anything  about 
the  Usher's  Office.  So  in  that  sense,  it  didn't  make  sense.  Perhaps 
someone  in  the — it  has  come  out  after  the  fact  that  Mr.  Foster  was 
working  on  a  matter  that  involved  the  Usher's  Office  in  his  Coun- 
sel's Office  duty,  so  perhaps  it  was  someone  in  the  Counsel's  Office. 

Senator  Bennett.  I  see  the  yellow  light  is  on.  I'll  go  back  to  Sen- 
ator Grams  to  finish,  now  that  he's  got  his  citation. 

Senator  Grams.  Thank  you  very  much.  Senator  Bennett. 

I  wanted  to  answer  the  question  that  Senator  Sarbanes  had 
posed,  where  this  quote  came  from  by  Mr.  Gergen.  It  was  in  his 
deposition,  the  last  question  on  page  69.  I'll  read  the  question  and 
then  the  answer  again: 

Question:  Do  you  recall  any  discussion  in  which  White  House  personnel  expressed 
concern  that  if  the  contents  of  the  note  became  public,  it  might  reflect  badly  on  ei- 
ther the  President  or  the  White  House? 

The  answer  in  the  deposition  Mr.  G«rgen  gave  is: 

I  recall  there  was  some  speculation  about  whether  the  contents  of  the  note  might 
prompt  legal  authorities  to  look  further  into  the  issues  raised  by  the  note.  In  other 
words,  to  go  beyond  the  scope  of  the  immediate  investigation  over  his  mental  state. 

Mr.  Gergen.  Right. 

Senator  Grams.  You  were  going  to  make  a  comment — before  I  in- 
terrupted you — about  the  note,  the  day  after  and  the  speculation 
and  the  concern  evidently  at  a  meeting  that  legal  authorities, 
which  evidently  were  adversarial  in  nature  at  this  point  in  time  to 
this  group  rather  than  allies,  that  they  might  even  go  farther  be- 
yond the  scope  of  this  investigation? 

Mr.  Gergen.  Yes,  sir.  Senator,  the  note,  as  you  recall — I  don't 
have  the  direct  quotes  in  front  of  me,  but  I  believe  with  regard  to 
the  Travelgate  matter,  said  the  FBI  lied.  He  accused  the  FBI  of 
lying,  I  believe — I  can't — I  don't  remember  the  exact  details  of  this, 
but  there  was  a  discussion  within  the  White  House  of  whether 
upon  receipt  of  that  or  once  the  note  was  turned  over  to  the  au- 
thorities— this  was  discussions  I  recall  we  had  on  Tuesday,  on  the 
day  when  the  note  was  turned  over — whether  that  would  prompt 
or  the  Attorney  General  would  feel  forced,  having  received  that,  to 
launch  an  investigation  about  what  he  was  talking  about.  You 
know,  did  the  FBI  lie?  That  was  the  point  that  I  was  trying  to 
make  in  the  deposition. 

Inevitably,  there  were  points  raised  in  the  note  that  were  clearly 
going  to  prompt  a  lot  of  attention  by  the  press  and  by  others,  and 
that  particular  point  was  on  the  one  about  the  FBI  lying. 

Senator  Grams.  Was  there  a  feeling  in  the  group  that  it  was  an 
"us  versus  them"  type  of  mentality  and  by  that,  I  mean  other  legal 
authorities,  the  FBI,  the  Department  of  Justice,  which  is  really  all 
members  of  Government  and  the  branch  and  why  there  should 
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have  been  that  wall  set  up  you  sit  on  this  side  of  the  room  and 
we're  going  to  sit  on  this  side  of  the  room  mentality? 

Mr.  Gergen.  I  don't  think  that  was  the  point  so  much,  Senator, 
but  there  were  during  the  course  of  the  day,  that  Tuesday,  discus- 
sions about  the  ramifications  of  turning  the  note  over  to  authori- 
ties— what  would  then  flow  from  that  event;  we  started  to  think 
through  what  happens  publicly  once  the  note  is  turned  over.  That 
concern  did  not  change  people's  opinions  about  turning  the  note 
over  to  the  authorities. 

It  was  rather  a  question  of  once  the  note  goes,  here's  what  we 
should  be  anticipating.  I  think  inevitably,  there  was  a  sense  that 
once  we  turned  the  note  over  to  the  authorities,  we  were  going  to 
be  at  some  arm's  length  relationship  with  regard  to  how  that  was 
dealt  with  by  the  legal  authorities.  As  a  matter  of  good  legal  prac- 
tice, they  had  to  maintain  some  distance  from  the  White  House  on 
how  they  were  then  going  to  proceed. 

Senator  Grams.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Gergen,  I  think  in  fairness  to  you,  not  only  there  but  later 
in  your  deposition  as  well,  because  we  went  looking  for  a  comment. 
You  again  mention  this — in  fact,  in  one  of  your  answers  you  said, 
"might  prompt  law  enforcement" — the  question  was  law  enforce- 
ment authorities  to  look  more  closely  and  you  say,  "Correct,  espe- 
cially the  point  about  the  FBI,"  and  that's  the  statement  in  this 
writing  by  Vincent  Foster,  'The  FBI  lied  in  their  report  to  the  AG"? 

Mr.  Gergen.  Yes,  sir.  Thank  you. 

Senator  Sarbanes.  I  have  to  tell  you,  gentlemen,  I've  been  sitting 
here  listening  to  all  this  and  I'm  really  struck  by  the  tragedy  of  it 
all.  I  really  want  to  just  probe  this  question  with  you  because  Sen- 
ator Bennett  noted  the  fact  that  there  had  been  a  lifetime  involve- 
ment on  the  part  of  some  with  Vincent  Foster.  Then  he  talked 
about  secretiveness,  but  I  must  say  to  you,  my  perception  is  that 
there  was  a  very  deep  concern  and  sensitivity  to  the  privacy  of  the 
Foster  family  at  this  particular  time  in  terms  of  its  tragedy. 

A  great  deal  of  focus  on  that,  and  I  guess  the  question  I  want 
to  put  is — ^maybe  I  ought  to  put  this  to  you  first,  Mr.  Burton,  be- 
cause you  were  in  on  some  of  these  things  as  they  developed  a  little 
more  than  Mr.  McLarty.  Do  you  feel  in  hindsight  that  perhaps  the 
close  relationship  that  you  and  others  had  with  Vincent  Foster  may 
have  affected  how  you  handled  this  matter  and  that  your  concern 
about  according  privacy  to  the  family  took  a  preeminent  position  or 
a  very  high — actually,  it's  interesting  because  I  remember  last 
week  when  this  came  up,  Chairmsm  D'Amato  indicated  at  one  point 
that  he  understood  the  sensitivities  in  trying  to  have  Mrs.  Foster 
see  the  note  before  it  was  turned  over  so  she  wouldn't  hear  about 
it  otherwise. 

I  guess  I  ought  to  put  that  question  to  you  and  then  maybe  to 
you,  Mr.  McLarty,  and  then,  Mr.  Quinn  and  Mr.  Gergen,  maybe 
you  could  pick  up  on  it  because  you  were  not  lifetime  associates  so 
you  might  be  in  a  position  outside  of  that  immediate  circle  to  com- 
ment on  the  impact  and,  therefore,  the  behavior  of  people  that  were 
within  that  circle.  Could  you  respond  to  that,  Mr.  Burton? 
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Mr.  Burton.  Senator,  at  the  time  of  Mr.  Foster's  death,  I  did  my 
absolute  best  to  carry  out  my  job  at  the  White  House,  my  respon- 
sibilities to  the  President  and  to  the  Nation  and  the  taxpayers  that 
were  paying  my  salary.  In  looking  back  at  it  now,  I  still  grieve 
about  Vince  Foster's  death.  I  still  have  personal  thoughts  when  I 
see  certain  activities  take  place,  and  I  think  about  things  like  I 
hope  his  son  isn't  watching,  or  I  hope  his  family  doesn't  see  some 
of  the  activities  that  are  going  on. 

To  this  day  that  affects  me.  At  the  time  it  was  probably  expo- 
nentially affecting  me.  I  thought  about  how  it  was  affecting  his 
family  and  friends.  I  mentioned  earlier  that  I  can  recall  with  pre- 
cise detail  conversations  among  family  and  friends  that  I  had  that 
night  and  how  we  talked  about  Vince  and  as  I  had  to  explain  to 
them  the  nature  of  his  death.  I  also  remember  the  personal-type 
things  having  to  do  with  the  funeral,  getting  of  Mr.  Foster's  rings 
back  to  his  widow.  I  remember  those  much  sharply,  much  more — 
I'm  much  more  perceptive  about  those,  even  to  this  day,  than  I  am 
these  other  issues  that  have  been  more  the  focus  of  this  hearing. 

So  that's  a  long  way  of  answering  your  question  with  a  yes.  I 
think  to  be  fair,  I  think  it  probably  did  affect  my  performance  and 
my  job  duties. 

Senator  Sarbanes.  Mr.  McLarty. 

Mr.  McLarty.  Senator,  I  am  reluctant  to  say  it  did  not  have  an 
impact  on  my  performance  or  thoughts.  I  certainly  tried  very  dili- 
gently for  it  not  to  have  a  negative  or  confusing  impact  because  of 
the  responsibilities  I  had  at  the  time,  and  that  really  started  with 
the  decisions  that  had  to  be  made  of  notifying  the  President,  his 
movement  to  the  Foster  home  in  a  safe  and  secure  manner.  Where 
the  intersect  came  on  the  Foster  family,  I  would  hope  and  believe. 
Senator,  we  would  try  to  show  as  much  sensitivity  to  any  family 
member  of  the  White  House  that  had  this  kind  of  tragedy  or  a 
similar  tragedy.  I  believe  we  would. 

The  fact  that  you  knew  the  family  personally  and  was  a  lifelong 
friend,  it  perhaps  added  that  sensitivity,  but  there  were  certainly 
family  and  personal  interests.  There  were  public  interest  matters 
that  came  quickly  to  bear  on  the  notification  of  the  press,  how  that 
was  going  to  be  done  and  balancing  that  with  the  sensitivity  to  the 
family.  That's  something  Mr.  Gergen,  Mr.  Gearan,  and  I  had  to 
work  through  early  that  evening,  so  there  were  matters  continually 
like  that. 

I  also  made  a  conscious  decision,  Senator,  and  I  believe  it  was 
the  correct  one,  and  I,  to  the  best  of  my  ability,  carried  it  out,  is 
that  there  were  other  important  affairs  of  state  that  we  had  to 
keep  moving  forward.  And  while  this  was  an  important  matter,  it 
was  critical  that  we  continued  to  try  to  deal  with  these  issues  be- 
cause the  world  clearly  was  not  going  to  stop  and  to  the  best  of  our 
ability  we  did  that.  I  cannot  say  without  any  reservation  that  the 
loss  did  not  impact  me  or  affect  my  judgment  or  thinking  at  the 
time.  I  hope  it  did  not. 

Senator  Sarbanes.  Well,  I  see  you  made  that  comment  in  your 
statement  as  well,  but  you  were  really  steeling  yourself  to  your  re- 
sponsibilities, weren't  you?  I  mean,  if  you  could  have  given  in  to 
your  real  feelings,  you  would  have  been  in  a  state  of  real  emotional 
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despair,  would  you  have  not?  I  take  it  you  were  in  a  state  and  you 
sought  to  control  it  and  proceed  with  your  work;  is  that  correct? 

Mr.  McLarty.  That's  well  stated. 

Senator  Sarbanes.  I  mean,  Vince  Foster  was  a  lifetime  friend  of 
yours  from  childhood? 

Mr.  McLarty.  Lifetime  friend,  yes,  sir,  and  a  colleague,  and  I 
had  some  opportunity  to  deal  with  those  emotions  that  weekend 
after  the  funeral  in  Little  Rock  and  the  burial  in  Hope. 

Senator  Sarbanes.  Mr.  Gergen,  do  you  and  Mr.  Quinn  have  any 
observations  on  this  point? 

Mr.  Gergen.  Senator,  I  believe  that  in  the  20th  century  this  sui- 
cide was  unique  within  the  White  House,  and  there  is  no  rule  book 
for  knowing  how  to  deal  with  a  suicide  within  the  family.  We  were 
on  uncharted  territory  in  the  first  few  days  afterwards,  and  I've 
often  wondered  whether,  in  fact,  in  the  first  few  days,  the  people 
who  were  as  close  as  they  were  to  Vince  Foster  and  were  dealing 
with  the  papers  and  the  documents  and  that  sort  of  thing — wheth- 
er the  grief  did  not,  in  fact,  play  a  large  role  in  how  they  were  re- 
sponding. 

If  you  were  going  to  sit  down  and  write  a  rule  book  for  the  future 
for  how  to  handle  suicides  in  the  White  House  or  the  Executive 
Branch  or  at  a  law  firm  or  wherever  it  might  be,  you  might  want 
to  suggest  that  those  who  are  closest  to  it  recuse  themselves  and 
let  others  handle  it,  because  I  think  it  was  such  a  heavy  burden 
on  these  people.  I  think — my  judgment  was  in  watching  them — and 
I  was  not  close  to  it  those  first  few  days — my  judgment  was  that 
they  were  doing  the  best  they  could  under  the  circumstances,  but 
I  do  think  that  the  grief  did  have  a  heavy  influence  upon  the  way 
things  proceeded. 

As  to  the  note,  it  was  quite  striking  to  me  in  the  conversation 
we  had  with  the  President  the  night  when  we  went  to  him  to  say 
there  was  a  note  and  to  report  our  recommendation  to  turn  it  over 
to  the  authorities  promptly — he  immediately  said  we  must  turn  it 
over  to  the  authorities. 

Even  as  he  said  we  have  to  turn  it  over,  he  then  went  on  to  ob- 
serve that  the  soul  of  Vince  Foster  would  not  be  allowed  to  rest. 
That  concerned  him  a  great  deal — that  the  widow  and  members  of 
the  family  would  continue  to  be  the  subject  of  a  lot  of  speculation 
in  the  press.  In  some  ways  the  tragedy,  has  been  unfolding  since 
then,  as  seen  by  the  fact  that  we  need  to  have  these  hearings,  that 
you  all  feel — I  think  with  adequate  reason — that  you  need  to  look 
into  this  further. 

In  some  ways,  you  have  to  feel  that  the  overlying  tragedy  of  all 
that's  hanging  over  all  of  us  is  the  sense  that  this  family  must  con- 
tinue to  suffer  the  anguish  of  this  kind  of  intense  scrutiny. 

Senator  Sarbanes.  Mr.  Quinn,  do  you  want  to  add  anything? 

Mr.  Quinn.  Senator,  I  hesitate  to  draw  conclusions. 

I  will  say  this:  As  you've  heard,  the  sense  of  grief  and  the  sense 
of  shock  were  pervasive  throughout  the  White  House.  There's  no 
doubt  about  that.  I've  provided  testimony  on  a  limited  disagree- 
ment I  had  with  Mr.  Nussbaum.  It  certainly  was  my  observation 
that  Bernie  and  Vince  had  grown  close  in  the  time  they  worked  to- 
gether. Again,  without  drawing  any  factual  conclusion,  there  can 
simply  be  no  doubt  but  that  everyone  in  that  office  was  deeply  af- 
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fected,  deeply  shocked,  and  was  grieving  at  the  time  all  of  these  de- 
cisions had  to  be  made. 

The  Chairman.  I  want  to  ask  a  few  questions.  Mr.  McLarty,  do 
you  recall  having  a  meeting  or  conversation  with  Mr.  Burton?  I 
want  to  get  back  to  those  notes.  Maybe  you  can  put  up  that  note, 
514,  in  which  the  two  points  are  made.  Mr.  Burton  seems  to  feel 
that  these  are  the  reflections  of  someone  else  rather  than  his.  Is 
that  correct,  Mr.  Burton? 

Mr.  Burton.  Yes,  sir.  Logically,  I  got  to  that.  I  don't  have  an 
independent  recollection. 

The  Chairman.  All  right.  Let's  see  if  we  can't  perhaps  refresh 
your  recollection.  Do  you,  Mr.  McLarty,  have  any  recollection  of  a 
conversation  with  Mr.  Burton  or  a  meeting  in  which  you  might 
have  expressed  that  you  would  have  been  far  happier  if  someone 
other  than  Bernie — I  guess  as  it  relates  first  to  the  note,  and  sec- 
ond, the  Usher's  Office  and  the  money  paid  to  decorate — that  they 
discuss  it  with  you,  "discuss  it  with  me,"  meaning  yourself.  Do  you 
recall  that  conversation?  Would  you  have  been  the  person  that  he's 
referring  to? 

Mr.  McLarty.  Mr.  Chairman,  I  don't  recall  this  particular  meet- 
ing, and  I  don't  recall  the  matters  that  you're  talking  about  or  Mr. 
Burton  discussing  those  with  me. 

The  Chairman.  Mr.  Gergen,  I  want  to  ask  you  the  same  ques- 
tion. Do  you  recall  a  conversation  and/or  meeting  in  which  you  may 
have  suggested  to  Mr.  Burton  that  it  would  have  been  better  if 
someone  other  than  Bernie — now,  I'm  dropping  out  the  word  "dis- 
cussion" or  "discovery  and  we're  assuming — or  "disclosure" — other 
than  Bernie  disclose  this  information? 

Mr.  Gergen.  Mr.  Chairman,  I  don't  recall  that  precise  discus- 
sion. I  do  recall  that  we  thought  that  Mr.  Gearan  ought  to  serve 
as  the  chief  spokesperson  for  the  White  House  on  these  matters. 

The  Chairman.  Well,  then,  the  note  doesn't  refer  to  Mr.  Gearan. 
It  says  "if  someone  other  than  Bernie."  And  do  you  recall  having 
a  discussion  about  referring  anybody  worried  about  the  Usher's  Of- 
fice to  you? 

Mr.  Gergen.  No,  I  don't  recall  that.  I  do  recall  having  discus- 
sions about  the  Usher's  Office. 

The  Chairman.  You  do? 

Mr.  Gergen.  Yes,  sir. 

The  Chairman.  With  Mr.  Burton? 

Mr.  Gergen.  I  can't  remember  who  it  was  with,  but  there  were 
staff"  discussions  about  the  contents  of  the  note.  As  I  related  earlier 
to  Senator  Grams,  the  contents  of  the  note  itself  inevitably,  once 
they  went  public,  were  going  to  spur  some  press  inquiries  about  the 
various  elements. 

The  Chairman.  Sure.  Were  you  aware  of  the  fact  that  the  Presi- 
dent had  not  been  advised  for  that  24  hours? 

Mr.  Gergen.  As  you  know,  I  came  back  commercially  that 
evening,  and  Mr.  McLarty  told  me  as  I  left  of  his  decision,  that  he 
wanted  to  come  back  to  the  White  House  to  have  a  meeting  and 
look  at  the  note  and  reach  a  consensus  before  going  to  the  Presi- 
dent. When  we  had  the  meeting  with  the  President  that  evening, 
I  was  not  sure  whether  the  President  had  been  informed  prior  to 
that  time  or  not. 
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The  Chairman.  OK. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Gergen,  something  you  said  struck  me.  You  said  that  when 
you  went  in  to  see  the  President  on  Tuesday  the  27th  with  infor- 
mation that  the  note  had  been  found,  his  reaction  was  turn  it  over 
now? 

Mr.  Gergen.  Yes,  sir. 

Mr.  Chertoff.  There  was  no  discussion  about  privilege  or  any- 
thing Hke  that? 

Mr.  Gergen.  I  don't  recall  a  discussion  about  privilege. 

Mr.  Chertoff.  Mr.  McLarty,  you  understood  that  as  of  Monday 
night,  when  the  President  got  back  into  Washington,  back  to  the 
White  House,  Mrs.  Clinton  had  already  been  made  aware  of  the 
note;  correct? 

Mr.  McLarty.  Yes,  I  was  aware  that  Mr.  Nussbaum  had  told  me 
that  he  had  told  Mrs.  Clinton  about  the  note. 

Mr.  Chertoff.  Are  you  aware  of  any  instruction  the  President 
gave  to  turn  over  the  note  at  any  time  before  this  meeting  late  in 
the  day  on  Tuesday? 

Mr.  McLarty.  No,  I  was  not  aware  of  any  instructions,  Mr. 
Chertoff.  To  the  best  of  my  knowledge,  when  we  informed  the 
President  of  the  note  and,  as  I  recall  it,  really  had  a  plan  of  action 
this  is  what  we  were  going  to  do,  and  he  approved  that  or  con- 
curred with  it,  that  was  the  first  time  he  had  heard  about  this. 

Mr.  Chertoff.  Does  it  strike  you  as  odd  that  the  First  Lady, 
having  known  about  the  note  as  of  Monday  night,  and  the  Presi- 
dent having  come  back  to  the  White  House  on  Monday  night,  that 
the  President  would  not  have  been  told  by  the  First  Lady  that 
something  had  been  found  in  Mr.  Foster's  handwriting? 

Mr.  McLarty.  Mr.  Chertoff,  I  really  didn't  think  about  that.  I 
made  a  decision  not  to  tell  the  President  until  we  had  all  the  facts 
together  and  had  made  decisions  and  a  plan  of  action,  and  that's 
what  we  did. 

Mr.  Chertoff.  But  at  any  rate,  you're  not  aware  of  the  Presi- 
dent giving  any  instruction  to  turn  the  note  over  between  the  time 
that  he  arrived  back  at  the  White  House  on  Monday  night  and  the 
time  you  spoke  to  him  on  late  Tuesday  afternoon? 

Mr.  McLarty.  Mr.  Chertoff,  that's  correct.  In  fact,  part  of  our 
discussion  with  him  was  a  plan  of  action,  what  we  were  going  to 
do,  and  he  concurred  in  that  and  basically  approved  of  it. 

Mr.  Chertoff.  Let  me  ask  you  this,  Mr.  Quinn,  because  I  want 
to  settle  on — ^you've  given  us  your  position  at  some  length  on  the 
issues  of  privilege  and  you  read  at  some  length  from  the  oath  that 
everybody  signs  when  they  deal  or  take  responsibility  for  national 
security  documents.  I  take  it  Mr.  Nussbaum,  to  your  knowledge, 
signed  that  same  oath;  right? 

Mr.  Quinn.  I  assume  that  to  be  the  case. 

Mr.  Chertoff.  That's  an  oath  that  requires  one  not  only  to  safe- 
guard documents  against  intentional  misuse  but  to  safeguard  them 
even  against  negligence,  negligent  dissemination;  correct? 

Mr.  Quinn.  That's  how  I  read  it. 

Mr.  Chertoff.  I  take  it  that  it  would  be,  in  your  mind,  at  least 
negligent  to  send  a  person  with  no  security  clearance  into  an  area 
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where  there  might  be,  as  you  put  it  earher,  even  code  word  cleared 
documents  without  supervision;  correct? 

Mr.  QuiNN.  If  one  thought  that  that  might  be  the  case.  I  have 
no  idea  what  was  in  Mr.  Nussbaum's  mind  at  any  point  in  this 
process  in  terms  of  whether  he  knew  or  didn't  know  whether  such 
documents  might  be  present. 

Mr.  Chertoff.  Well,  you  knew  as  of  the  22nd  that  one  of  the 
concerns  about  what's  in  the  office  is  that  they  might  be  national 
security  documents;  right? 

Mr.  QuiNN.  It  was  one  of  the  concerns  I  expressed. 

Mr.  Chertoff.  Does  it  seem  to  you  that  that  concern  would 
never  have  occurred  to  Mr.  Nussbaum  2  days  earlier  on  the  20th? 

Mr.  QuiNN.  I  can't  speculate  as  to  whether  it  did  occur  or  might 
have  occurred  to  him. 

Mr.  Chertoff.  Did  you  know  that  Mr.  Watkins  selected  Patsy 
Thomasson  as  the  person  to  be  sent  in  to  look  for  a  note  in  Mr. 
Foster's  office? 

Mr.  QuiNN.  I  did  not. 

Mr.  Chertoff.  Are  you  aware  of  any  discussions  anybody  ever 
had  with  Mr.  Watkins  about  whether  it  was  appropriate  to  pick  a 
person  who  had  received  no  security  clearance  as  the  designated 
individual  to  search  an  office  with  possible  code  word  classified  doc- 
uments? 

Mr.  QuiNN.  I'm  not  aware  of  any  such  discussions.  To  the  best 
of  my  recollection,  the  first  meaningful  discussion  I  had  of  this 
search  was  the  discussion  you've  heard  about  earlier  when  Mr. 
Nussbaum  and  I  met  on  this,  and  we  exchanged  views. 

Mr.  Chertoff.  In  that  meaningful  discussion,  Mr.  Nussbaum 
didn't  say  you  know.  Jack,  I  think  I  blew  it  on  the  20th  because 
I  left  Patsy  Thomasson,  who  has  no  security  clearance,  alone  in  a 
room  looking  through  drawers  in  a  briefcase  which  might  have  na- 
tional security  documents?  He  didn't  say  that  to  you? 

Mr.  QuiNN.  No,  he  didn't  say  that  to  me. 

Mr.  Chertoff.  I'm  sorry,  Patsy  Thomasson? 

Mr.  QuiNN.  No,  he  didn't  indicate  to  me  that  she  had  searched 
the  office. 

Mr.  Chertoff.  Did  he  tell  you  he  was  going  to  bring  Maggie  Wil- 
liams in  later  that  day  to  do  a  review  of  attorney-client  privileged 
documents  in  Mr.  Foster's  office? 

Mr.  QuiNN.  No,  he  did  not. 

Mr.  Chertoff.  I  take  it  you're  aware  that  there  was  a  category 
of  documents,  or  you  later  became  aware  that  there  was  a  category 
of  documents  in  Mr.  Foster's  files  that  were  removed  and  ulti- 
mately placed  in  the  custody  of  Williams  &  Connolly;  right? 

Mr.  QuiNN.  I  have  heard  that.  I  have  no  firsthand  knowledge  of 
that. 

Mr.  Chertoff.  And  you  would  agree  with  me  that  documents 
that  are  official  executive  privilege  documents  would  not  be  re- 
moved to  a  private  law  firm? 

Mr.  QuiNN.  I'm  not  aware  that  any  documents  that  were  official 
executive  privilege  documents  were  so  moved. 

Mr.  Chertoff.  Is  it  your  understanding — let  me  withdraw  the 
question  and  ask  it  this  way.  On  the  22nd,  was  it  your  understand- 
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ing  that  there  were  personal  documents  of  the  CUntons  subject  to 
their  personal  attorney-client  privilege  in  Mr.  Foster's  office? 

Mr.  QuiNN.  I  do  not  believe  that  that  came  up  one  way  or  the 
other.  I  don't  believe  that  anyone,  including  Mr.  Nussbaum,  indi- 
cated that  there  were  or  there  weren't  such  documents  in  the  office. 

Mr.  Chertoff.  You  know  who  Maggie  Williams  is;  right? 

Mr.  QuiNN.  Of  course. 

Mr.  Chertoff.  She's  not  a  lawyer;  right? 

Mr.  QuiNN.  I  don't  believe  she  is. 

Mr.  Chertoff.  She  certainly  does  not  work  for  Williams  & 
Connolly  or  any  other  private  attorneys  who  were  representing  the 
Clintons;  right? 

Mr.  QuiNN.  No,  but  she's  the  Chief  of  Staff  to  the  First  Lady  and 
the  agent  of  the  client — one  of  the  clients  in  question. 

Mr.  Chertoff.  She's  an  agent — a  Government  employee,  an 
agent  of  a  client  working  in  an  official  capacity;  right? 

Mr.  QuiNN.  Correct. 

Mr.  Chertoff.  She  is  not  an  agent  of  an  attorney  or  a  client 
with  respect  to  personal  documents;  right? 

Mr.  QuiNN.  Well,  I'm  not  sure  what  personal  documents  we're 
talking  about. 

Mr.  Chertoff.  I'm  just  asking  you  in  general.  Is  it  your  under- 
standing that  she  is  an  agent  of  the  lawyer  or  the  client  as  far  as 
personal  documents  that  the  Clintons  had? 

Mr.  QuiNN.  Again,  I  don't  know  that  there  were  personal  docu- 
ments. There  may  well  have  been,  but  I  don't  know  that  myself. 

Mr.  Chertoff.  Let  me  ask  you  a  couple  questions,  Mr.  Grergen, 
before  I  surrender  my  time,  if  I  can.  Your  indication  is  to  us  that 
you  viewed  this  period  of  time,  this  week,  as  a  period  where  every- 
one was  overwhelmed  with  grief;  correct? 

Mr.  Gergen.  I  thought  I  said,  sir,  that  I  thought  it  had  a  heavy 
influence. 

Mr.  Chertoff.  Did  anyone  ever  explain  to  you  why  during  that 
week  with  so  much  going  on,  preparing  to  go  to  Arkansas  for  the 
funeral,  assimilating  the  fact  of  Vincent  Foster's  death,  why  on 
that  Thursday  it  was  necessary  to  collect  personal  documents  for 
the  Clintons  and  move  them  out  of  Mr.  Foster's  office? 

Mr.  Gergen.  No,  sir. 

Mr.  Chertoff.  When  did  you  first  learn  that  personal  documents 
of  the  Clintons  had  been  removed  from  Mr.  Foster's  office  and  put 
in  the  residence? 

Mr.  Gergen.  I  believe,  Mr.  Chertoff,  the  first  time  I  learned  of 
that  was  when  Mr.  Collier  came  to  me. 

Mr.  Chertoff.  When  was  that? 

Mr.  Gergen.  As  I  say,  I  don't  have  an  exact  date  on  it,  but  I  be- 
lieve that  occurred  after  the  note  was  turned  over  to  the  Park  Po- 
lice on  that  Tuesday  night. 

Mr.  Chertoff.  I  want  to  make  sure  you  didn't  misunderstand 
the  question.  I  asked  you  when  were  you  first  aware  that  personal 
documents  were  removed  from  the  Foster  office  and  taken  to  the 
White  House  residence? 

Mr.  Gergen.  Oh,  I'm  sorry,  I  did  not  understand  that  question. 
I'm  sorry.  I  was  talking  about  the  division  of  the  documents  into 
three  piles. 
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Mr.  Chertoff.  No,  I  mean  the  removal  of  documents  and  the 
placement  of  the  documents  in  a  closet  on  the  third  floor  of  the 
White  House  residence? 

Mr.  Gergen.  It  was  some  months  later. 

Mr.  Chertoff.  How  did  you  learn  about  it? 

Mr.  Gergen.  I  learned  about  it  through  someone  else  who  was 
working  at  the  White  House  some  months  later. 

Mr.  Chertoff.  Who  was  that? 

Mr.  Gergen.  Mr.  Joel  Klein,  who  was  then  Deputy  Counsel. 

Mr.  Chertoff.  How  did  you  come  to  learn  about  it  from  Mr. 
Klein? 

Mr.  Gergen.  He  and  I  had  a  friendship  that  developed  over  time. 
We  had  known  each  other  before  we  came  to  the  White  House.  As 
you  know,  he  came  in  later  as  Deputy  Counsel,  and  we  had  a  rela- 
tionship that  became  quite  close  in  terms  of  talking  about  where 
the  White  House  was  and  what  it  ought  to  be  doing. 

Mr.  Chertoff.  What  was  the  context  of  your  learning  about 
this? 

Mr.  Gergen.  I  believe  it  was  a  private  conversation  in  my  office. 

Mr.  Chertoff.  Was  it  triggered  by  some  event? 

Mr.  Gergen.  Not  to  my  knowledge.  It  may  have  been  triggered 
by  the  fact  that  that's  when  he  learned  of  it. 

Mr.  Chertoff.  About  when  was  that  relative  to  the  period  of 
time  you  served  in  the  White  House? 

Mr.  Gergen.  I'm  sorry,  I  can't  place  that  with  any  precision. 
There  was  a  fairly  long  passage  of  time  before  I  learned  of  that. 

Mr.  Chertoff.  Was  it  after  it  had  leaked  out  to  the  press? 

Mr.  Gergen.  It  was  before  it  leaked  out  to  the  press. 

Mr.  Chertoff.  Did  he  come  to  you  to  advise  you  about  the  fact 
that  there  was  a  problem  in  his  discovery  of  the  fact  that  the  docu- 
ments had  not  gone  directly  to  the  private  attorneys  office? 

Mr.  Gergen.  I'm  not  sure  that  was  the  exact  context.  He  and  I 
sometimes  had  private  conversations  to,  in  effect,  counsel  each 
other  about  what  we  were  doing.  He  was  in  the  legal  office  and 
came  to  me  to  have  a  private  conversation  about  that,  as  I  recall. 

Mr.  Chertoff.  Was  he  asking  for  your  advice  or  was  he  giving 
you  his  advice? 

Mr.  Gergen.  I  believe  that  he  was  sharing  it  with  me  to  see 
what  kind  of  response  I  had  and  what  I  might  think  about  how  he 
should  proceed. 

Mr.  Chertoff.  What  was  the  question  about  how  to  proceed? 
What  was  the  issue  for  decision  here? 

Mr.  Gergen.  It  was  not  unlike  other  kinds  of  conversations  one 
would  have  with  someone  on  the  staff.  I  think  he  had  learned  of 
it  and  he  wanted  to  share  it  with  me  privately  and  I  did  not  talk 
to  anyone  else  about  it.  And  it  was  more  in  the  context  of  sort  of, 
here's  where  we  are,  and  eventually,  I  think  at  that  time  there  was 
already  some  assumption  that  there  would  be  some  investigations 
or — I  guess  it  may  well  have  been  that  the  Independent  Counsel 
had  been  appointed  by  then  and  it  was  clear  to  him,  as  it  was  clear 
to  me,  that  in  any  investigation  that  the  removal  would  become 
known. 

Mr.  Chertoff.  So  was  there  a  concern  about  what  would  happen 
when  it  publicly  emerged  or  it  emerged  in  the  course  of  an  inves- 
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tigation  by  the  Independent  Counsel  that  contrary  to  the  prior  im- 
pression, the  documents  had  actually  been  reposed  in  the  White 
House  residence  for  a  period  of  time? 

Mr.  Gergen.  I'm  not  sure  we  discussed  it  in  terms  of  the  public 
response  so  much  as  simply  the  legal  implications.  I  do  not  think 
at  that  time  that  either  he  or  I  knew  an3rthing  about  the  circum- 
stances surrounding  that  event.  It  was  much  later  when  I 
learned — I'm  not  sure  how;  it  may  well  have  been  through  the 
press  reports — about  how  it  actually  took  place. 

Mr.  Chertoff.  Didn't  you  tell  Mr.  Klein — Mr.  Chairman,  if  you 
want  me  to  come  back  to  it  afterwards,  I  will.  If  I  can  keep  going, 
I  would  be  happy  to  keep  pursuing  it. 

The  Chairman.  I'm  going  to  ask  Senator  Sarbanes  if  he  would 
allow  Mr.  Chertoff  to  continue  on,  just  so  he  can  complete  this  line, 
but  if  you  want,  we  could  go  here  and  then  we'll  just  have  to  re- 
turn. So  I  think  in  the  interest  of  time 

Senator  Sarbanes.  I  think  that's  sensible,  provided  it's  not  going 
to  be — how  long  do  you  expect  to  go? 

Mr.  Chertoff.  Oh,  3,  4,  5  minutes,  something  like  that. 

The  Chairman.  Thank  you.  Senator. 

Mr.  Chertoff. 

Mr.  Chertoff.  I  want  to  try  to  pin  this  down,  Mr.  Gergen.  Mr. 
Klein  comes  in  to  you  and  tells  you  he's  discovered  this  fact;  right? 

Mr.  Gergen.  Correct,  sir. 

Mr.  Chertoff.  How  does  he  find  out  about  it? 

Mr.  Gergen.  I  don't  know  the  answer  to  that  question. 

Mr.  Chertoff.  Did  he  tell  you  who  he  learned  it  from? 

Mr.  Gergen.  He  did  not.  He  was  careful  about  that.  He  told  me 
that  in  confidence  and  I  protected  that  confidence.  He  really  want- 
ed to  discuss  it.  There  was  nothing  either  one  of  us  could  do  about 
it.  He  wanted  to  think  about  it.  He  wanted  to  have  somebody  else 
he  could  mull  it  over  with. 

Mr.  Chertoff.  What  was  to  be  mulled,  was  it  a  question  of  tell- 
ing the  Independent  Counsel  about  it? 

Mr.  Gergen.  No,  I  don't  think  that  was  the  issue  at  all.  Neither 
one  of  us  was  in  that  chain  of  information. 

Mr.  Chertoff.  Was  it  a  concern  that  maybe  someone  had  pre- 
viously not  mentioned  this  in  an  interview  with  the  FBI  or  the 
Independent  Counsel? 

Mr.  Gergen.  I  don't  recall  that  being  the  concern.  It  was  simply 
the  fact  that  the  documents  had  gone  there  on  the  way  to  Williams 
&  Connolly.  Neither  of  us,  I  want  to  stress,  knew  the  surrounding 
circumstances. 

Mr.  Chertoff.  So,  of  course,  you  told  Mr.  Klein  why  don't  you 
find  out  what  went  on;  right? 

Mr.  Gergen.  No,  that  was  not  the  kind  of  conversation  we  had. 
It  was  more — it  was  sort  of  "stay  tuned." 

Mr.  Chertoff.  Was  it  stay  tuned  waiting  to  hear  what  happened 
or  did  you  suggest  or  did  Mr.  Klein  suggest  that  it  would  be  appro- 
priate to  go  out  and  get  the  answer  to  what  happened? 

Mr.  Gergen.  Mr.  Chertoff,  it's  been  my  experience  that  when 
there's  an  independent  investigation  going  on,  it's  inappropriate  for 
those  in  the  White  House  staff  to  start  pursuing  their  own  personal 
investigations. 
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Mr.  Chertoff.  Are  you  comfortable  at  this  point  in  time  that 
this  conversation  occurred  after  the  Independent  Counsel  had  al- 
ready engaged  in  his  investigation? 

Mr.  Gergen.  I  can't  be  absolutely  certain  of  that.  That's  my 
memory,  but  please  don't  hold  me  to  that.  I  can't  remember  exactly 
what  day  that  was.  He  and  I,  as  happens  in  every  organization, 
had  a  confidential  relationship  that  we  protected,  and  I  have  a  very 
high  respect  for  him.  I  think  he  served  extremely  well  in  the  White 
House.  It  was  on  the  basis  of  just  sharing  a  confidence. 

Mr.  Chertoff.  I  understand  it,  but  that  wasn't  quite  what  my 
question  was.  My  question  was  this  conversation  occurred  after  the 
Independent  Counsel  was  engaged  in  his  work;  right? 

Mr.  Gergen.  So  far  as  I  can  remember,  sir. 

Mr.  Chertoff.  You're  telling  us  the  reason  you  and — neither  you 
or  he  pursued  getting  the  facts  about  this  was  because  you  were 
concerned  that  any  inquiry  on  your  part  would  somehow  be  per- 
ceived negatively  by  the  Independent  Counsel? 

Mr.  Gergen.  I  can't  remember.  It  was  not  something  I  was  going 
to  pursue  in  my  capacity.  I  was  not  clothed  with  that  kind  of  au- 
thority £ind  I  think  it  would  have  been  regarded  as  quite  inappro- 
priate for  me  to  proceed.  I  think  it  was  really  more  a  question  of 
him  wanting  to  think  through  with  somebody  whom  he  trusted. 

Mr.  Chertoff.  I  gather  he  was  concerned  that  this  might  be  a 
real  problem? 

Mr.  Gergen.  He  was  concerned.  Until  one  knows  the  surround- 
ing circumstances,  one  doesn't  know  how  to  evaluate. 

Mr.  Chertoff.  Because  it  hadn't  come  out  previously;  right? 

Mr.  Gergen.  Correct.  And  neither  one  of  us,  as  I  recall  at  that 
time,  knew  the  circumstances  surrounding  it. 

Mr.  Chertoff.  Was  this  before  or  after  the  First  Lady  gave  her 
press  conference  in  April  1994? 

Mr.  Gergen.  I  simply  cannot  answer  that  question. 

Mr.  Chertoff.  Were  you  involved  in  the  preparations  for  that 
press  conference? 

Mr.  Gergen.  This  was  the  press  conference  with  regard  to  the 
investments? 

Mr.  Chertoff.  Yes,  a  whole  series  of  things,  including  the  han- 
dling of  documents  in  Mr.  Foster's  office.  Were  you  involved  in 
that? 

Mr.  Gergen.  I  did  not  brief  her  with  regard  to  that  press  con- 
ference, sir. 

Mr.  Chertoff.  You  had  no  involvement  in  that? 

Mr.  Gergen.  As  I  recall,  I  did  not  meet  with  her  prior  to  that 
press  conference. 

Mr.  Chertoff.  I  asked  a  little  bit  of  a  different  question,  not  did 
you  meet  with  her,  did  you  have  involvement  with  her? 

Mr.  Gergen.  As  I  recall,  she  was  briefed  by  her  attorneys  and 
not  by  the  staff.  I  may  be  wrong  about  that,  but  I  was  not  involved. 

Mr.  Chertoff.  You  mean  her  private  attorneys? 

Mr.  Gergen.  Yes,  sir. 

Mr.  Chertoff.  Is  that  a  customary  thing  with  press  conferences 
involving  the  First  Lady,  to  have  them  briefed  by  private  attor- 
neys? 
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Mr.  Gergen.  With  all  fairness  to  her,  after  all,  the  material  had 
moved  over  to  the  private  attorneys.  The  question  of  the  invest- 
ments was — Mr.  Kendall  was  looking  into  that.  He  was  leading  the 
inquiry  on  her  behalf  and  determining  what  had  happened,  so  it 
seems  to  me  it  was  only  natural  that  she  consult  with  the  same 
person  who  was  conducting  the  inquiry. 

Mr.  Chertoff.  Do  you  recall  what  position  she  took  in  the  press 
conference  regarding  the  handling  of  the  documents? 

Mr.  Gergen.  I  do  not,  sir.  I  have  not  reviewed  that  in  some  time. 

Mr.  Chertoff.  That's  not  connected  in  your  mind  with  this  issue 
involving  Mr.  Klein  coming  to  you  about  the  discovery  of  the  docu- 
ments having  been  held  in  the  residence? 

Mr.  Gergen.  With  due  respect,  I  can't  say  with  precision 

The  Chairman.  Mr.  Gergen,  I  think  that  possibly  what  Mr. 
Chertoff  is  suggesting  is  given  the  fact  that  there  had  been  a  press 
conference  in  which  the  First  Lady  revealed  the  circumstances 
under  which  the  papers  were  moved,  and  the  fact  that  we  find  out 
some  months  later  that  they  were  stored  in  the  White  House  closet 
upstairs  for  a  period  of  time,  it  would  seem  to  fit  with  a  recollection 
that  it  would  have  taken  place  after  the  press  conference  that  Mrs. 
Clinton  held,  the  discovery  as  to  what  events  took  place. 

Now,  if  you  can't  recall  that,  you  can't  recall  that.  Maybe  that  re- 
freshes your  recollection.  I  don't  know.  I'm  not  pushing  you,  but  I 
think  that's  the  point  that  Mr.  Chertoff  is  making 

Mr.  Chertoff.  Exactly. 

The  Chairman.  — ^that  logically,  you  would  have  a  confidential 
discussion  with  the  Deputy  White  House  Counsel,  Mr.  Klein,  your 
friend  and  shared  ideas  confidentially  of  some  concern  after  the 
public  pronouncement  about  how  the  documents  supposedly  were 
handled  and  the  inconsistency  as  it  related  to  those  facts  that  later 
came  out.  But  again,  if  you  can't  recall  the  timing,  you  can't  recall 
the  timing,  but  that  would  seem  to  be  a  more  logical  pattern  and 
I  think  that's  what  Mr.  Chertoff 

Mr.  Chertoff.  Exactly. 

Mr.  Gergen.  Mr.  Chairman,  I  appreciate  you  enlightening  me 
because  I  wasn't  sure  where  this  line  of  inquiry  was  going. 

The  Chairman.  Nor  was  I. 

Mr.  Gergen.  Having  said  that,  I  can't  recall  that — that  did  not 
stick  in  my  mind  as  being  the  critical  point  that  Joel  was  raising 
with  me. 

The  Chairman.  I'm  not  trying  to  press  you  on  it.  I'm  suggesting 
that  that  was  the  motivation  for  Mr.  Chertoff  s  line  of  questioning 
and  I  want  to  thank  Senator  Sarbanes  and  Mr.  Ben-Veniste  for  al- 
lowing Mr.  Chertoff  to  complete  that  train  of  thought  and  question- 
ing. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  McLarty,  I  wanted  to  focus  back  on  the 
day  when  you  went  in  and  told  the  President  about  the  note.  Some 
questions  were  raised  earlier  about  well,  didn't  he  inquire  about  it, 
didn't  he  ask  a  lot  of  questions  and  so  forth.  Now,  as  I  understand 
it,  you  all  went  in  and  briefed  the  President  and  laid  out  for  him — 
let  me  ask  you  the  question,  did  you  lay  it  all  out,  how  the  note 
was  found,  what  the  note  said,  et  cetera,  so  at  the  end  of  that  brief- 
ing, there  weren't  any  questions  really  for  the  President  to  ask? 
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Mr.  McLarty.  Senator,  that's  correct,  and  that's  what  I  tried  to 
explain  earlier  in  response  to  another  question.  We  did  give  him  a 
briefing  and  we  had  a  recommended  plan  of  action  that  we  were 
already  beginning  to  implement. 

Senator  Sarbanes.  Your  recommendation  was  to  turn  it  over  to 
the  investigators? 

Mr.  McLarty.  Yes,  that's  correct. 

Senator  Sarbanes.  The  President  said  that's  what  you  ought  to 
do? 

Mr.  McLarty.  He  did.  He  agreed  with  it  promptly. 

Senator  Sarbanes.  So  there  wasn't  really  a  question  of  the  Presi- 
dent, in  effect,  of  his  own  accord  directing  you  to  do  this.  This  was 
the  plan  of  action  that  was  laid  before  the  President? 

Mr.  McLarty.  Yes. 

Senator  Sarbanes.  The  President  says  that's  right,  that's  what 
you  ought  to  go  ahead  and  do;  correct? 

Mr.  McLarty.  That's  correct.  He  was  concurring  and  approving. 

Senator  Sarbanes.  Did  the  briefing  spell  out  for  the  President 
how  the  note  was  found? 

Mr.  McLarty.  Yes,  as  I  recall  it  did.  I  think,  like  in  any  briefing, 
we  tried  to  put  it  in  a  succinct  clear  way  and  anticipate  what  ques- 
tions might  be  asked  and  just  lay  it  out  in  a  very  clear  manner  and 
that's  what  we  did.  We  had  a  plan  of  action,  a  recommendation,  he 
concurred  or  approved. 

Senator  Sarbanes.  That  was  you,  Mr.  Gergen,  and  Mr.  Nuss- 
baum? 

Mr.  McLarty.  As  I  recall,  it  was  the  three  of  us. 

Senator  Sarbanes.  Does  that  square  with  your  recollection  of 
this  occasion,  Mr.  Gergen? 

Mr.  Gergen.  It  does.  Senator.  As  I  testified  earlier,  I  believe  Mr. 
McLarty  had  already  set  up  a  meeting  with  the  Attorney  General 
for  7:00  p.m.  that  evening  prior  to  the  time  we  saw  the  President. 
In  other  words,  he  had  things  on  track  for  turning  the  note  over 
to  the  Attorney  General. 

Senator  Sarbanes.  As  I  understand  it,  that  meeting  was  for  an- 
other purpose — had  originally  been  set  up  for  another  purpose  and 
you  simply  decided  to  piggyback  this  matter  on  to  that  meeting; 
correct? 

Mr.  McLarty.  Senator,  I  can't  recall.  You  may  be  correct  in  that 
regard.  At  any  rate,  we  did  have  the  intention  to  move  forward 
that  morning  and,  as  I've  already  explained,  the  real  complication 
was  Mrs.  Foster's  unexpected  travel  to  Washington.  That's  really 
what  slowed  the  process  down. 

Senator  Sarbanes.  You  slowed  it  down  to  await  for  her  arrival 
in  Washington? 

Mr.  McLarty.  That's  correct. 

Senator  Sarbanes.  Then  you  went  to  the  President  about  it,  and 
then  you  went  to  the  Attorney  General  about  it? 

Mr.  McLarty.  I  believe  that's  right.  I  can't  recall  whether  we 
told  Mrs.  Foster  before  the  President  or  vice  versa.  I  honestly  don't 
remember  that  sequence  of  events,  and  I  don't  recall  whether  the 
meeting  had  been  set  up  with  the  Attorney  General.  It  may  well 
have  been.  I  think  by  that  time  we  knew  in  our  mind  we  would 
be  covering  this  subject  matter  with  her. 
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Senator  Sarbanes.  Did  you  want  to  add  something  to  that,  Mr. 
Grergen? 

Mr.  Gergen.  Senator,  as  I  recall — my  memory  may  be  faulty  on 
this — ^Mr.  McLarty  and  I  agreed  that  it  was  imperative  that  the 
note  be  turned  over  that  day,  that  night,  that  we  had  to  meet  these 
conditions,  the  conditions  we  talked  about  earlier  and  that  we  had 
to  go  ahead  on  the  Lisa  Foster  front  by  midafternoon. 

It  was  simply  a  question  of  getting  the  President's  approval, 
which  we  expected  we  would  get,  and  Mr.  McLarty  had  already  set 
up,  because  I  do  remember  mentioning  to  the  Attorney  General 
sometime  that  afternoon,  in  a  meeting,  I  believe,  in  the  Roosevelt 
Room,  that  I  looked  forward  to  seeing  her  that  evening  just  to  dou- 
ble-check that  it  was  on  her  schedule,  because  I  thought  we  were 
moving  on  the  schedule  that  was  going  to  turn  that  note  over  to 
her  at  7:00  p.m.  that  evening. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Sarbanes. 

Can  we  put  exhibit  Z514  up  on  the  screen,  please.  Let  me  direct 
this  question  to  you,  Mr.  Gergen.  With  respect  to  the  disclosure  of 
the  content  of  the  note,  do  you  recall  that  there  was  discussion  ei- 
ther on  the  28th,  or  the  29th,  or  thereabouts  with  respect  to  the 
Department  of  Justice's  position  about  what  agency  should  actually 
disclose  the  content  of  the  note? 

Mr.  Gergen.  Mr.  Ben-Veniste,  I  cannot  recall  exactly  what  day 
we  had  that  discussion,  but  we  did  have  such  a  discussion. 

Mr.  Ben-Veniste.  Is  it  correct,  sir,  that  the  Department  of  Jus- 
tice made  a  strong  recommendation,  indeed,  probably  in  the  con- 
versation you  were  involved  with  Mr.  Heymann,  that  it  ought  to  be 
up  to  the  police  as  to  when  the  disclosure  of  the  content  of  the  note 
would  be  made? 

Mr.  Gergen.  Yes.  As  I  think  I've  testified,  Mr.  McLarty  and  I 
had  discussed  this,  and  perhaps  Mr.  Gearan  was  part  of  these  dis- 
cussions as  well,  that  it  was  critical  that  we  have  a  Department  of 
Justice  agreement  on  how  we  proceed. 

Mr.  Ben-Veniste.  So  was  it  clear  that  shortly  after  the  note  was 
discovered,  it  was  communicated  to  the  White  House  that  the  De- 
partment of  Justice  would  be  far  happier  if  the  contents  of  the  note 
were  disclosed  by  someone  other  than  White  House  Counsel,  that 
is  the  police? 

Mr.  Gergen.  That's  correct. 

Mr.  Ben-Veniste.  Would  that  comport  with  the  interpretation  of 
Exhibit  514  as  a  meeting  which  you  attended  where  such  a  state- 
ment may  have  been  made? 

Mr.  Gergen.  I'm  not  quite — are  we  now  referring  to  Mr.  Burton's 
note? 

Mr.  Ben-Veniste.  Yes.  You  see  at  the  top  of  the  note  it  may  be 
that  you  were  present  at  a  meeting  although  there  is  this  ellipse 
there.  In  any  event,  at  some  point  it  is  clear,  is  it  not,  this  in  your 
presence,  it  was  disclosed  that  the  Department  of  Justice  would  be 
far  happier  if  the  disclosure  of  the  note  were  made  by  someone 
other  than  White  House  Counsel's  Office? 

Mr.  Gergen.  Yes.  You'll  recall  those  are  the  notes  I  had  from  the 
conversation  Mr.  Gearan  and  I  had  with  Mr.  Heymann.  That  was 
Mr.  Heymann's  view  and  we  agreed  to  it. 
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Mr.  Ben-Veniste.  With  respect  to  the  issues  of  the  Usher's  Of- 
fice, Mr.  Burton,  do  you  know  whether  the  Usher's  Office  was 
something  under  the  jurisdiction  of  White  House  Counsel? 

Mr.  Burton.  I  knew  it  was  something  that  Mr.  Foster  had  been 
working  on  prior  to  his  death.  I  do  not  know  much  about  it  beyond 
that. 

Mr.  Ben-Veniste.  So  then  it  may  have  been  in  that  conversation 
that  this  could  have  been  a  comment  made  by  Mr.  Nussbaum,  if 
he  were  present  at  such  a  meeting  with  respect  to  any  inquiry  or 
question  about  the  Usher's  Office? 

Mr.  Burton.  I  think  it  could  have  been  Mr.  Nussbaum  that  said 
that. 

Mr.  Ben-Veniste.  Mr.  Gergen,  let  me  direct  this  question  to  you 
with  respect  to  Mr.  Collier's  complaints,  Mr.  Collier  being  Chief  of 
Staff  to  the  Secretary  of  the  Interior.  I  take  it,  it  is  everyone's 
recollection,  that  these  complaints  were  made  subsequent  to  the 
discovery  of  the  note  and  the  fact  that  it  became  a  public  matter 
that  a  note  had  been  found.  The  contents  of  the  note  took  longer 
in  terms  of  public  disclosure,  but  the  fact  that  a  note  had  been 
found  was  pretty  contemporaneously  revealed.  Do  you  recall  that? 

Mr.  Gergen.  Yes,  although  I  don't  think  that  was  the  connecting 
issue. 

Mr.  Ben-Veniste.  Mr.  Collier  phoned  you  on  or  around  the  29th, 
I  think  you  indicated,  28th  or  29th? 

Mr.  Gergen.  As  best  I  can  piece  it  together,  I  cannot  swear  to 
it,  it's  conceivable  that  he  called  me  on  the  23rd,  but  I  believe  it 
was  on  the  28th  or  29th.  Again,  I  think  it  was  a  combination  of 
events  especially  the  finding  of  the  note,  which  then  prompted  him 
to  move. 

Mr.  Ben-Veniste.  Mr.  Burton,  do  you  recall  that  Mr.  Collier  had 
phoned  you  and  had  complained  to  you  in  terms  of  the  way  White 
House  Counsel  was  keeping  these  decisions  to  itself  and  com- 
plained that  it  was  too  close  to  Mr.  Foster  to  be  making  these  deci- 
sions? 

Mr.  Burton.  I  recall  that  Mr.  Collier  put  in  a  call  to  the  Chief 
of  Staffs  Office  and  that  I  took  the  call  and  he  had  some  com- 
plaints about  the  way  the  search  of  the  office  was  conducted. 

Mr.  Ben-Veniste.  Let  me  ask  you,  Mr.  Burton,  you  were  present 
at  the  end  of  the  search.  At  any  time  did  the  Park  Police  complain 
to  Mr.  Nussbaum  or  anyone  in  the  Counsel's  Office  or  to  you  about 
the  way  the  search  was  conducted  or  the  procedures  that  were  em- 
ployed? 

Mr.  Burton.  No,  sir. 

Mr.  Ben-Veniste.  The  first  time  you  heard  these  complaints 
were  from  Mr.  Collier  after  the  note  had  been  found? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Is  that  correct,  Mr.  Gergen? 

Mr.  Gergen.  To  the  best  of  my  recollection. 

Mr.  Ben-Veniste.  Is  it  correct,  sir,  that  there  was  some  adverse 
publicity  critical  of  the  Park  Police  following  the  discovery  of  the 
note? 

Mr.  Gergen.  I  believe  there  was.  Mr.  Collier's  point  was  that 
there  were  complaints  bubbling  up  from  within  the  Park  Police.  I 
must  say,  sir,  that  was  what  I  was  beginning  to  hear  that  from 
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members  of  the  press,  right  around  that  same  period  of  time,  con- 
temporaneously with  his  call  and  his  visit  when  we  got  together. 

Mr.  Ben-Veniste.  So,  if  I  understand  the  sequence  of  events  cor- 
rectly, at  a  time  when  the  note  had  been  found  and  now  there  is 
criticism  of  the  Park  Police  investigation,  there  begins  to  be  some 
rumbling  and  some  finger  pointing  about  who  might  be  responsible 
if  there's  any  screw-up  in  this  investigation? 

Mr.  Gergen.  It  struck  me  that  concerns  being  expressed  within 
the  Park  Police  were  very  similar  to  the  kind  of  concerns  Mr. 
Heymann  faced  from  within  his  own  Department,  and  they  weren't 
sure  what  they  were  then  facing.  Both  institutions  wanted  to  make 
absolutely  certain  that  they  were  not  compromised. 

Mr.  Ben-Veniste.  With  respect  to  Mr.  Quinn's  point,  Mr.  Chair- 
man, I  think  the  record  should  be  clear  with  respect,  at  least,  to 
Mr.  Adams  in  terms  of  his  security  status,  and  I  quote  from  page 
77  of  Mr.  Adams  deposition  of  June  29,  1995. 

Question:  Do  you  have  a  security  clearance? 

Answer:  Yes. 

Question:  I'm  not  going  to  ask  you  how  high  it  goes,  but  let  me  ask  you,  does  it 
go  above  top  secret? 

Answer:  I  don't  think — I  don't  think  it  does.  I  think  it's  top  secret.  The  stuff  I  have 
done  at  the  Department  I've  rarely  had  a  need  for  security  clearance.  I  think  its 
top  secret.  I  think  that's  what  normal  Line  attorneys  have.  I  don't  have  anything 
above  that. 

So  does  that  comport  with  your  understanding  that  sometimes 
Department  of  Justice  attorneys  have  higher  clearances  but  some- 
times they  don't,  Mr.  Quinn? 

Mr.  QuiNN.  I  believe  that  to  be  correct. 

Mr.  Ben-Veniste.  Mr.  McLarty,  let  me  conclude  my  questions 
with  you,  if  I  may,  sir.  Questions  were  asked  of  you  earlier  today, 
the  implication  of  which  was  because  there  was  no  salutation  on 
Mr.  Foster's  note  or  no  conclusion  or  no  signature,  that  there  may 
have  been  some  other  page  or  pages  associated  with  this  writing. 

Let  me  ask  you,  sir,  whether  you  were  aware  of  the  fact  that 
Mrs.  Foster  was  indeed  interviewed  by  the  FBI  about  the  cir- 
cumstances of  this  note  and  its  contents.  And  she,  in  her  interview, 
stated  that  she  believed  the  note  had  been  written  by  Mr.  Foster 
in  their  residence  somewhere  around  July  10  or  11,  and  that  the 
reason  why  the  note  was  written,  according  to  Mrs.  Foster,  was 
that  she  had  suggested  to  Mr.  Foster  that  he  write  down  every- 
thing that  was  troubling  him,  that  he  was  being  criticized  about. 
Mrs.  Foster  stated  that  she  felt  that  this  note  was  the  beginnings 
of  an  opening  statement  that  he  was  drafting  in  the  event  that  he 
had  to  testify  before  Congress. 

Mr.  McLarty.  Mr.  Ben-Veniste,  I  didn't  know  about  the  FBI 
interview.  I  had  heard  about  a  possible  list  that  Mrs.  Foster  had 
asked  Vince  to  make  over  the  course  of  the  last  several  months.  I 
did  not  know  the  source  of  it. 

Mr.  Ben-Veniste.  But  in  terms  of  whether  there  would  be  a  sal- 
utation or  a  conclusion  in  terms  of  the  material  that  you  saw,  this 
would  not  surprise  you? 

Mr.  McLarty.  If  it  were  that  type  of  list,  it  would  not. 

Mr.  Ben-Veniste.  I  take  it  it  did  not  strike  you  as  being  a  sui- 
cide note  when  you  read  it? 
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Mr.  McLarty.  I  was  perplexed  by  it,  and  it  did  not  strike  me  as 
a  suicide  note  when  I  first  heard  it  over  the  telephone,  or  later,  for 
that  matter. 

Mr.  Ben-Veniste.  Thank  you,  sir.  I  have  nothing  further. 

Senator  Sarbanes.  Mr.  Chairman,  could  I  just  ask  Mr.  Quinn  a 
quick  question? 

Mr.  Quinn,  as  I  understand  your  position,  suppose  I  said  to  you 
as  a  premise  there's  no  national  security  material  in  that  office, 
none.  I  take  it  you  still  assert  a  position  that  there  are  privileged 
matters  in  that  office,  either  executive  privilege  or  attorney-client 
privilege  which  would  lead  you  to  give,  in  effect,  the  same  position 
that  you've  asserted  here  today;  is  that  correct? 

Mr.  Quinn.  That  is  correct,  Senator. 

Senator  Sarbanes.  So  the  position  you  asserted  and  took  with 
Nussbaum  did  not  depend  upon  the  presence  of  national  security 
material.  That  was  another  argument  you  used  and  was  an  addi- 
tional leg,  in  a  sense,  for  your  position,  but  as  I  understand  it,  you 
said  if  a  lawyer  simply  allowed  the  office — general  availability  of 
the  office,  he  wouldn't  be  meeting  his  responsibilities;  is  that  cor- 
rect? 

Mr.  Quinn.  That  is  correct,  Senator.  I  was  concerned,  as  I  indi- 
cated, about  the  several  categories  of  documents,  privileged,  both 
attorney-client,  conceivably  executive  privileged  documents  and 
also  what  I  referred  to  as  sensitive  materials,  perhaps  including 
personal  papers. 

Senator  Sarbanes.  I  mean,  one  of  those  items  could  be  missing. 
You  would  still  take  the  same  position;  is  that  correct? 

Mr.  Quinn.  That's  correct.  Senator.  The  important  thing,  I  be- 
lieved, was  that  in  the  first  instance,  a  person  who  was  both  privy 
to  the  privilege  and  had  the  proper  security  clearance  ascertained 
whether  or  not  these  issues  were  in  play. 

Senator  Sarbanes.  Thank  you. 

The  Chairman.  And  of  course,  I  note  that  Mr.  Heymann  has  tes- 
tified and  has  given  an  affidavit  that  a  procedure  that  would  pro- 
tect privilege  and  classified  information  had  been  worked  out 
whereby  Mr.  Nussbaum  and  members  of  the  Justice  Department 
would  review  the  outer  page  and,  maybe,  the  second  page  of  the 
documents,  and  then  determine  how  to  handle  them. 

It  is  implausible  to  believe  that  the  reason  this  process  was  not 
followed  was  concern  about  national  security  or  classified  informa- 
tion, at  least,  in  this  Senator's  mind  after  hearing  the  testimony. 
Of  course,  Mr.  Nussbaum  still  has  to  come  forward,  but  I  don't 
think  he  will  maintain  he  was  worried  about  the  nature  of  classi- 
fications— whether  it  related  to  important  nominations,  and  so  on — 
when  the  process  for  reviewing  these  papers  was  changed. 

It  just  does  not  make  sense,  given  the  fact  that  he  was  aware 
that  both  Maggie  Williams  and  Patsy  Thomasson  had  access  to 
and,  indeed,  he  saw  them  at  least  on  one  occasion  in  the  office  look- 
ing for  the  note.  I  think  we  stretch  the  line  of  reasoning  to  absurd- 
ity when  we  believe  that  somehow  career  officials  in  the  Justice 
Department  would  compromise  national  security. 

Now,  I  understand  that  Mr.  Quinn  has  also  testified  and  his 
testimony  stands  for  itself — by  the  way,  he  was  not  responsible  for 
the  implementation  of  this  agreement,  nor  reading  the  agreement. 
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We'll  also  find  out  whether  Mr.  Nussbaum  thought  there  was  an 
agreement.  We  have  heard  that  Justice  Department  officials  felt 
there  was,  so  we'll  lay  that  out. 

But  I  think  it's  rather  incredulous  to  believe  that  Mr.  Adams  and 
Mr.  Margolis  from  the  Justice  Department — as  a  matter  of  fact, 
Mr.  Adams  worked  in  the  White  House  and  Mr.  Margolis  was  tre- 
mendously respected — that  the  reason  the  review  of  the  documents 
as  agreed  upon  did  not  go  forward  was  because  somehow  they  may 
have  lacked  the  proper  security  clearance. 

I'm  still  very  troubled  by  the  discovery  of  the  note.  We  now  have 
testimony  that  Mr.  Burton  saw  it — and  I  commend  you  for  your 
candor  and  the  manner  you  described  things  at  the  bottom  of  the 
bag — a  yellow  tab.  Post-it,  I  think  you  said.  That  comports  with 
what  at  least  two  others  have  said.  One  being  Mr.  Foster's  sec- 
retary when  she  indicated  the  existence  of  pieces  of  yellow  paper 
in  the  bottom  of  the  bag.  Mr.  SpafFord,  who  represented  the  Foster 
family,  overheard  Mr.  Sloan  say  to  Bemie,  there  are  scraps  of  yel- 
low paper  in  the  bottom  of  Vince's  bag. 

It  raises  a  question  when  people  are  so  anxious  to  ascertain 
whether  Vince  left  any  indication  why  he  was  in  this  state,  why  he 
would  have — what  was  disturbing  him,  so  I  just  say  that  is  an  area 
of  concern  to  this  Senator  and  maybe  others,  and  we're  going  to 
hear  from  Mr.  Nussbaum  and  others  who  may  be  able  to  give  addi- 
tional light  to  the  Committee.  I  want  to  thank  the  witnesses 

Senator  Sarbanes.  Mr.  Chairman,  could  I  ask  one  more  question 
of  Mr.  Quinn? 

The  Chairman.  Certainly. 

Senator  Sarbanes.  The  discussion  heretofore  generally  has  been 
over  executive  privilege  and  attorney-client  privilege  and  not  over 
national  security  matters,  although  as  you  point  out  those  might 
have  been  in  the  office  as  well. 

I  gather,  though,  you  differ  from  Mr.  Heymann's — do  you  under- 
stand what  Mr.  He5anann's  position  was  on  this  matter? 

Mr.  QuiNN.  I  believe  I  do.  Senator. 

Senator  Sarbanes.  You  differ  with  that? 

Mr.  Quinn.  I  do.  Let  me  just  say 

Senator  Sarbanes.  You've  set  out  your  reasons  here  today  and 
you  take  a  different  point  of  view,  and  actually,  Mr.  Heymann,  I 
think,  in  his  testimony,  in  effect — or  if  he  were  here  would  concede 
that  legally  your  position  could  be  sustained,  but  he  advocated  it 
as  a  practical  matter  to  deal  with  these  situations? 

Mr.  Quinn.  Yes. 

Senator  Sarbanes.  That's  the  only  point  I  want  to  make. 

Mr.  Quinn.  Senator,  let  me  just  say  again,  the  national  security 
concern  was  one  of  the  concerns.  There  might,  for  example — just 
for  example,  there  might  have  been  a  document  relating  to  war 
powers  action  that  Mr.  Foster  had  responsibility  for  reviewing.  I 
don't  think  it's  absurd  at  all — in  fact,  I  think  it  would  have  been 
irresponsible  to  have  exposed  that  to  people  to  whom  it  should  not 
be  exposed. 

And  even  if  you  brush  aside  cavalierly  the  national  security  con- 
cern, the  attorney-client  issue  is  still  a  very  real  issue  and  I  submit 
to  you  that  neither  Mr.  Chertoff  nor  any  of  the  other  experienced 
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lawyers  in  this  room  would  have  proceeded  in  the  fashion  that  Mr. 
Heymann  was  pushing  on  Mr.  Nussbaum. 

The  Chairman.  I  want  to  thank  all  of  you  for  being  here  today 
and  for  your  testimony.  Before  the  Committee  goes  into  recess — 
and  we  will  come  back  in  tomorrow  at  9:30  a.m.  for  the  purposes 
of  continuing — I  want  to  report  that  the  Committee  has  unani- 
mously reported  out  the  following  nominees,  Maria  Haley  to  be  a 
Member  of  the  Board  of  Directors  of  the  U.S.  Export-Import  Bank 
and  Herbert  Collins  to  be  a  Member  of  the  Thrift  Depository  Pro- 
tection Oversight  Board.  We  stand  in  recess  until  9:30  a.m.  tomor- 
row morning. 

[Whereupon,  at  3:20  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  9:30  a.m.,  on  Tuesday,  August  8,  1995.] 

[Prepared  statement  and  appendix  supplied  for  the  record  fol- 
low:] 
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PREPARED  STATEMENT  OF  THOMAS  F.  "MACK"  McLARTY  III 

Mr.  Chairman,  Senator  Sarbanes,  and  Members  of  the  Committee,  my  name  is 
Mack  McLarty.  I  am  Counselor  to  the  President. 

I  served  as  Chief  of  Staff  to  the  President  from  his  Inauguration  until  June  17, 
1994.  I  was  Chief  of  Staff  at  the  time  of  Vincent  Foster's  tragic  death  in  July  1993. 

I  understand  this  Committee  is  investigating  the  handling  of  documents  in  Mr. 
Foster's  office  in  the  days  following  his  death.  To  assist  the  Committee  in  its  in- 
quiry, I  will  summarize  what  I  know  about  the  matter. 

Vince  Foster  was  one  of  my  oldest  friends  and  I  had  the  highest  regard  for  him 
personally  and  professionally.  His  death  was  an  enormous  personal  tragedy  as  well 
as  a  loss  to  the  President  and  the  people  of  this  country.  It  is  important,  however, 
for  the  Committee  and  for  the  American  people  to  understand  some  context.  Al- 
though the  inquiry  into  Vince  Foster's  death  and  the  review  of  his  office  were  impor- 
tant, it  was  my  job,  and  that  of  others,  to  ensure  that  the  tragedy  not  disrupt  the 
ongoing  responsibilities  of  the  White  House  and  the  Administration's  agenda.  I 
knew  that  was  what  Vince  would  have  wanted  us  to  do  and  everyone  I  worked  with 
did  their  very  best  to  move  forward  while  they  were  grieving. 

The  days  following  his  death  were  extraordinarily  full.  In  addition  to  making  ar- 
rangements to  transport  the  President  and  a  large  party  to  Little  Rock  for  the  fu- 
neral, and  responding  to  hundreds  of  condolence  calls  and  letters,  we  were  confront- 
ing the  need  to  get  Federal  emergency  relief  to  the  flooded  areas  of  the  Midwest, 
to  handle  the  complexities  of  budget  reconciliation,  and  to  deal  with  important  is- 
sues of  foreign  policy.  Those  and  other  matters  vitally  important  to  the  American 
people  could  not  be  put  aside  even  though  the  personal  loss  we  all  felt  was  enor- 
mous. 

People  did  their  very  best  and  responded  in  the  highest  traditions  of  public  serv- 
ice. Those  people  responsible  for  Mr.  Foster's  office  and  its  contents — principally 
White  House  Counsel  and  his  staff" — did  the  same.  Although  there  were  apparently 
differences  of  opinion  of  which  I  was  not  aware,  I  never  heard,  nor  do  I  have  any 
reason  to  believe,  that  a  decision  to  conceal  matters  relating  to  Whitewater,  or  any- 
thing else  relating  to  the  President's  private  affairs,  motivated  their  decisionmaking. 

I  first  learned  of  Mr.  Foster's  suicide  sometime  after  9:00  p.m.  on  the  evening  of 
July  20,  1993,  from  my  staff"  director,  BUI  Burton.  The  President  had  just  begun  a 
live  television  interview  in  the  library  of  the  residence.  I  had  left  the  library  and 
was  in  the  hall  when  Mr.  Burton  gave  me  the  news.  Mr.  Burton  told  me  that  a  body 
had  been  discovered  in  Fort  Marcy  Park  and  that  it  was  an  apparent  suicide.  Al- 
though the  authorities  believed  it  to  be  Vince  Foster,  the  body  had  not  been  posi- 
tively identified. 

I  was  shocked  and  saddened  by  the  news.  I  had  known  Vince  Foster  for  most  of 
my  life,  and  I  had  the  highest  regard  for  him  both  personally  and  professionally. 
Since  the  body  was  not  positively  identified,  I  had  some  small  hope  that  it  was  not 
Vince  Foster. 

I  decided  not  to  interrupt  the  President's  interview  until  I  had  received  confirma- 
tion that  it  was  Mr.  Foster.  I  called  the  First  Lady,  who  was  in  Little  Rock  to  visit 
her  mother  and  to  make  a  speech  at  Arkansas  Children's  Hospital.  I  told  her  that 
the  authorities  believed  Mr.  Foster  had  committed  suicide,  although  the  body  had 
not  yet  been  positively  identified.  Like  the  rest  of  us,  the  First  Lady  was  shocked 
and  upset.  She  did  not  raise  with  me  any  matter  regarding  Mr.  Foster's  office  or 
any  documents  in  it. 

Aft;er  I  received  confirmation  that  it  was  Mr.  Foster,  I  went  into  the  library  and 
told  the  President  that  he  needed  to  conclude  the  interview.  The  President  and  I 
went  upstairs  to  the  second  floor  of  the  residence  where  I  gave  him  the  news.  The 
President  was  also  shocked  and  upset.  He  wanted  to  go  to  the  Foster  home.  I  con- 
sulted with  the  Secret  Service  and  arranged  transportation.  He  did  not  raise  with 
me  any  issues  regarding  Mr.  Foster's  office  or  any  documents  in  it. 

The  President  and  I  then  left  the  White  House  to  travel  to  the  Foster  home.  I 
believe  I  saw  Mr.  Nussbaum  on  the  first  floor  as  we  were  leaving.  I  did  not  speak 
with  him,  other  than  perhaps  to  acknowledge  the  tragedy. 

The  President  and  I  went  to  the  Foster  home  in  a  small  motorcade.  When  we 
were  there,  I  spoke  with  Lisa  Foster  and  with  other  members  of  the  family.  David 
Gergen  arrived  and  he  and  I  arranged  with  Mark  Gearan,  who  was  at  the  White 
House,  to  notify  the  public  of  the  death. 

I  left  the  Foster  home  and  returned  to  the  White  House  after  midnight.  Several 
people  gathered  in  the  kitchen,  including  the  President,  David  Gergen,  Vernon  Jor- 
dan, Mickey  Kantor  and,  I  believe,  George  Stephanopoulos.  I  spent  about  43  min- 
utes in  the  kitchen  before  I  went  home. 
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At  some  point,  Mr.  Gergen  spoke  by  telephone  with  Mr.  Gearan.  I  heard  Mr. 
Gergen's  side  of  the  conversation.  After  discussing  the  press  notification  regarding 
the  suicide,  Mr.  Gergen  asked  Mr.  Gearan  if  Mr.  Foster's  office  was  secured.  I  un- 
derstood that  Mr.  Gearan  had  answered  yes.  I  beheve  Mr.  Gergen  then  passed  the 
phone  to  me  and  that  I  spoke  briefly  with  Mr.  Gearan.  I  do  not  remember  whether 
or  not  Mr.  Gearan  repeated  to  me  that  the  office  was  secured. 

My  focus  that  evening  was  the  President  and  the  Presidency,  the  Foster  family, 
and  notification  of  the  press.  I  was  not  told  that  any  law  enforcement  authority  had 
asked  that  the  office  be  secured. 

The  morning  after  Mr.  Foster's  suicide  I  believe  I  asked  Mr.  Burton  to  call  Sec- 
retary Babbitt  and  inform  him  that  the  White  House  would  cooperate  fully  with  the 
Park  Police  in  connection  with  any  matters  arising  from  Mr.  Foster's  death.  At  some 
point  during  the  day  I  spoke  briefly  with  Mr.  Nussbaum  and  we  confirmed  that  he 
would  be  responsible  for  all  matters  related  to  the  investigation  of  Mr.  Foster's 
death.  These  matters  involved  legal  questions  that  would  have  to  be  addressed  by 
Mr.  Nussbaum  and  his  staff".  I  did  not  learn  that  there  were  disagreements  between 
Mr.  Hejonann  and  Mr.  Nussbaum  as  to  how  the  documents  in  Mr.  Foster's  office 
would  be  reviewed  until  much  later. 

On  Monday,  July  26,  I  went  to  Chicago  with  the  President.  That  afternoon,  Mr. 
Burton  called  me  in  my  hotel  room  and  told  me  that  scraps  of  paper  had  been  dis- 
covered by  Mr.  Neuwirth  when  he  tvuTied  Mr.  Foster's  briefcase  upside  down.  I  then 
spoke  with  Mr.  Nussbaum,  who  was  with  Mr.  Burton.  Mr.  Nussbaum  repeated  to 
me  the  circumstances  surrounding  the  discovery  of  the  document  and  expressed  re- 
gret that  it  had  not  been  discovered  sooner.  He  read  the  document  to  me. 

I  was  perplexed  by  it.  There  was  no  salutation.  There  was  no  signature.  There 
was  no  date.  It  did  not  sound  to  me  like  a  suicide  note.  My  first  reaction  was  that 
I  wanted  to  see  it. 

Mr.  Nussbaum  and  I  discussed  notification  of  the  Foster  family.  We  did  not  want 
Lisa  Foster,  her  children,  and  Vince's  mother  to  hear  about  it  first  on  the  news.  In 
addition,  Mr.  Nussbaum  said  he  wanted  to  consider  some  legal  issues. 

After  further  discussions  with  Mr.  Nussbaum  and  others,  I  decided  that  given  the 
lateness  of  the  hour,  we  should  reconvene  the  following  morning  in  Washington 
when  I  could  see  the  document.  Mr.  Nussbaum  would  look  at  the  legal  issues  in 
the  interim. 

By  the  next  morning,  Mr.  Nussbaum  had  resolved  the  legal  issues  and  we  began 
the  process  of  turning  over  the  note  to  the  proper  authorities.  There  were  some  un- 
expected complications  in  this  regard  because  Mrs.  Foster  was  travelling  to  Wash- 
ington and  would  not  arrive  until  late  that  afternoon.  As  soon  as  we  met  with  her 
and  notified  the  President,  Mr.  Nussbaum  arranged  for  the  document  to  be  deliv- 
ered to  the  authorities. 

At  some  point  after  Mr.  Foster's  death,  and  I  beheve  after  the  note  was  discov- 
ered, I  learned  from  Mr.  Gergen  that  he  had  been  called  by  Tom  Collier,  Secretary 
Babbitt's  Chief  of  Staff.  Mr.  Gergen  told  me  that  Mr.  Collier  was  concerned  about 
the  manner  in  which  some  matters  relating  to  the  Foster  investigation  were  being 
handled  by  White  House  Counsel.  This  was  the  first  time  that  I  had  received  a  com- 
plaint about  the  manner  in  which  the  White  House  was  handling  any  aspect  of  the 
Foster  investigation.  I  do  not  recall  what  particular  matter  was  at  issue  but  I  had 
the  impression  that  Mr.  Collier  believed  that  Mr.  Nussbaum  was  viewing  the  matter 
in  an  overly  legalistic  manner. 

I  discussed  Mr.  Collier's  concerns  with  Mr.  Nussbaum.  I  did  not  find  it  particu- 
larly unusual  that  lawyers  would  disagree  about  matters  of  this  type.  That  had  cer- 
tainly been  my  experience  when  I  worked  in  the  private  sector.  I  told  Mr.  Nussbaum 
that  I  respected  the  legal  issues  but  thought  it  was  important  for  the  White  House 
to  be  as  cooperative  as  possible.  Mr.  Nussbaum  agreed  with  me.  It  was  my  under- 
standing that  he  was  making  every  effort  to  proceed  in  an  orderly  and  balanced 
fashion. 

Shortly  thereafter  I  heard  from  Mr.  Gergen  that  he  had  gotten  feedback  from  Mr. 
Collier  that  matters  were  proceeding  in  an  agreeable  way. 

I  am  happy  to  answer  any  questions  the  Committee  may  have. 
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On  7-27-93  ac  approx.  2115  hours  I  met  wlch  Mr.  Bernard  Nussbauc  in  the  Chief  of 
Staff's  Office  la  the  West  Wing  of  the  White  House.   Aiso  present  «ere  a  represent; 
from  Departaenc  of  Justice.  Mr.  Phillip  Herman,  as  veil  as  Asst.  Chief  of  Staff  Bll 
Burton,  also  Mr.  Cerrlghan  and  Mr.  KacClarlty. 

Mr.  Nussbaua  had  before  hla  on  Che  cable  small  pieces  of  yellpu  lined  noce  paper 
which  he  was  assmbllng  Into  a  vhole  page.   The  assesbled  pieces  revealed  a  noce. 
Identified  to  be  In  the  handwriting  of  the  deceased  Vincent  Foster.   Mr.  N'ussbaua 
read  che  contests  of  Che  notes  to  the  undersigned  of  which  I  cook  notes.   He  then 
placed  the  pieces  back  Into  a  white  legal  UhlCe  House  envelope  and  handed  chea  over 
CO  me.  The  noces  appeared  Co  be  on  3  hole  yellow  lined  paper  of  approx.  2/3  page 
lesgch. 

According  co  Mr.  Sussbaun.  on  Monday  7-26-93  he  direceed  one  of  his  asslscancs,  .".r. 
Sceven  Neuwirchco  encer  .^Ir.  toscer's  Office  and  cake  a  detailed  iavencory  of  the 
files  and  nacerial  in  chere.   In  a  brief  case,  knotra  co  be  in  che  office  and 
choughc  CO  be  eapcy,  he  found  che  com  pieces  of  a  hand  wriccea  page.   The  scraps 
were  dumped  ouc  and  chen  taken  co  Mr.  Kussbaua's  Office  where  chey  were  asse=bled 
and  Mr.  Kussbaua  was  nocifled.  Mr.  Hussbaus  Chen  wee:  chrough  nccificacion  proced-j 
CO  Bill  Burcoa,  co  che  Chief  of  Scaff ,  and  finally  co  che  President  today  7-27-93  a 
abouc  1700  hours  when  he  recumed  co  Vashingcon,  D.C.  and  ac  abouc  ISOO  hours  coday 
dace  CO  Che  faaily  of  Mr.  Poscer  vhen  chey  recumed  co  che  city. 

Also  presenc  oucside  the  etecing,  but  who  did  speak,  co  ce  abouc  che  noces  was  Mr. 
Jia  Eaailcon,  che  accomey  for  che  Foscer  Faaily.   They  are  very  concerned  abouc 
Che  coafidencial  nacure  of  che  noce  and  ocher  news  leaks  accribuced  co  che  U.S.  Pa.r 
PoUce, 

According  co  Mr.  3111  Burcoa  202-456-6798  Mr.  Sceven  Keuwirch  will  b«  avaiable  for 
iacerviev  on  7-28-93.  Also  hasdwricing  saaples  will  be  aada  available. 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


TUESDAY,  AUGUST  8,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  9:50  a.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order.  I  would  ask 
our  witnesses  if  they  would  stand  for  the  purposes  of  taking  the 
oath. 

Do  you  swear  or  affirm  that  the  testimony  you  are  about  to  give 
is  the  truth,  the  whole  truth  and  nothing  but  the  truth,  so  help  you 
God? 

Ms.  Thomases.  I  do. 

Mr.  LiNDSEY.  I  do. 

The  Chairman.  Please  be  seated.  I  think  both  of  you  have  coun- 
sel, and  most  have  taken  the  opportunity  of  having  their  counsel 
sit  next  to  them,  and  if  you  want — no? 

Mr.  LiNDSEY.  I'm  fine. 

Ms.  Thomases.  I'm  fine. 

The  Chairman.  I  just  wanted  to  advise  you  that  if  you  do,  that's 
fine.  Before  we  start.  Senator  Bond,  you  would  like  to  make  an  an- 
nouncement? 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Last  week  we  asked  about  the  hard  drive  records  which  would 
show  during  the  period  of  July  1993,  particularly  July  19,  20,  21 
and  22,  what  happened  to  the  indices  that  Ms.  Gorham  kept  on  her 
computer.  We  have  a  letter  dated  August  6  from  Ms.  Jane  Sher- 
burne, who  I  understand  is  here  with  us  today.  Ms.  Sherburne  out- 
lines those  people  who  would  have  information  about  the  prepara- 
tion and  the  maintenance  of  the  indices. 

What  I  requested  and  what  I  would  ask  our  counsel  to  consider 
with  White  House  Counsel  is  can  we  find  out  from  the  hard  drive, 
can  we  get  a  computer  expert  who  can  pull  off  for  us  the  informa- 
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tion  as  to  what  was  on  the  hard  drive  on  July  19,  what  happened 
to  the  index  or  indices  on  the  20th,  the  21st  and  the  22nd?  There 
were  two  indices  printed  off  on  July  22,  or  at  least  there  was  the 
heading  on  the  hard  copy  we  received  indicating  it  was  July  22. 
Ms.  Gorham  testified  that  what  appears  to  be  the  second  one  of  the 
indices  was  not  kept  in  the  same  form  that  she  kept  it. 

I  wonder  if  counsel  could  work  with  the  White  House  and  with 
whatever  computer  people  are  necessary  to  help  them  determine 
when  and  how  the  indices  were  changed  and,  if  there's  any  indica- 
tion by  log-on  or  other  identifiers,  who  made  the  changes  and  what 
changes  were  made. 

The  Chairman.  Senator  Bond  has  raised  this  with  me.  We  raised 
it  last  week  that  both  counsel,  Mr.  Ben-Veniste  and  Mr.  Chertoff, 
meet  with  the  White  House  representative  because  the  Committee 
has  a  right  to  have  this  question  resolved.  So  I  will  ask  our  counsel 
again,  at  the  first  break  if  you  would  meet  with  the  White  House 
representative  to  work  this  out. 

We've  worked  out  a  number  of  things.  We  have  agreed  that  we 
don't  have  to  bring  in  the  interns.  We  have  resolved  the  issue  of 
people  who  aren't  available.  Hopefully,  we  can  continue  to  work  in 
a  cooperative  way.  But  Senator  Bond  is  correct  that  his  inquiry  has 
not  been  satisfactorily  answered,  and  I  think  it's  important  that  we 
get  that  information. 

There  is  one  other  item  before  we  proceed.  A  number  of  my  col- 
leagues— myself  included — are  concerned  about  what  would  appear 
to  be  a  number  of  inconsistencies  between  testimony  from  a  num- 
ber of  witnesses,  at  least  six  witnesses,  and  Maggie  Williams.  I  had 
just  raised  this  concern  to  Senator  Sarbanes.  It  has  been  our  intent 
not  to  bring  witnesses  back;  I  would  like  to  avoid  that  if  possible. 

However,  we  need  to  find  a  manner  in  which  to  review  these 
areas  and  to  resolve,  if  we  can,  sharp  conflicts  in  some  cases.  We 
understand  that  some  will  never  be  resolved.  There  appear  to  be 
a  number  of  contradictions  and  questions  that  certainly  need  to  be 
answered. 

Now,  I  don't  know  if  we  can  do  this  in  a  deposition.  I  understand 
that  she's  now  in  China.  Otherwise,  it  was  my  intent  to  bring  her 
back  Thursday.  But  if  she  is — is  she  out  of  town,  do  we  know,  I'm 
asking  the  White  House  representative — do  we  know  if  she's  in 
China?  Again,  I'm  going  to  ask  counsel  to  address  this,  and  I'm 
going  to  review  the  record  this  evening  as  it  relates  to  this  ques- 
tion. 

Obviously,  if  she's  out  of  the  country,  we're  not  going  to  make 
that  request,  but  this  is  something  that  I  believe  has  to  be  dealt 
with  to  resolve  as  many  of  these  possible  conflicts  as  we  can  or,  at 
least  as  Mr.  Ben-Veniste  and  I  have  discussed  some  clarifications. 
So  that  is  an  open  question. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  In  light  of  that  statement,  I  think  there's  a 
necessity,  then,  to  renew  our  approach  to  the  Independent  Counsel. 
We've  done  this  on  more  than  one  occasion,  and  we've  consist- 
ently— and  unfortunately,   in  my  opinion — been  rebuffed  by  the 
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Independent  Counsel.  I  say  this  with  increasing  concern  because 
we  had  a  session  with  the  Independent  Counsel  in  which  we  agreed 
to  stage  the  hearings,  and  now  I'm  watching  these  hearings  unfold 
in  the  House,  and  my  understanding  from  our  session  with  the 
Independent  Counsel  was  that  was  matters  that  we  were  not  to  get 
into. 

The  Chairman.  That's  one  of  the  reasons  we  withheld.  The  Sen- 
ator is  right. 

Senator  Sarbanes.  At  this  point  in  time,  I  mean,  I  look  at  that 
and  say  whatever  happened  to  that  conversation  that  we  had  with 
the  Independent  Counsel  as  to  how  to  proceed. 

Now,  on  the  very  point  you've  raised,  we  have  asked,  I  think,  an 
extremely  reasonable  and  legitimate  request  of  the  Independent 
Counsel  for  the  FBI  interviews  with  Officer  O'Neill  and  with  Mag- 
gie Williams,  and  for  the  lie  detector  test  report  from  the  Independ- 
ent Counsel.  I  must  say  to  you,  I  do  not  understand  their  unwill- 
ingness to  cooperate  with  this  Committee.  It  seems  to  me  that  we 
should — particularly  in  light  of  this  statement  you've  just  made — 
go  back  to  the  Independent  Counsel.  Again,  we  have 

The  Chairman.  I  share  this  concern.  Let  me  suggest,  why  don't 
we  ask  both  counsel,  again — at  the  second  break,  because  they 
have  enough  work  to  do  on  the  first  break — if  they  can  schedule  a 
meeting  face  to  face  with  the  Independent  Counsel  as  we  have  in 
the  past.  This  way  we'll  raise  these  questions  with  him  directly. 

Senator  Sarbanes.  Fine. 

The  Chairman.  So  we  ask  our  counsel,  when  you  get  an  oppor- 
tunity, to  see  if  some  afternoon  the  Counsel  won't  come  over.  The 
sooner,  the  better. 

Ms.  Thomases,  do  you  have  a  statement  that  you  would  like  to 
read?  We  would  be  happy  to  receive  it. 

SWORN  TESTIMONY  OF  SUSAN  P.  THOMASES 
ATTORNEY  AT  LAW 

Ms.  Thomases.  Yes,  Mr.  Chairman. 

Mr.  Chairman  and  Members  of  the  Special  Committee,  when  I 
was  first  asked  to  appear  at  today's  hearing,  I  did  not  plan  to  make 
an  opening  statement,  but  as  I  considered  the  events  surrounding 
Vincent  Foster's  tragic  death  and  the  questions  Committee  counsel 
have  pursued,  I  have  come  to  believe  that  it  might  be  helpful  to 
the  Special  Committee  if  I  try  to  place  my  actions  during  those 
days  in  context. 

As  I'm  sure  is  the  case  with  many  of  you,  community  service  has 
always  been  an  important  part  of  my  life.  You  have  chosen  to  serve 
our  country  in  public  office,  but  ever  since  I  finished  college  more 
than  30  years  ago,  I  have  chosen  to  do  what  I  can  as  I  remain  in 
private  life. 

As  Senators,  you  all  know  that  during  campaigns  one  meets, 
works  with,  and  develops  deep  friendships  with  many  people.  I  be- 
lieve these  relationships  are  special  because  they  are  formed  at  an 
extraordinary  time  in  which  people  bond  together  as  they  work  to- 
ward a  common  goal.  Of  course,  a  few  of  those  friendships  become 
deeper  and  longer  lasting  than  others.  These  friends  are  the  ones 
with  whom  I  have  shared  all  the  ups  and  downs  of  politics,  the 
stresses  of  professional  careers,  the  joys  and  sadnesses  of  life,  and 


1088 

the  personal  growing  up  that  we  all  have  to  work  through.  I  am 
proud  to  place  the  President  and  Hillary  Clinton  among  those  spe- 
cial friends. 

I  have  been  a  friend  of  the  President  for  25  years,  and  I  have 
known  Mrs.  Clinton  for  almost  20  years.  We  have  stayed  at  each 
other's  homes,  shared  family  joys  and  sorrows,  and  have  grown  to 
see  each  other  as  the  friends  we  often  turn  to  on  a  personal  level. 

In  the  summer  of  1992,  then-candidate  Bill  Clinton  asked  me  to 
move  to  Little  Rock  and  become  Director  of  Scheduling  and  Ad- 
vance for  the  Clinton/Gore  Campaign.  I  was  there  for  6  months.  My 
husband  Bill  was  generous  and  supportive  enough  to  relocate  there 
with  our  2y2-year-old  son,  Tommy.  In  fact,  Tommy  became  one  of 
the  rugrats  of  the  campaign  headquarters.  Even  before  the  inau- 
guration in  January  1993,  I  had  decided  not  to  go  in  Government. 
I  knew  only  too  well  the  sacrifices  that  families  of  those  in  Grovem- 
ment  must  often  make.  I  did  not  want  that  for  my  family.  Tommy 
was  just  3  years  old,  and  I  wanted  to  be  with  him  as  he  grew  up. 

However,  during  the  early  months  of  the  Administration,  I  tried 
to  continue  to  be  available  for  support,  personal  cheerleading,  and 
advice  on  scheduling  and  similar  matters.  I  also  continued  to  make 
myself  available  to  provide  references  and  career  counseling  to  the 
many  young  people  who  had  worked  with  me  during  the  campaign. 

As  part  of  those  efforts,  I  spoke  regularly  to  my  friends  in  the 
White  House:  Maggie  Williams,  with  whom  I  had  worked  since  the 
early  1980's  on  a  variety  of  public  interest  projects,  including  the 
Children's  Defense  Fund;  Bemie  Nussbaum,  a  brilliant  lawyer  with 
whom  I  have  shared  common  interests  in  both  New  York  and 
Washington;  and  Vince  Foster,  who  at  the  time  of  his  death  I  had 
known  almost  as  long  as  I  have  known  Hillary  Clinton.  Vince,  a 
gracious,  meticulous,  reserved  lawyer  with  a  deep  respect  for  the 
law  and  abiding  love  for  his  family  and  his  friends.  I  also  spoke  fre- 
quently with  Mrs.  Clinton,  and  less  often  with  the  President. 

As  Maggie  Williams  stated  when  she  appeared  before  you,  it  is 
often  my  habit  to  make  phone  calls  to  these  and  other  friends  at 
all  times  of  the  day  and  night.  I  call  more  often  to  lend  an  ear  than 
to  give  advice;  to  encourage,  share  ideas  and  simply  hear  how 
things  are  going.  Until  Maggie  said  it,  I  didn't  know  I  was  known 
as  the  midnight  caller,  but  I  sure  won't  argue  with  that  title. 
Again,  these  are  my  friends,  and  they  have  been  involved  in  an  Ad- 
ministration that  means  a  great  deal  to  all  of  us. 

In  addition,  for  more  than  a  decade,  it  has  been  my  practice  to 
come  to  Washington  on  Wednesdays  for  business,  and  sometimes  I 
stay  over.  Since  the  Clinton  Administration  took  office  in  1993,  I 
often  visit  my  friends  who  are  working  in  the  Government  on 
Wednesdays,  and  if  they  are  available  and  if  I  have  time,  I  try  to 
see  them.  This  was  the  context  in  which  I  called  and  visited  the 
White  House  on  July  21st  and  22nd  of  1993.  This  was  something 
that  I  did  all  the  time. 

The  terrible  difference  on  those  days  was  that  we  had  just  had 
a  death  in  what  amounted  to  our  family.  From  the  Clintons  on 
down  there  was  grief,  a  feeling  of  helplessness,  and  a  question  as 
to  whether  any  of  us  could  have  helped  Vince.  There  is  always 
great  sadness  when  a  friend  dies,  but  the  shocking  circumstances 
of  Vince's  death  compounded  it  so  many  fold. 
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Like  members  of  a  family,  we  reached  out  to  each  other,  and  ev- 
eryone asked  everyone  else  to  check  on  how  people  were  holding 
up,  how  they  were  doing.  I  recall  doing  that  with  Mrs.  Clinton,  the 
President,  Maggie,  Bemie  and  others  during  those  terribly  difficult 
days.  By  doing  so,  I  also  helped  fill  my  own  need  to  grieve  Vince's 
death. 

Now  I  understand  this  Committee  is  examining  how  the  search 
or  review  of  Vince's  office  was  carried  out  and  how  the  files  in  that 
office  were  handled.  Committee  counsel  have  asked  me  and  ques- 
tioned me  at  length  about  my  recollection  of  my  actions  with  re- 
spect to  those  issues  from  July  20th  through  the  22nd,  1993.  I  have 
tried  my  best  to  remember  whatever  I  can  about  any  phone  calls 
and  visits  during  that  period.  I  will  do  so  again  today. 

While  my  memory  is  not  perfect — I  just  don't  remember  every 
person  that  I  spoke  to  during  those  days — I  do  know  that  I  never, 
I  say  never,  received  from  anyone  or  gave  to  anyone  any  instruc- 
tions about  how  the  review  of  Vince  Foster's  office  was  to  be  con- 
ducted or  how  files  in  Vince  Foster's  office  were  to  be  handled.  I 
want  to  repeat  that.  I  never  received  from  anyone  or  gave  to  any- 
one any  instructions  about  how  the  review  of  Vince  Foster's  office 
was  to  be  conducted  or  how  the  files  in  Vince's  office  were  to  be 
handled. 

Thank  you  for  giving  me  your  time  and  attention.  I  am  ready  to 
answer  your  questions. 

The  Chairman.  Thank  you,  Ms.  Thomases. 

Mr.  Lindsey. 

SWORN  TESTIMONY  OF  BRUCE  R.  LINDSEY 

DEPUTY  COUNSEL  TO  THE  PRESIDENT 

FORMER  ASSISTANT  TO  THE  PRESIDENT,  SENIOR 

ADVISOR  AND  DIRECTOR  OF  PRESIDENTIAL  PERSONNEL 

Mr.  Lindsey.  Yes,  Mr.  Chairman,  Members  of  the  Committee. 
My  name  is  Bruce  Lindsey.  I  am  Assistant  to  the  President  and 
have  served  as  Deputy  White  House  Counsel  since  September 
1994.  In  July  1993  I  was  Assistant  to  the  President,  Senior  Advisor 
and  Director  of  Presidential  Personnel. 

I  was  a  personal  friend  of  Vince  Foster's.  His  death  was  a  shock 
and  a  blow  to  me  and  to  many  others  both  inside  and  outside  the 
White  House  who  held  him  in  high  regard.  The  days  following  his 
death  were  difficult  for  all  of  us  as  we  struggled  to  understand 
Vince's  suicide.  I  spent  much  of  my  time  consoling  others  and  being 
consoled.  I  regret  now  that  Vince's  widow,  Lisa,  and  her  children 
are  being  forced  to  relive  that  painful  week. 

As  I  testified  at  my  deposition  taken  before  this  Committee  last 
month,  I  have  absolutely  no  knowledge  of  any  documents  being  re- 
moved from  Vince  Foster's  office  following  his  death  and  can  offer 
no  insight  into  that  issue  or  into  any  of  the  other  issues  I  under- 
stand the  Committee  is  investigating.  With  the  exception  of  one 
meeting  with  the  White  House  Counsel  and  several  others  on  July 
22,  1993  to  discuss  what  legal  privileges  applied  to  those  docu- 
ments, I  neither  engaged  in  nor  was  aware  of  discussions  regarding 
the  handling  of  documents  in  Vince's  office.  Nevertheless,  I  will  be 
happy  to  answer  any  questions  the  Committee  may  have.  Thank 
you. 
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The  Chairman.  Thank  you  very  much. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Thomases,  you  are  a  practicing  lawyer? 

Ms.  Thomases.  Yes,  I  am. 

Mr.  Chertoff.  Where  do  you  practice? 

Ms.  Thomases.  I  practice  in  New  York. 

Mr.  Chertoff.  What  firm? 

Ms.  Thomases.  Willkie  Farr  &  Gallagher. 

Mr.  Chertoff.  I  guess  that  makes  you  a  New  York  lawyer; 
right? 

Ms.  Thomases.  That  makes  me  a  New  York  lawyer. 

Mr.  Chertoff.  Can  you  give  us  a  sense  of  the  size  of  the  firm? 
Can  you  tell  us  how  many  lawyers  are  in  the  firm? 

Ms.  Thomases.  The  firm  has  approximately  360  lawyers. 

Mr.  Chertoff.  Now,  you  also  have  a  Washington  office? 

Ms.  Thomases.  Yes,  we  do. 

Mr.  Chertoff.  You  practice  out  of  that  as  well? 

Ms.  Thomases.  I  regularly  come  down  here,  usually  once  a  week. 

Mr.  Chertoff.  Mrs.  Clinton  is  a  lawyer  as  well,  I  take  it? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  During  the  course  of  your  friendship  with  her, 
have  you  ever,  when  she  was  in  private  practice,  worked  on  cases 
with  her  or  handled  matters  with  her  firm? 

Ms.  Thomases.  I  have  never  worked  on  cases  with  her.  At  one 
point  when  she  was  trying  to  figure  out  how  to  separate  her  time 
from  the  time  of  the  rest  of  the  lawyers  in  her  firm  as  a  matter 
of  protecting  her  relationship  with  her  husband  from  the  earnings 
of  the  firm,  I  consulted  with  them  on  that  matter. 

Mr,  Chertoff.  When  you  say  "consulted  with  them,"  do  you 
mean  consulted  with  the  Rose  Law  Firm? 

Ms.  Thomases.  I  talked  to  some  members  of  the  Rose  Law  Firm 
about  how  the  accounting  records  could  be  structured  to  segregate 
the  moneys  that  were  earned  from  government  business  in  their 
firm  from  the  rest  of  their  revenues. 

Mr.  Chertoff.  Now,  you  indicated  in  your  opening  statement 
that  you  had  an  ongoing  function  or  advisory  role  at  the  White 
House  after  the  inauguration  in  which  you  would  call  up  to  give 
advice  on  career  counseling  or  scheduling  matters. 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Does  that  still  continue? 

Ms.  Thomases.  On  occasion,  yes. 

Mr.  Chertoff.  At  any  time  did  you  either  voluntarily  place  your- 
self under  any  restriction  or  did  somebody  place  you  under  any  re- 
striction in  terms  of  your  ability  to  lobby  the  White  House? 

Ms.  Thomases.  I  was  placed  under  restriction  at  the  time  of  the 
transition.  All  of  us  who  were  in  the  transition  signed  a  transition 
document. 

Mr.  Chertoff.  How  long  did  that  restriction  apply? 

Ms.  Thomases.  It  supposedly  extended  6  months  after  the  end  of 
the  transition,  but  I  extended  it  for  the  whole  year  of  1993,  person- 
ally. 

Mr.  Chertoff.  So  in  1993  you  did  no  lobbying  at  the  White 
House? 
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Ms.  Thomases.  That's  correct. 

Mr.  Chertoff.  But  that  restriction  is  no  longer  in  effect? 

Ms.  Thomases.  That  is  correct. 

Mr.  Chertoff.  Let  me  ask  you,  Ms.  Thomases,  during  the  cam- 
paign in  1992  you  had  a  function  regarding  the  issue  of  Whitewater 
Development  Corporation  &  Associates;  right? 

Ms.  Thomases.  Yes,  for  a  brief  period  of  time. 

Mr.  Chertoff.  Who  asked  you  to  assume  that  role? 

Ms.  Thomases.  I  think  I  was  initially  asked  to  do  that  by  the 
then-Campaign  Manager  David  Wilhelm. 

Mr.  Chertoff.  What  was  the  assignment  that  you  were  asked 
to  undertake? 

Ms.  Thomases.  After  discussing  it  with  David  and  then  with  the 
Clintons,  I  was  asked  to  help  them,  help  them  organize  some  of  the 
documents  about  Whitewater  for  the  purposes  of  responding  to  a 
press  inquiry  from  The  New  York  Times. 

Mr.  Chertoff.  Now,  that  press  inquiry  was  by  a  reporter  named 
Jeff  Gerth? 

Ms.  Thomases.  Yes,  it  was. 

Mr.  Chertoff.  It  resulted  in  a  series  of  articles  in  The  Times  in 
March  1992? 

Ms.  Thomases.  Only  one  article  that  I  immediately  recollect. 

Mr.  Chertoff.  Did  you  ultimately  talk  to  the  press  about  that? 

Ms.  Thomases.  I  ultimately  talked  to  Jeff  Gerth  about  that. 

Mr.  Chertoff.  You  did  that  after  reviewing  some  documents? 

Ms.  Thomases.  I  reviewed  the  documents  that  I  was  able  to 
gather  in  the  period  of  time  that  Jeff  Gerth  had  set  as  his  deadline. 

Mr.  Chertoff.  Where  did  you  gather  the  documents  from? 

Ms.  Thomases.  Mostly  in  Little  Rock,  and  many  of  them  had 
been  gathered  by  other  people  working  with  the  campaign. 

Mr.  Chertoff.  Like  who? 

Ms.  Thomases.  Like  a  woman  named  Loretta  Lynch,  who  was 
the  associate-type  person  who  took  on  the  responsibility  of  organiz- 
ing the  available  documents. 

Mr.  Chertoff.  Did  you  work  with  anybody  else  besides  that  on 
this  Whitewater  issue  during  the  campaign? 

Ms.  Thomases.  I  worked  with  Jim  Lyons,  who  took  over  the  re- 
sponsibility for  the  documents  shortly  after  The  New  York  Times 
article. 

Mr.  Chertoff.  Did  you  work  with  Mr.  Lindsey? 

Ms.  Thomases.  No,  I  did  not  work  with  Mr.  Lindsey.  I  don't 
know  of  any  role  that  Mr.  Lindsey  had  in  that  process. 

Mr.  Chertoff.  Did  you  work  with  the  First  Lady? 

Ms.  Thomases.  Yes,  I  did  work  with  the  First  Lady. 

Mr.  Chertoff.  Did  you  work  with  then-Governor  Clinton? 

Ms.  Thomases.  Yes,  I  did  work  a  little  bit  with  then-Governor 
Clinton. 

Mr.  Chertoff.  Mr.  Lindsey,  do  you  have  a  recollection  of  work- 
ing or  dealing  with  the  Whitewater  issue  in  the  campaign? 

Mr.  Lindsey.  No.  On  the  campaign  I  was  on  the  airplane  travel- 
ing with  the  now-President,  then-Governor  of  Arkansas.  I  was  not 
at  the  headquarters. 

Mr.  Chertoff.  You  had  nothing  to  do  with  Whitewater  during 
the  campaign? 
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Mr.  LiNDSEY.  I  would  speak  to  the  press  when  they  would  ask 
a  question  on  the  road,  but  I  had  nothing  to  do  with  the  gathering 
of  the  documents. 

Mr.  Chertoff.  When  you  had  to  speak  to  the  press,  what  was 
your  basis  of  information  in  giving  responses? 

Mr.  LiNDSEY.  Usually,  I  would  ask  the  President. 

Mr.  Chertoff.  You  would  get  it  directly  from  the  President? 

Mr.  LiNDSEY.  Usually,  or  I  might  speak  to  someone  in  the  Press 
Office  in  Little  Rock. 

Mr.  Chertoff.  Anybody  in  particular? 

Mr.  LiNDSEY.  Not  that  I  recall.  I  may  have  spoken  to  Dee  Dee 
Myers,  who  was  our  Press  Secretary  at  that  time  on  the  road  with 
us.  Usually  during  this  time,  if  there  was  a  press  inquiry,  the 
President,  then-Governor  would  respond  to  it  directly. 

Mr.  Chertoff.  When  did  you  first  become  aware  that  Mr.  Foster 
had  had  any  function  in  terms  of  gathering  documents  or  handling 
documents  or  anything  to  do  with  Whitewater? 

Mr.  LiNDSEY.  Oh,  I  don't  know  if  I  know  that  he  had  any  role 
in  the  gathering  of  documents.  I  believe  I  became  aware  sometime 
after  his  death  that  there  had  been  a  file  in  his  office  on  White- 
water when  there  was  a  press  inquiry  about  it  in  November  or  De- 
cember 1993,  I  guess. 

Mr.  Chertoff.  I  want 

Mr.  LiNDSEY.  I  think  that  may  have  been  the  first  I  was  aware 
of  it. 

Mr.  Chertoff.  I  want  you  to  think  very  carefully  to  the  period 
of  the  transition  and  tell  us  whether  you  recall  knowing  at  the  pe- 
riod of  the  transition  that  Mr.  Foster  had  some  involvement  with 
Whitewater. 

Mr.  LiNDSEY.  Yeah,  I  know  now  that  he  had  some  involvement 
in  the  preparation  of  the  documents  transferring  the  Clintons'  in- 
terest to  the  McDougals.  I  don't  recall  that  I  had  that  knowledge 
then. 

Mr.  Chertoff.  You  did  not  have  that  knowledge  during  the  tran- 
sition? 

Mr.  LiNDSEY.  I  don't  believe  so. 

Mr.  Chertoff.  Are  you  confident  of  that? 

Mr.  LiNDSEY.  As  confident  as  I  can  be.  I  don't  recall  knowing  that 
at  that  time. 

Mr.  Chertoff.  Did  you  have  a  conference  call  with  Mr.  Lyons, 
Mr.  Foster,  Mr.  Tisdale  and  Mr.  Hubbell  in  which  the  subject  of 
Whitewater  came  up  during  the  transition? 

Mr.  LiNDSEY.  Not  that  I  recall. 

Mr.  Chertoff.  May  I  put  DKS  482  up  on  the  Elmo?  This  is  one 
of  the  notes  that  was  in  Vince  Foster's  handwriting  in  his  office. 

Ms.  Thomases.  Excuse  me.  While  you  question  Mr.  Lindsey,  may 
I  take  a  break,  please? 

Mr.  Chertoff.  Sure.  Mr.  Chairman? 

The  Chairman.  Absolutely. 

Mr.  Chertoff.  I'm  going  to  get  back  to  Ms.  Thomases  in  a  mo- 
ment, but  let  me  do  this  then,  maybe,  we  can  take  a  break  our- 
selves. Mr.  Lindsey,  I  want  you  to  look  at  DKS  482.  That  is  Mr. 
Foster's  handwriting;  correct? 

Mr.  Lindsey.  Correct. 
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Mr.  Chertoff.  I  can  tell  you  this  was  a  document  that  was  in 
one  of  the  files  that  was  removed  from  his  office  on  July 

Mr.  LiNDSEY.  I  say  correct;  I'm  not  sure  I  could  identify  his  hand- 
writing, but  I  will  accept  your  word  for  it  that  this  is  his  hand- 
writing. 

Mr.  Chertoff.  If  you  don't  recognize  it,  just  tell  us  you  don't  rec- 
ognize it. 

Mr.  LiNDSEY.  I  don't  know  that  I  could  say  this  is  his  hand- 
writing. 

Mr.  Chertoff.  I  can  tell  you  it  came  out  of  his  office  on  July  22 
and  we  have  reclaimed  it  now  from  Mr.  Kendall  very  recently.  It 
says  "Tuesday  11/24"  at  the  top  and  it  says  "Lyons,  Lindsey,  Tis- 
dale,  Hubbell."  Who  is  Tisdale? 

Mr.  Lindsey.  John  Tisdale  was  an  attorney  at  Wright,  Lindsey 
&  Jennings  in  Little  Rock. 

Mr.  Chertoff.  Is  he  a  former  partner  of  yours? 

Mr.  Lindsey.  Yes,  he  is. 

Mr.  Chertoff.  Down  under  4  it  says  "Personal  Finances, 
Whitewater.  Les  Patton  did  original  work."  Who  is  Les  Patton? 

Mr.  Lindsey.  Les  Patton  is  a  member  of  the  firm  of  Patton, 
McCarthy  who  did  the  reconstruction  that  we  did  during  the  cam- 
paign which  became  what  is  referred  to  as  the  Lyons  report. 

Mr.  Chertoff.  Does  this  recording,  this  memorandum  or  this 
note  now  refresh  your  recollection  that,  in  fact,  in  November  1992 
Mr.  Foster,  Mr.  Lyons,  you,  Mr.  Tisdale  and  Mr.  Hubbell  talked 
about  and  discussed  Whitewater  as  one  of  the  issues  that  had  to 
be  addressed? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  It  doesn't  refresh  your  memory? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  Are  you  in  a  position  to  tell  us  this  didn't  hap>- 
pen?  This  conversation  didn't  occur? 

Mr.  Lindsey.  The  conversation  could  have  occurred.  I  cannot  re- 
late what's  at  the  top  of  the  sheet  to  what's  at  the  bottom  of  the 
sheet,  that  they  were  in  the  same  conversation. 

Mr.  Chertoff.  We're  handicapped  here  because  we've  accepted 
the  redactions  that  the  portion  of  the  page  omitted  is  relating  to 
other  matters. 

Mr.  Ben-Veniste.  We  can  do  better  than  that,  Mr.  Chertoff. 
We've  reviewed  those  matters,  and  we  can  say  they  do  not  relate 
to  Whitewater. 

Mr.  Chertoff.  Let  me  finish,  Mr.  Ben-Veniste.  If  I  can  get  it 
out,  I  will.  On  the  other  hand 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Mr.  Chairman. 

The  Chairman.  Yes. 

Senator  Kerry.  I  don't  think  that  should  just  be  jumped  over  so 
easily. 

The  Chairman.  Senator  Kerry,  if  I  may,  let  us 

Senator  Kerry.  Mr.  Chairman,  do  I  not  have  a  right  to  make  a 
statement? 

The  Chairman.  If  I  might,  let  me  ask  that  Mr.  Chertoff  be  per- 
mitted to  complete  his  question.  If  we  find  that  it  is  not  fair,  I 
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think  you  will  find  that  the  Senator  will  attempt,  and  I  look  toward 
all  of  your  counsel  to  keep  it  within  the  boundary  of  fairness.  So 
let's  start  it,  let's  listen  and  take  it  from  there. 

Mr.  Chertoff. 

Senator  Kerry.  Mr.  Chairman,  again,  I  want  to  complete  my 
statement. 

The  Chairman.  Yes,  go  ahead. 

Senator  Kerry.  The  question  on  its  face  is  unfair  because  the 
question  was  posed  in  a  way  that  suggested  that  the  redaction  is 
somehow  a  mystery. 

The  Chairman.  We're  going  to 

Senator  Kerry.  Mr.  Chertoff  knows  he  has  already  reviewed  that 
and  he  knows  what's  in  there. 

The  Chairman.  Senator,  we're  going  to  give  Mr.  Chertoff  an  op- 
portunity to  finish  the  question  and  to  set  the  record  straight. 
We're  not  attempting  to  create  an  illusion.  That's  not  something 
that  this  hearing  has  been  about  nor  will  it  be  about.  So  let's  give 
him  an  opportunity,  and  you  have  fine  counsel  to  see  to  it  that  we 
stick  to  the  issues,  and  we're  going  to  do  that. 

There  is  no  attempt  to  suggest  that  the  redacted  materials  are 
relevant  because  we  have  worked  out  a  system  whereby  counsel 
have  reviewed  these  materials — I  think  everybody  here  knows  that, 
and  maybe  others  don't — and  where  the  redactions  are  continued 
it  is  because  counsel  mutually  have  agreed  that  they're  not  rel- 
evant. So  let  us  continue  now. 

Senator  Kerry.  May  I  ask  a  second  question,  Mr.  Chairman? 

The  Chairman.  Certainly. 

Senator  Kerry.  The  second  question  is  it's  my  understanding 
that  the  scope  of  today's  hearing  is  with  respect  to  the  handling  of 
the  documents  in  Vince  Foster's  office.  These  questions  are  way 
outside  of  that  issue. 

The  Chairman.  I  don't  believe  so.  I  think  that  they  are  relevant. 
The  contents  of  the  documents  themselves  are  obviously  relevant 
to  the  handling  of  the  documents.  This  is  not  a  court  of  law.  We're 
attempting  to  get  the  facts.  So  I'm  not  going  to  confine  either  coun- 
sel or  the  Senators  to  that  extent.  It  then  becomes  unreasonable. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  Mr.  Chairman,  I  have  a  question  unrelated  to 
this.  It's  pending,  but  it's  just  a  matter  of  procedure.  I  have  noted 
on  several  occasions  where  you,  Mr.  Chairman,  have  interrupted 
our  counsel,  and  none  of  us  stopped  you  at  that  point.  You  were 
making  your  point  and  we  respected  it.  Now,  when  someone  at- 
tempts to  interrupt  your  counsel  because  we  were  troubled  by  it  we 
are  told  don't  interrupt  the  counsel.  So  I  think  either  we  have  a 
rule  that  we 

The  Chairman.  I  don't  think  I  said  that.  I  said  that  I  thought 
counsel  should  be  permitted  to  finish  and  conclude  his  question.  By 
the  same  token,  I  would  certainly  look  to  protect  the  witnesses  so 
that  they  are  treated  fairly. 

Senator  BoxER.  I  appreciate  that,  but  I'm  just  suggesting  to 
you 
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The  Chairman.  I'll  do  that.  I  think  I  have  attempted,  and  I  have 
allowed  great  leeway,  and  I  will  continue  to  do  that  for  both  sides. 
I  don't  think  that  Mr.  Ben-Veniste  has  any  quarrels  with  this.  I 
hope  not.  I  will  continue  to  provide  latitude.  However,  the  Chair 
has  to  exercise  some  degree  of  control  in  recognizing  that  the  Sen- 
ators rights  have  to  be  protected.  I  am  attempting  to  maintain 
some  form  of  decorum  so  that  we  can  do  the  job. 

Senator  BoxER.  Mr.  Chairman,  it's  fine.  Fm  just  making  a  point 
here  that  I  share  your  view  that  counsel  should  be  able  to  question, 
et  cetera,  but,  on  the  other  hand,  it  should  work  both  ways.  I'm 
just  making  that  point. 

The  Chairman.  I  believe  it  has. 

Senator  BoxER.  I'll  show  you  where  it  hasn't,  but  that's  OK. 

The  Chairman.  I'd  be  very  interested  in  that.  If  you  think  that 
I  have  been  too  unfair,  I'll  try  to  do  a  better  job  if  you  can  point 
to  a  better  way. 

Let's  return  again,  Mr.  Chertoff.  Why  don't  we  start  as  it  relates 
to  this  whole  document. 

Mr.  Chertoff.  To  get  back  to  what  I  was  trjdng  to  get  at — -and 
obviously  I  was  unsuccessful  in  making  myself  clear — the  portions 
that  are  redacted  are  not  related  to  Whitewater,  they're  related  to 
other  transactions  that  were  being  dealt  with  during  this  period. 
I'm  not  meaning  to  imply  that  Mr.  Ben-Veniste  and  I  didn't  see 
them  because  we  did  see  them.  My  point  is  that  this — if  you  were 
to  look  at  the  entire  document  without  the  redaction,  you  would  see 
it  as  a  numerical  list  of  items  covered  under  this  heading,  Tuesday 
11/24,  with  the  list  of  individuals  who  appear  to  be  participating 
in  a  meeting. 

Now,  my  question  to  you  is  this,  Mr.  Lindsey:  Does  this  refresh 
your  memory  that  on  November  24,  1992,  among  other  things,  you 
discussed  with  Mr.  Lyons,  Mr.  Tisdale,  Mr.  Hubbell  and  Mr.  Foster 
winding  up  the  Clintons'  investment  in  Whitewater? 

Mr.  Lindsey.  No,  sir,  it  does  not.  If  I  were  to  speculate,  I  do 
not 

Mr.  Chertoff.  Don't  speculate. 

Mr.  Lindsey.  If  you  look  at  the  reference  over  on  the  side  to  John 
Ragovan  and  Cheryl  Mills,  my  guess  is  that  that  was  a  conversa- 
tion discussing  the  ethics  pledge  that  the  Clinton  Administration 
made  all  of  their  employees  sign  and  that  we  were  having  a  discus- 
sion about  that  pledge.  Again,  I  do  not  remember  the  conversation, 
but  the  people  who  are  listed,  Webb  Hubbell,  John  Tisdale  and  oth- 
ers were  involved  in  that  as  well,  and  that  seems  more  reasonable 
to  me  than  that  it  was  a  discussion  of  Whitewater. 

Mr.  Chertoff.  Mr.  Lyons  was  involved  in  that  as  well? 

Mr.  Lindsey.  Yes,  he  was.  He  was  one  of  the  counsels  for  the 
transition. 

Mr.  Chertoff.  You  know,  in  fact,  though,  Mr.  Lindsey,  that  Mr. 
Foster  was,  in  fact,  working  on  issues  involving  the  Clintons'  tax 
returns  and  disclosure  statements  while  he  was  in  the  White 
House;  right? 

Mr.  Lindsey.  I  know  that  now. 

Mr.  Chertoff.  Isn't  it  a  fact  that  at  a  point  in  time  Mr.  Foster 
asked  for  a  copy  of  what  is  called  the  longer  Lyons  report? 

Mr.  Lindsey.  I  know  that  now. 
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Mr.  Chertoff.  When  did  that  get  furnished  to  him? 

Mr.  LiNDSEY.  You  would  have  to  ask  Mr.  Lyons.  Mr.  Lyons  at 
some  point  after  Vince's  death  indicated  to  me  that  he  had  pro- 
vided a  copy  of  the  longer  Lyons  report  to  Vince. 

Mr.  Chertoff.  But  is  it  your  testimony  that  you  had  no  inkling 
at  the  time  that  Mr.  Foster  was  working  on  the  President's  disclo- 
sure forms  and  tax  returns? 

Mr.  Lindsey.  No,  I  don't  think  that  was  my  testimony. 

Mr.  Chertoff.  Tell  us  what  it  is. 

Mr.  Lindsey.  I  do  not  believe  I  knew  that  he  had  asked  for  a 
copy  of  the  Lyons  report  or  the  longer  Lyons  report.  I'm  not  sure 
I  had  a  specific  memory  that  he  was  working  on  the  tax  returns 
or  the  financial  disclosure,  but  if  there  was  someone  in  the  Coun- 
sel's Office  working  on  it,  I  would  have  assumed  Vince  would  have 
been  one  of  them,  yes. 

Mr.  Chertoff.  So  you  at  least  had  a  general  understanding  that 
the  issue  of  the  disclosure  forms  were  being  worked  on  in  the 
Counsel's  Office? 

Mr.  Lindsey.  Again,  I  don't  know  if  I  was  more  concerned  about 
my  own  financial  disclosure  forms  and  filling  them  out  than  I  was 
about  theirs,  so  I'm  not  sure  I  ever  focused  on  it  or  thought  about 
it. 

Mr.  Chertoff.  You,  in  fact,  at  times,  were  involved  in  their  dis- 
closure forms;  right? 

Mr.  Lindsey.  No,  I  don't  believe  so.  I  was  involved  at  one  time 
during  the  campaign  when  we  amended  one  of  the  disclosure 
forms. 

Mr.  Chertoff.  When  was  that? 

Mr.  Lindsey.  Sometime  in  early  1992,  either  the  First  Lady  or 
the  President  realized  that  they  had  not  listed  several  loans  that 
they  had  received  personally,  that  they  were  personally  liable  for 
during  the  1990  campaign,  and  we  amended  the  form  to  reflect 
those  loans. 

Mr.  Chertoff.  Wasn't  one  of  those  loans  the  Whitewater  loan? 

Mr.  Lindsey.  No,  they  were  not.  They  were  two  loans  from  the 
Perry  County  Bank  related  to  the  1990  election. 

Mr.  Chertoff.  Mr.  Lindsey,  did  you  file  an  amendment  to  can- 
didate Clinton's  Presidential  Candidate  Financial  Disclosure  State- 
ment on  April  6,  1992- 


Mr.  Lindsey.  At  some  point 

Mr.  Chertoff.  Let  me  finish,  Mr.  Lindsey — which  you  personally 
signed  the  transmittal  letter  for  and  which  listed  a  personal  guar- 
antee of  Governor  and  Mrs.  Clinton  of  Whitewater  Development 
Company's  mortgage  loan? 

Mr.  Lindsey.  Again,  I  don't  remember  whether  it  was  on  the 
original  form  or  the  amended  form.  What  I  remember  the  purpose 
of  amending  the  form  to  be  was  to  list  the  two  loans  from  the  Perry 
County  Bank  in  1990. 

Mr.  Chertoff.  Didn't  you  do  that,  that  listing  of  the  Perry  Coun- 
ty Bank  loans,  in  January  1992? 

Mr.  Lindsey.  Again,  whether  it  was  January  or  April,  I  have  no 
memory. 

Mr.  Chertoff.  I'd  be  happy  to  give  it  to  you.  I  ask  first  that  we 
put  up 
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The  Chairman.  I'm  going  to  ask  to  give  copies  of  the  documents, 
please,  to  the  witnesses. 

Mr.  Chertoff.  I  think  we  have  copies. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Sarbanes. 

Senator  Sarbanes.  We've  been  quite  forebearing  here  this  morn- 
ing, but  I  do  want  to  raise  this  point.  This  set  of  hearings  was  to 
focus  on  the  handHng  of  documents  in  Foster's  office.  In  fact,  I  note 
that  counsel,  in  all  of  the  depositions  with  the  various  people  who 
were  deposed,  have  stated  to  them  in  section  l.B.l  of  Senate  Reso- 
lution 120  there  is  an  "authorization  for  an  investigation  into 
whether  improper  conduct  occurred  regarding  the  way  in  which 
White  House  officials  handled  documents  in  the  office  of  White 
House  Deputy  Counsel  Vincent  Foster  following  his  death.  Do  you 
understand  that  this  particular  provision  will  be  the  focus  of  your 
deposition  today?" 

That  was  set  out  to  each  person  who  was  deposed  as  the  ground 
rules  of  their  deposition,  and  that,  of  course,  is  consistent,  cer- 
tainly, with  my  understanding,  that  that  was  the  ground  rules  for 
this  set  of  hearings. 

Now,  the  scope  of  the  Committee's  inquiry,  of  course,  is  defined 
by  our  resolution  from  the  Senate.  We've  had  some  objections 
raised  here  because,  on  occasion,  I  think  Members  have  gone  out- 
side of  the  resolution  itself.  In  other  instances  I  think  questions 
have  been  raised  that  are  within  the  resolution,  but  not  within  this 
set  of  hearings,  as  I  understand  it.  Of  course,  that  becomes  rel- 
evant because,  first  of  all,  as  I  indicated  earlier,  there  are  conversa- 
tions with  the  Independent  Counsel. 

I  realize  there  may  be  some  impetus  here,  given  the  fact  that  on 
the  House  side  they  seem  not  to  be  observing  these  restraints  that 
the  Independent  Counsel  wanted  observed,  which  we've  tried  to 
do — that's  one  of  the  reasons  I  agree  with  you  we  need  to  have  a 
discussion  with  the  Independent  Counsel  about  this — ^but  I  think  at 
this  point,  given  what  the  focus  of  these  hearings  were  to  be,  the 
nature  of  the  preparation  and  the  very  statements  made  to  the  wit- 
nesses, we  ought  to  try  to  keep  our  focus  there. 

I  have  to  say,  Mr.  Chertoff,  I  think  that  the  questions  have 
moved  further  and  further  away  from  that. 

The  Chairman.  Senator,  I  understand  your  concern,  but  the  fact 
is  that  some  of  the  documents  that  Mr.  Chertoff  refers  to  are  either 
public  records  and/or  were  documents  that  were  at  one  time  in  Mr. 
Foster's  office.  We  are  attempting  to  get  all  of  the  facts  so  that  we 
can  fill  out  a  picture  as  to  what  did  or  did  not  take  place.  That  is 
our  job.  It  is  not  to  be  accusatory.  It  is  not  to  allege  things  that 
may  be  sensational,  but  rather  to  explore,  to  get  the  facts  and  to 
do  it  in  a  way  that  will  be  fair.  I  intend  to  follow  a  procedure  that 
will  do  that. 

There  is  also  fairness  to  the  Committee  and  its  work,  and  to  the 
American  people.  I  do  not  believe  that  we  are  so  circumscribed  that 
we  cannot — and  I  don't  mean  there  has  not  been  permitted,  with- 
out objection,  some  leeway  in  these  proceedings  to  try  to  get  the 
facts  about  what  took  place. 

I  have  often  said  that  sometimes  it  may  appear  that  you  have 
a  person  who  is  somewhere  or  doing  something  that  under  ordinary 
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circumstances,  might  raise  questions  about,  but  if  you  give  that 
person  the  opportunity  to  explain,  they  can  put  to  rest  suspicion 
and  doubt.  That's  what  we're  going  to  do  here.  I  will  permit  counsel 
to  pursue  this  line  because  I  do  not  believe  it  is  beyond  the  scope, 
and  I  think  there  are  logical  connections.  We're  going  to  proceed. 

Now,  we're  not  going  to  get  into  matters  as  it  relates  to  whether 
or  not  various  things  took  place  with  loans  or  at  Madison  Guaranty 
or 

Senator  Sarbanes.  I'm  ready  to  get  into  those  when  the  right 
time  comes,  but  as  I  understand  it 

The  Chairman.  No,  no,  I'm  not  suggesting  Senator- 


Senator  Sarbanes.  We  set  out  what  these  hearings  were  to  be 
about,  and  I  think  we  should  stay  on  focus. 

The  Chairman.  I  think  we  will,  and  I'm  going  to  ask  Mr. 
ChertofF  to  resume  his  questions. 

Mr.  Lindsey,  do  you  have  a  copy  of  the  document? 

Mr.  Lindsey.  No,  sir,  I  do  not.  I  have  a  copy  of  the  January  docu- 
ment, not  an  April  document. 

Mr.  Chertoff.  You  have  an  April  document,  too.  I'll  get  to  it  in 
a  second. 

Mr.  Lindsey.  No,  sir,  I  do  not. 

Mr.  Chertoff.  You  don't  have  DKS  180? 

Mr.  Lindsey.  No,  sir,  I  do  not. 

Mr.  Chertoff.  We'll  get  you  another  copy,  then.  Take  a  look  at 
that.  I  want  to  take  you  through  this  for  a  moment. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  Mr.  Chairman,  could  I  inquire,  was  this  a  docu- 
ment that  was  in  Mr.  Foster's  papers? 

Mr.  Chertoff.  DKS  180  was  a  document  that  was  originally  in 
Mr.  Foster's  office  and  was  removed  and  ultimately  made  its  way 
over  to  Williams  &  Connolly. 

Senator  DODD.  How  about  the  April  6,  1992  letter? 

Mr.  Chertoff.  That  is  the  April  6,  1992  letter.  The  January  10 
document  is  actually  a  public  record,  and  I  bring  it  up  only  because 
Mr.  Lindsey  was  asked  questions  about  this  in  his  deposition,  and 
I  wanted  to  make  sure  we  had  on  hand  material  to  refresh  his 
memory. 

Now,  looking  at  the  January  10,  1992  document,  am  I  correct 
that  it  was  in  January  1992  that  you  added  the  two  Perry  County 
loans? 

Mr.  Lindsey.  Yes,  you  are  correct. 

Mr.  Chertoff.  Do  you  have  DKS  180,  the  April  6,  1992  docu- 
ment? 

Mr.  Lindsey.  I  now  have  a  copy  of  that. 

Mr.  Chertoff.  On  DKS  180,  let's  go  down  to  the  signature.  You 
personally  signed  the  letter  on  April  6,  1992  transmitting  another 
amendment  to  this  public  financial  disclosure  report  that  disclosed 
that  "Governor  and  Mrs.  Clinton  are  personal  guarantors  of  a 
mortgage  loan  to  Whitewater  Development  Company";  correct? 

Mr.  Lindsey.  Apparently  I  did,  yes. 

Mr.  Chertoff.  You  notice  there  is  a  little  fax  line  at  the  top 
here?  That's  a  fax  line  from  Swidler  &  Berlin  dated  April  7,  1992? 

Mr.  Lindsey.  I  can't  see  the  April.  I  see  7/92. 
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Mr.  Chertoff.  Was  Swidler  &  Berlin  the  firm  that  was  involved 
in  counseling  also  on  matters  of  election  law? 

Mr.  LiNDSEY.  I  don't  know  if  that  was  true  or  not. 

Mr.  Chertoff.  You  don't  know 

Mr.  LiNDSEY.  Jim  Hamilton  is  in  that  firm,  but  I  don't  know  if 
he  was  counseling  on  election  law  or  not.  David  Ifshin  was  the 
counsel  to  the  campaign.  Jim  Hamilton  was  a  member  of  our  law- 
yers' committee  and  could  well  have  been  involved,  but  I  don't  have 
any  direct  knowledge  that  he  was  involved. 

Mr.  Chertoff.  That's  the  same  Jim  Hamilton  who  is  the  Foster 
family  lawyer;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Now,  as  I  said,  DKS  180  was  actually  in  Mr.  Fos- 
ter's files.  Do  you  know  why  Mr.  Foster  would  have  carried  forward 
this  document  a  year  later  in  his  files  in  the  White  House  and  why 
he  would  have  had  them  there  in  July  1993? 

Mr.  LiNDSEY.  No,  sir,  I  do  not. 

Mr.  Chertoff.  Mr.  Lindsey,  let  me  ask  you,  this  April  6,  1992 
amendment,  this  amendment  disclosing  the  Whitewater  mortgage 
loan  guaranteed  by  the  Clintons,  does  the  timing  of  that  have  any- 
thing to  do  with  the  fact  that  Jeff  GJerth  had  written  articles  in 
March  of  the  same  year? 

Mr.  LiNDSEY.  I  don't  know  that.  It  could  well  have  been  that  the 
article  in  March  reminded  the  Clintons  that  they  were  guarantors 
on  the  Whitewater  loan  and  they  then  decided  they  needed  to 
amend  their  form  to  reflect  that. 

Mr.  Chertoff.  Ms.  Thomases,  do  you  have  a  recollection  that  in 
the  wake  of  the  Jeff  Grerth  articles  in  March  there  was  an  effort 
made  to  amend  the  disclosure  form  to  disclose  that  personal  guar- 
antee? 

Ms.  Thomases.  I  had  no  knowledge  of  the  disclosure  forms. 

Mr.  Chertoff.  You  weren't  involved  in  ^-hat? 

Ms.  Thomases.  I  was  not  in  any  way  involved  in  the  disclosure 
forms. 

Mr.  Chertoff.  You  knew,  Ms.  Thomases,  that  Mr.  Foster  was, 
in  fact,  working  on  disclosure  matters  and  tax  matters  for  the  Clin- 
tons and  the  White  House;  right? 

Ms.  Thomases.  Yes,  I  did. 

Mr.  Chertoff.  Did  you  ever  talk  to  him  about  that? 

Ms.  Thomases.  On  one  or  two  occasions  he  mentioned  it  to  me. 

Mr.  Chertoff.  How  did  it  come  up? 

Ms.  Thomases.  It  came  up  in  his  bemoaning  how  imperfect  the 
records  were. 

Mr.  Chertoff.  When  you  say  "how  imperfect  the  records  were," 
whose  records? 

Ms.  Thomases.  The  records  of  the  Clintons  and  the  CUntons'  ac- 
countant, how  imperfect  they  were  in  terms  of  a  clear  understand- 
ing of  how  the  records  for  the  transaction  had,  in  fact,  been  kept. 

Mr.  Chertoff.  Did  he  tell  you  that  he  was  having  difficulty  try- 
ing to  figure  out  how  to  handle  the  taxes  for  1992  because  of  the 
problems  with  the  records? 

Ms.  Thomases.  He  did  mention  it.  Mostly  I  advised  him  that 
what  he  should  do  is  get  a  first-class  tax  lawyer  to,  in  fact,  go  over 
it  for  him. 
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Mr.  Chertoff.  Did  he  tell  you  why  he  had  in  his  files  or  why 
he  was  keeping  in  his  files  this  copy  of  the  Swidler  &  Berlin  fax 
document  relating  the  April  6  amendment? 

Ms.  Thomases.  We  never  discussed  anything  that  specific. 

Mr.  Chertoff.  Now,  I'd  like  to  move  a  little  further  through  Mr. 
Foster's  file,  the  same  file  here.  Actually,  sequentially  held  in  the 
file,  according  to  what  was  produced  to  us  by  Williams  &  Connolly, 
right  next  to  this  document  about  amending  the  Presidential  disclo- 
sure form,  is  DKS  178  and  179,  if  I  could  put  those  up? 

Mr.  LiNDSEY,  I  do  not  have  those. 

Mr.  Chertoff.  Let's  make  sure  the  witness  has  a  copy,  and  let's 
put  them  up  on  the  Elmo. 

This  document  is  a  financial  statement  to  Perry  County  Bank, 
Penyville,  Arkansas  named  Bill  Clinjton  and  Hillary  Rodham  Clin- 
ton, and  it's  dated  May  21,  1990.  This  was  also  in  the  file  right  up 
next  to  the 

Mr.  Lindsey.  I'm  sorry,  that  was  not  what  was  handed  to  me. 

Mr.  Chertoff.  You  don't  have  DKS  178  and  179? 

Mr.  Lindsey.  I  was  handed  179  and  a  document  that  says  "public 
financial  disclosure,"  but  it's  a  different  form  than  the  one  you 
have. 

Mr.  Chertoff.  You  should  have  two  pages.  All  right.  You  have 
both  pages  of  that  now,  Mr.  Lindsey? 

Mr.  Lindsey.  I  guess. 

Mr.  Chertoff.  You  have  the  financial  statement  to  the  Perry 
County  Bank;  right? 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  At  the  top  of  that — it's  difficult  to  read  on  these 
Xeroxes;  I  can  tell  you  I've  read 

Senator  Sarbanes.  Mr.  Chertoff,  I  want  to  be  sure  exactly  what 
document  we're  working  off  of.  Could  I  inquire  as  to  exactly 

Mr.  Chertoff.  This  is  not  a  Presidential  disclosure  form.  This 
is  a  bank  application,  a  financial  statement  to  the  Perry  County 
Bank.  It's  DKS  178  and  179. 

Senator  Kerry.  Can  we  have  it  here,  too? 

Mr.  Chertoff.  I  think  we  furnished  a  copy.  This,  of  course,  to 
be  clear,  is  a  document  that  Mr.  Ben-Veniste  and  I  located  when 
we  went  through  the  files  in  Mr.  Kendall's  office,  maybe  about  a 
month  ago.  It  seems  like  a  year  now,  but  I  think  it  was  only  about 
a  month  ago. 

Senator  Sarbanes.  So  this  is  179? 

Mr.  Chertoff.  Yes.  Then  178;  I  think  the  Bates  number  is  a  lit- 
tle bit  obscured. 

Mr.  Ben-Veniste.  Maybe  we  need  some  time  to  get  these  docu- 
ments copied. 

Senator  Kerry.  Mr,  Chairman,  could  we  clarify  once  again  this 
document,  because  I 

The  Chairman.  This  document  was  apparently  one  that  Mr.  Ben- 
Veniste  and  Mr.  Chertoff  were  able  to  obtain  from  Mr.  Kendall.  It 
came  from  the  files  that  were  turned  over  that  went  eventually 
from  the  White  House  to  the  office  of  Williams  &  Connolly,  Mr. 
Kendall,  and  then  was  made  available  to  us  about  a  month  ago. 

Senator  Kerry.  Do  I  understand  it's  179  and  178? 
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Mr.  Chertoff.  Yes,  there  are  two  pages.  I  believe  the  178  was 
cut  off  by  Xeroxing  before  we  received  the  document. 

The  Chairman.  Down  at  the  lower  right-hand  side,  you  see  178 
and 

Senator  Sarbanes.  It's  just  the  1. 

The  Chairman.  It's  just  the  1,  but  that's  document  178.  The 
Xerox  did  not  totally 

Senator  Sarbanes.  They  don't  have  the  78  on  it. 

Mr.  Chertoff.  All  right. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Now,  this  is  a  document  which,  again,  if  I  can 
call  your  attention  to  the  top,  contains  a  fax  line  that's  a  little  dif- 
ficult to  see — probably  from  the  multiple  times  we've  copied  this — 
but  it  indicates  the  legend  "Clinton  for  President"  as  the  fax  origi- 
nator of  this  document.  "Clinton  for  President"  was  the  title  of  the 
campaign  organization;  correct? 

Mr.  LiNDSEY.  Correct. 

Mr.  Chertoff.  Have  you  ever  seen  this  document  before,  Mr. 
Lindsey? 

Mr.  LiNDSEY.  Not  that  I  recall. 

Mr.  Chertoff.  Do  you  know  how  this  document  wound  up  or 
why  Mr.  Foster  kept  this  document  in  his  files? 

Mr.  LiNDSEY.  No,  sir,  I  do  not. 

Mr.  Chertoff.  What  about  you,  Ms.  Thomases,  do  you  know  how 
this  got  into  Mr.  Foster's  files? 

Ms.  Thomases.  I've  never  seen  this  document  before,  and  I  have 
no  idea  how  it  got  into  Mr.  Foster's  files. 

Mr.  Chertoff.  Do  you  know  why  he  would  have  kept  this  next 
to  the  files  he  was  keeping  on  the  Presidential  disclosure  statement 
regarding  Whitewater? 

Ms.  Thomases.  No,  I  have  no  idea. 

Mr.  Chertoff.  Now,  I'd  like  you  to  look  at  the  form  and  maybe 
you  can  help  us  out  a  little  here,  Mr.  Lindsey.  I  take  it  you've  seen 
forms  like  this? 

Mr.  LiNDSEY.  I  may  have  seen  this  one,  but  I  don't  recall. 

Mr.  Chertoff.  Does  this  seem  to  you  to  be  one  of  the  applica- 
tions for  one  of  the  two  Perry  County  Bank  loans  that  were  ob- 
tained in  the  1990  campaign  and  were  disclosed  in  1992  in  the  Jan- 
uary amendment? 

Mr.  LiNDSEY.  It's  hard  to  say.  We  had  more  than  two  bank  loans 
in  the  1990  campaign,  some  of  which  were  paid  back.  So  it's  hard 
for  me  to  know  which  two  were  still  outstanding  and  are  reflected 
on  the  financial  disclosure  statement.  It  could  be,  it  is  around  the 
date  of  one  of  the  bank  loans  from  the  Perry  County  Bank  during 
the  1990  campaign. 

Mr.  Chertoff.  You  remember  there  being 

Senator  Kerry.  Mr.  Chairman,  could  I  just  ask  a  question,  again 
for  clarification? 

The  Chairman.  Yes. 

Senator  Kerry.  I'm  not  trying  to  slow  the  process  up.  I  just  want 
to  understand  something. 
The  Chairman.  Surely. 

Senator  Kerry.  Were  these  documents  the  subject  of  the  deposi- 
tion at  all? 
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Mr.  Chertoff.  I  don't  believe  these  documents  were  raised  in 
the  deposition.  These  documents  were,  however,  documents  which 
were  in  Mr.  Foster's  office. 

Senator  KERRY.  I  understand  that,  but  I  want  to  go  through  the 
process.  Were  these  documents  available  to  counsel  at  the  time  of 
the  deposition? 

Mr.  Chertoff.  I  didn't  take  Mr.  Lindse^s  deposition,  but  I  don't 
believe  this  issue  came  up 

Senator  KERRY.  Could  I  ask  if  our  counsel  has  seen  these? 

Mr.  Chertoff.  Counsel  have  seen  them  because  we  both  got 
them. 

Mr.  Ben-Veniste.  We  have  seen  them  and  we  have  argued  about 
the  relevance  of  the  subject  matter  in  terms  of  the  detail  that  has 
gone  into  these  hearings. 

Senator  Kerry.  Were  these  documents  available.  Counsel,  at  the 
time  the  deposition  of  Mr.  Lindsey  took  place? 

Mr.  Chertoff.  I  believe  that  they  were  available.  I  think  most, 
both  Mr.  Ben-Veniste  and  I 

Senator  Kerry.  But  they  were  not  the  subject  then  of  that  depo- 
sition? 

Mr.  Chertoff.  These  particular  documents  were  not  the  subject 
of  that  deposition. 

Senator  Kerry.  If  I  could  ask  another  question.  I  understand 
these  were  in  the  personal  files  that  were  sent  to  the  personal  law- 
yers; is  that  correct? 

Mr.  Chertoff.  That  is  my  understanding;  that's  what  we've 
been  told. 

Senator  Kerry.  These  were  turned  over  to  the  Committee  on 
what  basis? 

Mr.  Chertoff.  These  were  the  documents  I  think  Mr.  Ben- 
Veniste  and  I,  after  going  back  and  forth  between  the  Committee 
and  the  lawyers,  sat  down  with  Mr.  Kendall  and  reviewed,  and 
then  when  we  selected  documents,  these  were  in  the  group  that 
was  furnished  to  us. 

The  Chairman.  I  think  there  was  a  question  as  to  whether  or  not 
some  of  these  documents  were  redacted;  is  that  not  correct? 

Mr.  Ben-Veniste.  We  looked  at 

Mr.  Chertoff.  These  are  not  redacted. 

Mr.  Ben-Veniste.  We  went  over  to  look  at  redacted  documents 
to  assure  ourselves  for  the  Committee  that  these  redactions  were 
appropriate.  That  is,  that  those  redactions  did  not  exclude  from  the 
documents  Whitewater-related  material.  In  fact,  we  assured  our- 
selves, and  the  Chairman  has  made  a  statement,  that  there  were 
no  improper  redactions.  At  the  time  we  went  through  the  mate- 
rials, we  considered  whether  at  that  time  there  were  other  mate- 
rials which  might  be  relevant  to  other  phases  of  our  inquiry  as  we 
go  through  the  different  stages  of  these  hearings.  We  felt  that  it 
was  appropriate  at  that  time  to  identify  those  documents  and  re- 
quest them. 

But  the  issue  as  to  whether  they  are  appropriately  gone  into, 
into  depth,  with  witnesses  who  haven't  seen  them  and  haven't  been 
prepared  to  testify  on  the  substance  of  these  issues  is,  I  think,  a 
real  issue. 
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Senator  Kerry.  That's  part  of  the  issue  that  I'm  raising.  That's 
a  first  threshold.  I  think  there  are  several  questions  raised  which 
just  concern  me,  Mr.  Chairman.  I  want  to  know  where  we  are  with 
respect  to  it.  These  are  personal  documents,  and  I  wonder  if  there 
is  any  issue  of  privilege  or  any  question  as  to  whether  or  not  these 
were  meant,  at  this  point,  to  be  made  public.  Is  there  any  issue  as 
to  that? 

The  Chairman.  Let  me  say  this:  These  documents  were  turned 
over  by  Mr.  Kendall  to  the  Committee,  represented  by  both  coun- 
sel. So  I  can't  see  how 

Senator  Kerry.  I'm  just  trying  to  understand  because  it's  the 
first  time  I've  seen  them. 

The  Chairman.  Again,  they  have  been  available  to  the  Commit- 
tee, both  counsel  have  had  them  for  approximately  a  month. 

Senator  Kerry.  I  understand.  But  the  issue,  Mr.  Chairman,  is — 
I  mean,  how  many  pieces  of  paper  do  we  have  before  the  Commit- 
tee? 

The  Chairman.  Senator 

Senator  Kerry.  Each  of  us  are  preparing  for  these  hearings  on 
the  basis  of  what  we  believe  the  scope  of  the  hearings  to  be.  I  can 
understand  where  counsel  is  going.  Where  counsel  is  going 

The  Chairman.  Mr.  Lindsey  has  indicated  that  there  are  things 
that  he  has  done  and  that  he  hasn't  done  as  it  relates  to  these  pa- 
pers and  these  documents  that  were  in  Vince  Foster's  office.  I  think 
counsel  is  attempting  to  ascertain  what  he  did,  what  he  didn't  do, 
what  he  knew,  what  the  documents  were  about,  why  it  may  or  may 
not  have  been  appropriate  to  remove  them,  and  why  people  may 
have  been  anxious  to  remove  them 

Senator  Kerry.  But  Mr. 

The  Chairman.  — and  those  are  things  that  all  come  within  the 
scope  of  this  Committee. 

Now,  to  suggest  that  the  scope  is  so  limited  as  it  relates  to  our 
job  that  we  cannot  inquire  into  the  significance  of  certain  docu- 
ments would  be  to  tie  our  hands  and  make  this  investigation  abso- 
lutely impossible. 

Senator  Sarbanes  and  I  will  attempt  to  receive  a  clarification 
from  the  Independent  Counsel — ^because  we  are  working  under 
some  limitations  here — so  that  we  can  proceed  in  a  manner  that 
will  provide  a  more  complete  picture  and  give  us  an  opportunity  to 
do  our  job  more  thoroughly  and  comprehensively  instead  of  taking 
bits  and  pieces  as  we've  been  doing.  Our  cooperation  with  the  Inde- 
pendent Counsel  has  impeded,  to  a  certain  extent,  the  ability  of 
this  Committee  to  get  the  facts  in  an  orderly  way. 

So  we're  going  to  attempt  to  address  that.  I  will  allow,  at  this 
point  in  time,  Mr.  Chertoff  to  pursue  this  line.  There  will  come  a 
point  in  time,  when  we  may  reach  an  area  outside  the  slope,  but 
I  think  these  are  documents  that  were  turned  over  to  us,  and  that 
were  in  Mr.  Foster's  files  that  went  to  his  lawyer,  and  he  certainly 
has — as  it  relates  to  another  document  that  refers  to  Mr.  Lindsey 
and  to  Whitewater — ^the  right  to  pursue  this.  He's  trying  to  refresh 
his  recollection;  he  may  or  may  not  remember,  and  these  docu- 
ments may  help.  It  is  absolutely  within  the  bounds  of  this  Commit- 
tee to  do  that,  and  suggest  that  we  move  on  otherwise  we'll  be  here 
until  midnight. 
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Senator  Sarbanes.  Mr.  Chairman,  maybe  Mr.  Chertoff  should 
self-curtail  himself  in  this  sense.  The  very  ground  rules  that  Mr. 
Chertoff  and  his  associates  laid  down  to  people  when  they  were  de- 
posed was  that  we  would  focus  on  paragraph  l.B.l  of  the  resolu- 
tion. We  are  now  moving  into  other  paragraphs  of  the  resolution 
which  no  one,  in  a  sense,  prepared  for  and  which  were  not  to  be 
the  focus  of  this  set  of  hearings. 

Now,  I'm  not  quite  sure  what  has  triggered  all  of  this.  I  realize 
the  House  has  gone  off  on  a  path  that  we  thought  was  precluded 
to  us  by  the  Independent  Counsel,  and  that  may  now  have  caused 
some  anxiety  here  about  that  situation  since  they  seem  to  be  get- 
ting into  those  areas,  but  that  was  not  what  we  were  going  to  do, 
and  we  had  a  pretty  well-defined  focus.  Obviously,  at  some  stage 
of  our  hearings,  we'll  get  into  some  of  these  other  matters  as  well, 
to  the  extent  that  they're  covered  by  other  paragraphs  of  our  reso- 
lution. 

But  I  do  think  we're  now  moving  outside  of  the  ground  rules  for 
this  set  of  hearings,  and  certainly  outside  of  the  very  ground  rules 
that  counsel  gave  to  people  when  they  were  deposed.  In  fact,  Mr. 
Lindsey  himself  was  told.  He  said,  "They  quoted  the  resolution  gen- 
erally, and  broadly  about  what  we  were  to  look  into."  He  then  went 
on  to  tell  Mr.  Lindsey,  now,  in  section  l.B.l  of  Senate  Resolution 
120  there's  an  authorization  for  an  investigation  into  "whether  im- 
proper conduct  occurred  regarding  the  way  in  which  White  House 
officials  handled  documents  in  the  office  of  White  House  Deputy 
Counsel  Vincent  Foster  following  his  death.  Do  you  understand 
that  this  particular  provision  will  be  the  focus  of  your  deposition 
today?"  Mr.  Lindsey  said  yes.  I  think,  in  terms  of  just  the  orderly 
procedure  of  this  Committee,  that  should  remain  our  focus  as  it  has 
been  our  focus.  We'll  complete  this  set  of  hearings,  and  then  at  a 
subsequent  time  we  will  schedule  other  aspects  of  the  resolution. 

The  Chairman.  Senator,  we  have  had  endless  discussions  about 
the  relevance  of  the  documents  that  were  removed.  It's  always  been 
the  thrust,  why  were  they  removed,  what  was  there,  et  cetera. 
Now,  these  documents  were  removed,  so  there  is  a  relevance. 
The 

Senator  Bond.  These  were  removed  by  Ms.  Williams  and  taken 
to  the  residence? 

The  Chairman.  These  are  the  documents  that  were  removed  by 
Ms.  Williams,  taken  to  the  residence  and  eventually  found  their 
way 

Senator  Bond.  So  these  are  precisely  the  subject  matter  that  we 
are  inquiring  about  today  as  to  what  went  out  of  the  office? 

The  Chairman.  That  is  correct. 

Senator  Bond.  Thank  you  for  the  clarification. 

Senator  Kerry.  Mr.  Chairman,  I  have  no  problem  with  that  part 
of  it.  That's  not  the  issue  here  and,  again,  I  want  to  come  back  to 
this.  The  question  here  is  not  whether  these  documents  are  rel- 
evant to  the  overall  investigation,  but  I  think  what's  happening 
here  is  you  are  trjdng  to  get  these  documents  in  at  this  point  in 
time  through  a  witness  who,  on  the  record  of  the  deposition — I 
mean,  these  documents  weren't  important  enough  for  you  to  ask 
him  questions  at  the  deposition. 
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If  we're  going  to  apply  the  Bob  Packwood  standard  of  hearings, 
we  ought  to  ask  ourselves  why  it's  necessary.  This  shows  exactly 
why  you  have  to  have  a  hearing.  So  we  come  in  afterwards  with 
stuff  we  want  to  ask  questions  about,  but  the  fact  is  this  witness 
wasn't  at  any  of  those  meetings.  He's  at  one  meeting.  He  had  noth- 
ing to  do  with  the  decision  about  the  documents. 

The  Chairman.  Senator,  I 

Senator  KERRY.  No,  wait  a  minute. 

The  Chairman.  Senator,  if  I  might,  it's  exactly  that  point.  I  don't 
know  how  many  meetings,  if  any,  he  was  at. 

Senator  Kerry.  Yes,  we  do  because  we  have  his  deposition.  Sen- 
ator. 

The  Chairman.  You're  testifying;  you've  read  the  deposition.  If 
he  says  that  he  was  at  one  meeting  or  two  meetings,  if  there  is  a 
way  in  which  to  refresh  his  recollection,  if  indeed  there  are  docu- 
ments that  cast  doubt  on  his  testimony  or  conflicts  with  his  testi- 
mony, it  is  relevant.  Now,  you  say  you  know.  I  don't  know.  Cer- 
tainly I  don't  think  the  other  Members  of  the  Committee  know. 
We're  attempting  to  get  the  facts  and  put  them  on  the  record.  I 
think  that's  a  reasonable,  fair  way  to  do  it. 

Senator  Kerry.  That  is  absolutely  reasonable,  but  the  riiain  point 
here  is  that  these  documents,  these  particular  bank  statement 
documents 

The  Chairman.  Yes? 

Senator  Kerry.  — were  not  part — as  he  said  earlier,  these  are 
not,  number  one,  he 

The  Chairman.  Senator,  are  you  saying  that  we  can't  ask  any 
witnesses  anything  outside  of  the  depositions  that  they've  given? 
Because  I  would  suggest 

Senator  Kerry.  That's  a  good  argument  to  go  back  and  review 
the  resolution  we  just  voted  on  the  other  day. 

The  Chairman.  I  don't  believe  that  we  are  so  circumscribed  that 
Senators  cannot  ask  witnesses  questions  that  were  not  raised  in 
their  deposition  or  present  to  them  materials  that  were  not  shown 
to  them  at  the  deposition. 

Senator  Kerry.  Of  course  not.  Senator. 

The  Chairman.  Because  no  one  could  do  an3^hing.  If  we  want  to 
get  the  facts  and  get  the  information,  obviously,  we've  got  to  have 
the  ability  to  go  beyond  the  scope  of  the  depositions. 

Senator  Kerry.  I  couldn't  agree  with  you  more.  Senator.  I  abso- 
lutely agree  with  that  standard,  and  I  hope  we'll  all  apply  it  in  the 
future.  My  only  point  is  that  this  particular  document,  according 
to  his  own  testimony  previously  and  according  to  his  knowledge  of 
what  Vince  Foster  was  working  on  or  wasn't  working  on  or  had  in 
his  office,  doesn't  refresh  his  memory  about  anything.  Moreover,  it 
has  nothing  to  do 

The  Chairman.  Senator,  I  don't  know  because  I  haven't  heard 
from  the  witness  any  explanations  or  only  very  limited  expla- 
nations as  to  how  he  knows  about  them,  does  he  Imow  about  them, 
did  he  prepare  them,  what  was — it  seemed  to  me  at  one  point  he 
said  he  wasn't  aware  of  a  report,  but  then  when  he  was  shown 
it 

Senator  Kerry.  Senator,  even  if  he  knew  about  them 
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The  Chairman.  Then  there  is  a  document  which  would  seem  to 
indicate  that  he  had  intimate  knowledge  and  prepared  it.  Now, 
look,  I'm  not  sure  where  this  will  lead,  but  it  seems  to  me  that  we 
have  a  right  to  obtain  the  information. 

Senator  Kerry.  The  point.  Senator,  is  all  of  this  is  relevant  to 
the  overall  inquiry.  I  have  no  problem  with  that.  I  have  no  problem 
with  any  one  of  these  documents  being  asked  about.  They  ought  to 
be.  I  want  every  question  asked  and  every  answer  provided. 

The  Chairman.  Do  you  believe  by  our  undertaking  that 

Senator  Kerry.  Do  I  just 

The  Chairman.  — we  are  going  to  be  infringing  upon  the  Special 
Counsel's  work? 

Senator  Kerry.  Could  I  once  finish  the  point? 

Senator  Faircloth.  How  long  is  it  going  to  take? 

Senator  Kerry.  The  point  is  simply  that  this  document  does  not 
pertain  to  the  issue  of  his  part  in  the  handling  of  the  documents. 
That's  the  point.  He  could  have  prepared  this  entire  document,  and 
this  entire  document  could  have  been  sitting  in  Vince  Foster's  office 
for  however  long  and  been  moved.  It  has  nothing  to  do  with  this 
witness'  testimony  about  the  handling  of  the  documents  on  the 
20th  and  the  21st.  That's  the  point. 

The  Chairman.  My  point  is 

Senator  Kerry.  So  it's  a  backdoor  way  to  get  some  documents  in 
at  a  point  in  time  that  they  have  nothing  to  do  with  the  question 
of  the  handling  of  the  documents.  I  just  think  it's  a  lame  way  to 
go  about  making  things  public. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  MURKOWSKI.  Mr.  Chairman,  since  we  are  expressing 
what  we  are  thinking,  I  think  it  is  inappropriate  for  the  Senator 
from  Massachusetts,  and  as  a  Member  of  this  Committee,  to  have 
reference  to  the  Senator  Packwood  hearings  in  any  comparison.  I 
think  it  is  totally  inappropriate,  and  as  a  Member  of  this  Commit- 
tee I  am  very  disappointed  in  the  remarks  by  the  Senator  from 
Massachusetts. 

Senator  Kerry.  Let  me  say  to  the  Senator  that  that  offers  a 
comparison 

The  Chairman  All  right 

Senator  Murkowski.  It  is  totally  inappropriate. 

Senator  Kerry.  Now,  look,  I  want  to  say  to  my  friend  from 
Alaska 

The  Chairman.  Wait.  Please.  Senator,  please- 


Senator  Kerry.  Senator,  it  has  never  been  inappropriate  in  the 
U.S.  Senate  for  a  U.S.  Senator  to  comment  on  something  that  we 
vote  on  in  public  which  establishes  a  standard  by  which  we  will 
make  judgments.  So  I  do  not  think  it  is  inappropriate  at  all.  The 
Senator  may  not  like  to  live  with  it,  but  it  is  not  inappropriate. 

Senator  MURKOWSKI.  I  will  tell  you  what  I  have  to  live  with. 
Senator 

The  Chairman.  I  will  rule  at  this  point.  The  ruling- 


Senator  Murkowski.  I  think  it  is  totally  inappropriate,  and  I 
think  the  Senator  from  Massachusetts  knows  it. 

The  Chairman.  Senator  Murkowski,  your  position  is  in  the 
record. 
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Senator  Kerry,  you  have  put  forth  why  you  are  concerned  about 
the  introduction  and  the  questioning  of  this  document.  I  beHeve 
that  it  goes  to  the  question  of  knowledge,  intent,  and  motive  as  it 
relates  to  the  how  and  why  of  these  documents  and  the  manner  in 
which  they  were  handled. 

Now,  I  am  going  to  permit  Mr.  Chertoff  to  continue. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Senator  Faircloth.  I  would  hope  he  would  continue  uninter- 
rupted so  we  could  get  on  with  it. 

The  Chairman.  Well 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  LiNDSEY.  Mr.  Chertoff,  let  me  just  clarify  one  thing  that  oc- 
curred to  me  while  that  was  going  on 

The  Chairman.  Mr.  Lindsey,  move  the  microphone.  Don't  be 
afraid  of  moving  it  up  there. 

Mr.  Lindsey.  I  am  not  sure  it  is  on. 

My  sense  is  that  the  May  loans  had  been  paid  off  before  the  1992 
campaign,  so  it  would  not  have  been  one  of  the  two  loans  reflected 
in  the  January  amendment  to  the  financial  disclosure  form. 

Mr.  Chertoff.  That  is  even  more  puzzling  then,  because,  as  I 
said,  just  to  make  sure  we  understand  exactly  what  the  document 
is,  this  is  actually  a  document  which  was  in  Mr.  Foster's  file  which, 
by  comparing  it  with  the  various  indices  we  have,  was  selected  by 
Mr.  Nussbaum  and  Ms.  Williams  to  go  up  to  the  residence  and  ulti- 
mately made  its  way  over  to  Williams  &  Connelly  after  several 
days. 

So  the  question  is  why  Mr.  Foster  kept  this  in  connection  with 
his  work  in  1993. 

Mr.  Lindsey.  Mr.  Chertoff,  let  me  speculate  on  that,  since  all  we 
are  doing  is  speculating 

Mr.  Chertoff.  Let  me  ask  the  question,  Mr.  Lindsey.  Let  me  ask 
the  question 

Mr.  Lindsey.  Let  me  say  this 

Mr.  Chertoff.  Mr.  Lindsey,  let  me  ask  a  question  first? 

Mr.  Lindsey.  All  right. 

Mr.  Chertoff.  Now,  I  want  to,  first  of  all,  ask  you,  you  have 
seen  financial  statements  like  this;  right? 

Mr.  Lindsey.  I  don't  know  if  I've  seen  this  one,  but  I've  seen  fi- 
nancial statements. 

Mr.  Chertoff.  If  you  could  put  the  second  page  up,  I  just  want 
to  make  sure  you  recognize  the  signature  and  read  us  the  date 
here.  It  is  signed  by  Mrs.  Clinton? 

Mr.  Lindsey.  Correct,  on  May  21,  1990. 

Mr.  Chertoff.  As  with  all  bank  applications,  it  is  certified  that 
the  information  inserted  or  incorporated  herein  has  been  carefully 
read  and  is  true  and  correct;  right? 

Mr.  Lindsey.  Correct. 

Mr.  Chertoff.  Now  let's  go  back  to  the  first  page  for  a  moment. 

We  had  testimony  from  you  a  little  earlier  about  the  disclosure 
of  the  contingent  liability  of  Whitewater  in  the  1992  financial  dis- 
closure statements. 

Mr.  Lindsey.  By  the  way,  I  did  not  prepare  that  document. 

Mr.  Chertoff.  You  transmitted  it. 

Mr.  Lindsey.  I  clearly  signed  the  document. 
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Mr.  Chertoff.  Did  you  read  it? 

Mr.  LiNDSEY.  I  probably  read  it  at  the  time,  yes. 

Mr.  Chertoff.  I  assume  when  you  sent  it  in  you  beHeved  it  was 
true;  right? 

Mr.  LiNDSEY.  I  was  told  it  was  true;  yes. 

Mr.  Chertoff.  You  believed  it;  right? 

[Pause.] 

Are  you  walking  away 

Mr.  LiNDSEY.  Yes. 

Mr.  Chertoff.  — from  it,  or  are  you  going  to  stand  behind  what 
you  sent  in  on  April  6? 

Mr.  LiNDSEY.  I  was  told  that  the  Clintons 

Mr.  DODD.  Mr.  Chairman,  this  is  really 

Mr.  LiNDSEY.  — were  guarantors  on  a  note  from  Madison 

Mr.  DODD.  Could  the  witness  please  hold  for  a  second? 

Seriously,  Mr.  Chairman,  I  think  we  all  understand  here  that 
this  is  about  the  handling  of  these  documents  as  it  relates  to  Vince 
Foster's  suicide.  There  is  an  appropriate  time  to  really  go  into  all 
of  these  matters,  and  we  will,  and  we  should,  but  clearly  here  it 
seems,  Mr.  Chairman,  we  are  going  beyond  that  scope. 

I  think  in  fairness  we  did  reach  an  agreement  here  among  our- 
selves. It  has  been  done  well.  We  have  worked  well. 

In  the  handling  of  the  Foster  papers,  was  this  the  kind  of  docu- 
ment that  the  Park  Police  would  have  been  interested  in  looking 
at  as  it  relates  to  suicide?  I  mean,  that  is  really  what  this  is  all 
about. 

There  are  a  lot  of  substantive  materials  that  we  can  be  curious 
about,  and  as  it  relates  to  Whitewater  we  are  going  to  have  to  get 
to  that;  but  as  it  relates  to  this  particular  witness'  involvement  in 
the  handling  of  those  documents  around  the  dates  of  July  20,  the 
21st,  the  22nd,  through  the  26th  and  27th,  I  really  do  think  it  gets 
beyond  the  scope,  Mr.  Chairman. 

The  Chairman.  Senator,  I  understand  your  point.  I  want  to  make 
an  evaluation,  and  I  will  do  this  in  a  manner  in  which  people  have 
an  opportunity  to  make  known  their  objections.  Mr.  Chertoff  has 
two  more  questions  with  respect  to  this  document.  I  am  going  to 
let  him  conclude  and  we  will  make  an  evaluation. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Lindsey,  let's  go  down  to  where  it  says  "con- 
tingent liabilities"  on  the  bottom  of  the  page,  if  you  can  move  the 
Elmo  up.  There  is  a  little  line  drawn  next  to  it  off  to  the  left  of 
the  document.  Someone  has  made  a  little  bracket.  I  will  tell  you 
this  is  the  condition  it  was  in  at  the  time  we  received  it  from  Mr. 
Kendall. 

Do  you  know,  first  of  all,  Mr.  Lindsey,  why  the  contingent  liabil- 
ity of  the  Whitewater  guarantee  was  not  disclosed  on  this  financial 
statement  submitted  to  Perry  County  Bank? 

Mr.  Lindsey.  I  would  assume,  since  they  became  aware  or  they 
remembered  it  was  not  on  our  first  financial  disclosure  in  the  Pres- 
idential campaign,  my  guess  is  that  the  Clintons  at  the  time  did 
not  recall  it.  After  Jeff  Gerth's  article  in  March,  they  recalled  it. 
This  document,  as  you  can  tell,  was  prepared  2  years  before  then. 

Mr.  Chertoff.  Do  you  know  why  they  did  not  put  it  in  the  docu- 
ment in  1990? 
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Mr.  LiNDSEY.  I  assume  they  didn't  recall  it  at  the  time,  just  like 
they  didn't  recall  it  when  we  first  did  the  financial  disclosure  in  the 
Presidential  campaign,  which  is  the  reason  why  we  had  to  do  an 
amendment. 

Mr.  Chertoff.  Did  you  have  any  discussions  about  this  docu- 
ment after  1993,  after  January  20,  1993,  this  document  that  is  up 
there,  with  anybody? 

Mr.  LiNDSEY.  No,  sir. 

Mr.  Chertoff.  Let  me  turn  to  you,  Ms.  Thomases.  Did  you  have 
conversations  with  Mr.  Nussbaum  on  July  21  or  July  22,  1993, 
after  Mr.  Foster's  death? 

Ms.  Thomases.  Yes,  I  had  a  conversation  with  Bernie  Nussbaum. 

Mr.  Chertoff.  One,  or  more  than  one? 

Ms.  Thomases.  Only  one  I  specifically  recollect. 

Mr.  Chertoff.  Were  you  trying  to  reach  him  that  day? 

Ms.  Thomases.  Apparently. 

Mr.  Chertoff.  Did  you  page  him  in  the  morning  at  around  8 
a.m.? 

Ms.  Thomases.  There  is  a  record  that  I  paged  him.  While  I  do 
not  recollect  paging  him,  I  know  I  wanted  to  talk  to  him. 

Mr.  Chertoff.  Where  were  you  at  the  time? 

Ms.  Thomases.  Where  was  I? 

Mr.  Chertoff.  Yes. 

Ms.  Thomases.  When  I  paged  him? 

Mr.  Chertoff.  Yes. 

Ms.  Thomases.  I  was  at  the  place  that  I  usually  stay  when  I 
come  to  Washington  and  stay  overnight. 

Mr.  Chertoff.  Where  were  you  when  you  talked  to  him? 

Ms.  Thomases.  I  think  I  must  have  been  in  my  office. 

Mr.  Chertoff.  In  Washington? 

Ms.  Thomases.  In  Washington. 

Mr.  Chertoff.  Did  you  use  a  cell  phone  to  talk  to  him? 

Ms.  Thomases.  I  don't  believe  I  used  the  cell  phone. 

Mr.  Chertoff.  You  used  the  regular  land-line  office  phone? 

Ms.  Thomases.  I  think  I  used  the  land-line  office  phone. 

Mr.  Chertoff.  Tell  us  what  the  conversation  was  concerning  the 
handling  of  a  review  of  records  in  Mr.  Foster's  office. 

Ms.  Thomases.  I  was  not  looking  for  Bernie  to  talk — Bernie 
Nussbaum,  to  talk  about  the  review  of  documents  in  Vince  Foster's 
office.  I  was  really  trying  to  reach  him  to  talk  about  how  he  was 
feeling  and  how  he  was  doing.  I  had  known  that  he  and  Vince  had 
grown  to  be  very  good  friends  and  that  it  was  a  very  difficult  thing 
for  him  to  have  lost  his  trusted  Deputy  at  this  particular  time.  I 
was  really  calling  to  check  in  with  my  friend  to  see  how  he  was 
doing. 

Mr.  Chertoff.  What  did  he  say  about  the  documents? 

Ms.  Thomases.  He  obviously  was  very  focused  on  the  documents 
at  that  time,  where  I  was  not,  and  he  proceeded  to  tell  me  not  to 
worry,  that  he  had  a  plan,  that  he  was  going  to  take  care  of  them. 
He  was,  as  I  said  in  my  deposition,  he  was  venting. 

He  seemed  to  have  a  very  clear  sense  that  he  was  on  top  of  it; 
he  was  going  to  handle  it;  that  he  was  going  to  give  Vince's  docu- 
ments to  Lisa's  lawyer,  that  he  was  going  to  give  the  Clintons'  doc- 
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uments  to  the  Clinton's  lawyers,  and  that  he  was  going  to  protect 
all  the  Presidential  papers. 

Mr.  Chertoff.  What  did  you  say? 

Ms.  Thomases.  I  said,  sounds  good  to  me. 

Mr.  Chertoff.  That's  it? 

Ms.  Thomases.  Essentially.  I  mean,  I  told  him  I  felt  bad  that  he 
was  under  so  much  pressure;  that  I  hoped  to  be  able  to  talk  to  him 
when  he  got  back  from  the  funeral. 

We  talked  a  little  bit  about  why  I  didn't  think  that  it  would  be 
wise  for  me  to  go  to  the  funeral,  and  I  asked  him  to  convey  my  con- 
dolences to  Lisa. 

Mr.  Chertoff.  I  want  to  get  back  to  the  documents,  though.  He 
brought  up  the  subject  of  the  documents? 

Ms.  Thomases.  Yes,  he  did. 

Mr.  Chertoff.  Just  spontaneously? 

Ms.  Thomases.  Yeah. 

Mr.  Chertoff.  Did  you  know  where  documents  were  located  that 
were  in  the  office  that  were  personal  to  the  Clintons? 

Ms.  Thomases.  I  think  I  did. 

Mr.  Chertoff.  Is  that  what  he  focused  on? 

Ms.  Thomases.  I  didn't  focus  on  anything. 

Mr.  Chertoff.  No.  Is  that  what  "he"  focused  on? 

Ms.  Thomases.  No.  He  was  describing  that  he  was  going  to  give 
Vince's  personal  papers  to  Lisa's  lawyers,  and  the  lawyers  for  the 
Foster  estate;  that  he  was  going  to  take  the  Clintons'  papers  and 
transfer  them  to  the  Clintons'  personal  lawyer;  but  that  the  bulk 
of  the  papers  were  going  to  be  about  work  in  the  White  House  and 
that  he  was  going  to  have  to  reassign  them. 

Mr.  Chertoff.  Did  he  say  he  was  going  to  take  documents  up 
to  the  residence? 

Ms.  Thomases.  He  did  not. 

Mr.  Chertoff.  Now,  you  have  testified  you  were  calling  basically 
just  to  express  personal  sympathy;  right? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  When  he  brought  up  the  documents,  did  you  say 
to  him,  in  substance,  Bernie,  why  don't  you  just  put  the  documents 
aside;  I  don't  want  to  talk  about  the  documents? 

Ms.  Thomases.  That  was  not  the  nature  of  my  relationship  with 
Bernie. 

Mr.  Chertoff.  So  he  got  into  the  subject  of  the  documents,  and 
you  listened;  right? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Did  you  indicate  in  any  way  whatsoever  any  view 
about  the  course  that  he  was  preparing  to  take? 

Ms.  Thomases.  I  indicated  that  it  made  sense  to  me.  He  had 
clearly  thought  long  and  hard  about  it,  and  he  seemed  to  feel  very 
sure  of  the  course  that  he  was  taking.  I  was  not  predisposed  to  dis- 
agree with  him.  If  I  thought  he  was  doing  something  terrible,  I 
might  have  raised  an  objection,  but  it  all  sounded  very  well 
thought  out  to  me. 

Mr.  Chertoff.  Did  he  tell  you  that  he  had  had  previous  discus- 
sions with  the  Department  of  Justice  about  how  the  Department  of 
Justice  wanted  to  do  this? 

Ms.  Thomases.  No,  he  did  not. 
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Mr.  Chertoff.  Did  he  tell  you  he  talked  to  the  Deputy  Attorney 
General? 

Ms.  Thomases.  No,  he  did  not. 

Mr.  Chertoff.  Did  you  say  to  him,  in  substance,  that  you  did 
share  his  view  that  there  should  not  be  unfettered  access  to  the 
documents  by  police? 

Ms.  Thomases.  I  really  did  not  hear  the  term  "unfettered  access" 
until 

Mr.  Chertoff.  In  substance? 

Ms.  Thomases.  — it  wasn't — his  focus  was  that  he  was  going  to 
do  it  his  way.  That's  what  I  remember  from  that  conversation. 

Mr.  Chertoff.  Did  you  express  in  any  way  a  view  that  in  any 
way  there  should  be  a  limitation  placed  upon  the  ability  of  law  en- 
forcement people  to  look  at  documents  in  the  office? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  You  expressed  no  such  opinion? 

Ms.  Thomases.  No,  I  did  not. 

Mr.  Chertoff.  We  have  evidence  in  the  record  that  Mr.  Nuss- 
baum  expressed  to  Mr.  Neuwirth  that  you  had  the  view,  in  sub- 
stance— I  am  not  saying  it  is  a  quote — that  the  police  should  not 
have  unfettered  access  to  the  papers  in  Mr.  Foster's  office. 

Is  it  your  testimony  that  you  never  expressed  any  view  like  that 
to  Mr.  Nussbaum? 

Ms.  Thomases.  Yes,  it  is. 

Mr.  Chertoff.  Did  you  talk  to  Hillary  Clinton  about  the  docu- 
ments in  Mr.  Foster's  office? 

Ms.  Thomases.  I  don't  remember  ever  having  a  conversation 
with  Hillary  Clinton  during  the  period  after  Vince  Foster's  death 
about  the  documents  in  Vince  Foster's  office. 

Mr.  Chertoff.  When  you  say  during  the  period  after  Vince  Fos- 
ter's death,  up  to  what  point  in  time  would  that  be?  During  the 
next  2  weeks? 

Ms.  Thomases.  I  don't  know.  I  mean,  I  haven't  given  a  lot  of 
thought  to  the  period  after,  the  next  2  weeks,  but  I  think  it  is  at 
least  2  weeks. 

Mr.  Chertoff.  During  the  2  weeks  after  Mr.  Foster's  death,  you 
had  no  conversation  with  Hillary  Clinton  concerning  the  documents 
in  Vincent  Foster's  office? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  It's  not  a  question  of  not  remembering.  You  abso- 
lutely say  you  had  no  such  conversation? 

Ms.  Thomases.  To  the  extent  that  I  remember,  I  did  not  have  a 
conversation. 

Mr.  Chertoff.  You  are  firm  in  that  belief? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Let  me  ask  you  one  last  question.  Do  you  have 
any  knowledge  of  any  document,  any  note,  or  any  part  of  a  note 
that  was  ever  discovered  that  contained  Mr.  Foster's  writing  that 
was  not  turned  over  to  law  enforcement? 

Ms.  Thomases.  Could  you  repeat  the  question? 

Mr.  Chertoff.  Do  you  have  any  knowledge  of  any  note  or  writ- 
ing that  ever  existed  in  Mr.  Foster's  handwriting  that  was  discov- 
ered by  people  in  the  White  House  and  was  not  turned  over  to  law 


1112 

enforcement?  Anything  to  do  with  his  motivation  about  why  he 
might  have  taken  his  Hfe? 

Ms.  Thomases.  I  have  no  knowledge  of  such  a  writing. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Lindsey,  when  you  were  deposed,  do  you 
recall  being  told  that  the  focus  of  the  deposition  was  to  be  on  the 
handling  of  documents  in  Foster's  office? 

Mr.  Lindsey.  Yes,  sir. 

Senator  Sarbanes.  In  advance  of  the  deposition,  did  you  have  an 
understanding  that  was  what  the  deposition  would  be  about? 

Mr.  Lindsey.  Yes,  sir. 

Senator  Sarbanes.  Did  you  therefore  try  to  prepare  yourself  for 
the  deposition  in  terms  of  refreshing  your  recollection  and  so  forth? 

Mr.  Lindsey.  I  had  such  very  limited  involvement,  but  I  did  try 
to  refresh  my  memory  with  respect  to  that;  yes. 

Senator  Sarbanes.  Now,  I  noticed  when  these  various  papers 
were  being  put  before  you  that  you  were  trying,  I  gather,  to  ascer- 
tain where  they  came  from  and  what  they  were  about.  That  had 
not  been  part  of  your  deposition  or  a  matter  that  you  had  prepared 
for,  in  a  sense.  That  might  come  later  in  these  hearings,  but,  as 
you  understood  it,  it  was  not  going  to  be  the  subject  of  these  hear- 
ings. Is  that  correct? 

Mr.  Lindsey.  That  is  correct;  yes. 

Senator  Sarbanes.  Did  these  matters  arise  during  your  deposi- 
tion at  the  time? 

Mr.  Lindsey.  They  asked  me  during  my  deposition  whether  or 
not  I  was  aware  of  an  amendment  to  the  financial  disclosure  report 
during  the  1992  campaign.  I  responded  that  I  was  familiar  with 
and  remembered  the  amendment  with  respect  to  the  Perry  County 
Bank  Loans. 

When  I  responded  in  that  way,  they  went  on  to  another  subject. 

Senator  Sarbanes.  Mr.  Chairman,  I  yield  to  Mr.  Ben-Veniste. 
When  Ms.  Thomases  returns,  I  have  a  few  questions  of  her. 

The  Chairman.  Certainly. 

Mr.  Ben-Veniste.  Mr.  Lindsey,  let  me  ask  you,  sir,  whether  you 
had  any  participation  in  a  meeting  on  July  22  when  there  was  a 
discussion  of  a  procedure  to  be  employed  in  terms  of  trying  to  ac- 
commodate the  Park  Police  request  for  information  from  Mr.  Fos- 
ter's office? 

Mr.  Lindsey.  Yes.  I  participated  in  one  meeting  of  that  nature. 

Mr.  Ben-Veniste.  Who  do  you  recall  was  present? 
Mr.  Lindsey.  I  recall  that  Bemie  Nussbaum  was  present;  that 
Jack  Quinn  was  there;  that  Bill  Burton  was  there.  I  read  Steve 
Neuwirth's  testimony  and  he  indicated  he  was  there.  I  did  not  re- 
call that,  but  he  could  well  have  been. 

Mr.  Ben-Veniste.  Now,  with  respect  to  that  meeting,  is  it  fair 
to  say  that  at  that  point  Mr.  Nussbaum  was  trying  to  figure  out 
a  way  to  accommodate  the  request  of  the  Park  Police  who  are  inter- 
ested in  looking  for  either  a  suicide  note  or  some  other  writing  that 
might  reflect  Mr.  Foster's  mental  state  at  the  time  of  his  death  or 
perhaps  any  information  reflecting  either  financial  distress  or  any 
sort  of  extortion  threat?  Do  you  recall  that? 
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Mr.  LiNDSEY.  Yes.  How  to  accommodate  that  with  the  need  for 
protecting  documents  that  could  be  covered  by  one  of  several  privi- 
leges— executive  privilege,  attorney-client  privilege,  and  so  forth. 

Mr.  Ben-Veniste.  Did  Mr.  Nussbaum  articulate  what  he  hoped 
to  accomplish  in  terms  of  balancing  his  obligations  as  against  the 
limited  requests  that  were  being  made  by  the  police? 

Mr.  LiNDSEY.  Again,  I  don't  remember  the  specifics  of  the  con- 
versations, but  the  purpose  of  the  meeting  was  to  try  to  balance 
their  needs  so  that  they  could  feel  that  their  purpose  was  served 
and  yet  still  protect  the  privileges. 

Mr.  Ben-Veniste.  Do  you  recall  that  Mr.  Quinn  took  the  position 
that  at  that  point  it  would  be  inappropriate  to  even  permit  the  po- 
lice to  have  access  to  Mr.  Foster's  office? 

Mr.  LiNDSEY.  Yes.  I  believe  Jack  took  that  position  in  the  meet- 
ing. 

Mr.  Ben-Veniste.  Do  you  recall  that  Mr.  Nussbaum  disagreed 
and  thought  that  he  would  be  able  to  fashion  some  sort  of  a  com- 
promise whereby  the  police  could  have  access  to  the  office,  and 
could  be  present  while  he,  Mr.  Nussbaum,  went  through  the  files? 

Mr.  LiNDSEY.  Yes.  At  the  conclusion  of  the  meeting,  I  think  Ber- 
nie  felt  like  he  was  going  to  try  to  see  if  he  could  accommodate 
their  need  with  our  concern. 

Mr.  Ben-Veniste.  Was  that  the  first  and  the  last  of  your  involve- 
ment in  the  question  of  the  papers  in  Mr.  Foster's  office? 

Mr.  LiNDSEY.  Bill  Burton,  I  believe,  came  back  to  me  after  the 
meeting  and  indicated  to  me  that  he  thought  it  had  gone  fine;  that 
Bernie's  procedures  seemed  to  have  worked;  and  that  everyone 
seemed  to  be  OK  with  the  procedure. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  you  learned  that 
the  police  had  reviewed  all  of  the  materials  that  they  had  identified 
as  being  of  interest  to  them? 

Mr.  Lindsey.  Yes,  sir,  I  did  learn  that. 

Mr.  Ben-Veniste.  Good  morning,  Ms.  Thomases. 

Ms.  Thomases.  Good  morning. 

Mr.  Ben-Veniste.  May  I  ask  you  how  it  was  that  you  learned 
that  Vince  Foster  had  died? 

Ms.  Thomases.  I  was  home  in  my  apartment  in  New  York,  and 
Hillary  Clinton  called  me. 

Mr.  Ben-Veniste.  What  do  you  recall  about  that  conversation? 

Ms.  Thomases.  It  was  very  sad.  She  told  me  that  Vince  had 
taken  his  life.  We  went  through  a  period  of  talking  about  how  sad 
we  felt.  We  then  talked  about  how  hard  it  was  going  to  be,  not  only 
on  his  wife,  but  on  his  three  children.  That  is  what  we  talked 
about. 

Mr.  Ben-Veniste.  In  that  conversation,  did  anything  come  up 
with  respect  to  any  contents  of  Vincent  Foster's  office?  Any  files? 

Ms.  Thomases.  Absolutely  not.  It  was  not  that  kind  of  a  con- 
versation. 

Mr.  Ben-Veniste.  Now,  I  believe  you  have  indicated  that  Mrs. 
Clinton  knew  of  your  practice  to  come  to  Washington  on  a  regular 
basis  on  each  Wednesday.  Is  that  correct? 

Ms.  Thomases.  That's  correct.  In  fact,  she  asked  me  specifically 
whether  I  was  going  to  be  going  to  Washington  the  next  day,  and 
I  said  to  her  I  was  not  able  to  go  early  because  I  had  some  work 


1114 

that  I  had  to  complete  with  respect  to  my  practice  which  required 
that  I  go  to  my  New  York  office  on  Wednesday  morning,  but  as 
soon  as  that  task  was  completed  that  it  was  my  plan  to  go  to 
Washington  for  some  other  business  that  I  needed  to  do  that  day 
and  that,  yes,  I  would  be  in  Washington. 

Mr.  Ben-Veniste.  At  approximately  what  time  did  you  arrive  in 
Washington? 

Ms.  Thomases.  Some  time  after  2  p.m. 

Mr.  Ben-Veniste.  So  it  is  fair  to  say  that  there  was  nothing  in 
the  conversation  between  you  and  Mrs.  Clinton  that  caused  you  to 
revise  your  plan  to  work  in  your  office  in  New  York,  I  take  it,  dur- 
ing the  morning  that  Wednesday  of  July  21,  and  then  come  to 
Washington  as  you  had  planned  to? 

Ms.  Thomases.  There  was  nothing  in  my  conversation  with  Mrs. 
Clinton  that  suggested  that  I  should,  and  I  could  not  because  I  had 
an  obligation  in  another  area. 

Mr.  Ben-Veniste.  What  was  the  request  that  was  made  of  you 
by  Mrs.  Clinton  once  you  came  to  Washington  in  that  initial  con- 
versation? 

Ms.  Thomases.  Hillary  Clinton  asked  me  to  please— she  asked 
me  if  I  had  intended  to  go  to  the  White  House.  I  said  I  thought 
that  I  might  stop  by  there  and  see  how  people  were  doing.  She 
said,  would  you  please  find  out  when  my  husband,  the  President, 
is  going  to  be  there  and  please  be  sure  to  see  him;  also,  please  be 
sure  to  talk  to  Maggie  Williams  to  see  if  she  were  OK. 

Mr.  Ben-Veniste.  What  did  you  do  once  you  arrived  in  Washing- 
ton? 

Ms.  Thomases.  Since  I  didn't  have  to  be  at  my  Washington  office 
until  close  to  4  p.m.,  I  went  immediately  to  the  White  House  to  see 
if  the  President  were  available,  which  I  didn't  know,  and  to  talk 
to  Maggie. 

Mr.  Ben-Veniste.  Did  you  talk  to  the  President? 

Ms.  Thomases.  I  did  not  talk  to  the  President  at  that  time.  I 
came  back  to  the  White  House  after  I  completed  my  work  at  my 
Washington  office  and  saw  him  at  that  time. 

Mr.  Ben-Veniste.  Later  on  in  the  afternoon  or  early  evening? 

Ms.  Thomases.  Yes,  in  the  early  evening. 

Mr.  Ben-Veniste.  What  was  the  substance  of  that  conversation? 

Ms.  Thomases.  It  was  more  reviewing,  again,  our  sense  of  help- 
lessness and  sadness  that  we  had  not  been  as  sensitive  as  we 
might  have  been  to  what  we  then  believed  was  a  tremendous 
amount  of  pain  that  Vince  must  have  been  in. 

We  talked  about  that.  He  was  very  specific  about  how  he  had 
had  a  conversation  with  Vince  and  had  intended  to  have  him  at  the 
White  House,  and  we  each  talked  about  opportunities  in  which  we 
could  have,  in  fact,  perhaps,  had  we  known  of  the  problem,  done 
something. 

Mr.  Ben-Veniste.  Did,  in  this  conversation  you  had  with  Presi- 
dent Clinton,  any  question  arise  with  respect  to  the  contents  of  Mr. 
Foster's  office? 

Ms.  Thomases.  None  whatsoever, 

Mr.  Ben-Veniste.  Who  else  did  you  see  that  day? 

Ms.  Thomases.  I  saw  numbers  of  people  who  were  milling 
around  the  White  House  coming  to  terms  with  their  feelings  about 
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Vince's  death.  It  was  like  being  at  a  wake.  I  can't  specifically  tell 
you  who  I  saw  and  who  I  talked  to.  I  did  not  initially  see  Maggie 
when  I  first  went  to  the  White  House  that  day. 

Mr.  Ben-Veniste.  Did  you  learn  that  President  Clinton  had  as- 
sembled the  White  House  staff  and  spoken  to  them  as  a  group  in 
terms  of  trying  to  console  them  in  their  grief? 

Ms.  Thomases.  Yes,  I  had  learned  that.  I,  in  fact,  regretted  that 
I  had  arrived  too  late  to  be  there  to  hear  his  statement,  and  also 
to  hear  Mack  McLarty  speak.  I  did  regret  that  I  was  not  there  be- 
cause it  sounded  as  if  it  was  a  memorial  meeting  that  gave  some 
solace. 

Mr.  Ben-Veniste.  Did  you  understand  that  Mr.  Nussbaum  also 
spoke  at  that  meeting? 

Ms.  Thomases.  So  I  was  told. 

Mr.  Ben-Veniste.  Now,  do  you  recall  who  else  you  saw  that  day? 

Ms.  Thomases.  I  know  that  it  is  hard  to  imagine,  but  I  think  the 
only  people  that  I  specifically  remember  seeing,  because  I  was  so 
focused  on  seeing  the  President,  were — I  stopped  by  and  saw  some 
of  the  young  women  who  had  worked  for  me  during  the  campaign 
who  I  knew  would  have  been  rather  upset  at  the  idea  of  a  suicide. 
I  don't  really  remember  specifically.  I  mean,  for  example,  I  am  sure 
I  wanted  to  see  Bruce,  but  I  actually  do  not  specifically  remember 
seeing  Bruce. 

Mr.  Ben-Veniste.  Let's  go  to  the  following  day.  Did  you  have  a 
conversation  with  Mr.  Nussbaum  on  the  morning  of  the  22nd? 

Ms.  Thomases.  Yes,  I  did. 

Mr.  Ben-Veniste.  That  is  a  conversation  that  you  have  described 
in  some  detail? 

Ms.  Thomases.  Yes. 

Mr.  Ben-Veniste.  Did  there  come  a  time  when  you  had  a  follow- 
up  conversation  with  Mr.  Nussbaum  in  terms  of  the  procedure  that 
was  employed  for  the  review  of  the  documents? 

Ms.  Thomases.  I  think  I  spoke  to  him  not  necessarily  that  day 
but  at  some  subsequent  time  in  which  he  told  me  that  he  felt  that 
it  had  gone  pretty  well,  but  I  don't  think  it  was  necessarily  on  that 
day. 

Mr.  Ben-Veniste.  Now,  Ms.  Thomases,  you  were  asked  about 
whether  there  was  some  other  writing  than  the  one  that  we  have 
all  been  talking  about  over  these  4  weeks  of  hearings  that  was 
found  but  never  disclosed.  You  have  answered  that  question  in  the 
negative. 

Let  me  ask  you  whether  you  have  any  knowledge  from  any 
source  that  any  document  or  writing  whatsoever  from  Mr.  Foster's 
office  was  either  destroyed  or  obfuscated  or  hidden  in  some  way 
from  the  investigators? 

Ms.  Thomases.  I  have  no  knowledge  of  any  document  that  was 
hidden  or  not  disclosed  to  the  investigators. 

Mr.  Ben-Veniste.  Mr.  Lindsey,  let  me  ask  you  the  same  ques- 
tion, sir.  Do  you  have  any  knowledge  from  any  source  as  to  wheth- 
er any  document  in  Mr.  Foster's  office  was  obliterated,  destroyed, 
shredded,  or  otherwise  made  unavailable  to  the  police  in  connection 
with  the  request  that  they  had  made? 

Mr.  Lindsey.  No,  sir,  I  do  not. 
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Ms.  Thomases.  I  would  just  like  to  say,  I  don't  know  that  every- 
thing was  made  available  to  them.  I  just  don't  know  that  anything 
was  destroyed  or  obliterated. 

Mr.  Ben-Veniste.  That  was  my  question 

Ms.  Thomases.  Yes. 

Mr.  Ben-Veniste.  — Ms.  Thomases,  whether  you  have  knowl- 
edge— not  direct  knowledge;  that  was  not  the  limitation  of  my 
question,  so  that  you  understand  it — whether  you  have  knowledge 
from  any  source,  direct  or  indirect,  as  to  whether  any  material  from 
Mr.  Foster's  office  was  in  any  way  destroyed? 

Ms.  Thomases.  I  have  no  information. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  just  wanted  to  follow  up  on  something  in 
your  opening  statement  because  I  did  not  see  it  come  out  in  the 
depositions. 

You  would  come  to  Washington  every  Wednesday.  Is  that  cor- 
rect? 

Ms.  Thomases.  Pretty  much  every  Wednesday.  It  was  an  easier 
way  for  me  to  organize  my  life  so  that  if  people  wanted  to  see  me 
they  knew  that  the  day  they  could  see  me  in  Washington  was  on 
a  Wednesday. 

Senator  Sarbanes.  How  long  had  you  been  following  that  prac- 
tice? 

Ms.  Thomases.  I  started  doing  it  shortly  after  1982. 

Senator  Sarbanes.  1982? 

Ms.  Thomases.  1982. 

Senator  Sarbanes.  So  you  would  come  down  to  your  firm's 
Washington  office  every  Wednesday,  or  more  or  less  every  Wednes- 
day? 

Ms.  Thomases.  Yes. 

Senator  Sarbanes.  So  when  you  came  on  the  Wednesday  which 
was  the  day  after  Vince  Foster's  death,  that  was  a  regular  sched- 
uled visit  to  Washington? 

Ms.  Thomases.  Yes,  it  was.  I  had  some  business  to  do  that  after- 
noon at  my  office,  which  is  why  I  left  the  White  House  after  origi- 
nally coming  and  went  over  to  my  office. 

Senator  Sarbanes.  Had  you  been  programmed  to  come  to  Wash- 
ington that  Wednesday  before  Vince  Foster's  death? 

Ms.  Thomases.  Yes,  I  had  been.  I  was  supposed  to  be  there 
Wednesday  afternoon,  and  I  ended  up  staying  over.  I  might  have 
stayed  over  anjrway  because  I  had  a  noon  meeting  the  next  day,  on 
Thursday,  in  Washington. 

Senator  Sarbanes.  I  see.  But  when  you  found  out  about  Vince 
Foster's  death  on  Tuesday  night,  you  were  already  scheduled  to 
come  to  Washington  on  Wednesday  as  part  of  your  regular  sched- 
ule for  coming  to  Washington? 

Ms.  Thomases.  Yes,  Senator,  I  was. 

Senator  Sarbanes.  All  right.  Now,  do  I  understand  that  on  these 
visits  to  Washington,  once  the  Clinton  Administration  took  office, 
you  would  visit  with  your  various  friends  on  occasion  in  the  Admin- 
istration? 

Ms.  Thomases.  Yes,  I  did. 

Senator  Sarbanes.  You  would  go  around  and  see  everybody? 
Was  that  the  idea,  and  touch  base,  as  it  were? 
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Ms.  Thomases.  I  didn't  see  everybody 

Senator  Sarbanes.  All  right 

Ms.  Thomases.  — ^but  I  tried  to  touch  base.  I  primarily  went  to 
see  people — particularly  the  scheduling  people — who  continued  to 
include  me  in  their  thinking  about  how  best  to  complete  the  sched- 
ule. 

Senator  Sarbanes.  So  that  was,  in  a  sense,  a  carry-over  from  the 
work  you  did  during  the  campaign? 

Ms.  Thomases.  Yes,  it  was. 

Senator  Sarbanes.  I  yield  the  balance  of  my  time  to  Senator 
Kerry. 

Senator  Kerry.  Mr.  Lindsey,  if  I  could  come  back  from  that  se- 
ries of  questions,  I  just  want  to  try  to  clarify  some  things  with  you 
if  I  can. 

Did  you  have  anything  to  do  with  the  search  of  Vince  Foster's  of- 
fice? 

Mr.  Lindsey.  No,  sir,  other  than  I  attended  this  one  meeting. 

Senator  Kerry.  Correct,  but  I  want  to  go  through  this  sequence 
here  for  a  minute.  I  need  to  see  if  I  can  just  ascertain  your  involve- 
ment with  a  precision  that  I  think  is  not  there  at  this  point. 

On  the  evening  that  you  learned  of  his  death,  you  were  at  the 
house? 

Mr.  Lindsey.  I  was  at  the  White  House. 

Senator  Kerry.  You  were  at  the  White  House.  You  had  some 
conversation  with  the  President,  but  you  never  went  over  into 
Vince  Foster's  office  that  evening? 

Mr.  Lindsey.  That's  correct. 

Senator  Kerry.  Did  you  have  any  contact  with  his  office?  Were 
you  present  in  his  office  at  any  time  the  next  day? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  Were  you  present  at  any  time  in  any  of  the  dis- 
cussions with  the  Park  Police? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  Were  you  present  at  any  time  in  any  of  the  dis- 
cussions with  the  Justice  Department? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  Were  you  present  on  the  second  floor  area  at  any 
time  on  the  2 1st  or  the  day  after? 

Mr.  Lindsey.  Not  that  I  recall 

Senator  Kerry.  Were  you  present  with  Maggie  Williams  or  any 
of  the  other  parties  that  were  searching  through  files? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  Were  you  part  of  the  decision  at  all  that  had  to 
do  with  the  transfer  of  the  box  to  the  residence? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  Did  you  have  any  knowledge  of  a  box  being 
transferred  to  the  residence? 

Mr.  Lindsey.  No,  sir;  not  at  the  time. 

Senator  Kerry.  t)id  you  have  any  knowledge  of  anything  at  that 
time  being  put  into  the  residence? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  On  the  day  after  that,  did  you  have  any  con- 
versation with  Bernie  Nussbaum  that  day? 

Mr.  Lindsey.  Which  day  are  we  talking  about? 
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Senator  Kerry.  The  21st. 
Mr.  LiNDSEY.  Not  that  I  recall- 
Senator  Kerry.  The  day  after- 


Mr.  LiNDSEY.  — ^but,  probably,  I  think,  after  he  spoke  at  this  serv- 
ice we  had  at  noon,  I  would  have  gone  up  to  him  and  told  him  I 
appreciated  his  comments. 

Senator  Kerry.  But  you  have  no  recollection  of  any  substantive 
conversation? 

Mr.  LiNDSEY.  No,  sir. 

Senator  Kerry.  Did  you  have  any  discussions  with  the  Justice 
Department  that  day  or  the  next  day? 

Mr.  LiNDSEY.  No,  sir. 

Senator  Kerry.  Did  you  have  any  knowledge  whatsoever  of  the 
specific  documents  that  were  in  Vince  Foster's  office? 

Mr.  LiNDSEY.  No,  sir. 

Senator  Kerry.  So  your  first  contact — and  I  understand  only  con- 
tact— with  the  handling  of  the  documents,  which  is  the  subject  of 
today's  hearing,  was  the  one  meeting  that  took  place  in  the  Chief 
of  Staffs  Office.  Is  that  correct? 

Mr.  LiNDSEY.  That  is  correct. 

Senator  Kerry.  Present  at  that  meeting  were? 

Mr.  LiNDSEY.  Bemie  Nussbaum,  Jack  Quinn,  Bill  Burton,  myself; 
I  now  know  Steve  Neuwirth  says  he  was  there,  but  I  do  not  recall 
his  being  there. 

Senator  Kerry.  How  did  you  come  to  be  at  that  meeting? 

Mr.  LiNDSEY.  I  think  Bemie  asked  me  to  join  it. 

Senator  Kerry.  The  subject  of  that  meeting  was? 

Mr.  LiNDSEY.  How  to  accommodate  the  Park  Police's  desire  to 
look  for  a  suicide  note  with  the  various  privileges  that  would  exist 
with  respect  to  the  documents  in  Vince's  office. 

Senator  Kerry.  Did  you  personally  take  part  in  that  conversa- 
tion? 

Mr.  LiNDSEY.  Yes.  I  think  in  the  end  I  came  out  about  where 
Bemie  was,  which  was  that  we  could  probably  set  up  some  proce- 
dure by  which  he  would  describe  the  documents  to  them  and  indi- 
cate that  they  had  nothing  to  do — ^they  were  not  suicide  notes;  they 
did  not  go  to  Vince's  state  of  mind.  So  I  think  there  were  people 
who  wanted  to  be  more  aggressive,  if  I  can  use  that  term,  but  I 
think  I  came  out  about  where  Bemie  came  out. 

Senator  Kerry.  When  you  say  "more  aggressive,"  can  you  de- 
scribe precisely  what  you  mean  by  that? 

Mr.  LiNDSEY.  I  think  Jack  Quinn's  position  was  that  we  should 
not  allow  them  into  the  room  at  that  time. 

Senator  Kerry.  Do  you  recall  the  reason  stated  for  that? 

Mr.  LiNDSEY.  Again,  there  were  documents  that  I  was  told  had 
all  sorts  of  privileges;  had  executive  privilege,  attorney-client  privi- 
lege, perhaps  work  product  privilege;  and  that,  therefore,  vmtil 
those  issues  could  be  resolved,  others  whose  presence  would  violate 
those  privileges  should  not  be  there. 

Senator  Kerry.  Did  you  accept  at  that  time  the  legitimacy  of 
those  issues  with  respect  to  privilege? 

Mr.  LiNDSEY.  Oh,  absolutely. 

Senator  Kerry.  On  what  basis? 
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Mr.  LiNDSEY.  I  am  now  in  the  Counsel's  Office,  and  one  of  the 
things  we  deal  with  every  day  is  how  to  accommodate  various 
needs  of  Senate  Committees,  House  Committees  and  others  with 
the  privileged  nature  of  many  of  the  documents  that  we  have  in 
our  offices. 

Senator  Kerry.  Let  me  ask  you  directly,  Mr.  Lindsey,  was  there 
any  discussion  there  among  those  present  about  any  issues  of  em- 
barrassment or  liability  or  questions  that  you  somehow  felt  were 
of  particular  concern? 

Mr.  Lindsey.  Absolutely  not.  It  was  simply  a  question  of  the 
legal  principles  involved. 

Senator  Kerry.  How  long  did  this  discussion  go  on? 

Mr.  Lindsey.  I  am  guessing  35  to  40  minutes.  It  could  have  been 
longer  than  that,  or  shorter  than  that. 

Senator  Kerry.  Were  you  able  to  come  to  a  conclusion  among 
yourselves  as  to  how  this  review  or  investigation  should  be  con- 
ducted? 

Mr.  Lindsey.  I  think  in  the  end  Bernie,  who  was  going  to  have 
to  make  the  call,  decided  on  a  procedure  that  he  thought  would  ac- 
commodate both  the  Park  Police's  need  and  the  privilege  issue. 

Senator  Kerry.  Was  there  any  discussion  at  all  of  any  docu- 
ments having  been  moved  anywhere  at  that  point  in  time? 

Mr.  Lindsey.  No,  sir. 

Senator  Kerry.  Did  anybody  know  of  any  documents  having 
been  moved  at  that  time? 

Mr.  Lindsey.  Not  that  I  am  aware  of. 

Senator  Kerry.  Was  that  your  only  contact  with  the  entire  ques- 
tion of  the  handling  of  documents? 

Mr.  Lindsey.  Other  than  Bill  Burton  reporting  back  to  me  after 
the  procedure  that  he  thought  it  had  gone  fine. 

Senator  Kerry.  Now,  the  documents  that  you  were  shown  here 
this  morning,  had  you  seen  all  of  those  documents  previously? 

Mr.  Lindsey.  No,  sir.  Some  of  them  I  maybe  had  never  seen  be- 
fore. 

Senator  Kerry.  Had  you  ever  seen  the  Perry  County  Bank  docu- 
ment before? 

Mr.  Lindsey.  It  is  possible  in  May  1990  when  we  filed  it  with 
the  Perry  County  Bank  that  I  saw  it  then,  but  I  have  not  seen  it 
since  then. 

Senator  Kerry.  Your  role  within  the  campaign  with  respect  to 
the  letter  you  wrote  to  the  Federal  Election  Commission  was  what? 

Mr.  Lindsey.  I  was  originally  the  Treasurer;  later,  the  Deputy 
Treasurer  of  the  1992  Presidential  campaign. 

Senator  Kerry.  But  in  1993,  I  believe  it  was,  when  you  sent — 
yes,  it  is  1992,  April 

Mr.  Lindsey.  I  was  Campaign  Director  on  the  campaign,  but 
when  we  initially  filed  our  papers  with  the  Federal  Election  Com- 
mission, I  was  designated  the  Treasurer  of  the  committee.  Later, 
when  Bob  Farmer  became  the  Treasurer  of  the  committee,  I  believe 
they  designated  me  as  a  Deputy  Treasurer. 

Senator  Kerry.  That  letter  you  sent  was  a  normal  part  of  the 
campaign  finance  disclosure  process? 
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Mr.  LiNDSEY.  Yes.  Again,  I  assume  that  someone,  after  the  Jeff 
Gerth  story,  realized  that  there  was  this  contingent  HabiUty  and 
felt  like  we  needed  to  amend  our  form. 

Senator  KERRY.  You  are  now  in  the  Counsel's  Office.  Is  that  cor- 
rect? 

Mr.  LiNDSEY.  Correct. 

Senator  Kerry.  With  respect  to  campaign  finance  issues  and  dis- 
closure, those  are  ongoing  legal  issues  that  involve  the  President 
of  the  United  States  and  the  public,  do  they  not? 

Mr.  LiNDSEY.  Yes. 

Senator  Kerry.  Is  it  a  normal  course  of  business  within  the 
White  House  for  the  White  House  Counsel's  Office  to  be  involved 
in  campaign  finance  disclosure  issues? 

Mr.  LiNDSEY.  Yes.  There  are  many  issues  that  involve  the  Presi- 
dent both  as  a  candidate  and  as  the  President,  and,  therefore,  to 
that  extent  the  White  House  Counsel's  Office  will  be  invoked  as 
well  as  outside  counsel. 

Senator  Kerry.  Is  there  anything  unusual  about  campaign  fi- 
nance documents  or  the  underlying  documents  on  which  they  might 
be  based  being  part  of  the  Counsel's  records? 

Mr.  LiNDSEY.  No,  I  would  not  think  so.  In  addition,  if  you  were 
in  the  process  of  preparing  financial  disclosure  statements,  my 
sense  is  you  would  want  previous  financial  disclosure  statements 
to  review  as  part  of  that  process. 

Senator  Kerry.  Now,  I  take  it  that  each  of  these  documents 
which  were  part  of  the  documents  sent  over  to  the  Office  of  Per- 
sonal Counsel — which  is  where  these  have  purported  to  come  from 
on  the  basis  of  Counsel's  statement — is  a  copy  of  a  document  that 
is  on  public  record  in  some  other  public  agency  or  private  institu- 
tion. Is  that  correct?  In  other  words,  this  letter  to  the  FEC  is  on 
record  with  the  FEC? 

Mr.  LiNDSEY.  Yes,  that's  correct. 

Senator  ICerry.  The  bank  document  is  on  record  with  the  bank? 

Mr.  LiNDSEY.  That  would  be  correct,  as  well. 

Senator  Kerry.  The  prior  financial  disclosure  ethics  form  is  on 
record  in  the  public  agency  either  in  the  Ethics  or,  I  suppose,  in 
the  Campaign  Finance? 

Mr.  LiNDSEY.  Correct. 

Senator  Kerry.  So  none  of  these  documents  were  sole  documents 
that  could  somehow  be  scurried  away  into  oblivion? 

Mr.  LiNDSEY.  No,  sir. 

Senator  Kerry.  Now,  do  we  have  time — I  will  wait  for  my  other 
round.  I  do  have  some  questions  for  Ms.  Thomases. 

The  Chairman.  Senator,  why  don't  you  continue. 

Senator  Kerry.  I  would  just  like  to  say,  to  clarify  the  record  on 
our  earlier  exchange,  that,  Mr.  Chairman,  I  think  you  have  done 
an  outstanding  job  here.  I  want  to  say  that  publicly:  that  my  objec- 
tion previously  is  not  based  on  any  sense  of  unfairness.  I  think  you 
have  done  a  wonderful  job  of  keeping  an  even  keel  here  and  of 
being  extremely  judicious  in  this  process. 

I  also  have  some  questions  I  want  to  ask  Ms.  Thomases  which 
I  consider  hard  questions,  but  I  am  not  trying  to  in  any  way  not 
have  something  come  before  the  Committee. 
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I  do  think  that  these  particular  witnesses'  connection  to  the  ac- 
tual handling  of  documents  is  so  tangential  that  this  particular 
document,  which  has  an  appropriate  place  in  the  proceedings,  sim- 
ply does  not  lend  itself  to  the  appropriate  kind  of  further 

The  Chairman.  Examination? 

Senator  Kerry.  — elucidation  of  fact  from  other  people  who  may 
have  handled  it,  who  may  know  more  about  it  or  who  have  greater 
dealings  with  it. 

The  Chairman.  All  right. 

Senator  Kerry.  So  all  I  want  to  say  is,  Mr.  Chairman,  I  think 
that  this  Committee  has  been  somewhat  handicapped  by  the  Spe- 
cial Counsel's  structure.  There  is  a  legitimate  issue  raised  now 
with  the  House  hearings,  and  I  think  you  have  done  a  very  fair  job 
of  walking  that  line,  too. 

I  just  want  the  record  to  reflect  that  my  questions  are  based  on 
how  I  think  the  Committee  can  best  get  at  this  with  respect  to 

The  Chairman.  I  appreciate  those  comments. 

Senator  Kerry.  I  do  have  questions  for  Ms.  Thomases,  but  I 
think,  fairly,  the  light  is  on  and  I  do  not  want  to  go  out  of  turn. 

The  Chairman.  Let  me  ask,  would  the  witnesses  want  to  take  a 
5-minute  break? 

Ms.  Thomases.  I  am  OK. 

Mr.  Lindsey.  I  would  like  to,  at  some  point. 

The  Chairman.  Ms.  Thomases,  are  you 

Ms.  Thomases.  He  would  like  to. 

Mr.  Lindsey.  At  some  point. 

The  Chairman.  We  can  do  it  now,  or  we  can  turn  to  Senator 
Bond.  Why  don't  we  do  Senator  Bond's  questioning,  and  then  we 
will  take  a  5-minute  break. 

Senator  Bond.  Mr.  Chairman,  I  was  going  to  start  my  questions 
with  Ms.  Thomases,  so  if  Mr.  Lindsey  would  like  to  take  a  break 
I  can  begin  with  the  questions  for  Ms.  Thomases. 

The  Chairman.  Very  well. 

Senator,  do  you  want  to  proceed? 

Mr.  Lindsey.  Senator  D'Amato,  can  I  make  one  comment?  This 
goes  to  what  Senator  Kerry  said.  I  had  not  seen  these  forms  before. 
I  am  looking  at  the  financial  disclosure  form. 

There  is,  under  "liabilities,"  a  $50,000  liability,  secured  liability, 
under  "notes  payable  to  banks."  It  is  possible  the  liability  that  was 
disclosed  in  the  report,  the  April  report  to  the  FEC,  is  contained 
within  that  $50,000. 

Again,  if  I  had  had  an  opportunity  to  review  these,  I  might  be 
able  to  know  that  as  a  fact.  But  to  leave  the  impression  that  it  is 
not  reflected  on  this  at  all  based  upon  my  testimony,  having  not 
had  an  opportunity  to  look  at  this  document  before,  I  think  is  mis- 
leading. 

The  Chairman.  OK.  We  will  note  that  and  we  will  even  look  into 
that. 

Senator  Bond. 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Good  morning,  Ms.  Thomases.  I  know  this  has  been  a  long  morn- 
ing, and  we  have  gone  around  and  around  about  a  lot  of  things.  I 
would  like  to  review  some  of  the  matters  that  you  have  already  tes- 
tified to,  to  see  if  we  can  clarify  a  number  of  things. 
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I  am  taking  these  questions  essentially  from  your  depositions.  I 
understand  that  you  considered  and  still  consider  Mrs.  Clinton  a 
close  friend? 

Ms.  Thomases.  Yes,  I  do. 

Senator  Bond.  You  were  involved  in  Whitewater  in  the  first 
quarter  of  the  1992  campaign  in  response  to  a  press  inquiry  in 
which  Mrs.  Clinton  asked  you  to  get  involved? 

Ms.  Thomases.  That  is  true. 

The  Chairman.  You  continued  to  represent  the  Clintons  after  the 
election  with  respect  to  Whitewater  Development  Corporation? 

Ms.  Thomases.  I  continued  to  be  interested  in  it.  I  don't  know 
that  I  "continued  to  have  an  active  role"  in  it  because  the  primary 
role  was  turned  over  to  Jim  Lyons  during  the  campaign. 

Senator  Bond.  Thank  you.  In  dealing  with  this,  your  primary 
contact  was  Mrs.  Clinton  rather  than  the  President  or  the  then- 
Governor.  Is  that  correct? 

Ms.  Thomases.  The  then-Governor  was  primarily  on  the  road 
and,  while  I  talked  to  him  about  scheduling  matters,  when  it  came 
to  talking  about  Whitewater  I  usually,  if  I  talked  to  anyone,  it  was 
to  Hillary  Clinton. 

Senator  Bond.  All  right.  During  the  first  part  of  1993,  you  testi- 
fied that  in  a  limited  way  you  discussed  with  Vince  Foster  White- 
water and  the  importance  of  clarifying  what  their  tax  obligations 
were. 

Ms.  Thomases.  He  talked  to  me  about  his  desire  to  clarify  what 
their  tax  obligations  were,  and  I  endorsed  that  approach  and  felt 
that  he  ought  to  get  expert  tax  advice  in  order  to  do  that. 

Senator  Bond.  Did  you  have  any  other  discussions  about  White- 
water with  Mr.  Foster  in  that  time  period  that  you  recall? 

Ms.  Thomases.  I  cannot  recollect  specifically,  but  I  did — ^yes.  I 
talked  to  him  about  his  sense  of  importance  of  figuring  out  how  to 
dispose  of  the  assets.  But  that  was  in  December  1992,  and  not  in 
1993. 

Senator  Bond.  You  talked  with  Vince  Foster  fairly  regularly, 
though? 

Ms.  Thomases.  Yes. 

Senator  Bond.  Now,  you  stated  you  did  not  give  any  directions 
to  Mr.  Nussbaum  about  the  handling  of  the  documents,  but  you  did 
have  a  number  of  conversations  with  Mr.  Nussbaum  on  July  21  or 
22  about  Vince  Foster's  office? 

Ms.  Thomases.  I  don't  remember  having  "a  number"  of  conversa- 
tions with  him.  I  really  remember  only  one  conversation  on  the 
22nd.  As  I  said,  I  may  have  had  a  subsequent  conversation  with 
him  after  the  22nd. 

Senator  Bond.  From  your  deposition,  page  70,  the  question  con- 
cerned your  conversation  with  Mr.  Nussbaum  on  either  the  21st  or 
the  22nd.  You  said  you  didn't  have  a  perfect  time  sequence,  but  you 
had  a  number  of  conversations  with  him  in  those  2  days.  This  in- 
formation was  provided  in  your  deposition. 

Ms.  Thomases.  I  remember  a  conversation  before  he  handled  the 
documents,  and  I  remember  a  second  conversation  when  he  told  me 
it  was  completed  and  that  he  had  been  satisfied  with  how  it  went. 
I  cannot  tell  you  for  sure  that  that  second  conversation  also  took 
place  on  the  22nd. 
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Senator  Bond.  You  have  described  a  discussion  with  Bernie 
Nussbaum  about  having  David  Kendall  take  control  of  the  personal 
papers  of  the  Clintons.  Can  you  expound  upon  this? 

Ms.  Thomases.  I  corrected  that  in  my  deposition.  I  must  have 
telescoped  in  my  deposition.  I  went  on  at  the  later  time  to  say  that 
I  do  not  think  David  Kendall  was  yet  involved,  and  that  it  was  just 
someone  from  Williams  &  Connelly. 

Senator  Bond.  You  did  state  that  Bernie  Nussbaum  indicated  to 
you  that  he  had  a  responsibility  to  protect  the  President's  papers? 

Ms.  Thomases.  Yes. 

Senator  Sarbanes.  Senator  Bond,  could  you  tell  us  what  pages 
you  are  working  from  on  the  deposition? 

Senator  Bond.  That  question  was  from  page  75.  The  previous 
question  was  from  page  72. 

The  next  question  is  from  page  80.  In  the  days  subsequent  to  the 
review,  Mr.  Nussbaum  told  you  that  the  review  had  been  done  in 
an  orderly  fashion.  Is  that  correct? 

Ms.  Thomases.  That's  correct. 

Senator  Bond.  On  page  95  you  said  that  Mr.  Nussbaum  was 
venting  about  how  to  conduct  the  search.  Is  that  an  accurate  char- 
acterization of  Mr.  Nussbaum's  style  of  conversation? 

Ms.  Thomases.  Bernie  and  I  have  had  a  long-time  relationship, 
and,  yes,  he  was  going  on  at  a  pretty  intense,  fast  rate  when  he 
was  talking  to  me. 

Senator  Bond.  I  have  had  the  occasion  to  meet  Mr.  Nussbaum, 
and  I  think  the  characterization  may  be  an  appropriate  one. 

On  page  109,  you  said  you  talked  to  Maggie  on  both  dates,  refer- 
ring to  the  21st  and  the  22nd? 

Ms.  Thomases.  That  is  correct. 

Senator  Bond.  Now,  Ms.  Thomases,  I  am  going  to  ask  that  they 
put  up  on  these  magic  machines  the  documents  that  you  furnished 
us.  First,  let's  start  out  with  ST-00-0001.  Are  these  time  records 
from  your  New  York  law  office?  The  first  one  is  "0001."  It  should 
be  the  very  first  page.  Is  that  from  your  New  York  office? 

Ms.  Thomases.  Apparently  it  is. 

Senator  Bond.  The  first  call  identified  on  the  left-hand  side,  8:51, 
indicates  that  on  July  22  there  was  a  call  at,  as  I  interpret  military 
time,  5:23  in  the  afternoon.  Do  you  see  that  call? 

Ms.  Thomases.  Yes,  I  do. 

Senator  Bond.  Do  you  have  independent  knowledge  that  that  is 
a  call  that  you  made? 

Ms.  Thomases.  I  remember  talking  to  Maggie.  I  can't  remember 
whether  this  was  one  of  the  specific  calls  I  recollect. 

Senator  Bond.  But  let  me  ask  you  about  that  number,  2668,  the 
first  one.  Was  that  Mr.  Lindsey's  number? 

Ms.  Thomases.  That's  Mr.  Lindsey's  number. 

Senator  Bond.  That  occurred  at  5:23.  The  call  on  the  third  line 
down,  the  one  that  begins  8:58,  was  made  at  5:13  and  that  was  to 
6256? 

Ms.  Thomases.  Yes,  that  was. 

Senator  Bond.  That  would  have  been  to  Maggie  Williams? 

Ms.  Thomases.  It  may  have  been  to  Maggie  Williams.  It  was  the 
number  to  the  First  Lady's  Office  in  the   Old  Executive  Office 
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Building.  That  was  the  general  office,  and  so  far  as  I  know  still  the 
general  office  number  to  that  office. 

Senator  Bond.  Was  there  anybody  else  in  that  office  to  whom 
you  would  have  spoken  9  minutes  and  30  seconds? 

Ms.  Thomases.  It  is  unlikely  that  there  is  anyone  else  I  would 
have  spoken  to  for  that  period  of  time,  which  is  why  I  am  willing 
to  accept  your  characterization  of  it. 

Senator  Bond.  We  are  trying  to  do  the  best  we  can.  I  have  had 
a  similar  experience  of  trying  to  reconstruct  things,  and  I  appre- 
ciate your  making  that  effort. 

The  next  page,  0002,  shows  a  call  on  July  22  at  what  would  be 
7:12  p.m.  to  501-664-3192.  Do  you  recall  that  residence  number? 

Ms.  Thomases.  I  believe  that  is  the  residence  number  of  Ms. 
Rodham. 

Senator  Bond.  In  Arkansas? 

Ms.  Thomases.  In  Arkansas. 

Senator  Bond.  The  next  page,  0003,  shows  these  calls  that  were 
made  from  the  Washington  office  of  Willkie  Farr  &  Gallagher.  We 
have  displayed  the  unredacted  portion.  This  chronology  shows  five 
calls,  all  of  which  occurred  in  the  11  a.m.  timeframe.  The  first 
three  calls  were  placed  to  the  6266  number;  and  the  fourth  and 
fifth  calls  were  made  to  the  6797  number. 

Would  those  have  been  your  calls,  and  do  you  know  to  whose  of- 
fices those  calls  would  have  been? 

Ms.  Thomases.  The  6266  number  is  to  the  First  Lady's  Office  in 
the  Old  Executive  Office  Building. 

Senator  Bond.  The  6797  number,  is  that  the  Chief  of  Staff,  Mr. 
McLarty's  office? 

Ms.  Thomases.  Yes,  that  is  the  Chief  of  Staff,  Mr.  McLarty's  of- 
fice. 

Senator  Bond.  Having  looked  at  those  calls,  does  that  help  you 
recall  the  people  to  whom  you  might  have  spoken  on  those  occa- 
sions? 

Ms.  Thomases.  I  believe  I  talked  to  Maggie  Williams  the  morn- 
ing of  the  22nd.  I  do  not  think  I  ever  reached  Mack  McLarty  on 
the  phone,  although  I  think  this  call  to  his  office  was  part  of  my 
continuing  effort,  maybe,  to  speak  to  him. 

Senator  Bond.  The  final  page  of  those  documents,  which  I  be- 
lieve is  0006,  is  yet  another  Washington  station  report  from  Laurie 
O'Neill's  station.  This  record  was  submitted  to  us  by  you. 

This  log  shows  that  on  July  22  at  10:40  a.m.,  there  was  also  a 
call  to  6797.  Is  that  a  call  that  you  would  have  made? 

Ms.  Thomases.  Not  from  Laurie  O'Neill's  station.  She  is  my 
Washington  secretary. 

Senator  Bond.  Is  it  possible  that  she  placed  the  call  for  you? 

Ms.  Thomases.  That  is  possible. 

Senator  Bond.  I  mean,  Ms.  O'Neill  would  not  be  calling  Mr. 
McLarty  on  her  own,  would  she?  She  wouldn't  be  calling  up  and 
chatting  with  him? 

Ms.  Thomases.  If  there  was  a  message  to  be  delivered,  she 
might. 

Senator  Bond.  So  it  went  from  your  secretary  to  Mr.  McLarty's 
office. 
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I  am  going  to  ask  that  we  put  up  a  chart  that  I  think  shows  in 
summary  these  calls.  I  believe  we  have  gone  through  these.  It 
shows  Ms.  Thomases  that  there  is  a  page  to  Mr.  Nussbaum  at  8:01. 
You  have  previously  described  the  message  slip  to  Ms.  Williams. 

Then,  from  the  period  10:48  through  the  period  11:54,  you  spent 
most  of  that  time,  it  appears,  a  very  large  part  of  that  time,  in  calls 
to  the  Chief  of  Staffs  Office,  or  the  Office  of  the  Chief  of  Staff  to 
the  First  Lady.  Is  that  correct? 

Ms.  Thomases.  When  I  called  Maggie  Williams  through  the  6266 
number,  which  is  not  her  direct  line,  and  when  I  would  call  the 
Chief  of  Staff  at  his  number,  I  would  not  necessarily  reach  them 
immediately.  Sometimes  they  were  on  the  phone;  sometimes  I 
would  just  hope  to  get  through  when  I  recall  Mack  McLarty's  num- 
ber. 

I  never  actually  remember  speaking  with  Mack  McLarty  at  his 
number  during  that  period.  With  respect  to  Maggie,  I  do  remember 
having  two  substantial  conversations  with  Maggie  on  the  21st  and 
the  22nd,  but  I  usually  called  her  on  her  direct  line.  The  6266  num- 
ber is  not  her  direct  line. 

I  might  have  been  trjdng  to  reach  some  of  the  other  people, 
whether  successfully  or  unsuccessfully,  through  that  6266  number. 

Senator  Bond.  Now,  Ms.  Thomases,  the  reason  that  these  calls 
are  of  interest  is  that  we  have  learned  from  other  testimony  that 
Mr.  Nussbaum  either  reached  an  agreement  or  had  an  understand- 
ing with  Mr.  Heymann  and  the  Department  of  Justice  about  how 
the  files  in  Mr.  Foster's  office  were  going  to  be  handled.  Then, 
when  the  team  from  the  Department  of  Justice  arrived  about  10 
a.m.  that  day 

The  Chairman.  Senator,  we  are  well  over  the  time.  I  think  you 
are  going  to  need  some  more  time  to  develop  this.  So  rather  than 
curtailing  you  or  trying  to  put  it  in,  let's  go  to  Senator  Sarbanes 
and  then  we  will  come  back  to  you. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  DODD.  Thank  you,  Mr.  Chairman. 

Let  me,  if  I  can,  first  of  all,  as  I  understand  it,  Mr.  Lindsey,  your 
only  involvement  here  with  these  papers  involved  the  meeting  that 
you  attended  on  the  morning,  I  gather,  of  the  22nd? 

Mr.  Lindsey.  That  is  correct. 

Senator  DoDD.  Is  that  correct? 

Mr.  Lindsey.  [Nods  in  the  affirmative.] 

Senator  Dodd.  Who  was  at  that  meeting?  It  was  yourself 

Mr.  Lindsey.  Bemie  Nussbaum,  Jack  Quinn,  Bill  Burton,  and 
Steve  Neuwirth  indicates  he  was  there  although  I  did  not  recall 
that. 

Senator  DoDD.  The  meeting,  to  your  recollection,  occurred  for 
maybe  around  40  or  45  minutes,  maybe  a  little  longer,  I  think  I 
heard  you  state? 

Mr.  Lindsey.  It  could  be  shorter,  it  could  be  longer.  It  is  some- 
where in  the  30  to  45  minute  range,  yes. 

Senator  DODD.  The  subject  of  that  meeting  was  fundamentally  to 
talk  about  how  the  search  of  Vince  Foster's  office  would  be  han- 
dled? 

Mr.  Lindsey.  With  respect  to  the  Park  Police,  yes. 
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Senator  DODD.  That  was  really  the  sum  and  substance  of  that 
meeting? 

Mr.  LiNDSEY.  Yes. 

Senator  DODD.  I  realize  we  are  going  back  here  now  quite  some 
time,  but  do  you  recall  interruptions  of  that  meeting,  telephone 
calls,  people  being  asked  to  step  out  of  the  room,  and  so  forth? 

Mr.  LiNDSEY.  I  don't  recall  the  meeting  well.  In  my  deposition 
someone  indicated,  could  it  have  been  that  at  some  point  the  meet- 
ing got  moved  from  the  Chief  of  Staffs  Office  to  the  Vice  Presi- 
dent's Office,  which  is  right  next  door  to  it,  and  that  triggered  a 
recollection  that  that  may  have  occurred. 

So,  yes,  this  was  a  meeting  that  people  were  in  and  out  of,  up 
and  down,  taking  other  calls  and  dealing  with  other  matters,  as 
well.  It  was  not  that  we  were  sitting  around  a  table  or  something. 
I  was  primarily  using  Mack's  office  just  because  it  was  right  there 
on  the  first  floor  near  where  we  all  were. 

Senator  DODD.  Ms.  Thomases,  again,  looking  at  the  call  list  of 
that  time,  this  was  roughly  the  time  that  meeting  occurred.  Is  that 
right,  Mr.  Lindsey?  What  time  did  the  meeting  occur?  Do  you  re- 
call? 

Mr.  LiNDSEY.  My  sense  was  somewhere  in  the  10  a.m.  to  12  noon 
range. 

Senator  DoDD.  The  implication  here,  Ms.  Thomases,  as  you  can 
see  from  what  is  trying  to  be  developed,  is  that  while  this  meeting 
is  going  on  there  appear  to  be  several  calls  that  are  made  to  the 
Chief  of  Staff  to  the  First  Lady,  and  then  to  Mr.  McLart/s  office. 

Now,  Mr.  Burton  the  other  day  was  not  clear,  as  I  recall  his  tes- 
timony, in  recalling.  He  remembered  talking  to  you  about  arrange- 
ments to  go  to  a  funeral,  but  he  could  not  recall  whether  or  not  it 
was  the  President's  mother  or,  in  fact,  Vince  Foster's  funeral. 

Do  you  recall  talking  to  Mr.  Burton  about  arrangements  and 
whether  it  was  manifest  to  be  on  the  flight  with  the  First  Family 
or  not?  Do  you  have  any  recollection  of  that? 

Ms.  Thomases.  I  don't 

Senator  DODD.  Could  that  have  occurred  in  this  particular — what 
I  am  getting  at  is  obviously  whether  or  not  that  would  have  been 
the  subject  of  at  least  two  of  those  calls. 

Ms.  Thomases.  I  don't  remember  specifically  talking  to  Bill  Bur- 
ton about  this,  but  it  is  highly  likely.  When  I  had  talked  to  the 
President  on  the  evening  of  the  21st,  he  had  been  kind  enough  to 
offer  me  the  opportunity  to  fly  on  his  plane  when  he  went  to  Little 
Rock  for  Vince  Foster's  funeral.  I  thought  long  and  hard  about 
that. 

I  was  very  fond  of  Vince,  and  I  am  a  strong  believer  in  going  to 
the  funerals  of  people  I  care  a  lot  about.  However,  for  me  to  stand 
in  the  heat,  which  I  knew  was  what  there  was  in  Arkansas,  in  the 
summer  was  something  that  would  not  have  been  something  that 
was  good  for  my  health.  So  I  went  back  and  forth  and  back  and 
forth. 

I  am  sure  I  probably  told  Bill  Burton  or  Mack  or  Bruce  when  I 
called  him  the  next  day  to  tell  the  President  that  I  had  considered 
it  but  would  not  be  accepting  his  generous  offer  of  a  seat  on  his 
plane. 
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Senator  Dodd.  I  don't  want  to  get  into  a  lengthy  discussion  of 
this,  but  could  you  just  describe  what  sort  of  health  problems  you 
would  have  that  would  relate  to  that? 

Ms.  Thomases.  I  have  MS,  and  MS  is  a  disease  that  is  aggra- 
vated by  intense  heat,  which  is  what  the  Arkansas  sun  is. 

Senator  DODD.  So  it  is  possible  that  on  that  morning  those  two 
calls,  the  6797  calls,  in  fact,  could  have  related  to  that  particular 
subject  matter,  in  light  of  your  conversation  with  the  President  the 
evening  before? 

Ms.  Thomases.  One  of  the  things,  but,  as  I  said  earlier,  my  pri- 
mary goal  probably  was  to  reach  out  and  speak  to  Mack  and  find 
out  how  he  was  doing. 

Senator  DoDD.  Let  me  ask  you  this  very  directly.  At  any  point 
that  morning  did  you  make  any  phone  calls  to  try  to  interrupt  the 
meeting  that  was  occurring,  or  to  get  a  message  into  this  meeting 
with  Mr.  McLarty  and  others  to  influence  the  outcome  in  some  way 
of  how  these  papers  were  going  to  be  handled? 

Ms.  Thomases.  I  had  no  idea  that  such  a  meeting  was  occurring, 
so  no,  I  did  not  call.  For  whatever  other  reason  I  called,  I  did  not 
call  to  interrupt  or  reach  anybody  in  a  meeting  that  I  didn't  know 
even  existed. 

Senator  Dodd.  Other  than  the  conversation  you  had  on  the  21st, 
and  I  am  speaking  about  conversations  here  on  the  22nd,  one  of 
the  times  there  shows  a  call  at  11:37.  Again,  I  realize  we  are  going 
back  2  years  ago  now  in  talking  about  11:37  and  11:36.  As  I  said, 
I  do  not  know  many  of  us  on  this  side  of  the  table  who  could  tell 
you  who  they  talked  to  yesterday  at  what  time,  but,  nonetheless, 
the  records  are  here.  There  is  an  11-minute  time. 

Now,  that  number  is  to  the  main  line,  is  it  not?  It  is  not  uncom- 
mon for  you  to  be  placed  on  hold?  It  is  a  main  line  going  in. 

Do  you  recall  specifically  some  lengthy  conversation  with  Maggie 
Williams  that  morning  about  matters  relating  to  Vince  Foster's  pa- 
pers? 

Ms.  Thomases.  I  have  to  tell  you,  I  had  no  conversation  with 
Maggie  Williams  about  Vince  Foster's  papers.  I  can  imagine  myself 
talking  to  Maggie  at  length.  Maggie  was  very  upset  by  Vince's 
death,  and  I  thought  of  her  often  on  the  22nd.  I  could  have  called 
and  talked  to  her.  I  could  have  called  and  talked  to  Evelyn  to  find 
out  how  she  was  doing.  Any  of  those  things  could  have  caused  me 
to  call  that  6266  number,  but  I  wasn't  calling  Maggie  Williams 
about  any  papers. 

Senator  DoDD.  Now,  you  had  a  conversation  with  Mr.  Nussbaum 
regarding  the  handling  of  the  papers.  That  conversation  occurred 
as  a  result  of  Mr.  Nussbaum  raising  the  subject  with  you?  Is  that 
what  your  testimony  was  earlier? 

Ms.  Thomases.  Yes.  I  don't  know  with  certainty.  There  is  clearly 
a  record  that  I  paged  Bemie  on  the  morning  of  the  22nd,  and  I  am 
sure  that  that  is  correct.  I  talked  to  him  sometime  that  morning, 
but  I  can't  remember  exactly  what  time.  I  just  don't  know  when  he, 
in  fact — I  have  to  assume  that  he  called  me  back  and  responded 
to  my  page. 

Senator  DoDD.  Had  you  talked  to  him  on  the  21st? 

Ms.  Thomases.  If  I  bumped  into  him,  maybe,  but  I  didn't  have 
a  memorable  conversation  with  him  on  the  21st. 
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Senator  DODD.  This  would  have  been,  to  your  recollection,  the 
first  real  conversation  you  would  have  had  about  Vince's  death? 

Ms.  Thomases.  Yes. 

Senator  DODD.  Was  that  the  subject  primarily  of  the  conversa- 
tion in  your  recollection? 

Ms.  Thomases.  That  certainly  was  the  beginning  of  the  conversa- 
tion. It  was  certainly  what  I  focused  on  in  the  conversation. 

Senator  DoDD.  It  was  your  recollection,  further,  that  the  subject 
matter  of  how  the  papers  would  be  handled  or  the  search  con- 
ducted was  a  matter  that  Bernie  raised  with  you? 

Ms.  Thomases.  Yes. 

Senator  DoDD.  Is  it  farther  your  testimony  that  he  described  the 
options  to  you?  Do  you  recall  that?  Or  did  he  describe  the  decision 
that  he  had  made  as  to  how  the  search  would  be  conducted?  Do  you 
remember  that? 

Ms.  Thomases.  He  told  me  he  had  made  a  decision  and  that  he 
was  in  charge,  that  he  was  going  to  do  it,  and  that  he  had  taken 
great  care  into  thinking  through  how  it  was  going  to  be  divided  up; 
that  other  people  were  going  to  be  there  and  the  proper  documents 
were  going  to  be  given  to  the  proper  person.  It  wasn't  exactly  a 
"discussion." 

Senator  DODD.  I  think  we  can  appreciate  that,  having  already 
had  Bernie  before  us,  that  once  he  makes  up  his  mind  .  .  . 

Let  me  ask  you,  Mr.  Lindsey — I  believe  Mr.  Ben-Veniste  asked 
this  of  Ms.  Thomases,  but  let  me  ask  it  of  you  as  well.  That  is,  re- 
garding the  papers  of  Vince  Foster,  whether  or  not  you  in  any  way 
concealed  or  destroyed  any  documents,  or  in  any  way  interrupted 
or  interfered  with  the  law  enforcement  officials  conducting  a  proper 
investigation  of  Vince  Foster's  death?  Did  you  engage  in  any  activi- 
ties that  could  impinge  upon  the  ability  to  properly  handle  that 
matter? 

Mr.  Lindsey.  No,  sir,  I  did  not. 

Senator  DODD.  Mr.  Chairman,  I  see  the  yellow  light  is  on.  I  will 
stop. 

The  Chairman.  Do  you  have  anything  further? 

Senator  DoDD.  That  is  fine  for  right  now. 

The  Chairman.  Senator  Bond. 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Ms.  Thomases,  I  would  like  to  pick  up  from  where  we  left  off. 
You  stated  you  had  two  substantial  conversations  with  Ms.  Wil- 
liams on  the  days  in  question.  Can  you  tell  us  what  those  "substan- 
tial conversations"  concerned? 

Ms.  Thomases.  I  don't  remember  the  specifics  of  either  of  those 
conversations,  to  tell  you  the  truth.  I  remember  talking  to  Maggie. 
I  remember  listening  to  Maggie.  It  was  personally  a  very  sad  and 
troubling  experience  for  her.  She  was  personally  fond  of  Vince. 
Maggie  is  a  very  religious  person  in  a  way  that  has  always  been 
inspiring  to  me.  She  talked  about  those  kinds  of  feelings. 

Senator  Bond.  Are  you  saying  that  she  did  not  discuss  matters 
involving  files,  lawyers,  documents  or  investigations? 

Ms.  Thomases.  Not  about  matters  involving  files,  or  lawyers,  or 
any  investigation.  It  was  not  what  was  on  either  of  our  minds 
when  we  talked  that  day. 
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Senator  Bond.  Those  conversations  were  only  about  personal 
feelings,  emotions  and  religious  issues? 

Ms.  Thomases.  The  conversations  on  the  21st  and  the  22nd?  The 
conversation  on  the  21st  was  about  emotions,  but  she  did  mention 
in  that  initial  conversation  I  had  with  her,  as  I  recollect  it,  that  she 
had  gone  into  Vince's  office  and  had  seen  Patsy  Thomasson  there, 
and  Patsy  was  there  to  look  for  a  note. 

Senator  Bond.  All  right.  Thank  you. 

Ms.  Thomases.  She  did  mention  that  to  me. 

Senator  Bond.  All  right.  Now,  the  reason  we've  asked  the  ques- 
tions, and  the  reason  that  time  period  is  important,  we  understood 
from  Mr.  He3rmann  that  he  believed  he  had  struck  an  agreement 
with  Mr.  Nussbaum  on  the  afternoon  of  July  21. 

According  to  Mr.  Heymann's  testimony,  he  called  Mr.  Nussbaum 
at  approximately  10:25  a.m.,  at  which  time  representatives  of  the 
Department  of  Justice  have  been  informed  that  they  are  not  going 
to  have  access  to  the  documents  as  initially  discussed.  Mr.  Hey- 
mann  calls  Mr.  Nussbaum  to  obtain  an  explanation  for  Mr.  Nuss- 
baum's  backing  out.  According  to  Mr.  Heymann,  Mr.  Nussbaum 
told  him  "I  have  to  talk  to  some  people." 

We  have  now  established  that  at  10:25  a.m.,  Mr.  Nussbaum  tells 
Mr.  Heymann  that  he  has  to  talk  to  some  people. 

Your  telephone  calls  to  the  Chief  of  Staffs  Office  and  the  Chief 
of  Staff  to  the  First  Lady's  Office  extend  from  10:48  to  11:54  a.m. 
During  that  time,  other  witnesses  testified  that  Mr.  Nussbaum, 
Mr.  Burton  and  Mr.  Neuwirth  met  in  Mr.  McLarty's  office. 

Mr.  McLarty  was  not  present,  but  Mr.  Lindsey  and  Mr.  Quinn 
participated  in  at  least  a  portion  of  the  discussion.  So  if  you  had 
reached  somebody  in  the  Chief  of  Staffs  Office,  based  on  the  other 
testimony,  you  would  have  had  to  have  spoken  to  Mr.  Nussbaum, 
Mr.  Burton,  Mr.  Neuwirth  or  possibly  Mr.  Lindsey  or  Mr.  Quinn. 

Given  that  limited  scope  of  people,  does  that  refresh  your  recol- 
lection as  to  whom  you  might  have  spoken  during  that  time? 

Ms.  Thomases.  It  does  not  refresh  my  recollection.  Often,  when 
I  call  Mack  McLart^s  office,  I  talk  to  none  of  those  people,  or  no 
one  in  the  office,  I  talk  to  Patty  Gheneen  [phonetic],  his  secretary, 
who  usually  answered  the  phone. 

Senator  Bond.  You  talked  with  the  Chief  of  Staffs  Office  from 
10:48  to  10:51  a.m.,  from  11:11  to  11:14  a.m.,  and  again  from  11:16 
to  11:17  a.m.  You  placed  three  calls  in  the  space  of  a  little  over  a 
half  hour,  just  about  a  half  hour,  to  the  Chief  of  Staffs  Office.  Were 
you  seeking  information? 

Ms.  Thomases.  I  was  trying  to  reach  Mack.  I  think  that  I  called 
repeatedly  in  hopes  that  I  would  reach  him.  I  didn't  know  about 
anybody  else  being  in  his  office. 

Senator  Bond.  In  the  latter  part  of  the  afternoon,  I  believe  by 
the  time  you  placed  the  5:13  telephone  call,  you  had  returned  to 
your  New  York  office? 

Ms.  Thomases.  Yes. 

Senator  Bond.  You  called  Maggie  Williams'  office,  and  then  Mr. 
Lindsey's.  Did  you  learn  at  that  time  that  Mr.  Nussbaum  had  im- 
plemented his  procedure  with  respect  to  the  review  of  the  docu- 
ments? 
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Ms.  Thomases.  I  did  not  learn  that  from  either  Maggie  Williams' 
or  from  Bruce  Lindsey's  office. 

Senator  Bond.  Did  you  know  about  the  document  review  process 
at  5  p.m.  on  the  afternoon  of  the  22nd? 

Ms.  Thomases.  I  do  not  recollect  knowing  it  at  that  time.  I  re- 
member learning  it  from  Bernie,  and  I  didn't  speak  to  Bernie  in 
that  period. 

Senator  Bond.  So  you  would  not  have  learned  about  the  docu- 
ment review  until  later? 

Ms.  Thomases.  I  think  I  would  not  have  learned  it  until  later. 

Senator  Bond.  You  did  not  know  about  the  document  review 
process  when  you  made  the  7:12  p.m.  call  to  the  Rodham/Arkansas 
residence? 

Ms.  Thomases.  I  don't  think  I  knew  it,  unless  I  talked  to  Bernie. 
I  mean,  I  may  have,  but  unless  Bernie  called  me,  I  was  out  of  my 
office  in  New  York  shortly  after.  In  fact,  looking  at  these,  I  realize 
I  was  probably  late  for  a  5:30  meeting  that  I  had  that  day  in  New 
York,  which  is  why  I  hurried  back  to  the  city  after  my  lunch  in 
Washington  that  day,  because  I  had  a  5:30  meeting  on  another 
matter. 

Senator  Bond.  In  any  of  the  conversations  with  Mr.  Nussbaum 
about  protecting  the  files  and  the  records,  did  you  discuss  what  he 
was  to  protect  them  from? 

Ms.  Thomases.  He  talked  to  me  about  executive  privilege  and  cli- 
ent relations  and  other  things,  but  it  was  that  kind  of  conversation. 

Senator  Bond.  Did  he  tell  you  that  the  people  who  were  inquir- 
ing were  the  Park  Police,  the  FBI  and  the  Department  of  Justice? 

Ms.  THOMASES.  He  never  mentioned  to  me  the  Department  of 
Justice.  He  mentioned  the  Park  Police,  and  he  told  me  the  FBI  was 
going  to  be  there.  I  think  if  you  look  at  my  deposition,  I  did  not 
recollect  his  talking  about  the  Justice  Department. 

Senator  Bond.  As  a  lawyer,  you  did  not  discuss  with  him  the 
scope  of  the  privilege  as  to  what  should  be  privileged,  what  could 
be  kept  from  the  FBI  or  the  Park  Police? 

Ms.  Thomases.  No,  I  did  not  discuss  the  scope  of  the  privilege. 
I  would  not  have  necessarily  discussed  the  scope  of  the  privilege 
with  him,  assuming  that  he  had  lots  of  people  there  who  had  more 
knowledge  and  more  experience  in  this  subject. 

Senator  Bond.  Let  me  jump  back  in  time.  You  have  just  dis- 
cussed knowing  that  Vince  Foster  had  been  working  on  the  White- 
water matter  and  other  matters  for  the  Clintons.  You  talked  with 
him  frequently.  You  also  talked  with  Mrs.  Clinton  frequently.  Did 
Mrs.  Clinton  know  that  Vince  Foster  was  working  on  these  mat- 
ters, Whitewater,  the  tax  obligations,  and  other  things? 

Ms.  Thomases.  I  don't  know  if  Mrs.  Clinton  knew  that  Vince 
Foster  was  working  on  them.  I  was  not  the  conduit  between  Vince 
Foster  and  Hillary  Rodham  Clinton. 

Senator  Bond.  But  you  did  discuss  these  matters  with  both  of 
them,  I  assume? 

Ms.  Thomases.  Subsequent  to  the  campaign,  I  didn't  discuss 
these  matters  very  often  with  Hillary  Clinton. 

Senator  Bond.  So  you  don't  know  whether  she  knew  if  Mr.  Fos- 
ter was  working  on  these  issues,  picking  up  on  the  Whitewater 
matters  that  you  had  handled,  or  any  of  the  other  matters?  You  do 
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not  know  whether  she  had  any  knowledge  of  Mr.  Foster's  involve- 
ment? 

Ms.  Thomases.  I  don't  know  what  her  knowledge  was. 

Senator  Bond.  At  the  time  of  his  death,  had  Mrs.  Clinton  dis- 
cussed with  you  any  of  the  handling  of  any  documents  in  Mr.  Fos- 
ter's office? 

Ms.  Thomases.  At  the  time  of  his  death,  she  did  not  discuss  with 
me  the  handling  of  any  documents  in  Vince  Foster's  office. 

Senator  Bond.  Did  you  volunteer  to  her  any  information  on  tak- 
ing care  of  matters  for  Mr.  Foster,  handling  Mr.  Foster's  files,  or 
seeing  that  confidential  information  was  protected? 

Ms.  Thomases.  No,  I  didn't.  The  truth  is.  Senator,  I  would  have 
never  felt  it  was  appropriate  to  discuss  those  issues  with  her  at 
that  time. 

Senator  Bond.  Thank  you  very  much,  Ms.  Thomases.  Thank  you, 
Mr.  Chairman. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  President — I  mean,  Mr.  Chairman.  Excuse 
me,  I  must  think  I  am  on  the  Floor. 

The  Chairman.  Senator  Shelby. 

Senator  Shelby.  I  was  about  to  promote  you  to  Presiding  Officer 
of  the  Senate,  which  you  are,  Mr.  Chairman.  I  know  it  is  not  my 
time  to  question,  but  it  seems  to  me,  Mr.  Chairman,  that  a  lot  of 
things  go  back  to  Maggie  Williams,  just  calling  here  and  there. 

As  we  go  through  witness  after  witness,  it  goes  back  to  the 
central  figure  of  Maggie  Williams.  Is  it  possible  to  reconsider  bring- 
ing her  back  as  a  witness,  Mr.  Chairman? 

The  Chairman.  Senator 

Senator  Sarbanes.  We  had  that  discussion. 

The  Chairman.  — ^you  were  not  here  when  we  had  that  discus- 
sion. I  have  indicated  that  it  was  a  concern  that  was  raised  by  a 
number  of  Members,  and  I  am  going  to  look  at  that  because  there 
are  some  statements  from  other  witnesses.  I  am  going  to  ask  both 
counsel  to  find  out  whether  we  can  have  an  expedited  procedure  to 
see  how  we  can  accomplish  that,  or  how  we  can  get  additional  in- 
formation. 

There  is  a  very  real  question  as  to  where  she  is  at  the  present 
time.  She  may  be  in  China,  but  we  are  going  to  look  at  that.  It  is 
something  that  is  of  concern  to  me.  So  we  will  look  at  that  and 
come  to  a  determination  later  on. 

Senator  Shelby.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Senator  Kerry,  but  I  would  just 
make  this  observation  to  Senator  Shelby  that  in  the  course  of  the 
discussion  we  had  earlier  on  that  matter,  I  don't  think 

Senator  Shelby.  I  was  not  here.  I  have  been  working  on  tomor- 
row's Whitewater. 

Senator  Sarbanes.  We  also  are  going  to  revisit  with  the  Inde- 
pendent Counsel  his  heretofore  unwillingness  to  provide  us  with 
material  which  I  think  would  be  very  helpful,  and  I  am  very  frank 
to  say  I  have  difficulty  understanding  why  we  cannot  get  that  co- 
operation. 
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Senator  Shelby.  You  have  difficulty?  I  misunderstood,  Senator 
Sarbanes.  You  had  difficulty  with  what? 

The  Chairman.  Understanding 

Senator  Sarbanes.  Understanding  why  we  cannot  get  that  co- 
operation from  the  Independent  Counsel. 

The  Chairman.  One  of  the  things — while  I  see  more  of  our  Mem- 
bers here  on  this  side — we  will  pursue  is  that  Mr.  Chertoff  and  Mr. 
Ben-Veniste  are  trying  to  arrange  with  Mr.  Starr  or  his  office  a 
meeting  to  discuss  why  certain  information  and  materials  that  we 
have  requested  have  not  been  made  available  and  to  look  into  other 
matters  so  that  we  can  move  this  in  a  more  expeditious  manner 
and  cover  other  areas.  But  we  are  going  to  do  that  together,  and 
counsel  are  going  to  reach  out  today. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Kerry. 

Senator  Kerry.  Thank  you,  Mr.  Chairman. 

Ms.  Thomases,  what  I  would  like  to  do,  if  I  may,  is  try  to  paint 
a  little  bit  of  the  picture  that  is  being  painted  here  by  others,  and 
by  the  record,  and  see  if  you  can  help  us  to  understand  the  frame- 
work of  it  a  little  bit. 

We  have  a  search  that  took  place  at  1:15  in  the  afternoon,  from 
1:15  to  1:49.  That  is  on  the  22nd.  On  the  21st,  you  visited  the 
President  in  the  afternoon,  and  you  had  some  conversations  that 
were  part  of  the  initial  contacts  to  the  White  House  immediately 
upon  learning  of  Mr.  Foster's  death. 

I  would  like  to  just  begin  with  the  picture  on  the  22nd,  and  then 
ask  you  a  couple  of  questions  about  it,  if  I  can. 

On  the  morning  of  the  22nd,  there  is  an  initial  paging  from  you 
at  8:01  in  the  morning  to  Mr.  Nussbaum.  Then,  at  9  a.m.,  there 
is  a  phone  message  left  for  Maggie  Williams  from  you. 

Then  there  are  some  other  meetings  that  take  place  in  the  White 
House.  We  don't  know  the  precise  time,  but  Mr.  Quinn  was  ap- 
proached by  Mack  McLarty  regarding  the  procedures  of  the  search 
and  referred  to  Mr.  Nussbaum. 

At  9:45  in  the  morning,  you  got  a  phone  message  for  Bill  Burton 
from  Mack  McLarty  relative  to  the  Jack  Quinn  conversation. 

Then  you  have  a  discussion.  We  don't  know  the  precise  time,  but 
you  have  a  discussion  with  Mr.  Nussbaum  in  which,  according  to 
both  you  and  him,  there's  some  discussion  of  the  procedures  rel- 
ative to  the  search.  He  is  discussing  it,  obviously.  He  is  churning 
about  it. 

At  10  a.m.  he  meets  with  the  Department  of  Justice  attorneys, 
Mr.  Margolis  and  Mr.  Adams.  So  there  is  a  discussion  there. 

At  10:30  Margolis  and  Adams  call  Mr.  Heymann  over  at  the  Jus- 
tice Department  and  tell  him  of  their  view  of  the  plan  for  the 
search.  Mr.  Heymann  leaves  a  message  for  Mr.  Sloan  at  that  point. 

We  don't  know  precisely  at  what  time,  but  there's  some  more 
conversation  going  on  in  the  White  House  between  Sloan  and 
Heymann. 

At  10:30,  Mr.  Heymann  is  having  a  discussion  with  Mr.  Nuss- 
baum and  someone.  According  to  handwritten  notes  that  we  have 
over  here,  he  is  stating  to  Nussbaum  that  Nussbaum  is  'messing 
it  up,'  and  Heymann  is  going  to  call  Margolis  and  Adams  back  to 
the  DOJ. 
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Now,  you  are  not  party  to  any  of  this.  This  is  just  going  on,  but 
this  is  part  of  the  mosaic  within  which,  obviously,  questions  are 
being  asked. 

At  a  subsequent  point  that  morning,  MargoUs  and  Adams  are 
asked  to  go  to  the  West  Wing  of  the  lobby  and  wait.  They  wait  for 
an  hour  and  a  half  for  someone  to  come  down. 

Now,  later  in  the  morning,  Mr.  Neuwirth  says  that  there  is  a 
meeting  in  McLartys  office.  Mr.  Lindsey  and  others  have  all  testi- 
fied to  that  meeting.  We  knew  a  meeting  went  on  to  discuss  proce- 
dures. 

Then  there  is  the  appearance,  somewhere  in  the  middle  of  all 
this,  of  a  series  of  your  phone  calls.  You  have  a  10:45  a.m.  phone 
call,  according  to  the  Laurie  O'Neill  station,  that  lasts  for  3  min- 
utes. That  does  not  mean  that  anybody  got  connected.  You  could 
have  been  put  on  hold  the  whole  time.  We  don't  know. 

You  then  have  an  11:04  a.m.  call.  Again,  the  first  call  was  to  the 
Office  of  the  Chief  of  Staff  to  the  President.  The  second  call  at 
11:04  is  to  the  Office  of  the  Chief  of  Staff  to  the  First  Lady.  That 
is  a  6-minute  call.  My  presumption  is  that  somebody  talked  to 
somebody,  but,  again,  I  don't  know  if  you  hold  for  6  minutes  or  not. 

Then,  at  11:11  a.m.,  7  minutes  later,  you  called  the  Chief  of  Staff 
to  the  President  again.  That  is  a  3-minute  connection.  Again,  we 
don't  know  if  you  talked  to  anybody.  It  certainly  was  not  a  long 
conversation. 

Five  minutes  later  there  is  a  1-minute  connection,  again  to  the 
Office  of  the  Chief  of  Staff  to  the  President. 

Then,  at  11:37  a.m.,  there  is  an  11-minute  conversation  between 
yourself  and  you  have  acknowledged  the  possibility  that  that  could 
have  been  with  Maggie  Williams  at  that  point  in  time.  The  call  was 
placed  to  her  office. 

At  11:50  a.m.  there  is  a  4-minute  connection  between  you  and 
somebody  in  the  Office  of  the  Chief  of  Staff  to  the  First  Lady  again. 

Now,  that  is  the  record  of  these  phone  calls.  Whether  they  are 
all  connected  or  not,  we  don't  know,  and  we  certainly  want  to  try 
to  push  your  recollection  today  to  see  if  you  can  remember  whether 
or  not  they  are  connected,  but  the  picture  is  that  in  the  midst  of 
these  discussions  and  meetings,  et  cetera,  there  are  these  phone 
calls. 

Then  we  go  to  Mr.  Nussbaum's  deposition.  I  want  to  read  to  you 
from  page  90  of  his  deposition.  He  was  asked  the  question: 

Question:  What  was  the  conversation  on  the  22nd  with  Susan  Thomases? 
His  answer: 

Answer:  The  conversation  on  the  22nd:  That  she  asked  me  what  was  going  on 
with  respect  to  what  was  going  on  with  respect  to  the  investigation  or  the  examina- 
tion, the  examination  of  Mr.  Foster's  office.  She  had  heard  there  were  discussions 
in  the  White  House  with  respect  to  this  issue,  which  there  were,  on  the  22nd,  which 
you'll  get  to  I  presume. 

Was  everything  OK?  What  was  going  on?  And  I  said,  I'm  having  some  discussions 
with  people. 

Do  you  remember  that  that  way? 

Ms.  Thomases.  Not  really  that  way.  I  mean,  I  remember  asking 
Bernie  a  variation  of  how  are  you  doing.  I  don't  remember  raising 
with  him  the  issue  of  any  investigation,  because  I  really  didn't 
know  about  any  investigation  until  Bernie  raised  it. 
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Senator  Kerry.  But  can  you  help  us  to  understand  the  sequence 
of  time  here,  and  the  series  of  phone  calls  in  the  context  of  this? 
Do  you  understand  at  least  why  a  legitimate  question  is  asked? 

Ms.  Thomases.  I  see  why  people  can  be  asking  questions,  but  I 
have  to  tell  you  that  I  was  not  asking  questions  as  a  part  of  this. 
I  was  really  just  trying  to  reach  out  to  Bernie  and  go  on  about  my 
own  business.  I  mean,  I  had  no  particular  role  or  interest  in  this 
process. 

Senator  Kerry.  On  page  93,  a  couple  of  pages  later,  Ms. 
Thomases,  he  is  asked  the  question 

Ms.  Thomases.  Page  93  of  what? 

Senator  Kerry.  Excuse  me.  Page  93  of  Mr.  Nussbaum's  deposi- 
tion. 

Ms.  Thomases.  I  don't  have  it. 

Senator  Kerry.  Not  yours. 

Ms.  Thomases.  I  don't  have  it. 

Senator  Kerry.  Let  me  just  share  it  with  you. 

Ms.  Thomases.  It  may  have  been  shared  with  me  at  some  point. 

Senator  Kerry.  If  I  don't,  someone  else  will.  I  just  want  to  ask 
this,  if  I  can. 

The  question  asked  to  Mr.  Nussbaum  by  counsel  was: 

Question:  Did  she  say  that  anybody  was  concerned  about  giving  law  enforcement 
people  unfettered  access  to  the  documents? 

Mr.  Nussbaum's  answer  was: 

Answer:  She  said  people  are  concerned  about  whether  I  was  using  the  correct  pro- 
cedure or  whether  the  procedure  was — people  were  concerned  or  disagreeing,  some- 
thing like  that — whether  a  correct  procedure  was  being  followed,  whether  I  was 
using  the  correct  procedure,  whether  it  was  proper  to  give  people  access  to  the  office 
at  all,  something  like  that. 

Do  you  recall  expressing  i-o  Mr.  Nussbaum  either  a  generic  or  a 
specific  kind  of  concern  of  some  sort? 

Ms.  Thomases.  I  had  no  concern. 

Senator  Kerry.  But  had  you  heard  of  that  from  other  people? 
Had  you  heard  of  this  discussion,  or  of  any  sort  of  issue  within  the 
White  House? 

Ms.  Thomases.  I  had  not  heard  about  any  issue  in  the  White 
House  at  the  time  that  I  first  talked  to  Bernie. 

Senator  Kerry.  Did  you  express  to  him  in  any  of  the  previous 
conversations — I  take  it  you  talked  to  Maggie  Williams  previously, 
and  you  had  previously  had  some  conversation  regarding  this?  Is 
that  fair,  or  not? 

Ms.  Thomases.  I  don't  think  I  had  a  conversation  with  Maggie 
Williams  about  any  documents. 

Senator  Kerry.  Did  you  have  a  subsequent  conversation  with 
Bernie  or  somebody  that  would  have  placed  this  in  a  time  sequence 
that  is  different?  Did  you  have  any  conversation  regarding  issues 
of  the  access  to  the  office,  or  the  nature  of  the  search  proceeding? 

Ms.  Thomases.  No.  The  only  person  I  had  that  conversation  with 
was  Bernie,  and  he  was  feeling  very  intense,  and  I  have  no  recol- 
lection of  any  conversations  I  had  with  anyone  else  at  the  White 
House  about  documents  except  for,  as  I  stated  earlier  today,  my 
brief  interchange  with  Maggie  which  I  think  was  the  night  before 
about  the  fact  that  she  had  seen  Patsy  Thomasson  in  Vince's  office. 
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and  Patsy  had  not  found  anything  that  could  be  called  a  "suicide 
note." 

Senator  Kerry.  Did  you,  in  your  conversation  with  Mr.  Nuss- 
baum,  simply  listen  to  him,  or  did  you  express  some  views  or  obser- 
vations at  all  about  the  search  process? 

Ms.  Thomases.  I  expressed  no  observations.  I  just  said  it  sounds 
good  to  me,  which  it  did.  It  sounded  like  he,  in  fact,  had  thought 
it  through  very,  very  carefully,  which  was  his  way. 

Senator  Kerry.  So  his  memory  as  to  the  question  of  your  asking 
him  what  was  going  on  with  respect  to  it,  or  your  expression  of  con- 
cern about  people  using  the  correct  procedure,  his  memory  as  to 
that  is  either  incorrect  or  simply  wrong? 

Ms.  Thomases.  Let  me  tell  you,  I  don't  want  to  speculate  about 
that  because  I  don't  know  for  sure.  I  could  have  said  to  Bernie,  in 
addition  to  "how  are  you  doing?,"  when  he  seemed  upset,  "are  you 
concerned?"  I  mean,  I  don't  know  that,  but  I  did  not  have  any  con- 
cern when  I  talked  to  him  except  how  he  was  doing,  how  he  was 
feeling. 

Senator  Kerry.  My  time  is  up,  so  I  yield. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Ms.  Thomases,  I  would  like  to  follow  up  on  Mr.  ChertofPs  ques- 
tions, the  ones  that  he  asked  you  just  as  you  were  ending.  When 
you  were  in  Washington  on  the  night  of  the  21st,  did  you  stay  at 
the  White  House? 

Ms.  Thomases.  No,  I  did  not  stay  at  the  White  House. 

Senator  Faircloth.  You  were  not  there?  All  right.  Humph!  I 
read  this,  and  these  are  statements  from  White  House  people,  but 
they  are  so  contradictory  to  the  way  you  express  yourself  now  as 
to  your  role. 

I  want  to  read  to  you  what  some  people  at  the  White  House  were 
saying  about  you  before  you  became  the  "little  lost  lamb"  in  your 
conversations. 

Ms.  Thomases,  you  are  here  today  because  of  your  involvement 
in  the  events  surrounding  the  handling  of  the  papers  at  the  White 
House. 

Now,  here  are  some  passages  that  people  from  the  White  House 
said  about  you. 

James  Carvel  says:  "Thomases  has  the  juice,"  a  reference  to  her 
bond  with  Bill  and  Hillary,  "especially  with  Hillary." 

Another,  "It's  not  that  she  has  the  juice;  she  is  the  juice.  She  is 
the  juicer." 

Finally,  this  article  says,  "She's  Hillary's  blunt  instrument  of  en- 
forcement." 

Now,  this  was  written  almost  2  years  ago,  knowing  the  percep- 
tion, the  reality  that  people  believe  you  spoke  for  the  First  Lady. 

Then,  we  go  back  to  the  calls  to  Bernie  Nussbaum,  many, 
many — I  mean,  call,  call,  call,  call,  call,  call,  call,  call — and  you 
were  discussing  the  weather?  His  general  feelings?  Politeness? 
Niceness?  All  of  a  sudden  you  spill  the  juice,  according  to  you.  You 
no  longer  have  it?  Is  that  right? 
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Ms.  Thomases.  Senator,  the  press  you  are  referring  to,  I  think, 
really  refers  to  things  that  happened  during  the  campaign. 

Senator  Faircloth.  Let  me  go  on  to  something  else.  You  talked 
to  him  on  the  morning  of  the  22nd? 

Ms.  Thomases.  Yes,  I  did. 

Senator  Faircloth.  Did  you  discuss  the  impending  review  of  doc- 
uments in  Foster's  office? 

Ms.  Thomases.  He  discussed  the  impending  review. 

Senator  Faircloth.  You  just  politely  said,  "Sounds  good  to  me, 
Bernie.  I  don't  really  have  many  strong  opinions;  I  never  have  had; 
and  if  you  think  it's  good,  I  think  it's  wonderful"? 

Ms.  Thomases.  I  have  strong  opinions.  Senator 

Senator  Faircloth.  Why  didn't  you  express  them? 

Ms.  Thomases.  — about 

Senator  Faircloth.  You  always  have  before. 

Ms.  Thomases.  Senator,  I  have  strong  feelings,  but  I  didn't  have 
strong  feelings  about  this  subject. 

Senator  Faircloth.  Did  he  tell  you  he  was  going  to  sort  the  doc- 
uments into  several  categories? 

Ms.  Thomases.  Yes,  he  did. 

Senator  Faircloth.  What  did  you  say  to  that?  Wonderful? 

Ms.  Thomases.  I  don't  know  that  I  commented  on  it. 

Senator  Faircloth.  Did  Mr.  Nussbaum  tell  you  who  else  would 
be  part  of  the  search,  like  law  enforcement  officers? 

Ms.  Thomases.  What  I  remember  is  that  he  told  me  law  enforce- 
ment officers  and  Park  Police  would  be  there,  and  that  there  was 
going  to  be  a  representative  for  Lisa  Foster,  and  a  representative 
from  the  Williams  &  Connelly  law  firm. 

Senator  Faircloth.  You  wished  him  good  luck  with  the  search? 

Ms.  Thomases.  Yes,  I  did. 

Senator  Faircloth.  You  asked  him  how  the  First  Lady  was 
doing? 

Ms.  Thomases.  I  did  not  ask  him  how  the  First  Lady  was  doing. 

Senator  Faircloth.  OK.  But  with  your  reputation  as  an  out- 
spoken, strong  lady,  do  you  expect  this  Committee  to  believe  you 
just  sat  there  and  listened  to  Mr.  Nussbaum;  that  you  did  not  offer 
your  opinion  or  relay  the  First  Lady's  opinion  on  the  search  of 
Vince  Foster's  office  in  any  way?  Is  that  right? 

Ms.  Thomases.  That's  right.  I  didn't  know  the  First  Lady's  opin- 
ion. 

Senator  Faircloth.  All  right.  You  called  Maggie  Williams  at 
12:15  on  the  night  after  Mr.  Foster's  death.  She  had  already  had 
three  calls  from  the  First  Lady.  I  think  you  had  already  talked  to 
the  First  Lady  that  night.  What  did  you  talk  to  Maggie  Williams 
about? 

Ms.  Thomases.  I  didn't  reach  Maggie  Williams  that  first  night. 

Senator  Faircloth.  You  couldn't  get  her.  What  did  you  want  to 
talk  to  her  about? 

Ms.  Thomases.  I  wanted  to  find  out  how  she  was  doing  and  how 
she  was  feeling.  She  and  Vince  had  become  very  close  and,  as  her 
friend,  I  was  concerned  that  she  would  be  upset. 

Senator  Faircloth.  Maggie  Williams  testified  that  Hillary  Clin- 
ton called  her  three  times,  including  a  call  prior  to  Maggie  Wil- 
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liams  going  to  the  White  House,  and  a  call  immediately  after 
Maggie  Williams  returns  from  the  White  House. 

As  you  know,  a  Secret  Service  agent  has  testified  he  saw  Maggie 
Williams  removing  documents  from  Mr.  Foster's  office  that  night. 

Ms.  Thomases,  did  Hillary  Clinton  ever  in  any  way  discuss 
Maggie  Williams,  or  documents,  or  removing  them,  or  in  any  way 
discuss  sending  Maggie  Williams  to  the  White  House  that  night,  or 
what  she  talked  to  Maggie  Williams  about  in  those  three  straight 
calls?  Did  you  ever  discuss  with  the  First  Lady  why  she  spent 
three  calls  on  probably  the  most  traumatic  day  of  her  life  to  one 
woman,  Maggie  Williams? 

The  Secret  Service  has  testified  that  they  saw  Maggie  Williams 
bring  in  a  stack  of  documents  out  of  the  office.  Has  the  First  Lady 
ever  discussed  that  with  you  in  any  way? 

Ms.  Thomases.  The  First  Lady  has  never  discussed  that  with  me 
in  any  way.  The  First  Lady  never  discussed  any  documents  with 
me  on  the  night  of  Vince  Foster's  death,  or  in  the  days  immediately 
thereafter. 

Senator  Faircloth.  Did  you  discuss  your  appearance  here  today 
with  Hillary  Clinton? 

Ms.  Thomases.  I  did  not  discuss  my  appearance  here  today  with 
Hillary  Clinton. 

Senator  Faircloth.  Ms.  Thomases,  with  respect  to  your  relation- 
ship with  the  Clintons,  would  you  tell  me  when  was  the  first  time 
you  represented  the  Clintons  either  together  or  separately  in  your 
capacity  as  an  attorney? 

Ms.  Thomases.  The  first  time  I  had  any  professional  dealings, 
when  they  had  asked  for  my  advice,  was  when  Hillary  Clinton 
worked  at  the  Rose  Law  Firm. 

Senator  Faircloth.  Would  you  tell  us  what  matters  you  dis- 
cussed with  the  Clintons?  What  was  the  advice?  What  was  it  that 
you  needed  their  advice  on? 

Ms.  Thomases.  As  I  said  earlier  today,  sir,  I  gave  Hillary  Clinton 
and  some  of  the  other  people  at  the  Rose  Law  Firm  some  account- 
ing advice  as  to  how  they  could  set  up  their  books  so  that  the  time 
of  those  revenues  from  those  persons  who  were  working  on  State 
business  could  be  segregated  so  that  Hillary  Clinton's  earnings 
would  in  no  way  reflect  the  earnings  of  the  firm  on  their  State 
business. 

Senator  Faircloth.  How  long  have  you  represented  the  Clintons 
on  Whitewater? 

Ms.  Thomases.  Since  the  first  quarter  of  1992. 

Senator  Faircloth.  Were  you  paid? 

Ms.  Thomases.  No,  I  was  not  paid. 

Senator  Faircloth.  What  were  your  duties  in  representing  the 
Clintons  as  an  attorney  on  Whitewater  issues? 

Senator  DODD.  Mr.  Chairman,  again,  I  question  the  scope  of  the 
area  here.  How  does  this  relate  to  the  handling  of  the  documents? 

The  Chairman.  I  think  it  goes  to  the  entire 

Senator  Faircloth.  Mr.  Chairman 

The  Chairman.  Yes. 

Senator  Faircloth.  — how  can  that  not  relate  to  the  documents? 
We  are  talking  about  Whitewater  documents.  If  we  can't  ask  her 
when  she  represented  the  Clintons 
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Senator  DODD.  What  does  how  much  she  got  paid  have  to  do 
with  the 

Senator  Faircloth.  That  gets  right  back  to  how  intensive  her 
work  was  on  the  documents. 

The  Chairman.  Senator,  I  am  going  to  let  Senator  Faircloth  con- 
tinue. 

Senator  Faircloth.  What  were  your  duties  in  representing  the 
Clintons  as  their  attorney  on  the  issues  of  Whitewater?  What  did 
you  do?  If  you  don't  mind,  be  pretty  specific. 

Ms.  Thomases.  My  initial  duty  was  to  help  to  gather  the  rel- 
evant documents  on  Whitewater  to  prepare  myself  for  discussing 
the  transaction  with  a  reporter  who  was  doing  a  news  story  on  the 
transaction. 

Senator  Faircloth.  So  you  just  prepared  for  that. 

Mr.  Lindsey 

Mr.  Lindsey.  Yes,  sir. 

Senator  Faircloth.  — David  Watkins  testified  last  week  that 
Federal  Judge  Richard  Arnold  called  him  to  recommend  Patsy 
Thomasson,  who  had  worked  10  years  for  Dan  Lasater,  a  convicted 
cocaine  dealer,  for  a  job  in  the  White  House.  Mr.  Watkins  then  tes- 
tified that  he  called  you  to  get  your  approval  in  hiring  her  as  his 
Deputy.  He  also  stated  that  you  might  have  raised  the  question  of 
hiring  her  with  the  President. 

Did  you  discuss  Ms.  Thomasson's  hiring  with  President  Clinton? 

Mr.  Lindsey.  I  don't  recall. 

Senator  Faircloth.  You  don't  recall? 

Mr.  Lindsey.  I  don't  recall. 

Senator  Faircloth.  Do  you  know  who  might  recall,  if  you  don't? 

Mr.  Lindsey.  Senator,  at  this  point  I  was  Director  of  Presidential 
Personnel.  I  discussed  a  lot  of  hirings  of  a  lot  of  people  with  the 
President. 

I  don't  recall  discussing  Patsy  Thomasson's  hiring  with  him.  I 
don't  have  a  direct  memory  of  learning  it  from  David  Watkins,  but 
if  he  said  I  did,  that  he  told  me,  then  I  assume  he  did.  I  just  don't 
recall. 

Senator  Faircloth.  It  would  seem  terribly  strange  to  me  that 
they  would  bring  into  the  White  House  a  lady  who  spent  10  years 
with  a  man  who  was  a  notorious  and  convicted  drug  dealer,  who 
had  his  power  of  attorney.  If  she  had  been  from  New  York  and 
worked  for  a  convicted  drug  dealer  for  10  years  and  had  his  power 
of  attorney,  would  you  have  just  blatantly  hired  her  with  never 
asking  a  question?  Is  that  the  type  of  people  you  were  looking  for? 

Senator  Kerry.  Mr.  Chairman,  the  Senate  once  had  a  series  of 
hearings  where  the  question  was  asked: 

Are  you  now  or  have  you  ever  been  a  member  of  a  certain  Party? 

Guilt  by  association  was  something  that  our  Founding  Fathers 
tried  to  do  away  with  with  the  Constitution  and  the  Bill  of  Rights 
that  we  give  people. 

We  have  been  through  this  now  with  most  witnesses.  I  thought 
Mack  McLarty  gave  a  very  eloquent  statement  about  Patsy  Thom- 
asson's qualifications  and  how  she  got  hired.  I  think  to  keep  coming 
back  at  it  with  this  unfortunate,  tragic  drug  dealer  association  is 
wrong.   People   are  not  accountable  for  every  person  they  come 
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across  in  their  life.  If  so,  some  of  us  as  Members  of  the  Senate 
might  not  be  so  happy. 

The  Chairman.  I  can  attest  to  that.  Senator. 

I  understand  how  that  can  play  out  and  I  think  we  have  to  be 
sensitive,  obviously,  but  when  the  Senator  raises  the  question, 
given  the  fact  that  there  was  almost  a  1-year  delay,  quite  a  period 
of  time,  and,  as  a  matter  of  fact,  I  raised  the  issue,  a  year,  or  a 
year-and-a-half  ago,  as  it  relates  to  the  clearance  question  with  Ms. 
Thomasson,  directly  when  I  was  a  Member  of  the  Subcommittee  on 
Treasury-Postal,  it  is  troubling  as  it  relates  to  why  that  was  held 
up. 

Was  it  just  paperwork?  It  certainly  raises  questions.  I  think  the 
Senator  has  raised  it  before,  and  he  goes  back  to  it  because  he  obvi- 
ously feels  very  strongly  that  there  is  a  very  real  question  as  it  re- 
lates to  her  being  placed  in  this  position,  and  then,  of  course,  her 
not  having  the  security  clearance,  et  cetera.  So  I  think  it  goes  to 
that,  and  he  wants  to  find  out  how  she  was  hired  and  received  this 
position,  and  Mr.  Lindsey  was  the  Director  of  Personnel. 

I  am  going  to  say  to  my  friend  and  colleague,  I  think  you  have 
made  the  point.  He  is  not  going  to  give  you  more  than  he  has,  as 
a  practical  matter.  He  is  going  to  say  that  she  was  hired,  but  that 
he  did  not,  as  he  has  testified,  speak  to  the  President  about  this. 

There  is  no  doubt  that  Patsy  Thomasson  was  well  known,  having 
been,  I  think — and  this  was  in  the  record — the  former  Director 

Mr.  Lindsey.  Executive  Director  of  the  Democratic  Party. 

The  Chairman.  — of  the  Democratic  Party.  So  let 

Senator  Faircloth.  Let  me  ask,  Mr.  Chairman 

Senator  DODD.  Mr.  Chairman,  can  I  also  point  out,  in  fairness  to 
Patsy  Thomasson,  that  she  had  not  even  applied  for  a  clearance. 
The  suggestion  has  been  lingering  around  that  there  was  some 
holdup  on  her  security  clearance.  In  fact,  as  I  recall  earlier  evi- 
dence, there  was  no  application  that  had  been  made  at  all.  So  the 
notion  that  somehow  this  was  being  held  up 

The  Chairman.  I  think  one  of  the  things  we  should  do  for  the 
record 

Senator  DoDD.  Let  me,  just  in  fairness  to  her,  because  this  is 
a 

The  Chairman.  Let  me  ask 


Senator  Faircloth.  We'll  call  her  back,  if  you  want  to,  and  let 
her  explain  it  again. 

Mr.  Chairman,  let  me  ask  questions. 

The  Chairman.  All  right.  Conclude. 

Senator  Faircloth.  Do  you  know  Judge  Arnold? 

Senator  Sarbanes.  Mr.  Chairman,  on  this  question  of  calling 
people  back 

The  Chairman.  OK,  look.  Let  us  proceed.  Let  the  Senator  finish 
his  line  of  questioning.  Go  ahead.  Senator. 

Senator  Faircloth.  Do  you  know  Judge  Arnold? 

Mr.  Lindsey.  Yes,  I  do. 

Senator  Faircloth.  Is  he  a  close  friend  of  the  President's? 

Mr.  Lindsey.  Yes. 

Senator  Faircloth.  Were  you  called  by  Judge  Arnold  about  Ms. 
Thomasson? 

Mr.  Lindsey.  I  don't  believe  so. 
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Senator  Faircloth.  Wait  a  minute.  You  don't  believe  so? 

Mr.  LiNDSEY.  Again,  I  have  no  recollection,  no  knowledge,  no  re- 
membrance of  Judge  Arnold  ever  calling  me  about  Patsy  Thom- 
asson. 

Senator  Faircloth.  Do  you  know  if  Judge  Arnold  called  anyone 
else  other  than  Watkins  about  Patsy  Thomasson? 

Mr.  LiNDSEY.  I  didn't  know  he  called  David  Watkins  until  David 
Watkins  testified  to  that  before  this  Committee. 

Senator  Faircloth.  All  right,  Mr.  Chairman,  my  time  is  up. 

The  Chairman.  Thank  you.  Senator. 

We  could  take  another  round.  I  would  prefer  to  do  that  because, 
otherwise,  we  are  just  going  to  be  here  later.  Then,  after  the  next 
Senator  goes,  we  will  break  and  come  back  at  2:05.  So  why  don't 
we  keep  it  going. 

Senator  Sarbanes.  I  yield  to  Senator  Murray. 

OPENING  COMMENTS  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Mr.  Chairman,  I  appreciate  that. 

I  did  want  to  ask  Ms.  Thomases  some  questions,  and  she  has 
taken  a  break.  What  would  be  your  pleasure  on  that? 

The  Chairman.  Pardon  me?  Did  you  want  to  wait  for  Ms.  Thom- 
ases to  return? 

We  could  hold  for  a  minute.  I  see,  Senator,  you  have  been  very 
patient,  but.  Senator  Simon,  if  you  have  any  questions  that  you 
would  like  to  direct  to  Mr.  Lindsey? 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Let  me  first,  Mr.  Chairman,  if  I  may,  comment 
about  Senator  Faircloth  just  mentioning  bringing  somebody  back, 
and  Senator  Shelby,  earlier,  mentioning  bringing  Maggie  Williams 
back. 

The  Chairman.  In  fairness,  I  have  to  say  that  a  number  of  Sen- 
ators including  myself  have  raised  that.  There  are  some,  I  think, 
contradictions  and  we've  asked  counsel  whether  they  can  find  an 
expedited  manner  to  deal  with  this. 

Senator  SiMON.  Let  me  just  make  this  point:  If  there  is  substan- 
tial reason  for  doing  so,  I  am  not  opposed  to  it 

The  Chairman.  Certainly. 

Senator  SiMON.  — but  I  have  to  add,  in  the  case  of  Maggie  Wil- 
liams, for  example,  she  has  testified  she  owes  $142,000  now  in  law- 
yers' fees.  We  are  making  a  huge  imposition  on  a  lot  of  people  here. 
She  is  not  a  person  of  wealth.  If  there  is  substantial  reason,  fine. 
If  there  is  not,  I  think  we  ought  to  be  sensitive  about  that. 

Senator  Sarbanes.  I  say  to  the  Senator,  when  we  worked  out  the 
procedures  for  these  hearings  amongst  counsel  and  amongst  our- 
selves, it  was  with  the  understanding  that  we  would  not  keep  call- 
ing people  back. 

The  Chairman.  It  is  my  intent  to  keep  to  that.  Senator  Sarbanes, 
but  there  may  be  occasions,  and  we  will  review  the  record 

Senator  Sarbanes.  Mr.  Chairman,  I  just  put  this  as  an  aside,  I 
know  they  had  a  big  hearing  over  in  the  House  yesterday  and  they 
got  a  lot  of  coverage,  and  I  hope  it  would  not  drive  Members  over 
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on  this  side  to  feel  that  somehow  we  have  to  bring  everybody  back 
in  order  to  get  back  in  the  same  coverage  league. 

The  Chairman.  I  don't  think  so 

Senator  Sarbanes.  I  perceive  here  today  this  kind  of  impetus 
somehow  that  is  coming  from  somewhere,  and  I  have  been  search- 
ing in  my  own  mind  the  cause  of  it.  I  cannot  find  any  but  what 
I  have  just  stated.  I  hope  that  is  not  the  case. 

The  Chairman.  I  do  not  believe  that  is  the  case.  I  think 

Senator  Faircloth.  Mr.  Chairman 

The  Chairman.  — we  will  let  counsel  look  at  the  record,  because 
I  think  there  are  six  to  seven  witnesses  who  have  given  statements 
that  at  least  give  a  different  point  of  view.  That  is  being  charitable. 
In  some  cases,  they  are  outright  contradictory.  So  let's  look  at  that. 
I  think  it  is  a  legitimate  request,  and  we  will  review  it. 

Senator  Faircloth.  But,  Mr.  Chairman 

The  Chairman.  Yes. 

Senator  Faircloth.  — there  has  been  at  least  eight  or  ten  totally 
contradictory  testimonies  to  Maggie  Williams.  Do  we  just  let  it  float 
out  that  she  didn't  tell  us  that  these  other  eight  or  ten  who  have 
contradicted  her  are  lying,  or  that  she  was  l3dng?  Do  we  just  let 
it  float?  Wouldn't  we  be  better  off  to  expand  our  witness  list  into 
some  people  that  might  have  more  knowledge? 

Senator  SiMON.  Mr.  Chairman. 

Senator  Sarbanes.  Mr.  Chairman,  that  is  very  unfair.  Witnesses 
can  have  differing  recollections.  That  does  not  lead  to  the  conclu- 
sion that  one  or  the  other  is  lying.  It  is  terribly  unfair,  I  think,  to 
characterize  a  conflict  in  testimony  or  a  difference  in  recollection 
in  that  manner. 

Senator  SiMON.  If  I  may  just 

Senator  Faircloth.  Mr.  Chairman 

The  Chairman.  I  believe  that  I 

Senator  DODD.  She  is  the  only  witness  that  took  two  lie  detector 
tests. 

The  Chairman.  I  believe  that  if  you 

Senator  DODD.  Maybe  every  witness  ought  to  take  a  lie  detector 
test. 

The  Chairman.  I  believe  if  you  examine  my  statement,  I  said 
that  there  are  a  number  of  statements  that  are  at  variance  and 
that  give  different  recollections,  and  I  would  hope  that  our  counsel 
would  review  the  record  and  we  will  make  a  determination  wheth- 
er this  is  necessary. 

Senator  SiMON.  Mr.  Chairman,  if  I  may  just  add,  before  I  yield 
to  my  colleague  from  Washington 

The  Chairman.  Senator  Simon. 

Senator  SiMON.  — we  are  asking  people  what  happened  at  11:42 
a.m.  on  July  22 

Senator  Sarbanes.  1993. 

Senator  SiMON.  — 1993.  That  there  will  be  some  contradiction  is 
just  normal. 

Now,  if  you  and  the  two  counsels  review  this  and  you  find  really 
substantial  contradiction  where  there  is  reasonably  someone  not 
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telling  us  the  truth,  that  is  one  thing.  But  for  people  to  have  differ- 
ing recollections  of  what  happened  is  perfectly  normal. 

The  Chairman.  Senator  Simon,  you  make  a  good  point,  and  we 
will  take  that  into  consideration.  That  will  be  the  measure  by 
which  we  examine  this. 

I  am  going  to  ask  counsel.  We  have  looked  at  this,  but  I  have 
to  tell  you  I  think  we  owe  it  to  ourselves  and  to  Maggie  Williams 
to  review  this,  and  we  will  do  that. 

Senator  Faircloth.  Mr.  Chairman,  may  I 

Senator  Sarbanes.  Mr.  Chairman,  I  also  want  to  note  that  there 
are  some  witnesses  who,  in  effect,  sustain  the  recollection  of  Mag- 
gie Williams.  Others  differed  with  it.  But  yet  we  also  have  people 
who  have  come  here  before  us  who  have  sustained  it. 

I  do  not  quite  know  where  this  impetus  to  just  redo  the  hearings 
all  over  again  comes  from,  except  maybe  the  fact  that  we  are  now 
in  apparently  a  competitive  situation  with  the  House. 

The  Chairman.  I  am  going  to  recognize  the  Senator,  and  then  we 
will  go  to  Senator  Murray  and  give  her  her  full  10  minutes. 

Yes. 

Senator  Faircloth.  My 

The  Chairman.  Excuse  me.  Take  the  clock  off,  and  when  Senator 
Murray  starts,  she  gets  her  full  10  minutes,  please. 

Yes,  sir. 

Senator  Faircloth.  Senator  Simon,  we  talk  about  different  recol- 
lections, but  if  you  had  three  telephone  calls 

The  Chairman.  Senator  Faircloth,  do  me  a  favor.  I  really  do  not 
want  to  have  our  Senators  addressing  each  other. 

Senator  Faircloth.  Oh,  I  am  sorry. 

The  Chairman.  So  if  you  have  an  observation 

Senator  Faircloth.  I  would  like  to  make  an  observation. 

The  Chairman.  OK. 

Senator  Faircloth.  I  cannot  imagine  three  telephone  calls  from 
the  First  Lady  in  one  evening,  and  having  no  recollection  of  what 
they  were  about. 

Now,  I  have  been  told  that  the  phone  calls  from  the  airplanes 
that  carry  the  President  and  the  First  Lady  are  taped,  are  re- 
corded. We  hear  that  from  the  Air  Force. 

Is  it  possible,  if  that  is  true,  that  the  White  House  would  like  to 
make  a  copy  of  these  records  available  to  us,  when  Mrs.  Clinton 
was  called  on  the  plane,  who  called,  and  why? 

I  do  not  know  this.  We  were  called  by  several  people  from  the 
Air  Force  saying  any  time  the  President  or  Mrs.  Clinton  are  on  a 
plane,  that  these  calls  are  recorded. 

Senator  Kerry.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Kerry.  I  don't  know  this  to  be  the 
case 

Senator  Faircloth,  I  don't,  either.  Let's  find  out. 

The  Chairman.  OK 

Senator  Kerry.  Mr.  Chairman,  I  just  wanted  to  say  I  don't  know 
if  that  is  true  on  Air  Force  One,  but  the  First  Lady  was  not  on  Air 
Force  One.  She  was  on  one  of  the  smaller  planes. 
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Senator  Faircloth.  This  is  what  we  were  told.  Any  plane  that 
the  President 

The  Chairman.  Let  me  make  a  request  of  our  counsel 

Senator  Sarbanes.  Who  told  you  that? 

The  Chairman.  Can  I  make  a  request 

Senator  Sarbanes.  Who  told  you  that? 

The  Chairman.  Now,  look 

Senator  Kerry.  Elvis? 

The  Chairman.  — that's  exactly  why 

Senator  Faircloth.  The  Colonel. 

The  Chairman.  That's  exactly  why  I  asked  Senator  Faircloth  not 
to  engage  Senator  Simon  directly,  because  we  are  going  to  get  this. 
This  is  just  the  beginning  and  we  have  a  long  way  to  go. 

Senator  DODD.  We  are  almost  through,  Mr.  Chairman.  We  have 
one  more  day  here. 

The  Chairman.  Let  me  say  this  to  you.  We  will  ask  counsel  to 
find  out  whether  there  are  records  which  are  routinely  kept  of  con- 
versations that  are  made.  I  can't  believe  that  to  be  the  case. 

I  cannot  believe  it  to  be  the  case,  but  if,  indeed,  that  the  con- 
versations are  recorded,  then  we  will  decide  what  to  do  thereafter. 

So  we  will  ask  counsel  to  ascertain  from  the  White  House  if  that 
is  the  case. 

Senator  Faircloth.  If  it  is  not  recorded,  try  to  ascertain  if  there 
are  records  of  the  calls. 

The  Chairman.  Now,  if  I  might.  Senator  Murray,  you  have  been 
very  patient. 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

We  have  been  going  through  day  by  day  for  the  past  3  weeks  the 
minutia  of  many,  many  conversations  that  occurred  within  a  very 
short  timeframe.  I  wanted  you,  Ms.  Thomases,  to  take  us  back  for 
a  minute  to  2  years  ago  to  the  overall  feeling  that  occurred. 

I  have  never  had  anybody  close  to  me  commit  suicide.  I  would 
like  you  to  describe  for  us  just  generally  looking  back  the  aura  of 
those  3  days,  how  it  felt,  and  what  people  were  thinking. 

Ms.  Thomases.  Thank  you.  Senator  Murray. 

As  I  said  in  my  opening  statement,  it  was  a  very  difficult  time 
for  me  personally.  I  had  fciown  Vince  a  long  time,  almost  as  long 
as  I'd  known  Hillary.  For  Maggie  Williams  it  was  particularly  dev- 
astating because  she  had  worked  with  him  on  a  regular  basis,  and 
they  had  developed  a  very  strong  bond.  That  was  very  troubling, 
which  was  something  that  the  First  Lady,  in  her  own  grief,  recog- 
nized and  asked  me  to  please  be  sure  to  spend  some  time  giving 
Maggie  some  solace,  and  touching  base  with  her  to  see  how  she 
was  doing. 

For  myself,  I  did  that.  I  talked  to  Maggie.  I  talked  to  other  peo- 
ple in  the  White  House  even  while  I  had  to  get  on  with  what,  in 
my  life,  was  a  very,  very  busy  period  having  nothing  to  do  with  the 
White  House  and  having  nothing  to  do  with  Vince  Foster's  death. 
I  thank  you  for  asking. 

Senator  Murray.  Did  you  at  any  time  think  that  you  were  going 
to  have  to  remember  every  single  thing  you  did  in  those  3  days  and 
recount  it  2  years  later? 
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Ms.  Thomases.  I  never  thought  that  I  would  have  to  remember 
everything  and  have  to  recount  it,  and  since  I'm  at  the  age  in  my 
life  when  I  have  to  remember  things,  I  like  to  write  them  down. 
It  would  have  been  nice  to  have  had  some  notice  so  that  I,  in  fact, 
could  have  made  more  meaningful  notes  of  what  happened  at  that 
time  if  I  was  going  to  have  to  recall  it. 

Senator  Murray.  We've  focused  a  lot  on  a  lot  of  conversations 
and  3-minute  holds  on  telephones  and  whatever  else  had  occurred. 
Obviously,  a  lot  of  people  were  talking  to  a  lot  of  people,  as  I  would 
assume  would  happen  in  a  case  where  there's  a  lot  of  grief  involved 
and  you  just  want  to  reach  out  and  touch  someone  real. 

Do  you  think  that  we  should  think  it's  out  of  the  ordinary  for  you 
or  anyone  to  talk  with  people  numerous  times  at  a  time  when 
you're  grieving? 

Ms.  Thomases.  No,  thank  you.  That's  why  in  my  opening  state- 
ment I  said  that  we  were  all  calling  each  other  and  touching  base 
to  see  how  everyone  was  doing,  and  as  I  said  today,  it  explains  in 
part  why  I  put  three  calls  into  Mack  McLarty's  office  even  though 
I,  in  fact,  never  got  to  speak  with  him  because  I  wanted  Mack  to 
know  that  I  was  thinking  of  him.  I  would  have  liked  to  have  talked 
to  Mack  during  those  first  days  because  I  know  that  the  loss  of 
Vince,  who  was  both  his  close  friend  and  his  lawyer,  was  particu- 
larly difficult  for  Mack  among  us. 

Senator  Murray.  So,  in  essence,  you  were  reaching  out  to  people 
out  of  compassion? 

Ms.  Thomases.  Out  of  compassion  and  also  out  of  my  own  need 
to  touch  base  and  be  in  touch  with  people  who  knew  and  cared  and 
appreciated  my  grief. 

Senator  Murray.  You  did  talk  to  a  number  of  people.  You  knew 
them  all  well:  Maggie  Williams,  Bernie  Nussbaum,  the  President 
and  the  First  Lady.  These  were  all  people  who  were  close  to  you, 
friends,  people  that  you  would  reach  out  to  when  something  like 
this  occurred? 

Ms.  Thomases.  Yes,  Senator,  they  were  those  kinds  of  friends. 

Senator  Murray.  When  you  talked  to  Maggie  Williams,  she  told 
you  that  she  was  in  Vince  Foster's  office  on  the  night  of  the  20th. 
Did  she  tell  you  what  she  was  trying  to  do,  or  was  that  the  focus 
of  the  conversation? 

Ms.  Thomases.  She  didn't  tell  me  how  she  happened  to  have 
been  there  except  she  talked  about  her  particular  affection  for  the 
couch.  I  mean,  it's  funny  how  it  sticks  in  my  mind,  the  couch  that 
was  in  Vince  Foster's  office  and  how  much  time  she  had  spent  on 
that  particular  couch. 

Then  she  said  that  Patsy  Thomasson — and  I  have  to  say  Thom- 
asson  very  deliberately  because  my  name,  which  is  Thomases,  in 
the  course  of  these  hearings  has  been  repeatedly  mixed  up  with 
Thomasson — Patsy  Thomasson  had  been  in  the  office,  that  she  was 
surprised  that  she  was  there  when  she  went  to  the  office,  and  that 
Patsy  had  been  looking  for  a  note  but  had  found  no  note,  which 
was  the  only  time  in  that  period  that  I  remember  anybody  talking 
about  a  note. 

Senator  Murray.  So  you  distinctly  remember  a  couch,  and  that, 
frankly,  doesn't  surprise  me.  In  times  of  grieving  it's  the  things  like 
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that  that  reach  out  and  touch  you.  You  don't  remember  any  calls 
before  or  discussions  of  destroying  documents  or  finding  documents 
at  all  at  that  time? 

Ms.  Thomases.  I  remember  no  discussions  about  documents  with 
either  Mrs.  Clinton  or  Maggie  Williams.  The  only  person  who  dis- 
cussed documents  with  me  during  that  period  was  Bemie  Nuss- 
baum. 

Senator  MURRAY.  What  was  Bernie  Nussbaum's  state  of  mind 
when  you  talked  with  him? 

Ms.  Thomases.  He  was  rewed  up.  He  obviously  was  very  in- 
volved in  what  he  was  doing.  He  initially,  when  I  asked  him  how 
he  was  doing,  how  he  was  feeling,  talked  about  Vince  and  the  last 
time  he  had  seen  Vince  and  relayed  that  story  to  me  then  moved 
very  quickly  into  telling  me  don't  worry;  I'm  in  charge;  you  know 
I've  got  this  whole  thing  under  control.  So  that's  how  he  was.  He 
was  very  intense,  which  is  understandable,  by  the  way.  I  felt  that 
it  was  quite  understandable. 

Senator  Murray.  Because  he  was  so  closely  involved? 

Ms.  Thomases.  Because  he  was  closely  involved  with  Vince.  He 
had  become  very  personally  fond  of  Vince  and,  obviously,  it  seemed 
to  me  he  felt  under  some  pressure  at  that  time. 

Senator  Murray.  Do  you  feel  that  he  was  coming  from  a  focus 
on  trying  to  deal  with  the  tragic  scene,  or  was  he  coming  from  a 
focus  on  destro5dng  documents  or  removing  or  hiding  sensitive  doc- 
uments? 

Ms.  Thomases.  I  had  no  sense  of  him  trjdng  to  destroy  or  remove 
an5^hing.  I  just  had  a  sense  of  his  trying  to  order  everything  and 
to  divide  the  documents  appropriately  making  sure  that  the  right 
documents  were  protected  and  that  the  documents  that  were  pri- 
vate documents  reached  the  right  people. 

Senator  Murray.  You  know  the  President  and  the  First  Lady 
very  well? 

Ms.  Thomases.  Yes,  I  do. 

Senator  Murray.  What  was  their  state  of  mind  when  they  first 
discussed  this  with  you? 

Ms.  Thomases.  As  I  said  in  my  opening  statement,  neither  the 
President  nor  the  First  Lady  mentioned  anything  about  documents 
in  my  conversations  with  them  during  the  period  from  the  20th  to 
the  22nd. 

Senator  Murray.  Would  you  say  their  focus  was  on  caring  for 
people  around  them  at  that  time,  or  was  their  focus  on  worrying 
about  what  was  in  someone's  office? 

Ms.  Thomases.  It  was  not  about  worr3dng  what  was  in  someone's 
office,  and  it  was  caring  about  the  people  around  them,  but  also  ac- 
tually experiencing  some  grief  themselves. 

Senator  Murray.  Thank  you.  I'll  yield  to  counsel. 

Mr.  Ben-Veniste.  Thank  you.  Senator  Murray. 

Ms.  Thomases.  Thank  you.  Senator. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  would  like  to  take  a  brief  op- 
portunity at  this  time  because  I've  been  sitting  here  and  listening 
carefully  to  the  testimony  over  these  4  weeks  that  we've  had  these 
hearings.  The  suggestion  is  made  today  that  Ms.  Williams  had 
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three  conversations  with  the  First  Lady  on  the  night  of  the  20th 
and  couldn't  remember  an3rthing  about  them. 

I  sat  through  testimony  where  Ms.  WiUiams  described  those  con- 
versations in  detail,  as  she  did  in  her  deposition  at  pages  24  and 
25,  Mr.  Chairman.  She  said  those  conversations  were,  first,  a  call 
from  an  airplane  where  the  First  Lady  advised  her  that  she  was 
going  to  land  soon  and  wanted  her  to  be  available.  She  then  called 
back  from  Little  Rock. 

According  to  Ms.  Williams'  testimony  at  page  24  of  her  deposi- 
tion, she  said,  "The  first  call  was  on  the  plane.  It  must  have  come 
through  Signal  because  I  thought  she  said  you're  at  home,  and  she 
said  are  you  going  to  be  there,"  and  so  forth.  Then,  in  the  conversa- 
tion after  she  landed,  she  said,  "I  want  you  to  sit  down,"  and  Ms. 
Williams  testifies,  "I  thought  that  was  bizarre.  And  then  she  told 
me  that  Vince  was  dead.  And  I  don't  know  if  she  told  me  if  he 
killed  himself  or  he  was  dead.  I  don't  know  what  she  told  me  past 
that." 

So  this  was  the  subject  of  not  only  deposition  testimony  but  testi- 
mony here  before  us.  I  would  also  like  to  talk  about  the  fact  that 
we  had  an  agreement  that  witnesses  would  not  be  recalled  and 
that,  in  connection  with  scheduling  Ms.  Williams'  testimony  here 
before  us,  in  all  fairness  to  Ms.  Williams,  she  had  a  long-standing 
trip  planned  to  go  to  China.  I  recall  distinctly  that  we  tried  our 
best  to  accommodate  her.  We  couldn't  exactly,  but  that  was  well 
known,  and  the  suggestion  that  now  we  should  call  her  back  as 
though  she's  around  the  corner  strikes  me  as  not  exactly  fair. 

With  respect  to  Ms.  Thomasson,  I  sat  here  and  listened  to  the 
testimony,  Mr.  Chairman,  that  the  delay  in  her  White  House  pass 
was  due  to  the  fact  that  the  paperwork  was  delayed,  that  there  was 
no  substantive  concern  with  respect  to  her  employment  or  any 
other  factor  that  held  up  her  clearance.  I  would  like  to  comment 
because  it  was  an  important  factor  in  my  growing  up — although  I 
was  only  a  child  at  the  time  that  the  hearings  that  Senator  Kerry 
alluded  to  took  place — ^but  they  made  a  strong  impression  on  me, 
as  I'm  sure  they  did  on  most  people. 

The  Chairman.  Counselor,  I  really  believe  now  that  you're  ap- 
proaching the  bounds  that  take  us — I  have  attempted  and  do  at- 
tempt to  give  everybody  an  opportunity  to  set  forth  their  position, 
their  right  to  raise  objections,  their  right  to  make  their  observa- 
tions. I  think  I've  attempted,  and  even  Senator  Kerry  has  indi- 
cated, to  the  best  of  my  ability  to  protect  witnesses  and  in  some 
cases  even  to  explain  background  because  it  may  be  that  the/re 
unaware  of  the  testimony  of  others.  I've  done  that  without  regard 
to  who  they  are  or  what  their  testimony  may  be.  I  don't  believe 
that  it  is  fair  to  this  Committee  in  its  efforts  to  attempt  to  bring 
up  those  kinds  of  images.  That's  wrong.  So  I  just  make  that  obser- 
vation, 

Mr.  Ben-Veniste.  Mr.  Chairman,  perhaps  this  is  my  time,  if  you 
will  permit  me  to  do  so,  to  make  this  observation  with  respect  to 
Ms.  Thomasson,  who  has  been,  I  think,  unfairly  branded  with  some 
tj^e  of  guilt  by  association  because  her  employer  was  convicted  of 
a  crime  that  no  one  suggests  she  had  any  involvement  in.  Perhaps 
we  ought  to  just  sit  back  and  remind  ourselves  once  again  of  Vin- 
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cent  Foster's  last  line,  that  ruining  people  is  considered  sport  in 
Washington.  We  ought  to  take  a  deep  breath  and  try  to  keep  that 
in  mind. 

The  Chairman.  I  think  that's  an  important  observation,  and  I 
think  we  should  all  understand  that  and  attempt  to  apply  that. 
We're  going  to  take  a  break  until  2:15.  Having  said  that,  I'm  going 
to  put  two  brief  questions  to  the  witness. 

Ms.  Thomases,  I  don't  know  if  you  have  a  copy  in  front  of  you, 
but  I'm  looking  at  the  timesheet  that  you  have  previously  seen 
which  is  a  summary  of  some  of  the  calls  that  were  made.  Did  there 
come  a  time  on  the  22nd  that  you  spoke  to  Maggie  Williams,  that 
you  recall?  I  see  it's  5:13  to  5:22  p.m.  I  think  you  have  a  recollec- 
tion of  having  talked  to  her  at  that  point  in  time? 

Ms.  Thomases.  This  document  refreshes  my  recollection. 

The  Chairman.  So  that  was  a  completed  call;  you  did  have  a  con- 
versation of  some  sort  with  her? 

Ms.  Thomases.  Yes,  I  did. 

The  Chairman.  OK.  Now,  what  was  the  nature  of  that  conversa- 
tion, if  you  can  recall? 

Ms.  Thomases.  I  don't  remember  everything  in  that  conversa- 
tion, but  I  believe  that  one  of  the  things  I  told  her  at  that  time  was 
that  I  had  concluded  that  it  would  not  be  wise  for  me,  for  physical 
reasons,  to  come  back  to  Washington  to  go  to  Little  Rock  with  the 
President  and  the  people  from  the  White  House  the  next  day  for 
Vince  Foster's  funeral. 

The  Chairman.  OK.  Do  you  know  Ms.  Huber? 

Ms.  Thomases.  I  know  who  she  is,  yes. 

The  Chairman.  Did  Maggie  Williams  tell  you  at  that  time  that 
she  and  Ms.  Huber  had  locked  away  documents  in  the  closet  of  the 
White  House  residence  that  had  been  taken  from  Mr.  Foster's  of- 
fice? 

Ms.  Thomases.  No,  she  did  not  mention  that  to  me  at  that  time. 

The  Chairman.  She  made  no  reference  about  that? 

Ms.  Thomases.  She  made  no  reference  to  that. 

The  Chairman.  OK.  There  is  another  call  that  I'm  going  to  bring 
up  later,  but  I  want  to  thank  both  the  witnesses,  and  we'll  come 
back  at  2:15. 

Senator  Sarbanes.  Ms.  Thomases,  could  I  just  be  clear  on  one 
point?  You  say  that  conversation  was,  as  you  recall,  your  telling 
Maggie  you  would  not  be  able  to  go  to  Little  Rock  because  you  eval- 
uated that  your  physical  condition  would  preclude  doing  that;  is 
that  correct? 

Ms.  Thomases.  Yes.  If  you  want  to  know  the  details,  I  will  share 
them  with  you.  I  had  walked  from  my  office  to  a  meeting  that  I 
had  that  afternoon  that  was  three  blocks  from  my  office.  It  had 
been  exceedingly  hot  and  I  had  not  felt  great  when  I  got  there.  So 
when  I  got  out  of  that  meeting  I  wanted  to  make  sure  that  I  had 
an  air  conditioned  cab.  On  my  way  home  I  thought  about  this  and, 
as  much  as  I  wanted  to  be  at  Vince's  funeral  because  I  believe  in 
going  to  funerals,  I  just  felt  that  it  would  be  just  signing  up  for 
sickness  and  that  it  would  be  just  not  a  sensible,  prudent  thing  for 
me  to  do. 
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Senator  Sarbanes.  Thank  you  very  much. 
The  Chairman.  Thank  you.  We  stand  in  recess  until  2:15. 
[Whereupon,  at  1:20  p.m.,  the  hearing  was  recessed,  to  be  recon- 
vened at  2:15  p.m.  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  I  want  to  apologize  to  the  witnesses.  We're  going 
to  start  in  several  minutes.  Senator  Bennett  is  just  finishing  up 
something,  but  he  will  be  here  with  us.  He's  actually  in  the  back 
and  will  be  with  us  momentarily,  and  then  we'll  start. 

I  will  indicate  that  Ms.  Sherburne,  the  witness'  Special  Counsel, 
has  advised  the  Committee  that  Maggie  Williams  arrived  back  in 
the  United  States  this  morning  and  that  the  White  House — there 
was  a  question  as  it  relates  to  any  taping  or  any  recordings — that 
the  White  House  does  not  have  any  records  of  telephone  calls  from 
the  First  Lady's  plane  on  July  20,  1993,  including  tape  recordings 
of  calls.  So  they  do  not  have  any  record,  and  they  don't  have  any 
tapes.  That  was  the  question  that  was  raised.  Again,  as  I  indicated, 
counsel  will  be  discussing  the  question  of  reviewing  some  of  the 
testimony  that  has  been  given  that  might  give  different  accounts 
as  it  relates  to  Maggie  Williams. 

[Pause.] 

The  Committee  will  come  to  order.  We  thank  the  witnesses. 

Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
indulgence.  I  had  to  take  care  of  another  assignment. 

Ms.  Thomases,  I  can't  begin  to  approach  the  Senator  from  North 
Carolina  in  drama,  but  I  do  want  to  start  out  with  a  recognition 
of  the  fact  that  you  are,  indeed,  a  very  powerful  person  regardless 
of  what  title  you  may  have.  I  don't  know  whether  you  describe  it 
as  "juice,"  as  he  did,  but  I  don't  know  very  many  people  in  this  Ad- 
ministration— or  any  Administration  of  my  memory — who  have  the 
ability  to  drop  in  the  White  House  pretty  much  at  their  conven- 
ience, spend  a  couple  of  hours  going  through  the  halls  and  offices 
and  have  a  conversation  with  the  President  of  the  United  States 
that  is  unscheduled  in  advance.  It  takes  someone  of  tremendous 
stature  to  be  able  to  do  that,  and  you've  testified  here  that  you  did 
that,  and  I  congratulate  you  on  your  amassing  that  much  influence. 

It  does,  however,  raise  the  question  that  I  think  the  Senator  from 
Massachusetts  was  pursuing,  about  what  it  is  you  may  have  said 
in  these  various  phone  calls  and  these  conversations.  I've  taken 
notes.  You've  said  I  had  no  concern;  I  had  not  heard  of  any  issue 
in  the  White  House.  You've  said  over  and  over  again  your  main 
message  in  all  of  these  conversations  was  how  are  you  doing. 

Given  the  nature  of  the  power  that  you  have,  the  question  inevi- 
tably comes  up,  shouldn't  that  question  really  have  been  what  are 
you  doing  rather  than  how  are  you  doing. 

Now,  let  me  take  you  through  some  statements  that  have  been 
made  about  you  in  depositions  of  other  witnesses  here  to  come  back 
to  that  point. 

First,  Bernie  Nussbaum.  This  is  on  page  141  of  his  deposition. 
It's  just  a  few  sentences.  Speaking  of  you,  he  says,  and  I  quote: 

Yes,  she's  a  friend.  She's  a  friend  of  mine.  She's  a  friend  of  a  lot  of  people  in  the 
White  House,  including  the  President  and  the  First  Lady.  She's  an  adviser.  This 
was  a  decision  that  had  to  be  made  as  to  how  the  search  was  going  to  be  conducted, 
and  I  felt  comfortable  discussing  it  with  her. 

Now,  he  later  says  on  page  142  of  his  deposition: 
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She  said  people  are  concerned  about  whether  I  was  using  the  correct  procedure 
or  whether  the  procedure  was — people  were  concerned  or  disagreeing,  something 
like  that,  whether  correct  procedure  was  being  followed,  whether  I  was  using  the 
correct  procedure,  whether  it  was  proper  to  give  people  access  to  the  office  at  all, 
something  Uke  that. 

So  he  does  not  remember  this  as  a  how-are-you-doing  kind  of 
conversation.  He  remembers  that  you  told  him  that  some  people 
were  concerned  about  his  procedure. 

Then,  Mr.  Neuwirth,  on  page  112  of  his  deposition,  said,  refer- 
ring to  a  conversation  with  Mr.  Nussbaum: 

Again,  while  I  don't  remember  his  exact  words,  in  a  brief  discussion  my  under- 
standing was  that  Mr.  Nussbaum  felt  that  Ms.  Thomases  and  the  First  Lady  may 
have  been  concerned  about  anyone  having  unfettered  access  to  Mr.  Foster's  office. 

Then,  the  final  one — and  we  can  discuss  it — back  to  Mr.  Nuss- 
baum again,  commenting  on  Mr.  Neuwirth's  testimony  that  I've 
just  read  where  Mr.  Neuwirth  quotes  Mr.  Nussbaum  as  quoting 
you  as  saying  that  you  and  the  First  Lady  had  concern  about  unfet- 
tered access.  Mr.  Nussbaum  says: 

I  don't  have  any  memory  of  Susan  Thomases  mentioning  the  First  Lady  to  me 
in  this  conversation.  I  do  remember  her  saying  what  I  said,  that  people  were  con- 
cerned. Now,  is  it  possible  that  I  extrapolated  after  that  conversation  and  said  some- 
thing to  Neuwirth  along  those  Unes?  I  guess  it's  possible  that  I  did  that. 

So  Mr.  Nussbaum  is  holding  out  the  possibility  that  he  did,  in 
fact,  mention  the  First  Lady  in  his  conversation  with  you  to  Mr. 
Neuwirth,  but  that,  as  he  thinks  it  through  in  his  mind,  you  just 
said  people  were  concerned. 

Now,  Ms.  Thomases,  can  you  help  us  out  on  all  of  this?  Who  are 
the  people  that  were  concerned  that  caused  you  to  make  these  com- 
ments to  Mr.  Nussbaum? 

Ms.  Thomases.  I  don't  remember  making  that  comment  to  Mr. 
Nussbaum.  I  truly  do  not  remember. 

Senator  Bennett.  You  agree  that 

Ms.  Thomases.  And  I  have  no  idea  which  people  might  have 
been  concerned  based  on  who  I  spoke  to  those  days. 

Senator  Bennett.  Did  you  have  any  concern  about  unfettered  ac- 
cess? 

Ms.  Thomases.  I  had  no  concern  about  unfettered  access. 

Senator  Bennett.  Did  you  ever  use  that  phrase  to  Mr.  Nuss- 
baum? 

Ms.  Thomases.  No.  I  never  heard  that  phrase  until  this  hearing 
started. 

Senator  Bennett.  Did 

Ms.  Thomases.  And  Mr.  Nussbaum's  testimony  was  read  to  me 
during  my  deposition. 

Senator  Bennett.  Do  you  have  any  idea  where  the  notion  of  con- 
cern about  unfettered  access  would  have  come  from  in  the  minds 
of  either  Mr.  Nussbaum  or  Mr.  Neuwirth  if  it  didn't  come  from 
you? 

Ms.  Thomases.  I  have  no  idea.  I'm  sorry.  Senator,  I  just  have  no 
idea. 

Senator  Bennett.  Is  there  anyone  else  who  could  have  commu- 
nicated that  concern  on  behalf  of  the  First  Lady  other  than  you? 

Ms.  Thomases.  I  have  no  idea.  I  don't  know  who  else  they  were 
talking  to. 
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Senator  Bennett.  Going  back  to  my  opening  comment,  search 
your  memory  and  see  if  you  can  find  in  all  of  these  how-are-you- 
doing  kinds  of  conversations  any  step  over — I  won't  say  "cross  the 
line"  because  that  implies  there  is  something  wrong  here,  and  I 
don't  think  there  would  have  been  anything  wrong  with  it — ^but  any 
movement  into  the  persona  that  you're  so  famous  for,  that  has 
earned  you  the  right  to  do  what  I've  described,  go  into  the  White 
House  and  have  those  kinds  of  conversations. 

I  don't  think  you  have  that  kind  of  access  to  the  White  House 
because  they  want  you  to  be  their  therapist  and  ask  them  how 
they're  doing  from  time  to  time.  I  think  you  have  that  access  be- 
cause you  do  ask  pointed  questions. 

In  any  of  these  conversations  did  you  get  into  that  area  and  ex- 
press your  views  on  any  of  these  matters? 

Ms.  Thomases.  Senator,  I  don't  believe  I  did  so,  and  it  is  very 
unlikely  that  I  would  have  challenged  Bemie  Nussbaum  on  an 
issue  of  how  to  conduct  an  investigation.  Bemie  Nussbaum  was  a 
very  respected  lawyer  in  New  York  who  was  quite  well  known  for 
his  investigative  skills.  He  was  a  lawyer  and  a  star  in  the  practice 
of  law  in  New  York  long  before  I  ever  went  to  law  school.  I  went 
to  law  school  in  my  30's,  and  Bernie  was  a  well  established,  quite 
famous  lawyer  by  the  time  I  got  out  of  law  school.  It  simply  would 
not  have  occurred  to  me  to  challenge  Bernie  Nussbaum  on  what  he 
thought  was  an  appropriate  way  to  conduct  an  investigation. 

Senator  Bennett.  You're  very  convincing.  Your  history  shows 
that  you  are  not  afraid  to  challenge 

Ms.  Thomases.  That's  absolutely  true- 


Senator  Bennett.  Did  you  challenge  anybody  else,  if  not  Mr. 
Nussbaum?  The  list  of  conversations  that  Senator  Bond  and  others 
have  gone  through  is  quite  extensive.  Can  you  think  of  any  con- 
versations you  had  with  somebody  other  than  Mr.  Nussbaum 
where  you  expressed  an  opinion  about  how  things  were  being  done? 

Ms.  Thomases.  As  I  said  earlier  to  the  other  Senators,  I  don't  be- 
lieve I  discussed  documents  with  anybody  other  than  Mr.  Nuss- 
baum. 

Senator  Bennett.  Not  necessarily  documents,  but  how  things 
were  being  done;  how  the  procedure  was  going.  In  your  conversa- 
tions with  Maggie  Williams,  did  you  express  an  opinion? 

Ms.  Thomases.  I  don't  think  that  it  would  be  the  type  of  thing 
that  I  would  discuss  with  Maggie  Williams,  partly  because  Maggie 
Williams  was  not  a  lawyer  and  was  not  into  documents  and  proce- 
dures. 

Senator  Bennett.  There  were  a  lot  of  folks  who  weren't  lawyers 
who  ultimately  ended  up  involved  in  this,  as  we've  discovered. 

In  your  conversations  with  the  First  Lady,  did  you  ever  discuss 
any  of  the  procedures  or  any  of  the  sense  of  how  it  was  going  dur- 
ing this  period? 

Ms.  Thomases.  As  I  said  in  my  opening  statement,  the  First 
Lady  and  I  never  discussed  documents  or  the  search  of  Vince  Fos- 
ter's office. 

Senator  Bennett.  All  right.  Did  you  discuss  the  general  tenor  of 
the  way  the  whole  thing  was  moving  forward? 

Ms.  Thomases.  With  the  First  Lady? 

Senator  Bennett.  Yes. 
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Ms.  Thomases.  No. 

Senator  Bennett.  I  see.  Thank  you  very  much,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Simons,  did  you  finish  your  round 
before 

Senator  Simon.  No,  I  did  not.  I  just  took  a  minute  to  discuss 
bringing  back  other  witnesses. 

Senator  Sarbanes.  That's  what  I  thought.  Mr.  Chairman,  I  yield 
to  Senator  Simon. 

Senator  SiMON.  Thank  you,  Senator  Sarbanes. 

Ms.  Thomases,  Jim  Carville  was  quoted  earUer  as  sa3dng  you  are 
a  'Talunt  instrument  of  enforcement."  Was  he  talking  about  the  Ad- 
ministration or  was  he  talking  about  when  you  were  on  the  staff 
of  the  campaign? 

Ms.  Thomases.  I  think  he  was  talking  about  when  I  ran  the 
schedule.  I  was  a  very  tough  taskmaster. 

Senator  SiMON.  Scheduling  is  a  tough  job. 

Since  the  Administration  has  been  in  power,  have  you  been  in 
touch  with  the  President  and  the  First  Lady  as  a  legal  adviser  or 
as  a  friend? 

Ms.  Thomases.  As  a  friend  and  occasionally  as  a  political  ad- 
viser. 

Senator  SiMON.  By  way  of  background,  it  strikes  me  if  Hillary 
Clinton  wanted  to  communicate  something  to  Bernie  Nussbaum,  it 
was  a  very  strange  way  of  doing  it  to  talk  to  you  and  ask  you  to 
communicate  it  to  Bernie  Nussbaum.  Hillary  Clinton  does  not 
strike  me  as  a  person  who  would  be  reluctant  to  get  on  the  phone 
herself  and  call  the  Legal  Counsel  or  anyone  else.  Can  you  think 
of  any  other  case,  health  care,  any  issue  where  Hillary  Clinton  said 
to  you  can  you  call  Bernie  Nussbaum  and  communicate  this? 

Ms.  Thomases.  I  don't  know  that  she  has  never  asked  me  to 
communicate  anything  to  Bernie  Nussbaum,  but  I  do  know  that 
she  did  not  ask  me  to  communicate  anything  about  Vince's  office 
or  Vince's  files  to  Bernie  Nussbaum.  You  are  quite  right.  Senator, 
that  Hillary  Clinton  certainly  knows  how  to  express  her  own  views 
directly  to  Bernie  Nussbaum  or  almost  anybody  else  she  wants  to 
convey  her  views  to. 

Senator  SiMON.  Is  it  safe  to  say  it  would  be  out  of  character  for 
her  to  communicate  to  you  by  phone,  asking  you  to  communicate 
to  the  White  House  Counsel? 

Ms.  Thomases.  I  would  say  except  when  she  would  be  very 
rushed  and  she  was  in  a  hurry  or  she  was  rushing  someplace. 
Sometimes  she  used  to,  in  the  course  of  the  campaign,  ask  me  to 
deliver  a  message,  but  they  usually  were  not  substantial  messages. 
They  were  just  messages. 

Senator  SiMON.  This  was  not  an  occasion  that  you  recall  where 
she  was  rushed  in  that  way? 

Ms.  Thomases.  On  the  contrary,  she  was  at  her  mother's  home 
in  Little  Rock  thinking  about  the  loss  of  her  friend  and  essentially 
waiting  for  her  husband  and  her  other  friends  to  arrive  to  attend 
Vince's  funeral. 

Senator  SiMON.  Mr.  Lindsey,  the  one  brush  you  have  with  this 
whole  question  of  documents  is  the  meeting  on  the  22nd? 

Mr.  Lindsey.  That  is  correct. 
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Senator  SiMON.  Do  you  remember  Bernie  Nussbaum  at  any  point 
in  that  meeting  saying  the  President  or  Hillary  Clinton  or  anyone 
else  thinks  we  ought  to  conceal  something?  Obviously,  there  are  le- 
gitimate concerns  about  executive  privilege  and  personal  papers  of 
Vince  Foster  as  well  as  personal  income  tax  records  of  the  Presi- 
dent and  so  forth,  but  was  there  any  suggestion  that  anything  un- 
toward should  take  place? 

Mr.  LiNDSEY.  No,  sir,  not  at  all.  It  was  simply  an  attempt  to  try 
to  balance  the  competing  interests  between  the  Park  Police,  who 
had  a  legitimate  interest  in  knowing  whether  there  were  any  docu- 
ments in  there  that  reflected  on  Vince's  state  of  mind,  and  the  Of- 
fice of  the  Presidency,  who  had  legitimate  interests  in  documents 
that  are  either  covered  by  executive  privilege,  attorney-client  privi- 
lege or  perhaps  work  product  privilege.  It  was  a  theoretical  discus- 
sion as  much  as  anything  about  how  do  we  accommodate  these 
competing  interests. 

Senator  SiMON.  Do  you  remember  the  question  of  Whitewater 
coming  up  at  all? 

Mr.  LiNDSEY.  No,  sir,  not  at  all. 

Senator  SiMON.  Is  it  safe  to  say  that  here  you  have  some  compet- 
ing interests.  Federal  agencies,  conscientious  people  in  the  Depart- 
ment of  Justice,  Park  Police,  White  House  Counsel,  others,  who  be- 
lieve they  have  a  responsibility,  and  what  you  have  to  do  is  to  draw 
that  line,  and  that's  what  that  meeting  was  all  about? 

Mr.  LiNDSEY.  Yes,  sir.  I  didn't  hear  all  of  Jack  Quinn's  testimony, 
but  I  believe  he  testified  there  were  people  who  believed  that  there 
should  be  less  access  than  what  Bernie's  position  or  my  position 
was.  So  Bernie  did  not  have  the  extreme  view,  if  you  will,  in  that 
meeting.  His  was  one  that  we  need  to  accommodate  these  compet- 
ing interests  in  a  way  that  protects  the  privilege  but  allows  the 
Park  Police  and  the  others  to  have  access  to  what  they  need  for  the 
purposes  they  need  it. 

Senator  SiMON.  In  this  whole  process,  did  you  see  an)^hing  that 
Bernie  Nussbaum  did  that  was  either  unethical  or  illegal? 

Mr.  LiNDSEY.  No,  sir. 

Senator  SiMON.  I  have  no  further  questions.  I  yield  the  balance 
of  my  time  to  Mr.  Ben-Veniste. 

Senator  Sarbanes.  Why  don't  we  go  back  to  your  side. 

The  Chairman.  OK.  Mr.  Chertofif. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Thomases,  when  did  you  first  learn  and  how  did  you  first 
learn  that  a  writing  had  been  discovered  in  Mr.  Foster's  hand- 
writing? 

Ms.  Thomases.  I  can't  recollect  exactly  which  day.  It  was  some- 
time after  the  funeral,  and  I  first  learned  it  from  Bernie  Nuss- 
baum. 

Mr.  Chertoff.  Now,  the  funeral  occurred  on  Friday  the  23rd? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  So  it  was  sometime  after  Friday  the  23rd? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Was  it  on  Saturday  the  24th? 

Ms.  Thomases.  I  doubt  it. 

Mr.  Chertoff.  You  have  a  recollection? 
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Ms.  Thomases.  I  have  no  specific  recollection,  but  I  go  away  on 
the  weekends,  and  it  would  be  a  hard  job  for  anyone  to  find  me  at 
that  time.  I  didn't  use  to  give  out  my  weekend  number. 

Mr.  Chertoff.  Were  you  there  Saturday  and  Sunday? 

Ms.  Thomases.  Yes,  I  was. 

Mr.  Chertoff.  You  got  back  Sunday  night? 

Ms.  Thomases.  Probably  on  Monday  morning. 

Mr.  Chertoff.  Did  you  hear  on  Monday  morning? 

Ms.  Thomases.  I  don't  remember  whether  I  heard  Monday  morn- 
ing. 

Mr.  Chertoff.  Did  you  hear  before  you  read  about  it  in  the 
newspaper? 

Ms.  Thomases.  Yes,  I  heard  before  I  read  about  it  in  the  news- 
paper. 

Mr.  Chertoff.  How  did  Mr.  Nussbaum  communicate  this  to  you? 

Ms.  Thomases.  He  told  me  they  had  found  a  torn-up  writing  by 
Vince  Foster,  and  that  the  President  hadn't  seen  it  yet. 

Mr.  Chertoff.  So  he  told  you  before  he  notified  the  President  of 
the  United  States? 

Ms.  Thomases.  I  guess  so. 

Mr.  Chertoff.  You  just  testified  that  he  told  you  they  had  found 
a  writing  and  that  they  hadn't  yet  shown  the  President;  right? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Did  he  tell  you  whether  they  had  shown  Mrs. 
Foster  yet? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did 

Ms.  Thomases.  He  made  no  mention  of  Mrs.  Foster. 

Mr.  Chertoff.  One  way  or  the  other? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Do  you  remember  the  time  of  day  it  was? 

Ms.  Thomases.  I  have  no  recollection  of  what  time  of  day  it  was. 

Mr.  Chertoff.  Were  you  in  your  office  or  at  home? 

Ms.  Thomases.  I  have  no  recollection  as  to  exactly  where  I  was. 

Mr.  Chertoff.  I  assume  it  was  a  telephone  call? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Why  did  he  call  you  up  and  tell  you  this? 

Ms.  Thomases.  I  may  have  been  calling  him  in  order  to  find  out 
how  the  funeral  went  and,  again,  how  things  were  going. 

Mr.  Chertoff.  Let's  look  at  this  for  a  moment.  The  funeral  oc- 
curred on  Friday  the  23rd;  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You're  away  on  Saturday  and  Sunday? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now,  Monday  you're  back  at  work? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Does  it  seem  to  you  that  if  you  were  going  to  call 
to  find  out  how  the  funeral  went  you  would  have  called  on  Mon- 
day? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  So  does  that  help  you  fix  that  it  was  on  Monday 
that  Mr.  Nussbaum  told  you  about  the  writing  being  discovered? 

Ms.  Thomases.  I  don't  know  with  certainty  that  he  told  me  on 
Monday. 
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Mr.  Chertoff.  Did  he  tell  you  that  he  had  already  notified  the 
First  Lady  about  the  note  being  discovered? 

Ms.  Thomases.  He  didn't  mention  anything  to  me  about  the  First 
Lady  when  he  first  told  me. 

Mr.  Chertoff.  So  you  don't  know  whether  that's  before  or  after 
the  First  Lady  learned  about  it? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Your  recollection,  you  think,  is  that  you  made  the 
call  and  he  mentioned  it  to  you? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Tell  us,  was  he  reporting  this  to  you  in  some 
way? 

Ms.  Thomases.  No,  I  think  he  was  just  mentioning  it  to  me. 

Mr.  Chertoff.  Did  he  just  say  by  the  way,  we  found  a  writing, 
or  was  there  something  more? 

Ms.  Thomases.  I  can't  remember  his  exact  words. 

Mr.  Chertoff.  Give  us  the  substance. 

Ms.  Thomases.  The  substance  is  that  a  writing  had  been  found 
and  that  he  was  going  to  wait  until  the  President  got  back  to  show 
it  to  the  President. 

Mr.  Chertoff.  That  helps  us  place  the  time  a  little  bit  more,  be- 
cause the  President  actually  was  traveling  on  Monday  but  returned 
on  Monday  night.  Does  that  help  us  confirm  further  that  this  con- 
versation occurred  on  Monday? 

Ms.  Thomases.  Arguably,  yes. 

Mr.  Chertoff.  Now,  in  this  conversation  on  Monday  when  he 
said  he  found  the  note  and  he  was  waiting  for  the  President  to  get 
back,  what  did  you  say  to  him? 

Ms.  Thomases.  I  have  to  tell  you  I  didn't  want  to  know  very 
much  about  any  note  from  Vince  Foster  because  it  did  very  little 
to  help  us  understand  what 

The  Chairman.  Could  you  repeat  that  again? 

Ms.  Thomases.  I  said  I  initially  had  very  little  interest  in  what 
Vince  Foster  had  written  because  hearing  what  he  wrote  wouldn't 
do  anything  to  bring  him  back. 

Mr.  Chertoff.  Is  that  what  you  said  to  Mr.  Nussbaum? 

Ms.  Thomases.  I  don't  know  what  I  said  to  Mr.  Nussbaum. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  tell  you  anything  more  about 
it? 

Ms.  Thomases.  Nothing  that  I  can  remember. 

Mr.  Chertoff.  Did  he  tell  you  that  there  were  no  factual  sur- 
prises in  the  note? 

Ms.  Thomases.  Something  like  that. 

Mr.  Chertoff.  Did  he  tell  you  that  there's  no  information  that 
gave  any  special  clue  to  Vince  Foster's  emotional  state? 

Ms.  Thomases.  I  don't  remember  those  precise  words,  but  he 
may  have  said  something  like  that. 

Mr.  Chertoff.  Let's  go  to  page  120  of  your  deposition,  line  7: 

Question: 

The  Chairman.  Wait. 

Mr.  Chertoff.  Do  you  have  your  deposition?  OK.  We'll  go  to 
page  120,  Une  7: 
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Question:  What  do  you  recollect  about  your  conversation  with  Mr.  Nussbaum  con- 
cerning the  note? 

Answer:  He  told  me  that  the  note  had  been  found.  He  told  me  that  there  was  no 
factual  surprises  in  the  note,  there  was  no  information  that  gave  any  special  clue 
to  Vince  Foster's  emotional  state,  and  he  said  that  he  wanted  to  show  it  to  the 
President.  I  thought  it  was  before  turning  it  over  to  the  press,  to  teU  you  the  truth, 
not  law  enforcement  people. 

Does  that  refresh  your  memory  of  your  deposition  of  July  17  of 
this  year  as  to  what  your  conversation  was? 

Ms.  Thomases.  Yes,  it  does. 

Mr.  Chertoff.  So  is  it  fair  to  say  now  that  you  actually  did  get 
into  some  discussion  of  the  content  of  the  note?  Is  that  right? 

Ms.  Thomases.  I  obviously  remembered  it  at  that  time. 

Mr.  Chertoff.  Could  you  pull  the  mike  a  bit  closer? 

Ms.  Thomases.  Sorry.  Obviously,  I  remembered  it  at  that  time. 

Mr.  Chertoff.  On  July  17? 

Ms.  Thomases.  On  July  17. 

Mr.  Chertoff.  About  2  weeks  ago? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Was  he  conveying  this  information  to  you  because 
he  wanted  to  run  it  by  you  in  much  the  same  way  that  you  indi- 
cated to  Senator  Bennett  that  he  was  running  his  procedure  for 
doing  the  office  search  on  the  22nd  by  you? 

Ms.  Thomases.  I  don't  know  if  that's  why  he  was  doing  it.  It  may 
be  because  he  knew  I  cared  a  lot  about  Vince. 

Mr.  Chertoff.  So  is  your  recollection  now  that  in  the  conversa- 
tion about  the  note  you  did  not  indicate  that  you  didn't  want  to 
hear  about  it? 

Ms.  Thomases.  I  probably  indicated  hesitance  that  was  not  re- 
flected in  the  answer  that  I  gave  on  the  17th. 

Mr.  Chertoff.  I'm  sorry.  I  didn't  understand  your  last  answer. 

Ms.  Thomases.  I  said  I  don't  think  that  this  answer  reflects  the 
hesitance  that  I  felt  at  the  time. 

Mr.  Chertoff.  Does  your  answer  on  July  17  express  what  the 
conversation  was? 

Ms.  Thomases.  Yes,  it  does. 

Mr.  Chertoff.  Did  you  indicate  on  this  occasion,  on  this  occasion 
you  were  talking  to  Mr.  Nussbaum,  that  you  thought  the  way  he 
was  going  to  handle  it  sounded  OK  to  you? 

Ms.  Thomases.  Since  that  was  my  usual  way  of  talking  to  Ber- 
nie,  I  could  have  said  that  to  him. 

Mr.  Chertoff.  That's  the  same  essential  turn  of  phrase  you  used 
on  the  22nd  when  you  talked  to  Bernie  about  the  way  he  was  going 
to  handle  the  office;  right? 

Ms.  Thomases.  That  was  certainly  the  way  I  thought  he  was 
going  to  handle  the  office. 

Mr.  Chertoff.  So  your  recollection  is  that  with  respect  to  both 
his  telling  you  about  the  discovery  of  the  note  on  Monday  the  26th 
and  with  respect  to  his  telling  you  what  he  was  going  to  do  to  the 
office  on  the  22nd,  essentially  both  conversations  involved  him  giv- 
ing you  his  view,  and  you  said  that  sounds  OK  to  me.  Is  that  basi- 
cally right? 

Ms.  Thomases.  Basically. 
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Mr.  Chertoff.  Mr.  Lindsey,  in  late  1993  and  early  1994,  was 
there  a  group  of  individuals  at  the  White  House  wha  had  the  as- 
signment of  dealing  with  Whitewater-type  issues? 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  You  have  to  pull  the  mike 

Mr.  Lindsey.  Yes. 

Mr.  Chertoff.  Was  Mr.  Podesta  part  of  that? 

Mr.  Lindsey.  Yes,  he  was. 

Mr.  Chertoff.  Was  Mr.  Eggleston  part  of  that? 

Mr.  Lindsey.  Yes,  he  was. 

Mr.  Chertoff.  Did  you  know  Mr.  Podesta  and  Mr.  Eggleston 
had  a  conversation  with  Mr.  Tom  Castleton  about  his  moving  a  box 
of  documents  up  to  the  residence  and  that  this  conversation  took 
place  sometime  in  the  spring  of  1994? 

Mr.  Lindsey.  No,  I  did  not. 

Mr.  Chertoff.  Were  you  aware  of  the  fact  that  in  the  spring  of 
1994  Mr.  Castleton  had  been  called  by  the  press  concerning  his 
movement  of  a  box  of  documents  from  Vincent  Foster's  office? 

Mr.  Lindsey.  No. 

Mr.  Chertoff.  I  also  want  to  move  back,  Ms.  Thomases,  to  you 
with  respect  to  the  issue  of  your  recollection  about  whether  you 
had  conversations  with  Mrs.  Clinton  about  concerns  over  handling 
the  documents  in  Mr.  Foster's  office  £ind  whether  you  related  those 
concerns  to  Mr.  Nussbaum. 

Now,  am  I  correct  that  here  now  in  this  room  you  are  absolutely 
telling  us  that  never  happened? 

Ms.  Thomases.  You  have  to  repeat  it  because  I  didn't  quite  fol- 
low what  you  were  saying. 

Mr.  Chertoff.  I'll  take  it  slowly.  Is  it  or  is  it  not  correct  that 
you  had  a  conversation  with  Mrs.  Clinton  during  the  period  of  July 
21  to  July  22  in  which  she  expressed  concerns  about  the  way  in 
which  the  documents  in  Mr.  Foster's  office  were  being  handled? 

Ms.  Thomases.  She  never  talked  about  documents  in  any  of  the 
conversations  with  her  that  I  had  during  that  period. 

Mr.  Chertoff.  Did  she  talk  about  the  offiice? 

Ms.  Thomases.  She  did  not  discuss  the  office. 

Mr.  Chertoff.  You  are  absolutely  firm  that  that  didn't  happen? 

Ms.  Thomases.  I'm  absolutely  firm  that  had  she  discussed  docu- 
ments with  me  at  this  time,  I  would  have  noticed  it.  It  would  have 
been  a  memorable  thing  for  her  to  have  mentioned  because  we 
were  talking  about  emotions,  children,  religion,  feelings,  friendship; 
and  had  she  brought  up  documents,  it  would  have  been  so  distinct 
I  believe  I  would  have  remembered  it. 

Mr.  Chertoff.  What  about  conveying  concerns  about  the  docu- 
ments or  the  office  to  Mr.  Nussbaum  on  the  22nd,  did  that  happen 
or  didn't  it  happen? 

Ms.  Thomases.  My  conveying  that  to  Bemie 

Mr.  Chertoff.  Yes? 

Ms.  Thomases.  No,  I  don't  believe  that  I  conveyed  that  to  Bemie 
Nussbaum. 

Mr.  Chertoff.  Again,  I  have  to  go  back  to  your  deposition.  I'm 
at  page  99.  It  seemed  to  me  you  were  a  little  less  definite  then.  I 
just  want  to  make  sure  you  are  definite  and  whether  this  has  got- 
ten firmer  or  not.  At  page  99,  line  20: 
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Question:  Is  it  possible,  Ms.  Thomases,  that  you  spoke  with  the  First  Lady  on  the 
evening  of  the  21st  and  conveyed  concerns  raised  by  the  First  Lady  in  your  con- 
versations with  Mr.  Nussbaum  on  the  22nd? 

Answer:  I  have  no  recollection  of  having  done  that  because  I  have  no  recollection 
of  a  conversation  that  I  had  with  her  on  the  21st,  just  my  intuition  that  I  would 
have  reached  out  to  her. 

Now,  in  that  answer  you  indicate  you  just  don't  recall  a  conversa- 
tion on  the  2 1st  or  you  don't  recall  the  substance  of  it.  Is  that  now 
changing  a  little  bit?  You  recall  the  conversation? 

Ms.  THOMASES.  No,  I  don't  think  that  I  had  a  conversation  with 
her  on  the  21st.  I  do  recollect  that  I  would  have,  when  I  got  back 
to  my  hotel,  maybe,  perhaps  reached  out  to  her,  but  I  still  don't  re- 
member having  reached  her,  and  I  don't  remember  having  had  a 
conversation  with  her  on  the  21st. 

Mr.  Chertoff.  Now,  going  down  to  line  11: 

Question:  Maybe  I  can  get  to  this  same  result  by  stating  the  same  question  nega- 
tively. Are  you  prepared  to  swear  today  that  that  didn't  happen? 

Answer:  I  couldn't  swear  because  I  don't  have  a  recollection  that — I  mean,  I  would 
not  be  willing  to  swear  for  absolute  for  the  reasons  I've  said  to  you.  And  there  is 
a  high  possibility  in  my  mind  that  I  reached  out  for  her  and  a  possibility  that,  in 
reaching  out  for  her,  I  reached  her. 

Then,  let's  go  down  to  page  101,  line  13: 

Question:  Can  you  be  certain,  under  oath  today,  that  you  did  not  discuss  with 
Mrs.  Clinton  on  the  21st  of  July  1993  concerns  that  you  or  she  may  have  had  relat- 
ing to  the  examination  of  Mr.  Foster's  office? 

Answer:  I  can't  swear  unequivocally  because  I  don't  have  memory  about  any, 
about  the  fact  that  I  did  have  a  conversation  or  what  the  conversation  was  about. 

Now,  I  just  want  to  make  sure  I  understand  what  the  position 
is  here.  Is  it  as  it  was  on  the  17th,  that  you  "can't  swear  unequivo- 
cally because  I  don't  have  a  memory  about"  a  conversation  or  that 
you  can  tell  us  now,  unequivocally,  that  you  did  not  have  a  con- 
versation with  Mrs.  Clinton  during  these  2  days  about  documents 
or  Mr.  Foster's  office? 

Ms.  Thomases.  It's  both.  I  do  not  remember  having  a  conversa- 
tion with  Mrs.  Clinton  on  the  21st.  I  still  have  this  sense  that  I 
would  have  reached  out  for  her,  but  I  have  no  memory  if  I  reached 
her;  I  have  no  memory  of  having  reached  her  or  having  had  that 
conversation.  As  I  just  said  earlier,  I  do  believe  that  my  conversa- 
tions with  her  during  these  days  were  about  loss  of  a  friend,  emo- 
tions, wonying  about  Maggie,  thinking  about  how  her  husband 
felt,  talking  about  what  was  going  to  happen  and  if  she  had 
brought  up  anything  to  do  with  searching  a  document  or  anj^hing 
lawyerly  about  documents  or  anything,  it  would  have  been  so  out 
of  the  mood  of  the  time  that  I  would  recollect  it,  but  I  can't 

Mr.  Chertoff.  Did  you  talk  to  Maggie  Williams  on  the  22nd? 

Ms.  Thomases.  Yes,  I  did  talk  to  Maggie  Williams  both  on  the — 
I  think  I  spoke  to  her  both  on  the  21st  and  the  22nd. 

Mr.  Chertoff.  I  want  to  focus  on  the  22nd  now.  Where  was  that 
conversation? 

Ms.  Thomases.  I  was  at  my  office. 

Mr.  Chertoff.  In  New  York? 

Ms.  Thomases.  No,  in  Washington. 

Mr.  Chertoff.  You  called  her  by  phone? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  About  when  during  the  day? 


1159 

Ms.  Thomases.  I  have  no  idea. 

Mr.  Chertoff.  It  was  certainly  in  the  morning  because  you  went 
back  to  New  York  in  the  afternoon? 

Ms.  Thomases.  And  I  had  a  meeting  that  was  to  have  started  at 
noon  that  day. 

Mr.  Chertoff.  Did  you  see  her  in  person  on  the  22nd? 

Ms.  Thomases.  I  know  she  recollects  seeing  me  in  person,  but  I 
don't  recollect  seeing  her  in  person. 

Mr.  Chertoff.  How  do  you  know  that? 

Ms.  Thomases.  How  do  I  know  that? 

Mr.  Chertoff.  Yes,  how  do  you  know  what  she  recollects? 

Ms.  Thomases.  I  was  told  that  her  testimony  suggested  that  she 
remembered  talking  to  me. 

Mr.  Chertoff.  I  see.  So  someone's  told  you  about  her  testimony? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  In  advance  of  your  coming  here? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  But  you  don't  remember  seeing  her  in  person? 

Ms.  Thomases.  I  don't  remember  seeing  her  in  person. 

Mr.  Chertoff.  Whether  you  saw  her  in  person  or  not,  what  was 
the  conversation  with  Maggie  Williams  about  on  the  22nd?  I  know 
you've  given  us  the  21st  already.  What  was  it  about  on  the  22nd? 

Ms.  Thomases.  I  talked  to  her  about  how  she  was  holding  up. 
I  talked  to  her  about  going  to  the  funeral.  I  talked  to  her  about 
how  I  was  holding  up.  I  talked  to  her  about  how  much  work  I  had 
and  how  pressured  I  was  feeling  at  the  time. 

Mr.  Chertoff.  Anything  else? 

Ms.  Thomases.  I  don't  remember  an3d:hing  else  more  specific 
than  that. 

Mr.  Chertoff.  Did  you  talk  to  her  about  insurance? 

Ms.  Thomases.  I  don't  specifically  remember  talking  to  her  about 
insurance,  but  it's  quite  possible  that  I  did. 

Mr.  Chertoff.  How  is  it  possible  that  you  talked  to  her  about 
insurance  in  the  middle  of  these  discussions  about  these  emotional 
things? 

Ms.  Thomases.  Because  the  last  time  someone  who  I  cared  a  lot 
about  took  his  own  life,  there  were  incredible  complications  about 
insurance. 

Mr.  Chertoff.  Did  you  talk  to  Ms.  Williams  about  this? 

Ms.  Thomases.  I  don't  remember  talking  to  her  about  it,  but 
given  the 

The  Chairman.  Let  me  just  help  you  here.  She  has  some  recollec- 
tion about  you  speaking  about  insurance — this  is  just  to  be  help- 
ful— and  about  a  person  who  you  are  aware  of  and  some  extraor- 
dinary circumstances.  I'm  going  to  ask  now  that  we — ^because  I 
know  Senator  Sarbanes'  light's  been  on  and  he's  been  quite  gener- 
ous in  allowing  us  to  pursue  this — we  turn  to  Senator  Sarbanes  be- 
fore we  continue  the  questioning  on  this  side. 

Senator  Sarbanes. 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman.  I'll 
yield  to  Senator  Dodd  in  a  moment  here,  but  I  just  want  to  ask, 
Ms.  Thomases,  you  came  down  from  New  York  to  Washington  on 
Wednesday  the  21st? 

Ms.  Thomases.  Yes. 
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Senator  Sarbanes.  You  went  back  to  New  York  on  the  22nd? 

Ms.  Thomases.  On  the  22nd. 

Senator  Sarbanes.  Do  you  recall  about  when  you  went  back  to 
New  York? 

Ms.  Thomases.  It  was  probably  either  on  the  3  or  3:30  flight. 

Senator  Sarbanes.  Now,  you  said  you  had  a  4  p.m.  meeting 
down  here? 

Ms.  Thomases.  No,  I  had  a  noon  meeting  down  here  and  a  5:30 
meeting  in  New  York. 

Senator  Sarbanes.  On  the  22nd? 

Ms.  Thomases.  On  the  22nd. 

Senator  Sarbanes.  OK.  Senator  Dodd. 

Senator  Dodd.  Thank  you,  Mr.  Chairman.  You  both  have  been 
very,  very  patient  here  today.  This  has  been  a  long  day. 

I  should  also  say,  Mr.  Chairman,  I  know  both  of  these  witnesses. 
I  know  Ms.  Thomases,  and  I  have  listened  to  some  people  trying 
to  characterize  her  with  different  language  here.  She's  a  very,  very 
competent  attorney,  and  there  are  many  of  us  who  have  had  reason 
to  work  with  her  in  the  past  on  a  number  of  issues. 

I  have  found  her  to  be  tremendously  forthcoming  and  straight- 
forward; very  direct — which  is  refreshing,  I  might  add,  in  this  busi- 
ness— regardless  of  which  side  we're  on  on  issues.  We  don't  always 
get  direct,  candid  answers  from  people.  She's  never  been  in  my  em- 
ploy, we've  never  worked  together  in  that  sense,  but  that's  not  a 
bad  reputation  as  far  as  I'm  concerned.  I  wish  we  had  a  few  more 
people  in  this  town,  frankly,  who  came  here  from  time  to  time  with 
that  kind  of  advice. 

I  wanted  to  raise,  Mr.  Chairman,  I  gather  it  has  been  in  the 
past,  but  so  much  has  been  made  of  this  note,  and  maybe  the  one 
person  who  can  shed  a  lot  of  light  on  it  is  Mrs.  Foster  and  both 
in  here,  I  gather,  and  in  this  302  document  that  the  FBI  prepared, 
Mrs.  Foster  stated  that  she  believed  that  the  original  note  was 
probably  written  by  her  husband  on  or  about  July  11,  or  sometime 
between  July  4  and  July  11. 

She  goes  into  some  reasons  why  she  believes  that's  probably  the 
case.  The  Park  Police,  in  their  investigation,  also  talked  to  Mrs. 
Foster  and  included  that  kind  of  information  in  their  report.  I  pre- 
sume that  those  documents  have  been  made  part  of  the  Committee 
hearing  record,  and  if  they  haven't  been,  then  I'd  ask  consent  that 
they  be  included  because  I  think  it's  important  that  there  was  some 
evidence  bearing  on  the  origins  of  that  note  from  a  person  who 
would  have  more  than  just  a  passing  familiarity  with  a  history  of 
it.  I  think  that  ought  to  be  included.  Much  has  been  made  of  it, 
obviously,  over  the  last  number  of  weeks. 

Again,  to  state  what  I  think  all  of  us  have  concluded,  that,  in 
fact,  there's  nothing  in  that  note  that  is  embarrassing  to  the  White 
House,  which  is  important,  I  think.  If  we  didn't  have  the  note  or 
if  the  words  were  blurred  on  it  and  it  was  unclear  what  was  there, 
I  could  see  where  the  speculation  of  what  might  have  been  said 
there  would  pique  interest.  But  since  we  have  the  note,  we  know 
what  it  says  and,  in  fact,  the  only  indictments  in  that  note  are  peo- 
ple outside  of  the  White  House. 

So  it  seems  to  me  with  the  benefit  of  that  evidence,  a  tremendous 
amount  of  time  has  been  spent  on  this  particular  document.  I  can't 
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discern  any  possible  reason  if  someone  were  to  want  to  hide  this 
note  or  conceal  it,  what  the  rationale  would  be  from  anyone  inside 
the  White  House  wanting  to  do  it  since  nothing  Mr.  Foster  said  in 
that  note  does  anything  but,  in  fact,  compliment  the  White  House 
and  vindicate  it,  in  his  view,  from  any  actions  of  wrongdoing, 

I  think  it's  important  to  make  that  point  over  and  over  again.  If 
we  didn't  have  the  note,  if  we  couldn't  read  the  note,  I  could  see 
where  the  speculation  might  come  from.  Since  we  have  the  note, 
we  know, what  it  says,  we  have  a  pretty  good  idea  when  it  was 
written  and  why  it  was  written,  it  seems  to  me  just  dwelling  on 
this  note  is — again,  it  may  have  some  value  to  some,  but  it  mys- 
tifies me  when  we  know  that  much  about  it,  it  seems  to  me,  as  to 
why  there  is  a  continuing  interest, 

Mr,  Chairman,  I  really  don't  have  any  additional  questions.  I  just 
want  to  thank  both  of  our  witnesses  for  their  candor  and  their  help 
in  this  regard,  and  I'll  be  glad  to  jdeld  whatever  time  I  have  to  you, 
Mr.  Chairman,  or  to  Mr.  Ben-Veniste. 

Ms.  Thomases,  Thank  you.  Senator, 

Mr,  Ben-Veniste,  Following  up  on  Senator  Dodd's  comments, 
Mr.  Chairman,  one  thing  that  came  out  yesterday  that  I  don't 
think  was  clear  in  the  record  was  the  question  of  whether  there 
would  be  an  investigation  of  the  contents  of  the  note.  As  I  recall, 
the  issue  of  the  reference  in  the  note  as  to  whether  the  FBI  lied — 
I  guess  the  context  of  that  was  in  connection  with  the  Travel  Office 
investigation,  although  that  was  not  explicitly  stated. 

My  recollection  is  that  that  was,  in  fact,  pursued  along  with  the 
investigation  of  the  discovery  of  the  note  by  the  FBI  and  through 
the  Office  of  Professional  Responsibility  at  the  Department  of  Jus- 
tice, I  think  that  simply  ought  to  be  added  to  complete  the  loop 
with  respect  to  the  issue  raised,  I  guess,  by  Mr,  Gergen  yesterday 
about  whether  there  was  something  in  the  note  that  would  spur 
further  investigation.  That,  in  fact,  happened,  and  that  investiga- 
tion was  undertaken  and  concluded. 

The  Chairman.  I've  just  been  going  over  this  with  counsel.  To 
the  best  of  your  recollection,  Ms.  Thomases,  on  or  about  the  20th, 
you  learned  about  Vince  Foster's  death.  You're  in  New  York? 

Ms,  Thomases,  Yes, 

The  Chairman,  As  best  as  you  can  fix,  about  what  time  did  you 
learn  of  that?  Was  it  a  phone  call? 

Ms,  Thomases,  It  was  a  phone  call. 

The  Chairman.  You're  in  your  home? 

Ms.  Thomases.  I  was  in  my  home. 

The  Chairman,  Who  informs  you? 

Ms,  Thomases.  Hillary  CUnton. 

The  Chairman.  The  First  Lady  called  you? 

Ms,  Thomases,  The  First  Lady  called  me  at  home. 

The  Chairman.  About  what  time  was  that? 

Ms.  Thomases.  It  was  after  9:30  in  the  evening.  I  can't  tell  you 
precisely  what  time. 

The  Chairman.  So  approximately  9:30? 

Ms.  Thomases,  I  can't  pinpoint  it  that 

The  Chairman,  OK,  But  you  do  know  that  it  was  sometime  from 
9:30 
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Ms.  Thomases.  I  had  been  out  all  day  that  day,  and  I  arrived 
home  sometime  at  or  about  8:30.  I  put  my  son  to  bed,  and  it  was 
after  I  had  put  him  to  bed  that  the  phone  rang. 

The  Chairman.  What  did  the  First  Lady  say  to  you?  She  said 
Vince  Foster,  Vince  is 

Ms.  Thomases.  She  told  me  that  she  had  some  very  sad  news  for 
me,  that  Vince  had  taken  his  own  life.  I  tell  you,  quite  frankly, 
Senator,  that  was  to  me  the  most  shocking  news  since  it  seemed 
the  most  unlikely  thing  for  Vince  to  have  done. 

The  Chairman.  Sure.  Now,  you  didn't  have  occasion  to  speak  to 
the  First  Lady  again  that  evening,  did  you? 

Ms.  Thomases.  No,  I  didn't. 

The  Chairman.  OK.  But  you  did  make  a  phone  call? 

Ms.  Thomases.  I  had  some  work  to  do.  I  probably  spent  a  little 
bit  of  time  after  I  talked  to  my  husband  and  pulled  myself  to- 
gether, I  probably  reached  out  for  Maggie. 

The  Chairman.  So  there  came  a  time  after  the  First  Lady  called 
you  that  you  called  Maggie  Williams? 

Ms.  Thomases.  That  I  reached  out  for  Maggie  Williams. 

The  Chairman.  You  called  her  on  the  phone? 

Ms.  Thomases.  Right. 

The  Chairman.  Do  you  recall  where  you  called  to  reach  her? 

Ms.  Thomases.  I  probably  called  Signal  to  find  her. 

The  Chairman.  CECO? 

Ms.  Thomases.  Signal. 

The  Chairman.  Oh,  Signal.  Is  that  the  White  House  switch- 
board? 

Ms.  Thomases.  Whatever  it  is,  it's  the  system  in  the  White 
House  that  knows  how  to  reach  people  when  they  are  not  readily 
available. 

The  Chairman.  OK.  You  spoke  to  Maggie  Williams? 

Ms.  Thomases.  I  did  not  speak  to  Maggie  Williams  that  night. 

The  Chairman.  You  did  not? 

Ms.  Thomases.  Nor  early  that  morning. 

The  Chairman.  OK.  Now,  there  comes  a  time  when  you  then 
went  to  Washington? 

Ms.  Thomases.  Yes. 

The  Chairman.  Do  you  remember  what  plane  you  took? 

Ms.  Thomases.  I  have  no  idea 

The  Chairman.  Do  you  remember  what  time 

Ms.  Thomases.  — which  of  the  shuttles.  It  was  sometime  after 
noon  on  that  day. 

The  Chairman.  So  it  was  in  the  afternoon? 

Ms.  Thomases.  It  was  in  the  afternoon.  I  had  work  to  do  in  the 
morning;  I  had  some  documents  to  get  out,  and  I  couldn't  really 
leave  town  until  they  were  completed. 

The  Chairman.  So  that  takes  us  to  the  21st? 

Ms.  Thomases.  Yes. 

The  Chairman.  Would  that  be  a  Wednesday? 

Ms.  Thomases.  That's  a  Wednesday. 

The  Chairman.  It  just  so  happens  that  that  is  generally  a  day 
that  you  come  to  Washington? 

Ms.  Thomases.  That's  right. 


\ 


1163 

The  Chairman.  One  day  a  week,  it's  generally  Wednesday,  so  it 
was  just  by  that  circumstance  that  you  were  going  to  come  down 
in  any  event? 

Ms.  Thomases.  That's  correct.  I  had  something  I  had  to  do  that 
afternoon  and  had  to  be  at  my  office  that  afternoon. 

The  Chairman.  Now,  you  come  down  on  the  21st.  Did  you  have 
occasion,  then,  to  go  to  the  White  House? 

Ms.  Thomases.  As  I  said  earlier,  when  I  first  arrived,  I 

The  Chairman.  I  have  to  tell  you  I  don't  know  how  you  can  recall 
these  dates  because  I  can't  recall  sometimes  even  the  sequence  of 
dates.  I'm  just  trying  to  get  it  straight.  So 

Ms.  Thomases.  I  have  refreshed  my  recollection  by  looking  at  my 
time  records.  It  is  not  as  if  it's  been  all  sitting  up  here  in  my  brain. 

The  Chairman.  I  understand.  So  you're  on  the  21st,  you're  here, 
you  come  in  the  afternoon.  To  the  best  of  your  recollection,  what 
then  takes  place?  Is  there  a  time  that  you  go  to  the  White  House? 

Ms.  Thomases.  I  stopped  at  the  White  House  before  I  went  to 
my  office  because  I  wanted  to  arrange  to  see  the  President,  and  I 
thought  that  the  best  way  to  do  it  was  to  actually  go  to  the  White 
House  and  find  out  what  his  schedule  was  and,  therefore,  the  best 
time  that  he  might  be  free  to  see  me. 

The  Chairman.  Did  you  have  occasion  to  see  or  speak  to  Mr. 
Quinn? 

Ms.  Thomases.  Do  I  regularly  have  occasion  to? 

The  Chairman.  No,  during  this  period  of  time  on  the  21st. 

Ms.  Thomases.  I  have  no  clear  recollection  of  seeing  or  speaking 
to  Mr.  Quinn. 

The  Chairman.  You  have  no  recollection  of  him  indicating  to  you 
that  he  disagrees  with  the  methodology  which  has  been  suggested 
to  review  these  documents? 

Ms.  Thomases.  I  don't  remember  talking  to  him  about  the  issue 
of  these  documents  at  all. 

The  Chairman.  So  you  don't  know  whether  or  not  it  could  have 
been  Mr.  Quinn  who  had  suggested  that  he  was  not  in  step  or  did 
not  agree  with  Bernie  in  terms  of  the  procedure,  the  initial  proce- 
dure which  had  been  suggested  and  that  Mr.  Heymann  thought 
was  agreed  to,  the  procedure  by  which  they  would  review  docu- 
ments? You  aren't  aware  that  there  was  this  difference  or  at  least 
a  difference  of  opinion  as  to  how  these  documents  should  be  han- 
dled? 

Ms.  Thomases.  I  don't  believe  I  discussed  it  with  Mr.  Quinn. 

The  Chairman.  I'm  only 

Ms.  Thomases.  It  was  not 

The  Chairman.  Yes,  go  ahead. 

Ms.  Thomases.  I'm  sorry  to  interrupt  you. 

The  Chairman.  No,  please. 

Ms.  Thomases.  It  was  not  in  my  ordinary  course  of  behavior  to 
talk  to  Mr.  Quinn  about  such  things. 

The  Chairman.  OK.  Senator,  do  you  have  any  questions? 

Senator  Faircloth.  I  have  a  question  or  two. 

The  Chairman.  Go  ahead.  I'll  yield  the  rest  of  my  time  to  you. 

Senator  Faircloth.  It's  more  observation,  maybe,  than  question, 
but,  Ms.  Thomases,  you  made  17  calls  in  2  days  to  the  White 
House.  Seventeen  calls  on  probably  the  busiest  day  it's  had  in  a 
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long  time.  Practically  all  of  them  were  made  before  1  p.m.,  before 
the  investigators,  the  officials  were  to  go  into  the  office  of  Vince 
Foster. 

Now,  follow  my  way  of  thinking  here.  Practically  all  of  these  calls 
were  made  before  1  p.m.  Then,  ^ter  1  p.m.,  you  made  two — one  to 
Maggie  Williams,  one  to  Bruce  Lindsey — and  then  at  7  p.m.  that 
evening,  you  made  one  to  Little  Rock,  I  assume  to  Mrs.  Clinton. 

You  are  asking  us  as  a  Committee  to  believe  that  17  calls  in  2 
days  involved  airy  persiflage,  children,  and  health,  particularly  the 
concentration  of  them  before  the  1  p.m.  entry  into  the  office.  Now, 
here  you  are,  a  brilliant,  smart.  New  York- Washington  lawyer  with 
a  reputation  for  being  a  hard-hitting,  tough,  quick,  exacting,  move- 
on  type  of  person  and  today  you  tell  us  you  had  17  calls  you 

Senator  DODD.  Could  my  colleague  hold  up  just  on  that  17  num- 
ber? I'm  trying  to  count  here  quickly. 

Senator  Faircloth.  Don't  count,  15,  whatever 

Senator  DODD.  Wait  a  minute.  We're  talking  about  witnesses 
being  accurate.  Let  Senators  be  accurate  in  their  questions,  too. 

Senator  Faircloth.  I'm  talking  about  17  calls  in  2  days. 

Senator  DODD.  I'm  counting  them,  and  I  have  a 

Senator  Faircloth.  One,  two,  three,  four,  five,  six,  seven,  eight, 
nine,  10,  11,  12,  13,  14,  15,  16,  17. 

Senator  DODD.  Maybe  we  are  looking  at  different 

Senator  Faircloth.  They  just  teach  different  in  Connecticut. 

The  Chairman.  I  think 

Senator  Faircloth.  That's  beside  the  point. 

The  Chairman.  Please.  Let  us  just  agree  that  there  were  at  least 
a  dozen  phone  calls  over  this  period  of  time.  Let  the  Senator  pro- 
ceed. 

Senator  Faircloth.  But  these  many  calls  that  transpired,  the  se- 
ries, the  sequence  of  most  of  them  before  1  p.m.,  then  the  two  after, 
and  then  the  one  that  evening  to  Mrs.  Clinton,  ever3rthing  about 
that  would  lead  this  side  of  this  Committee  to  believe  that  you 
were  directing  how  this  would  be  handled  at  the  White  House,  the 
flurry  of  calls  before  1  p.m.  and  then  the  calls  after  1  p.m.  The  offi- 
cials went  into  the  office  after  1  p.m.,  that  you  then  reported  how 
it  had  been  handled,  and  later  that  evening  you  reported  it  to  Mrs. 
Clinton.  That  would  certainly  be  the  conclusion  we  would  draw. 

Yet  you  say,  hard-hitting,  tough,  brilliant  lawyer  spends  2  days 
and  a  lot  of  telephone  calls  talking  about  babies,  just  nice,  sweet, 
airy,  persiflage  conversation  on  the  most  traumatic  day  the  White 
House  ever  had.  Now,  that  might  be  true,  but  I  find  it  hard  to  be- 
lieve. Let  me  ask  you  another  question. 

Senator  Sarbanes.  Time  is  up,  Mr.  Chairman. 

The  Chairman.  I'm  going  to  give  him  another  question,  because 
there  was  an  interruption  in  the  clock  and  we  have  agreed  we're 
going  to  keep  the  clock  running. 

Senator  Dodd.  Can't  she  respond  to  that,  though? 

The  Chairman.  If  she  wants  to  respond,  yes. 

Senator  Faircloth.  Yes,  I'd  like  a  response. 

The  Chairman.  Ms.  Thomases,  would  you  care  to  respond? 

Ms.  Thomases.  I  can  only  tell  you  what  I  remember,  sir,  and  I 
remember  what  I  remember,  and  I  do  not  remember  talking  about 
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documents  or  review  of  Vince  Foster's  office  with  anybody  except 
Bernie  Nussbaum. 

Senator  Faircloth.  Let  me  ask  you  another  question.  Now,  you 
have  been  asked  about  documents  that  were  destroyed,  shredded, 
altered,  burned  or  whatever,  but  I  want  to  ask  you  if  you  know — 
and  this  is  a  very  important  question — do  you  know  of  any  White- 
water documents  that  the  CHntons  have  that  have  never  been  re- 
leased and  kept  secret,  documents  that  might  have  been  removed 
on  Tuesday  night  immediately  after  the  knowledge  of  Mr.  Foster's 
death  became  known? 

Do  you  know  of  any  documents  that  were  taken  from  Mr.  Fos- 
ter's office  regarding  Whitewater  that  the  Clintons  have  not  made 
public  or  turned  over  to  this  Committee?  Do  you  know  of  any  docu- 
ments, an3rwhere,  not  shredded,  not  destroyed,  that  have  not  been 
made  available  to  this  Committee  regarding  Whitewater?  This  is  a 
very  important  question. 

Ms.  Thomases.  The  scope  of  the  question  is  a  little  bit  hard  to 
take.  My  first  reaction  is  to  answer  no,  but  I  didn't  hear  the  scope 
of  the  question,  so,  since  I'm  under  oath,  I  want  to  make  sure  that 
I've  heard  the  entire  scope  of  the  question. 

Senator  Faircloth.  I'll  give  you  the  question  again.  Do  you  know 
of  any  Whitewater  documents  that  the  Clintons  have  never  re- 
leased, as  their  attorney,  that  they've  kept  in  secret?  Do  you  know 
whether  the  Clintons  have  not  made  public  or  turned  over  to  this 
Committee  any  documents  taken  from  Mr.  Foster's  office  regarding 
Whitewater? 

Ms.  Thomases.  The  answer  to  that  question — it's  a  little  bit  gar- 
bled, your  question,  Senator,  but  I  think  my  answer  to  that  ques- 
tion is  no. 

Senator  Faircloth.  You  know  of  no  documents 

Ms.  Thomases.  I  know  of  no  documents  that  I  know  the  Clintons 
had  that  they  have  not  turned  over  to  this  Committee. 

The  Chairman.  In  regard  to  Whitewater? 

Ms.  Thomases.  In  regard  to  Whitewater. 

The  Chairman.  That  came  from  Vince  Foster's  office? 

Ms.  Thomases.  That  came  from  Vince  Foster's  office. 

Senator  Faircloth.  There  is  no  possibility  that  Maggie  Williams 
took  out  a  stack  of  documents,  as  a  Secret  Service  man  said  he  saw 
her  taking  out,  and  that  they  were  not  turned  over  to  this  Commit- 
tee that  you  know  of? 

Ms.  Thomases.  Not  that  I  know  of. 

Senator  Faircloth.  All  right.  Thank  you. 

The  Chairman.  OK.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  must  say  that  I  think  we've 
just  witnessed  some  berating  of  this  witness.  Let  me  say  Senator 
Faircloth  made  a  big  to-do  about  these  phone  calls,  including  one 
he  said  was  made  to  Hillary  Clinton  on  the  night  of  the  22nd.  The 
logs  we  have  showed  that  that  call  was  to  the  Rodham  residence 
and  it  lasted  a  minute. 

Now,  I  don't  know  whether  you  ever  even  reached  Hillary  Clin- 
ton, but  given  the  nature  of  the  way  you  like  to  make  lots  of  phone 
calls  and  talk  to  people,  and  that  was  a  pattern  that  was  estab- 
lished, I  gather,  well  before  these  events  occurred,  I  would  take  it 
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that  you  probably  didn't  reach  anyone  and  have  any  sort  of  sub- 
stantive conversation. 

Ms.  Thomases.  I  agree,  Senator.  I  do  not  beUeve  I  reached  Hil- 
lary Clinton  the  night  of  the  22nd. 

Senator  Sarbanes.  Also,  we  have  other  calls,  similar,  very  short 
calls  to  the  Chief  of  Staff's  Office.  As  I  understand  it,  a  number  of 
them  were  made  to  McLarty's  office,  whom  you  were  trying  to 
reach,  but  as  I  understand  it  you  don't  think  you  reached  him  or 
talked  to  Mack  MeLarty  on  the  22nd? 

Ms.  Thomases.  I  say  to  you  I  don't  believe  that  I  talked  to  Mack 
McLarty  or  reached  him.  I  kept  calling  back  because  I  wanted  to 
reach  him,  but  I  was  never  successful. 

Senator  Sarbanes.  I  think  it's  important,  Mr.  Chairman,  to  get 
that  on  the  record.  I  was  struck  by,  in  the  deposition  that  was 
taken  of  Ms.  Thomases,  the  nature  of  the  pressing  of  her.  I  mean, 
she  would  say  I  don't  remember,  I  have  no  recollection  of  that  sort 
of  conversation,  and  then  she'd  be  asked,  "Are  you  prepared  to 
swear  today  that  that  didn't  happen?"  She  says,  "I  cQuldn't  swear 
because  I  don't  have  a  recollection  that — I  mean,  I  would  not  be 
willing  to  swear  for  absolute  for  the  reasons  I've  said  to  you.  And 
there  is  a  high  possibility  in  my  mind  that  I  reached  out  for  her 
and  a  possibility  that,  in  reaching  out  for  her,  I  reached  her." 

Then  that  was  repeated,  "Will  you  swear  unequivocally,"  when 
she  would  say  I  don't  remember  having  that  conversation.  In  fact, 
at  one  point  it  prompted  Mr.  Ben-Veniste  to  say — this  is  during  the 
deposition — "We  get  into  litigation  semantics,  and  I  know  you're 
not  trying  to  do  something  untoward  or  something  that's  not  been 
done  with  any  other  witness  in  this  proceeding — of  which  there 
have  been  about  60 — that  when  a  witness  doesn't  recall  something 
then  to  say  do  you  swear  that  it  didn't  happen,  or  can  you  un- 
equivocally rule  it  out,  or  is  it  possible."  Then  he  went  on  to  ob- 
serve, "This  strikes  me  as  unusual  in  this  kind  of  procedure." 

I  mean,  it's  very  important  to  get  out  of  you  your  best  recollec- 
tion of  things.  I  think  as  Senator  Simon  noted,  we're  talking  about 
events  that  happened  more  than  2  years  ago,  and  we're  trying  to 
pinpoint  them  right  to  the  minute.  We  have  some  records  here  that 
serve  our  purpose  in  tr3dng  to  do  that,  but  I  think  we  ought  to  try 
to  keep  this  record  clear.  As  I  go  through  the  phone  records  and 
the  length  of  them,  a  number  of  the  phone  calls  were  very  short 
in  length  and  would  lead  me  to  think  that  you  were  trying  to  reach 
somebody  unsuccessfully? 

Ms.  Thomases.  Yes,  Senator. 

Senator  Sarbanes.  The  calls  that  had  some  length  to  them,  you 
have  testified  here  today  about  those  calls.  I  just  think  that  the 
record  ought  to  be  made  clear  on  that  in  that  regard. 

Senator  DODD.  My  colleague  and  I  have  just  been  counting  it  up. 
I  count  three  calls  of  less  than  a  minute  duration,  five  calls  where 
messages  are  left  entirely,  and  some  it  looks  like  with  a  note  of  a 
phone  call  and  a  message,  so  you  get  double  counting  in  a  sense. 

Again,  as  we've  all  heard  here — no  one  debates  this  point — it  was 
a  highly  traumatic  occurrence  where  someone  who  was  well  known 
by  Ms.  Thomases  has  taken  his  own  life  and  close  to  the  very  peo- 
ple with  whom  the  individual  had  been  close  to.  To  find  that  there 
were  seven  or  eight  calls  in  2  days,  when  you  weed  out  the  mes- 
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sages,  the  voice  mails,  and  the  obvious  calls  where  it  appears  as 
though  less  than  54  seconds  were  spent,  where  you  can't  assume 
there  was  much  of  a  conversation,  given  the  circumstances,  seems 
fairly  normal  to  me. 

That's  the  point  I  was  trying  to  make,  Mr.  Chairman;  I  wasn't 
trying  to  be  testy  about  it,  but  it  seems  when  you  say  17  calls,  then 
all  of  a  sudden  that  conjures  up  in  everyone's  mind  one  image.  If 
you  look  carefully  through  here,  as  I  think  we've  got  an  obligation 
to  do,  and  see  how  many  were  messages  left  that  were  not  con- 
nected and  how  many  were  apparently  conversations,  given  who 
the  people  are,  given  the  circumstances  of  it,  as  I  look  at  it,  it  looks 
fairly  normal.  Maybe  to  other  people  it's  not,  but  to  me  it  look  like 
fairly  standard  practice  between  people  during  a  time  like  this.  I 
appreciate  my  colleague  yielding  on  the  point. 

Senator  Sarbanes.  I  think  it's  important.  For  instance,  you  were 
asked  today  what  time  did  Mrs.  Clinton  call  you  on  the  night  of 
Vince  Foster's  death  to  tell  you.  You  said  as  best  you  could  recol- 
lect, it  was  9:30  or  later.  I  just  don't  want  you  to  get  called  out. 
I  assume  if  someone  then  said  Mrs.  Clinton  didn't  fmd  out  about 
it  until  9:40,  and  you  had  said  that  you  heard  from  her  at  9:30,  the 
question  would  then  become:  Now,  how  could  you  have  heard  from 
her  before  she  found  it  out?  I  guess  your  response  would  be,  I  guess 
I  said  9:30,  but  it  could  have  been  somewhat  later  than  9:30. 
Would  that  be  correct? 

Ms.  Thomases.  That  would  absolutely  be  correct.  As  I  said,  I  had 
come  home,  I  had  put  my  son  to  bed;  he  usually  goes  to  bed  then, 
and  it  was  sometime  after  that.  Thank  you,  Senator. 

Senator  DODD.  Thank  you,  Mr.  Chairman,  by  the  way.  That  clar- 
ity on  the  point  that  was  asked  and  the  question  of  Ms.  Thomases 
about  any  other  documents,  I  think  you  helped  very  much  in  fram- 
ing that  question  very  well. 

Senator  Sarbanes.  We  want  to  find  out  what  happened,  but  this 
ought  not  to  become  some  sort  of  trick  exercise. 

The  Chairman.  That's  why  I  attempted  to  clarify.  I  didn't  want 
you  to  be  in  a  situation  where  it  was  a  partial  answer. 

Let  me,  if  I  might,  Ms.  Thomases,  just  touch  on  the  calls  that  you 
had  with  Mrs.  Clinton.  Sometime  after  9:30  on  the  20th  you  got  a 
call  from  Mrs.  Clinton,  and  she  indicated  to  you  the  death  of  Vince 
Foster.  Thereafter,  when  was  the  next  time  that  you  recall  having 
called  Mrs.  Clinton  or  having  gotten  a  call  from  her? 

Ms.  Thomases.  I  think  I  spoke  to  her  briefly  on  the  22nd. 

The  Chairman.  On  the  22nd? 

Ms.  Thomases.  On  the  22nd. 

The  Chairman.  Do  you  have  any  idea  what  time  that  was? 
Would  that  be  the  call  at  7:12,  the  call  to  the  Rodham  Arkansas 
residence?  Would  that  refresh  your  recollection? 

Ms.  Thomases.  No,  I  don't  think  that  was  the  call,  Senator.  I 
think  I  spoke  to  her  earlier  in  the  day  that  day,  but  I  can't  tell  you 
exactly  when  I  spoke  to  her.  I  just  have  a  recollection  that  I  spoke 
to  her,  and  if  you  want,  I  can  tell  you  what  I  recollect  speaking  to 
her  about. 

The  Chairman.  Yes,  I'd  appreciate  that. 

Ms.  Thomases.  I  spoke  to  her  about,  as  I  had  spoke  to  Maggie 
and  I  was  looking  for  Bruce  to  talk  to  him  about,  the  likelihood 
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that  I  would  not  end  up  coming  to  the  funeral,  and  I  think  she  and 
I  talked  about  it. 

The  Chairman.  I  have  one  last  question.  Do  you  recall  any  other 
subsequent  phone  calls  that  you  initiated  to  her  or  that  the  First 
Lady  initiated  to  you  after  that  call  on  the  22nd? 

Ms.  Thomases.  No,  I  don't  think  I  spoke  to  her 

The  Chairman.  Obviously,  I'm  talking  about  that  period. 

Ms.  Thomases.  After  that  call,  I  really  don't  think  I  spoke  to  her 
until  the  following  week. 

The  Chairman.  Fine.  I  have  no  further  questions. 

Senator  Faircloth. 

Senator  Faircloth.  I  have  a  very  brief  question,  Ms.  Thomases, 
and  I  realize  that  some  of  the  calls  were  very  brief,  and  they  could 
have  been  leaving  messages.  I  agree.  We  do  not  have  a  record  of 
calls,  and  they  have  not  been  made  available  to  us,  returned  to  you 
from  the  White  House.  In  the  role  you  played  and  the  image  you 
held  among  White  House  employees,  were  your  calls  normally  re- 
turned or  were  they  pretty  much  thrown  in  a  velvet  wastepaper 
basket  and  you  never  heard  back? 

Ms.  Thomases.  Sometimes  they  were  returned  and  sometimes 
they  were  not  returned,  and  I  tried  not  to  take  offense  since  people 
had  many  other  things  to  do. 

Senator  Faircloth.  But  generally  you  got  your  calls  returned 
when  you  called  the  White  House,  didn't  you? 

Ms.  Thomases.  It  depended  on  who  I  was  calling  and  how  much 
they  wanted  to  talk  to  me. 

Senator  Faircloth.  OK,  I  understand  directness.  Mr,  Chairman, 

The  Chairman.  Yes? 

Senator  Faircloth.  My  staff  has  spoken  to  a  former  Director  of 
the  White  House  Military  Office,  and  he  says  that  all  phone  calls 
from  the  ground  to  an  airplane  in  the  Special  Air  Wing  or  from  an 
airplane  to  the  ground  are  documented  and  recorded.  All  telephone 
calls  are  channeled  through  Andrews  Air  Force  Base. 

Mr.  Chairman,  I  would  like  to  request  that  you  today  ask,  in 
writing,  from  the  Secretary  of  the  Air  Force  and,  more  specifically, 
the  Commanding  Officer  of  the  Air  Wing  at  Andrews  Air  Force 
Base,  for  all  documents  and  tape  recordings.  This  is  not  under  the 
White  House  control,  and  the  Air  Force  would  have  it. 

The  Chairman.  I'm  going  to  ask  counsel  in  the  interest  of  at- 
tempting to  pin  down  more  clearly  when  the  call  came  up  because, 
there's  a  little  inconsistency.  I  will  not  address  it  now  unless  my 
colleagues  want  me  to,  and  I  don't  think  they  do,  as  the  hour  grows 
later. 

Senator  DODD.  Mr.  Chairman,  that  would  be  one  hell  of  a  set  of 
hearings  if  that  were  the  case. 

The  Chairman.  I  will  ask  our  counsel  to  review  the  request  to 
find  out  whether  we  can  obtain  a  log  of  the  calls  and  to  ascertain 
if  the  calls  are  recorded.  We  made  an  initial  inquiry  to  the  White 
House,  but  we'll  check  the  status  of  the  situation.  So  I'm  going  to 
ask  both  Mr.  Ben-Veniste  and  Mr.  Chertoff  to  review  that  and 
make  that  request. 

Senator  Faircloth.  This  is  what  we've  been  told 

The  Chairman.  Let's  ascertain  what  the  facts  are.  I  don't  know 
if  it  is.  I'm  going  to  ask  counsel  to  do  that 
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Senator  Sarbanes.  Mr.  Chairman,  I  would  suggest  that  Mr, 
Faircloth  make  that  colonel  who  is  the  source  of  his  information 
available  to  counsel  to  discuss  this  matter. 

The  Chairman.  OK,  we'll  see  if  the 

Senator  Sarbanes.  I  think  that  would  be  helpful. 

Senator  Faircloth.  I'm  sure  he  would  be.  I  haven't  asked  him, 
but  I  feel  certain  he  would  be. 

Senator  Sarbanes.  Fine. 

Senator  Faircloth.  There's  no  reason  to  hide,  the  information  is 
either  available  or  it  isn't  available,  and  I  sure  don't  know.  I 
haven't  been  in  the  White  House  yet. 

The  Chairman.  Let's  ascertain  whether  that  information  is  avail- 
able. Mr.  Chertoff,  do  you  want  to — unless,  Senator  Sarbanes,  you 
want  to  go  here  or 

Senator  Sarbanes.  Why  don't  you  finish  your  round  and  then 
we'll  finish  up. 

Mr.  Chertoff.  I  want  to  go  now  back  to  the  22nd  and  some  of 
the  questions  Senator  Bennett  pursued  with  you.  We  have,  I  think, 
with  the  help  of  your  deposition,  talked  a  little  bit  about  your  dis- 
cussion with  Mr.  Nussbaum  on  the  26th  when  the  note  was 
brought  to  your  attention,  but  I  want  to  go  back  to  the  22nd,  the 
discussion  with  Mr.  Nussbaum  then,  in  which  you've  indicated  that 
your  response  was  go  ahead  and  do  it  like  you  are  doing  it;  it 
sounds  OK  to  me,  in  substance.  It  seems  to  me  the  critical  incon- 
sistency here  relates  to  how  this  subject  came  up. 

Correct  me  if  I'm  wrong,  Ms.  Thomases,  but  my  understanding 
is  that  your  testimony  is  that  on  the  22nd  when  you  talked  to  Mr, 
Nussbaum,  your  reason  for  talking  to  him  was  exclusively  matters 
of  sentiment  or  personal  feeling,  and  he  was  the  one  who  raised  the 
subject  with  you  about  Mr.  Foster's  office  and  the  documents.  Is 
that  your  testimony? 

Ms.  Thomases.  That  is  my  testimony. 

Mr.  Chertoff.  I  have  to  go  back  to  Mr.  Nussbaum's  testimony 
because,  as  we  go  to  page  139  of  the  testimony,  starting  at  line  3, 
Mr.  Nussbaum  is  asked: 

Question:  What  was  the  conversation  on  the  22nd  with  Susan  Thomases? 

Answer:  The  conversation  on  the  22nd  was  that  she  asked  me  what  was  going  on 
with  respect  to — what  was  going  on  with  respect  to  the  investigation  or  the  exam- 
ination, the  examination  of  Mr.  Foster's  office.  She  had  heard  there  were  discussions 
in  the  White  House  with  respect  to  this  issue,  which  there  were  on  the  22nd,  which 
you'll  get  to,  I  presume.  Was  everything  OK,  what  was  going  on,  and  I  said  I  am 
having  discussions  with  people. 


That  was  page  139.  Then,  we  go  down  further  and  at  line 

Ms.  Thomases.  Excuse  me,  is  this  my  deposition? 
Mr.  Chertoff.  No,  this  is  Mr.  Nussbaum's.  I'm  giving  you  Mr. 
Nussbaum's  recollection.  The  point  is  that  Mr.  Nussbaum  recalls 
that  you  brought  the  subject  up.  Then,  it  gets  more  specific.  At 
page  140,  line  6,  Mr.  Nussbaum  is  asked: 

Question:  How  long  was  the  conversation? 
Answer:  A  few  minutes,  not  very  long. 

Question:  Did  she  tell  you  how  she  had  heard  there  were  discussions  concerning 
the  matter  in  which  the  review  would  occur? 
Answer:  The  search  would  occur. 
Question:  The  search  would  occur? 
Answer:  No,  she  didn't  say  how,  she  just  said  she  had  heard. 
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Then,  we- 


The  Chairman.  That's  why,  by  the  way,  I  raised  the  question 
that  maybe  you  had  heard  this  from  Mr.  Quinn.  That's  why  I  tried 
to  ascertain  that. 

Mr.  Chertoff.  We  go  on  to  page  142  where  Mr.  Nussbaum  is 
asked: 

Question:  Did  she  say  that  anybody  was  concerned  about  giving  law  enforcement 
people  unfettered  access  to  the  documents? 

Answer:  She  said  people  are  concerned  about  whether  I  was  using  the  correct  pro- 
cedure or  whether  the  procedure  was — people  were  concerned  or  disagreeing,  some- 
thing like  that.  Whether  a  correct  procedure  was  being  followed,  whether  I  was 
using  correct  procedure,  whether  it  was  proper  to  give  people  access  to  the  office 
at  all.  Something  like  that. 

But  I  said  Susan — she  wasn't  in  the  White  House;  at  least  I  didn't  know  she  was 
in  the  White  House — I  said  I'm  having  discussions  with  various  people.  As  far  as 
the  White  House  is  concerned,  I  will  make  a  decision  as  to  how  this  is  going  to  be 
conducted.  It's  going  to  be  done  the  right  way.  It  will  balance  out  the  various  inter- 
ests. It's  going  to  be  done  the  way  I  think  it  should  be  done. 

Now,  that  leads  me  to  two  questions.  Mr.  Nussbaum  seems  un- 
equivocal that  you  raised  the  question  with  him,  that  you  were  the 
one  who  indicated  an  awareness  that  people  were  concerned.  I 
want  to  be  quite  clear;  I  want  to  give  you  the  opportunity  right 
here.  Your  recollection  is  not  so;  is  that  right? 

Ms.  Thomases.  My  recollection  is  not  so. 

Mr.  Chertoff.  His  recollection  is  that  you  said  people  are  con- 
cerned; people  are  disagreeing,  and  that  you  said  that  to  him.  Is 
your  recollection  that  that's  so  or  not  so? 

Ms.  Thomases.  I  don't  recollect  saying  that  people  were  con- 
cerned to  him,  nor  do  I  recollect  talking  to  people  who  had  ex- 
pressed to  me  any  concern. 

Mr.  Chertoff.  Up  to  this  point  in  time,  the  universe  of  people 
you  had  spoken  to  included  the  President;  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  The  First  Lady? 

Ms.  Thomases.  Right. 

Mr.  Chertoff.  Mr.  McLarty? 

Ms.  Thomases.  No,  I  didn't  talk  to  Mack. 

Mr.  Chertoff.  You  haven't  spoken  to  Mr.  McLarty? 

Ms.  Thomases.  I  haven't  spoken  to  Mr.  McLarty. 

Mr.  Chertoff.  Had  you  spoken  to  Maggie  Williams? 

Ms.  Thomases.  I  had  talked  to  Maggie  Williams. 

Mr.  Chertoff.  Anyone  else  in  the  White  House? 

Ms.  Thomases.  I  may  have  talked  to  a  number  of  the  younger 
people  in  the  White  House. 

Mr.  Chertoff.  It  seems  unlikely  the  younger  people's  concerns 
would  be  figuring  into  this.  So  when  we  talk  about  the  universe  of 
people,  people  whose  opinions  might  be  expected  to  carry  weight 
with  Mr.  Nussbaum,  is  it  fair  to  say  the  three  people  you  had 
talked  to  before  you  talked  to  Mr.  Nussbaum  were  the  President, 
the  First  Lady  and  Maggie  Williams?  Is  that  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Finally,  let  me  turn  to  later  in  the  day  on  the 
22nd.  We  have  a  sequence  of  calls,  a  call  from  5:13  to  5:22  p.m.  to 
Maggie  Williams,  then  a  3-minute  call  to  Bruce  Lindsey.  Why  did 
you  call  Mr.  Lindsey? 
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Ms.  Thomases.  I  probably  called  Mr.  Lindsey  because  when  I 
found  out,  when  I  made  the  judgment  that  I  couldn't  go  to  Little 
Rock,  the  most  certain  way  to  get  that  information  communicated 
to  the  President  was  to  tell  Bruce  Lindsey. 

Mr.  Chertoff.  Now,  when  you  spoke  to  Ms.  Williams  in  this 
time  period,  around  5:13  in  the  afternoon,  did  she  tell  you  that  ei- 
ther she  was  in  the  process  of  moving  documents  to  the  residence 
or  that  she  had  just  completed  the  process  of  moving  them  to  the 
residence? 

Ms.  Thomases.  She  didn't  say  anything  about  it. 

Mr.  Chertoff.  Did  she  say  she  had  just  spent  a  period  of  time 
sitting  with  Bernie  Nussbaum  or  being  with  Bernie  Nussbaum  in 
Vince  Foster's  office  going  through  documents  and  selecting  docu- 
ments to  go  to  the  residence? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  She  didn't  say  anjrthing  about  what  her  activities 
were? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did  she  tell  you  she  had  just  spoken  to  the  First 
Lady? 

Ms.  Thomases.  I  don't  recollect  her  telling  me  that  she  had  spo- 
ken to  the  First  Lady.  In  fact,  I  don't  remember  that  conversation 
being  as  long  as  my  time  records  indicate  the  conversation  was.  So 
I  may  have  talked  to  the  office  that  amount  of  time,  but  I  may  not 
have  talked  to  her  all  that  time. 

Mr.  Chertoff.  This  is  a  9-minute  call;  right?  . 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Who  in  the  office  did  you  talk  to  for  9  minutes 
if  not  her? 

Ms.  Thomases.  I  could  have  talked  to  Evelyn  while  I  was  waiting 
to  talk  to  her,  or  I  could  have  been  looking  for  her  and  not  reached 
her.  They  may  have  said  she  was  out  of  the  office  and  coming  back. 
I  do  not  remember  that  conversation  being  a  long  conversation. 

Mr.  Chertoff.  Do  you  remember  having  a  conversation  with  her 
at  that  time  of  day? 

Ms.  Thomases.  I  don't  remember  for  sure,  but  I  suspect  that  I 
did  because  she  was  one  of  the  people  that  I  wanted  to  tell  that 
I  would  not  be  going  to  Little  Rock. 

Mr.  Chertoff.  She  didn't  indicate  to  you  in  this  conversation — 
or  for  that  matter  in  any  other  conversation  on  that  day — that  she 
had  been  through  the  process  of  going  into  Mr.  Foster's  files  look- 
ing for  documents  that  belonged  to  the  Clintons  with  Mr.  Nuss- 
baum? That  didn't  come  up? 

Ms.  Thomases.  That  didn't  come  up. 

Mr.  Chertoff.  Did  you  talk  to  the  First  Lady  later  that  night? 

Ms.  Thomases.  I  don't  think  I  did. 

Senator  Sarbanes.  This  1-minute  call  to  the  Rodham  residence, 
was  that  to  leave  a  message  for  her  to  get  back  to  you? 

Ms.  Thomases.  Probably.  I  don't  know  for  sure. 

Mr.  Chertoff.  You  don't  know  whether  she  did  or  not? 

Ms.  Thomases.  I  don't  know  that  she  did  or  not. 

Mr.  Chertoff.  At  some  point  afterward,  she  obviously  did  speak 
to  you;  right? 
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Ms.  Thomases.  As  I  said,  I  don't  remember  speaking  to  her  after 
that  day  until  after  she  had  come  back  to  Washington. 

Mr.  Chertoff.  Did  she  ever  mention  to  you  anything  about  the 
movement  of  documents  into  the  residence  from  Mr.  Foster's  office? 

Ms.  Thomases.  No.  I  didn't  know  about  the  moving  of  documents 
out  of  Mr.  Foster's  office  into  the  residence.  That's  something  I  only 
learned  from  press  statements. 

Mr.  Chertoff.  Let  me  ask  you  one  last  question.  You  indicated 
earlier  that  you  have  done  some  work,  some  representation  work 
for  the  Clintons  in  connection  with  Whitewater.  Have  you  done  any 
of  that  work  since  July  1993? 

Ms.  Thomases.  No,  I  have  not. 

Mr.  Chertoff.  When  is  the  last  time  you  did  that  work? 

Ms.  Thomases.  Most  of  that  work  was  done  in  the  first  quarter 
of  1992,  as  I  told  you. 

Mr.  Chertoff.  In  the  campaign? 

Ms.  Thomases.  In  the  campaign. 

Mr.  Chertoff.  Then  who  did  you  turn  it  over  to? 

Ms.  Thomases.  To  Jim  Lyons. 

Mr.  Chertoff.  Is  it  your  testimony  that  after  that,  you  had  no 
more  involvement  in  counseling  them  legally  or  politically  about 
Whitewater? 

Ms.  Thomases.  I  counseled  them  politically,  and  I  gave  them,  on 
occasion,  my  best  legal  judgment. 

Mr.  Chertoff.  How  long  has  that  counseling  process  continued 
up  to  the  present  day?  Is  it  still  going  on  now? 

Ms.  Thomases.  I  would  suspect — I  mean,  to  the  extent  that  they 
have  asked,  I  have  offered  my  opinion. 

Mr.  Chertoff.  Even  up  to  this  day? 

Ms.  Thomases.  I  would  offer  my  opinion.  I  cannot  remember  the 
last  time  I  talked  to  them  about  it. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much.  Senator  Sar- 
banes. I,  like  my  other  colleagues,  have  followed  the  questioning, 
and  I  believe  this  witness  has  been  questioned  on  all  of  the  rel- 
evant issues  touching  on  her  involvement  in  this,  and  so  I  have  no 
further  questions  at  this  time. 

Senator  Sarbanes.  I  would  have  to  say  questioned  and  re-ques- 
tioned, but 

Mr.  Ben-Veniste.  I  have  nothing  further,  thank  you. 

The  Chairman.  We  have  nothing  further.  I  want  to  thank  both 
of  the  witnesses  for  their  cooperation  and  their  appearances  here 
today.  We  stand  in  recess  until  tomorrow  at  9:30. 

[Whereupon,  at  3:50  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  9:30  a.m.  on  Wednesday,  August  9,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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Interview;  Lisa  Foster 

On  7/29/93  at  approximately  1610  hours  Lisa  Foster,  wife  of 
Vincent  VJ.  Foster,  was  interviewed  at  the  law  offices  of  Swidler 
t   Berlin,  3000  K  Street,  Northwest,  Washington,  D.C.   The 
interview  was  conducted  by  Detective  Peter  \l ,    Markland  and 
Captain  Charles  Hu.-ne.   Mrs.  Foster  was  represented  by  f.r .    Jar.es 
Ha:Tiilton.   Also  present,  at  Mrs.  Foster's  request,  was  ."ir.  Beryl 
Anthony  and  Mr.  John  Sloan. 

.'■'.r.  Hamilton  prefaced  the  interview  by  stating  that  there  vjould 
be  no  v.'aiver  of  the  attorney-client  privilege  between  himself 
and  Lisa  Foster.   Prior  to  any  disclosure  of  this  report  t'r. 
Hamilton  requests  that  he  be  consulted.   Lisa  Foster  then 
provided  the  following  information:  .  . 

-Lisa  and  the  rest  of  the  family  v;ere  in  i.'ashington,  D.C. 
in  November  1992  and  again  around  Taster  1993.   They  reriiained   • 
in  Arkansas  the  remainder  of  the  ti.-ne  because  of  school  year 
considerations.   Mr.  Foster  lived  apart  from  his  wife  and  family 
until  June  of  this  year  when  the  family  moved  to  V.'ashiagton 
to  -join  him. 

-Pressures  associated  with  his  role  at  the  '..'hite  House 
v/ere  physically  affecting  Mr.  Foster  adversely.   Specifically 
citing  not  being  able  to  sleep  well  and  telling  his  sister. 
Sheila  Anthony,  that  he  was  not  feeling  v;ell  and  was  experiencing 
high  blood  pressure. 

-The  criticisai  of  the  President  in  the  nev/s  media,  the 
Travel  Office  investigation,  the  scrutiny  by  the  press  of  the 
people  from  Arkansas,  and  even  the  stress  of  the  family  move 
to  Washington  in  June  all  seemed  to  Lisa  Foster  to  have  a 
cumulative  effect  on  Vincent  Foster.   He  "took  it  all  personally" 
and  once  stated  to  her  "now  did  I  get  myself  into  this?". 


-Vincent  Foster  historically 
situations  but  was  used  to  being  i 
situations  while  in  Arkansas,  cont 
the  position  at  the  l.'hite  House 
stress  with  the  family  life  that  h 
Lisa  and  he  talked  about  this  and 
the  situation  by  taking  time  out  f 
traveled  to  the  eastern  shore  and, 
particularly  v;ell,  discussed  that 
not  change  overnight. 


dealt  very  well  with  stressful 
n  charge  and  in  control  of 
rol  that  he  lost  v.'hen  he  too): 
Ke  also  lost  the  outlets  for 
e  enjoyed  while  in  Arkansas, 
had  begun  an  effort  to  rectify 
or  themselves.   They  had  just 

although  it  had  not  gone 
things  »;ould  take  time  and 
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-Vincent  Foster  had  an  extreme  loyalty  to  the  Clinton 
Ad-Tiinistration  and  v;as  trying  to  protect  it.   He  felt  he  had 
personally  failed  and  talked  to  Lisa  about  quitting,  however, 
would  not  return  to  Arkansas  (because  of  the  personal  humiliation 
he  felt).   Lisa  Foster  felt  that  something  physical  came  over 
Vincent  quiclcly. 

-Mr.  Foster's  sister,  Sheila  Anthony,  had  recently  provided 
him  with  the  names  of  three  psychiatrists  in  the  event  he  should 
seek  their  care.   It  is  not  ;;nown  whether  or  not  he  contacted 
any  of  these  doctors.   The  Foster's  family  doctor,  Larry  W'atkins, 
was  contacted  in  Arkansas  and  he  prescribed  an  anti-depressant. 
Trazodone  50  mg.,  for  Mr.  Foster.   Lisa  and  Vincent  discussed 
the  prescription  and  Mr.  Foster  decided  to  start  v;ith  the  lowest 
possible  dosage.  Vincent  Foster  took  one  50  mg.  tablet  of 
Trazodone  on  the  evening  of  7/19/93. 

-The  last  tinie  Lisa  Foster  saw  her  husband  v/as  on  the 
morning  of  July  20th  at  approximately  08:30  A.M.  when  he  left 
for  wor!:  driving  the  Honda.   She  left  the  house  shortly 
thereafter  for  an  appointment  and  does  not  know  whether  or  not 
lie  returned  to  the  residence  that  afternoon.   Her  son  may  have 
been  in  the  basement  during  the  early  afternoon  but  it  would 
be  possible  for  Vincent  Foster  to  enter  and  exit  the  residence 
without  the  son  realizing  his  presence.   On  that  particular 
morning  Vincent  Foster's  mood  seemed  better  than  it  had  been 
"in  a  while". 

-The  torn  note  produced  by  the  i.'hite  House  counsel's  office 
v;as  vie\;ed  by  Lisa  Foster  on  7/26/93  at  the  Uhite  House.   She 
stated  that  it  was,  indeed,  Xr.  Foster's  handwriting.   She  also 
stated  that  she  had  counseled  hira  to  write  down  his  concerns 
and  he  probably  did  so  in  preparation  for  any  upcoming 
investigation  into  his  activities  and  decision  making  processes. 
It  is  Lisa  Foster's  opinion  that  the  note  was  written  1-1 3  i;eei;s 
before  his  death.   ***(."lrs.  Foster  and  Mr.  Hamilton  have 
requested  that  the  document  be  turned  over  to  the  custody  of 
the  family  at  the  conclusion  of  this  investigation.) 

-Mrs.  Foster  stated  that  she  was  used  to  a  number  of  guns 
being  present  at  her  home  in  Arkansas  due  to  the  different 
lifastyle  there.   She  was  presented  with  a  photograph  of  the 
\;eapon  found  with  .''r.  Foster's  body  but  was  unable  to  identify 
it.   She  suggested  that  her  sister-in  lav;,  Sharon  Bowman,  may 
be  able  to  identify  the  wsapon.   Krs.  Bowman  is  an  outdoors 
type  person  and  would  have  a  better  knowledge  of  firearms  owned 
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by  and  passed  down  through  the  Foster  fa.-ily.   A  photograph 
of  the  v;eapon  was  given  to  rir.  John  Sloan  for  viewing  by  Mrs. 
Bov'nnan  in  Hope,  Arkansas. 

Lisa  Foster  stated  that  she  had  never  been  to  Fort  Marcy  and 
was  unfarTiiliar  with  it's  location. 

The  interview  concluded  at  1700  hours. 
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ELIZABETH  BRADEN  FOSTER  was  interviewed  in  the  offices 
of  her  attorney,  JAMES  HAMILTON,  who  is  associated  with  the  law 
firm  of  Swidler  &  Berlin,  3000  K  Street,  N.W. ,  Washington,  D.C. 
ELIZABETH  FOSTER,  who  is  also  known  as  LISA  FOSTER,  is  the  widow 
of  VINCENT  W.  FOSTER,  JR.,  former  Deputy  Counsel  to  the 
President,  who  will  be  referred  to  as  FOSTER  in  the  remainder  of 
this  report  ^  f  interview.   Also  participating  in  the  interview  of 
LISA  FOSTER  was  RODERICK  C.  LANKLER,  Deputy  Counsel,  Office-  of 
the  Independent  Counsel,  Washington,  D.C.   After  LISA  FOSTER  was 
advised  of  the  identities  of  the  interviewing  agents  and  the 
nature  of  the  interview,  she  furnished  the  following  information: 

LISA  FOSTER  arrived  in  Washington,  D.C.  to  set  up  a 
permanent  residence  for  her  family  on  June  5,  1993.   After  her 
arrival,  she  and  FOSTER  went  jogging  along  Rock  Creek  Parkway  in 
the  vicinity  of  Dumbarton  Oaks.   FOSTER  appeared  to  LISA  FOSTER 
to  be  ]ogging  at  his  normal  pace  that  day.   After  .they  finished 
jogging,  LISA  FOSTER  and  FOSTER  went  to  a  small  neighborhood 
store,  purchased  orange  juice  and  bagels,  and  went  home  and  had 
breakfast.   LISA  FOSTER  recalls  that  day  as  being  a  day  of  fun 
and  one  of  their  best  days  together  in  recent  times. 

When  LISA  FOSTER  and  FOST~R  still  lived  in  Arkansas, 
FOSTER  used  to  jog  approximately  three  to  four  times  per  week. 
LISA  FOSTER  also  began  to  play  tennis  at  that  time.   LISA  FOSTER 
and  FOSTER  would  frequently  go  to  a  nearby  track  where  each  of  ^ 
them  would  jog  at  his  or  her  own  pace. 

When  LISA  FOSTER  saw  FOSTER  after  she  arrived  in 
Washington,  D.C,  she  believed  that  he  appeared  awful.   She 
believed  that  most  of  the  weight  which  FOSTER  had  lost  by  that 
time  had  been  lost  prior  to  his  arrival  in  Washington,  D.C. 

On  June  8,  1993,  LISA  FOSTER  noticed  that  FOSTER  was 
emotionallv  down  and  was  slumped  in  his  chair  just  as  his  father 
had  been  when  his  father  was   ill.   LISA  FOSTER  recalls  that 
FOSTER  always  was  worried  and  stressed.   FOSTER  told  LISA  FOSTER 
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that  nothing  at  the  White  House  was  going  right  and  he  mentioned 
the  example  of  the  ZOE  BAIRD  nomination. 

LISA  FOSTER  recalls  that  FOSTER  did  go  jogging  on 
Monday,  July  19,  1993  but  did  not  go  jogging  on  July  20,  1993. 

FOSTER  complained  to  LISA  FOSTER  that  he  was  suffering 
from  insomnia,  but  he  did  not  want  tc  take  sleeping  pills  because 
he  was  afraia  that  he  would  become  addicted  to  them.   FOSTER 
would  get  up  in  the  morning  and  say  to  LISA  FOSTER  that  he  had 
not  slept  at  all.   FOSTER'S  typical  work  day  began  at  8:00  or 
8:30  a.m.  and  continued  until  9:30-10:00  p.m. 

LISA  FOSTER  is  aware  that  FOSTER  had  his  blood  pressure 
checked  at  the  White  House  infirmary  on  or  about  July  16,  1993. 
FOSTER  had  complained  to  LISA  FOSTER  that  his  heart  had  been 
pounding.   LISA  FOSTER  recalls  that  the  blood  pressure  reading 
taken  on  FOSTER  on  July  16,  1593  did  not  sound  particularly  high. 
FOSTER  told  her  that  the  White  House  medical  personnel  had  taken 
his  blood  pressure  again  the  same  day,  approximately  ten  minutes 
after  the  first  reading.   LISA  FOSTER  recalls  that  the  initial 
blood  pressure  reading  was  approximately  160/100  and  that  the 
later  reading  was  approximately  140/90.   After  FOSTER  related  the 
results  of  these  blood  pressure  readings  to  LISA  FOSTER,  she  told 
him  that  she  would  call  DR.  LARRY  WATKINS,  their  family  physiciar; 
back  in  Little  Rock,  Arkansas.   LISA  FOSTER  is  not  aware  of  any 
other  time  when  FOSTER  may  have  gone  to  have  his  blood  pressure 
checked. 


LISA  FOSTER  is  not  aware  of  FOSTER  ever  havxug  Eeen 
treated  for  depression  previously  or  having  had  medication  for 
depression  prescribed  for  him. 

When  asked  why  she  and  her  son  called  FOSTER'S  office 
at  the  White  House  on  several  occasions  to  ask  about  FOSTER'S 
well-being,  LISA  FOSTER  responded  that  she  used  to  call  her 
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husband  when  he  worked  at  the  Rose  Law  Firm  all  the  time, 
especially  if  she  wanted  money.   VINCENT  FOSTER  was  very  quiet, 
and  LISA  F0;;TER  may  have  called  his  secretary  just  to  get  a 
better  feel  for  his  condition  and  state  of  mind.   LISA  FOSTER 
believes  that  her  son,  VINCENT  W.  FOSTER,  III,  may  have  called 
BERNARD  NUSSBAUN,  Counsel  to  the  President,  to  confirm  whether 
NUSSBAUM  would  be  speaking  to  a  group  of  legal  aides  who  were 
working  on  Capitol  Hill.   VINCENT  W.  FOSTER,  III  was  working  for 
Arkansas  Senator  DALE  BUMPERS  at  the  time  and  was  interesterd  in 
trying  to  attend  such  a  speech  by  NUSSBAUM.   LISA  FOSTER  does  not 
specifically  recall  any  other  occasions  when  she  may  have  called 
FOSTER'S  office. 

When  LISA  FOSTER  was  asked  whether  FOSTER  ever 
experienced  anxiety  as  a  component  of  his  depression,  she 
responded  by  recalling  the  night  that  ZOE  BAIRD  withdrew  from 
consideration  to  become  Attorney  General  of  the  United  States. 
LISA  FOSTER  recalls  that  FOSTER  came  to  bed  at  approximately  2:30 
a.m.  and  he  was  sweating  profusely  and  just  sick.   FOSTER  felt 
that  everyone  was  criticizing  him,  even  at  home.   FOSTER  did  not 
enjoy  being  in  the  public  eye.   As  an  indication  of  FOSTER'S 
anxiety,  LISA  FOSTER  cites  the  fact  that  he  told  her  that  he 
didn't  have  time  to  do  the  taxes.   LISA  FOSTER  recalls  that  he 
began  to  start  more  of  his  sentences  with  the  phrase  "I  just 
can't  nandle...."   While  the  FOSTER  family  was  still  living  in 
Little  Rock,  if  FOSTER  became  anxious,  he  would  just  go  out  to 
his  swimming  pool  in  the  backyard  and  work  by  the  pool, 
particularly  if  there  was  a  trial  approaching.   FOSTER  was  very 
intense.   If  an  upcoming  trial  involved  a  major  case,  then 
preparation  for  that  trial  would  be  all  that  FOSTER  would  do. 
FOSTER  had  a  one-track  mind  when  he  was  preparing  for  or  engaged 
in  a  trial.   Once  FOSTER  began  working  at  the  White  House,  there 
were  no  breaks  in  his  effort  and  also  no  successes.   rOSTER  was 
used  to  always  winning,  and  LISA  FOSTER  does  not  recall  any 
instances  of  FOSTER  losing  before  he  joined  the  administration. 

FOSTER  has  had  panic  attacks  in  the  past  and  LISA 
FOSTER  thinks  that  he  had  one  at  least  five  years  ago.   At  that 
time,  FOSTER  told  LISA  FOSTER  that  his  heart  was  acting  up. 
FOSTER  had  a  heart  monitor  attached  to  him  for  24  hours  but  no 
abnormalities  were  found. 
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LISA 
FOSTER  believes  that  FOSTER'S  commencement  speech  at  tne 
University  ot  Arkansas  Law  School  is  a  very  good  example  of  how 
FOSTER  appeared  when  he  was  suffering  such  an  anxiety  attack. 
LISA  FOSTER  recalls  that  he  appeared  very  stiff  while  making  that 
address.   LISA  FOSTER  recalls        other  occasions  when  FOSTER 
appeared  tc  be  suffering  from  some  sort  of  panic  attack. 


The  other     occasions  when  FOSTER 
sounded  choked  up  and  tense  were  when  the  Branch  Davidian  complex 
near  Waco,  Texas  had  burned,  and  the  occasion  of  the  issuance  of 
the  White  House  report  on  the  Travel  Office  affair  in  which 
FOSTER  was  reprimanded. 

LISA  FOSTER  does  not  recall  any  incidents  in  which 
FOSTER  was  hospitalized  for  physical  or  mental  ailments.   She 
recalls  that  FOSTER  once  cut  his  chin  and  received  stitches  as  an 
outpatient.   She  cannot  recall  any  other  instances  when  FOSTER 
received  care  at  a  hospital. 
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LISA  FOSTER  did  have  contact  with  DR.  LARRY  WATKINS 
subsecfuent  to  FOSTER'S  death. 


She  also  asked  DR.  WATKINS,  "Couid  it  have  Deen 
the  pill?"   DR.  WATKINS  responded  to  LISA  FOSTER  that  the  pill 
could  not  have  been  the  cause  of  the  suicide  and  he  further 
stated  that  FOSTER'S  depression  must  have  been  acute.   DR. 
WATKINS 'is  an  internist  who  provided  full  physical  examinations 
to  both  LISA  FOSTER  and  FOSTER  every  two  years. 

In  speaking  with  DR.  WATKINS,  LISA  FOSTER  learned  that 

FOSTER  had  called  DR.  WATKINS  and  told  him  that  he  thought  he  was 

fighting  depression.   DR.  WATKINS  related  to  LISA  FOSTER  that  he 

had  then  called  in  a  prescription  for  an  anti-depressant  drug. 

LISA  FOSTER  did  not  know  ahead  of  time  that  FOSTER  was  going  to 

call  DR.  WATKINS,  and  she  did  not  overhear  the  conversation 
between  FOSTER  and  DR.  WATKINS. 

When  LISA  FOSTER  was  asked  whether  it  would  have  been 
uncharacteristic  of  FOSTER  to  reach  out  to  someone  regarding  a 
problem  such  as  depression,  she  replied  that  FOSTER  would  have 
reached  out  if  he  were  really  scared  or  were  at  home  rather  than 
at  the  White  House.   During  one  conversation,  FOSTER  told  LISA- 
FOSTER  that  SHEILA  (FOSTER'S  sistei ,  SHEILA  ANTHONY)  says 
sometimes  that  "it"  is  chemical.   FOSTER  did  not  explain  to  LISA 
FOSTER  what  he  was  referring  to  when  he  talked  about  "it"  or 
"this  thing."   LISA  FOSTER  did  not  understand  what  his  reference 
meant  when  he  referred  to  it  as  being  chemical.   LISA  FOSTER 
offerea  to  call  a  doctor  for  FOSTER  but  he  said  that  he  would 
make  the  call . 

FOSTER  had  a  prescription  for  a  sleeping  pill  called 
Restoril  (phonetic) 


Prior  to  FOSTER'S  death..  SHEILA  ANTHONY  never  mentioned 
depression  to  LISA  FOSTER  in  relation  to  FOSTER. 

When  asked  whether  FOSTER  had  ever  approached  LISA 
FOSTER  for  help  in  dealing  with  his  problem  with  depression,  LlSk 
FOSTER  recalls  that  he  mentioned  his  depression  to  her  on 
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approximately  July  16,  1993.   LISA  FOSTER  then  arranged  to  go 
away  for  the  weekend  with  FOSTER  to  the  Tidewater  Inn  on  the 
Eastern  Shore  of  Maryland.   LISA  FOSTER  made  all  the  arrangements 
for  the  weekend  and  asked  FOSTER  to  be  home  by  3:00  p.m.  that 
Friday,  which  was  July  16,  1993.   Instead,  FOSTER  arrived  home  at 
approximately  4:00  p.m.,  and  she  and  FOSTER  had  to  drive  through 
terrible  traffic  to  reach  the  inn.   Because  FOSTER  appeared  to  be 
under  stress  to  her,  LISA  FOSTER  offered  to  drive.   FOSTER  agreed 
to  have  her  drive,  but  there  was  no  opportunity  to  pull  over  and 
change  drivers  so  FOSTER  ended  up  driving  the  entire  way  to'  the 
Tidewater  Inn. 

LISA  FOSTER  has  no  knowledge  of  any  available  records 
vhich  might  indicate  that  her  husband  had  previously  received 
psychiatric  counseling. 

FOSTER  did  not  experience  either  stress  or  depression 
while  he  was  studying  in  law  school .   FOSTER  never  had  to  study 
at  night  because  he  was  able  to  do  his  studying  during  the 
i.iorning  hours  prior  to  class.   After  rising  in  the  morning  and 
driving  LISA  FOSTER  to  her  place  of  employment,  FOSTER  would 
return  home  and  study. 

FOSTER  did  not  attend  his  graduation  from  law  school 
for  a  numcer  of  reasons.   FOSTER  graduated  during  the  middle  of 
the  school  year,  i.e.,  in  the  month  of  January.   Because  of  the 
timing  of  his  graduation  and  because  FOSTER  had  already  begun 
work  at  the  Rose  Law  Firm  in  Little  Rock,  Arkansas,  FOSTER  would 
have  had  to  take  off  time  from  work  in  order  to  attend 
graduation.   Other  reasons  why  the  FOSTERS  did  not  attend  the 
graduation  were  that  the  trip  back  to  Fayetteville,  Arkansas 
would  have  involved  significant  expenses  and  LISA  FOSTER  was 
pregnant  at  the  time.   LISA  FOSTER  recalls  that  the  graduation 
ceremony  was  nothing  special  because  it  was  conducted  as  part  of 
the  same  ceremony  held  for  other  schools  within  the  University. 

LISA  FOSTER  has  many  copies  of  the  text  of  FOSTER'S 
commencement  address  to  the  University  of  Arkansas  School  of  Law. 
She  also  has  a  copy  of  the  videotape  of  that  address  by  FOSTER. 
The  text  of  FOSTER'S  speech  is  contained  in  the  most  recent  copy 
of  the  University  of  Arkansas  Law  Review. 

During  the  last  few  months  of  his  life,  FOSTER  was 
reading  such  books  as  The  Makir.c  of  a  President,  Ross  Perot's 


OlC  000276 


1182 


FD  <02i  iRt>    U  l>  <"■ 


2  9D-LR-3  5C6  3 


^^""EIIAL 


Conn™uoo„o(FD:.o:c.(   ELIZABETH  BRADEN  FOSTER pn   5/9/94      p,g. 


book,  a  book  entitled  Putting  People  First,  and  other  books, 
titles  unrecalled,  on  the  subject  of  ethics.   LISA  FOSTER  is 
unable  to  recall  the  titles  of  any  of  the  books  which  FOSTER  may 
have  been  reading  for  pleasure  just  prior  to  his  death. 

LISA  FOSTER  and  her  family  did  employ  housekeepers  in 
their  residences  in  both  Little  Rock  and  Washington.   In  Little 
Rock,  LISA  FOSTER  employed  a  housekeeper  for  approximately  22 
years.   In  .Washington,  LISA  FOSTER  employed  a  woman  named  ■ 

who  came  to  clean  the  FOSTER  residence  once  a  week. 
had  worked  for  the  tenants  who  had  resided  previously  _in  the 
FOSTER  house.   LISA  FOSTER  does  net  believe  that       ever  saw 
FOSTER  because  he  tyoically  left  for  work  prior  to  her  arrival  at 
ch^  house  and  he  always  returned  home  after       'had  already 
departed. 


LISA  FOSTER  is  not  aware  of  any  personal  or  family 
reason  which  would  account  for  FOSTER  researching  medical 
malpractice  issues.   First  Lady  HILLARY  RODHAM  CLINTON  had  asked 
FOSTER  to  write  the  malpractice  section  of  the  newly  proposed 
health  care  plan.   In  addition,  one  of  FOSTER'S  first  legal  cases 
had  been  a  case  involving  medical  malpractice. 
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LISA  FOSTER  is  noc  aware  of-  any  indication,  nor  does 
she  suspect,  that  her  husband  had  become  aware  of  anything 
illegal  or  'iighly  damaging  to  either  the  CLINTONS  or  the  White 
House  which  would  have  presented  him  with  irreconcilable 
pressures.   LISA  FOSTER  notes  that  FOSTER  never  told  her  anything 
about  his  clients. 

FOSTER  never  expressed  any  concern  to  LISA  FOSTER  about 
either  Whitewater  or  Madison  Guaranty  Savings  &  Loan.   LISA 
FOSTER  had  never  even  heard  of  either  of  these  entities  at  that 
point  in  her  life. 

When  asked  to  furnish  an  opinion  as  to  what  FOSTER  may 
hove  b  en  working  on  that  caused  him  stress  or  might  explain  his 
condition  of  depression,  LISA  FOSTER  responded  that  the  Travel 
Office  fiasco  may  have  been  the  source  of  the  stress.   She  noted 
that  if  the  Travel  Office  had  been  the  only  difficulty  facing 
FOSTER,  it  would  not  have  been  so  bad.   At  one  point,  FOSTER 
called  the  family  together  and  warned  his  family  t'hat  the  next 
six  months  might  be  particularly  difficult.   Toward  the  end  of 
his  life,  FOSTER  had  no  sense  of  joy  or  elation  at  work.   The 
Branch  Davidian  incident  near  Waco,  Texas  was  also  causing  him  a 
great  deal  of  stress.   LISA  FOSTER  believes  that  FOSTER  was 
horrified  when  the  Branch  Davidian  complex  burned.   FOSTER 
believed  that  everything  was  his  fault.   On  such  issues  as  the 
ZOE  BAIRD  nomination  and  gays  in  the  military,  it  seemed  that  the 
White  House  Counsel's  Office  was  not  doing  a  particularly  good 
job,  although  LISA  FOSTER  felt  that  the  attorneys  themselves  were 
doing  good  work.   FOSTER  was  extremely  fond  of  NUSSBAUM.  "If 
either  President  CLINTON  or  NUSSBAUM  was  being  criticized,  FOSTER 
felt  that  he  was  also  being  criticized.   FOSTER  was  very  happy 
about  the  nominations  of  JANET  RENO  as  Attorney  General  of  the 
United  States  and  RUTH  BADER  GINSBURG  as  a  Supreme  Court  Justice. 

At  this  point  in  the  interview,  HAMILTON  interjected 
that  he  sat  next  to  Justice  GINSBURG  when  she  was  first  nominated 
for  her  position,  and  he  noted  that  FOSTER  was  very  touched  by 
Justice  GINSBURG' s  speech. 

LISA  FOSTER  stayed  home  and  did  not  attend  the 
ncmmation  ceremony  for  Justice  GINSBO'RG. 
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LISA  FOSTER  is  not  exactly  aware  of  what  role  her 
husband  played  in  the  firing  of  the  seven  individuals  from  the 
White  House  Travel  Office.   FOSTER  was  distressed  because  he  felt 
that  if  he  had  spoken  first  with  WILLIAM  KENNEDY,  who  was  also  an 
attorney  in  the  White  House  Counsel's  Office,  then  the  Federal 
Bureau  of  Investigation  would  not  have  been  called  into  the  case. 
However,  nc  one  heeded  FOSTER'S  advice  on  this  matter. 

LISA  FOSTER  is  aware  that  FOSTER  was  compiling  a  list 
of  attorneys  to  represent  him  regarding  the  White  House  Travel 
Office  matter.   FOSTER  wanted  to  have  an  attorney  represent  him 
because  he  did  not  have  time  to  do  his  work  at  the  White  House 
and  prepare  a  defense  for  himself.   LISA  FOSTER  recalls  that 
Senator  DOLE  had  written  a  letter  on  July  15,  1993  requesting  a 
Congressional  investigation  of  the  Travel  Office  matter.   VINCENT 
W.  FOSTER,  III  had  attended  a  Senate  Judiciary  Committee  meeting 
when  an  investigation  of  the  Travel  Office  matter  was  called  for 
but  the  motion  to  conduct  such  an  investigation  was  tabled. 
VINCENT  FOSTER,  III  told  LISA  FOSTER  about  the  proposal  for 
Congressional  hearings,  but  she  did  not  think  that  it  was  a  big 
deal. 

LISA  FOSTER  does  not  think  that  FOSTER  contacted  any  of 
the  attorneys  on  the  list  of  attorneys  which  had  been  furnished 
to  him  by  BERYL  ANTHONY.   LISA  FOSTER  is  aware  that  FOSTER 
contacted  her  attorney,  JAMES  HAMILTON,  as  well  as  attorney  JAMES 
LYONS  and,  although  she  was  not  privy  to  the  conversations,  she 
believes  that  these  conversations  related  to  the  Travel  Office 
matter . 
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LISA  FOSTER'S  daughter,  LAURA  FOSTER,  was  the  primary 
driver  of  the  Honda  automobile  which  was  found  at  Fort  Marcy 
Park   Virginia  on  July  20,  1993.   The  Honda  automobile  belonged 
to  LAURA  FOSTER  and  also  to  one  of  LISA  FOSTER'S  sons.   The  son 
and  daughter  shared  the  automobile.   LAURA  FOSTER  had  used  the 
Honda  while  she  was  attending  Vanderbilt  University  and  then  had 
driven  it  to  Washington.   The  Honda  automobile  was  the  only  car 
which  FOSTER  and  LAURA  FOSTER  had  with  them  in  Washington  until 
LISA  FOSTER  arrived  with  the  other  family  members  and  with  the 
Lexus  automobile  owned  by  their  family. 

It  was  not  only  typical  for  FOSTER  to  drive  the  Honda 
to  work  at  the  White  House,  it  was  imperative. 

The  contents  found  in  the  Honda  on  July  20,  1993,  e.g., 
the  cigarette  pack,  beer  cans,  and  corkscrew,  belonged  to  LISA 
FOSTER'S  son.   FOSTER  himself  did  not  smoke.   FOSTER'S  sons  had 
gone  to  the  beach  the  weekend  preceding  July  20,  1993,  and  the 
refuse  from  the  weekend  was  still  in  the  passenger  compartment  of 
the  Honda  when  it  was  searched  by  police  at  Fort  Marcy  Park. 

The  Honda  is  no  longer  in  the  possession  of  LISA  FOSTER 
because  she  sold  the  car  to  her  brother-in-law,  who  in  turn  is 
leasing  the  car  to  her  brother  in  Nashville,  Tennessee. 

LISA  FOSTER  describes  the  color  of  the  Honda  as  taupe 
or  grayish.   She  further  describes  it  as  a  light  color. 

FOSTER  had  not  made  specific  plans  for  the  weekend 
which  followed  his  death.   He  had  spoken  with  LISA  FOSTER  about 
going  away  for  that  weekend  and  about  coming  home  early  from  work 
so  they  could  get  an  early  start  on  the  weekend.   LISA  FOSTER  had 
talked  to  him  about  trying  to  go  away  every  weekend.   They  had 
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spoken  about  Crying  to  go  to  Pennsylvania  the  following  weekend 
but  had  not  made  any  reservations. 

There  were  no  domestic  problems  between  LISA  FOSTER  and 
FOSTER  during  the  entirety  of  their  twenty-five  year 
relationship . 


On  the  evening  of  July  19,  1993,  LISA  FOSTER  cooked 
dinner  at  home.   When  FOSTER  returned  home  from  work,  he  came 
into  the  house  and  smiled  at  LISA  FOSTER  while  saying  that  a 
quarter  to  eight  was  not  bad.   LISA  FOSTER  responded  to  him  that 
she  was  thinking  that  he  would  be  home  at  6:30  or' 7:00  p.m.   That 
night,  FOSTER  received  a  call  from  President  CLINTON,  who  invited 
FOSTER  to  come  to  the  White  House  to  .yatch  a  movie.   When  FOSTER 
turned  down  the  invitation  from  the  President,  LISA  FOSTER  was 
happy.   She  prepared  scallops  for  all  of  the  family  members 
except  for  her  son  BRUGH,  who  was  eating  spaghetti. 

FOSTER  did  not  mention  any  conversations  from  earlier 
in  the  day  of  July  19,  1993  which  might  have  disturbed  him. 

LISA  FOSTER  has  some  knowledge  of  three  letters  "which 
were  sent  out  by  FOSTER  from  his  office  on  July  19,  1993.   LISA 
FOSTER  is  aware  of  a  letter  from  FOSTER  to  his  mother  regarding 
some  leases  for  mineral  rights.   LISA  FOSTER  only  saw  this  letter 
after  FOSTER'S  death  because,  as  a  result  of  FOSTER'S  mother 
signing  the  letter,  LISA  FOSTER  inherited  the  mineral  rights. 
LISA  FOSTER  does  not  recall  exactly  how  she  saw  these  mineral 
leases.   One  of  the  remaining  two  letters  may  have  been  for 
payment  of  a  life  insurance  premium,  but  LISA  FOSTER  does  not 
recall  whether  she  or  FOSTER  mailed  this  letter. 

FOSTER  had  never  spoken  to  LISA  FOSTER  about  visiting 
Fort  Marcy  Park  in  the  past,  and  she  had  never  heard  of  the  park 
prior  to  her  husband's  death. 
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LISA  FOSTER  does  not  know  whether  VINCENT  FOSTER  ever 
visited  Fort  Marcy  Park  prior  to  the  day  of  his  death  but  she 
doubt.;  it. 

LISA  FOSTER  has  no  idea  what  her  husband  did  after  he 
left  the  White  House  on  July  20,  1993.   She  has  checked  both  gas 
receipts  and  credit  card  receipts,  but  no  purchases  or  other 
clues  have  been  identified. 

LISA  FOSTER  had  no  contact,  including  telephone  calls, 
with  her  husband  after  he  left  their  home  on  the  morning  of  July 
20,  1993.   LISA  FOSTER  recalls  one  unusual  event  that  morning 
which  was  that  FOSTER  asked  her  vhat  she  was  going  to  be  doing 
chat  day.   It  was  uncommon  for  FOSTER  to  ask  her  about  her  plans, 
and  it  was  also  memorable  to  her  that  he  asked  because  she  was 
unusually  busy  that  day. 

LISA  FOSTER  is  not  aware  of  FOSTER  returning  home  after 
leaving  hie  office  at  the  White  House  on  July  20,  1953.   It  is 
her  opinion  that  he  did  not  return  home  on  that  date . 

LISA  FOSTER  is  not  aware  of  any  particular  local  spots 
frequented  by  FOSTER,  such  as  restaurants  or  bars,  which  might 
assist  investigators  in  attempting  to  trace  FOSTER'S  activities 
on  July  20,  1993.   A  Washington  restaurant.  La  Tomate,  was  the 
only  place  where  FOSTER  would  eat  out  during  the  business  day. 

On  July  20,  1993,  LISA  FOSTER  played  tennis  at 
approximately  8:30  a.m.   At  11:45  a.m.,  she  attended  a  meeting 
relating  to  multiple  sclerosis.   Prior  to  attending  the  meeting, 
LISA  FOSTER  woke  her  son  so  that  he  could  drive  her  to  the 
meeting.   DONNA  KAY  MCLARTY  had  also  invited  LISA  FOSTER  out. 
LISA  FOSTER  had  been  in  Washington  for  approximately  six  weeks, 
but  she  and  MCLARTY  had  not  seen  each  other  much,  so  they  agreed 
to  go  to  a  restaurant  at  the  Four  Seasons  Hotel  for  lunch.   At 
approximately  3:30  p.m.,  LISA  FOSTER  and  MCLARTY  took  a  taxi  back 
to  FOSTER'S  house.   From  there,  LISA  FOSTER  and  MCLARTY  went  to 
the  MCLARTY  residence  where  their  respective  sons  met  with  each 
other.   At  approximately  5:00  p.m.,  LISA  FOSTER  returned  home  and 
called  the  White  House  to  speak  to  her  husband.   LISA  FOSTER 
thought  that  it  was  NANCY  HEMREICH's  week  to  be  at  the  office, 
but  she  was  told  by  DEBORAH  GORH-^VM  that  HEMREICH's  week  would  be 
the  following  week.   GORHAM  told  LISA  FOSTER  that  FOSTER  was 
unavailable  tc  come  to  the  ohone . 
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FOSTER  had  never  spoken  wich  LISA  FOSTER  before  about 
suicide  and  he  had  never  attempted  suicide  before.   LISA  FOSTER 
believes  that  her  husband  took  his  life  because  he  was  so 
terrib? y  depressed. 

LISA  FOSTER  has  no  doubts  that  her  husband  took  his  own 
life  and  she  had  no  such  doubts  on  the  night  of  July  20,  1993. 


In  terms  of  other  drugs  wnich  may  have  been  prescribed 
for  FOSTER  in  the  past,  LISA  FOSTER  is  aware  of  the  sleeping  pill 
Restoril  having  been  prescribed.   She  also  recalls  that  an 
antibiotic  was  prescribed  for  FOSTER  in  approximately  December 
1992.   LISA  FOSTER  recalls  that  Feldene  was  prescribed  for 
treatment  of  FOSTER'S  tennis  elbow. 

LISA  FOSTER  is  aware  that  her  husband  took  one  50 
milligram  dose  of  Trazadone  on  the  evening  of  July  19,  1993 
because  she  told  her  husband  to  take  one  pill  and  she  watched  him 
take  it.   She  does  not  know  if  he  took  any  sleeping  pills  on  that 
evening.   On  the  morning  of  July  20,  1993,  FOSTER  told  LISA 
FOSTER  that  he  did  not  go  out  for  a  jog  because  it  would  take  him 
too  long  to  cool  off.   LISA  FOSTER  notes  that  her  house  has  only 
one  bathroom  for  such  a  large  family.   She  notes  further  that, 
due  to  her  relatively  early  departure  from  home  on  July  20,  1993, 
there  were  several  family  members  attempting  to  use  the  single 
bathroom  during  the  same  period  of  time. 
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At  this  point  in  the  interview,  LISA  FOSTER  was  asked 
to  examine  a  pair  of  eyeglasses  which  had  been  found  in  Fort 
Marcy  Park  on  July  20,  1993.   LISA  FOSTER  held  the  glasses, 
examined  them,  and  then  stated  that  the  eyeglasses  appeared  to  be 
those  of  her  husband.   LISA  FOSTER  noted  that  the  tips  of  the 
stems  of  the  eyeglasses  had  bite  marks  on  them,  which  was  an 
observation  consistent  with  one  of  her  husband's  habits.   FOSTER 
had  frequently  chewed  on  the  tips  of  his  eyeglasses  as  a  nervous 
habit . 

LISA  FOSTER  then  examined  a  revolver  which  had  been 
brought  to  the  interview  by  the  interviewing  agents.   FOSTER 
examined  the  revolver,  which  had  also  been  found  at  Fort  Marcy 
?ark  on  July  20,  1993,  and  stated  that  she  believed  it  may  be  a 
gun  which  she  formerly  saw  in  her  residence  in  Little  Rock, 
Arkansas . 

LISA  FOSTER  then  examined  a  photocopy  of  a  handwritten 
note  which  has  previously  been  identified  as  having  been  written 
by  her  late  husband.   LISA  FOSTER  oelieves  that  the  original  note 
was  written  on  or  about  July  11,  19i3.   LISA  FOSTER  is  not 
entirely  certain  of  this  date  and  believes  that  the  note  was 
written  sometime  during  the  period  between  July  4  and  July  20, 
1993.   She  believes  that  the  note  was  written  by  FOSTER  iii  their 
Washington  residence  on  a  day  when  there  were  a  number  of  young 
people  in  her  house.   Her  son  was  working  as  a  Senate  aide  and 
there  were  a  number  of  other  aides  visiting  him  on  that  day. 
LISA  FOSTER  invited  FOSTER  to  go  with  her  to  the  store,  but  he 
declined  to  accompany  her.   FOSTER  was  upstairs  in  bed, 
alternately  trying  to  sleep  and  work.   LISA  FOSTER  suggested  to 
FOSTER  that  he  write  down  everything  that  "they"  did  wrong.   She 
suggested  to  FOSTER  that  he  go  on  the  offensive  and  not  continue 
to  take  responsibility  for  every  mistake  which  was  made  in  the 
White  House.   FOSTER  agreed  with  LISA  FOSTER'S  suggestion,  and  he 
sat  up  in  bed  and  appeared  energized.   FOSTER  told  LISA  FOSTER 
that  he  had  not  resigned  yet,  and  he  said  that  he  had  already 
written  his  opening  argument  in  his  defense.   LISA  FOSTER 
believes  that  the  torn  note  which  was  found  was  actually  FOSTER'S 
opening  argument  in  the  event  he  had  to  testify  before  Congress. 
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Although  LISA  FOSTER  did  not  view  or  read  Che  note  on  the  day 
that  FOSTER  appeared  to  be  energized  by  her  remarks,  she  is 
confident  "".hat  the  comments  written  in  the  note  were  written  on 
that  same  day.   LISA  FOSTER  knows  that  FOSTER  was  upset  about  the 
Federal  Bureau  of  Investigation  (FBI)  being  called  in  regarding 
the  Travel  Office  matter,  but  she  does  not  believe  that  FOSTER 
believed  that  the  FBI  had  lied.   People  know  that  representatives 
of  the  media  were  getting  deals  through  the  White  House  Travel 
Office.  'LISA  FOSTER  is  aware  that  people  knew  of  these  deals, 
but  she  herself  knew  nothing  about  FOSTER'S  remarks  in  the  note 
pertaining  to  the  Republicans  or  the  usher's  office.   LISA  FOSTER 
believes  that  FOSTER  was  concerned  about  excessive  costs  being 
incurred  by  the  ushe'-'s  office,  but  FOSTER  never  discussed  these 
r.c-ters  with  her. 

On  Tuesday  night,  July  13,  1993,  FOSTER  spoke  with  LISA 
FOSTER  about  resigning.   LISA  FOSTER  encouraged  him  to  stay  in 
his  position  in  the  White  House  Counsel's  office.   She  advised 
him  that  Congress  would  take  a  recess  in  August  1993  .   LISA 
FOSTER  then  suggested  to  FOSTER  that  he  should  stay  in  his 
current  post  until  Christmas  of  1993.   LISA  FOSTER  understood 
clearly  that  FOSTER  was  speaking  about  the  Travel  Office  when  he 
was  speaking  of  his  depression  and  his  concerns.  . 

LISA  FOSTER  is  aware  of  the  whereabouts  of  some 
ammunition  w'-ich  was  kept  at  the  FOSTER  residence  in  Little  Rock 
prior  to  her  husband's  death.   She  recalls  finding  a  number  of 
shotgun  shells  in  the  top  drawer  of  her  dresser.   She  also 
recalls  that  there  were  a  number  of  shotgun  shells  kept  in  a 
closet.   In  searching  her  house,  LISA  FOSTER  found  a  number  of  20 
gauge  and  12  gauge  shotgun  shells,  some  .22  caliber  ammunition, 
and  possibly  some  small  handgun  ammunition.   LISA  FOSTER  does  not 
recall  seeing  any  such  ammunition  at  her  house  in  Was'~ington, 
D.C. 

LISA  FOSTER  believes  that  she  may  have  seen  the  handgun 
which  she  examined  previously  during  the  interview  at  her 
residence  in  Washington.   LISA  FOSTER  recalls  that  as  she  j«/as 
packing  her  belongings  in  Little  Rock  in  preparation  for  coming 
to  Washington,  D.C,  she  found  a  handgun  inside  a  travel  trunk 
which  had  been  packed  by  FOSTER  prior  to  his  departure  for 
Washington.   Specifically,  as  LISA  FOSTER  was  packing  in  Little 
Rock,  she  came  across  a  silver-colored  gun,  which  she  then  packed 
in  with  her  other  property.   When  LISA  FOSTER  unpacked  the  gun  in 
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Washington,  FOSTER  saw  the  gun  and  commented  on  it.   LISA  FOSTER 
had  not  had  a  prior  conversation  with  FOSTER  about  bringing  a  gun 
to  Washington,  D.C.,  but  she  argued  with  FOSTER  when  the  gun  was 
unpacked.   LISA  FOSTER  told  FOSTER  that  she  did  not  want  any  guns 
in  her  house  in  Washington. 

LISA  FOSTER  is  not  aware  of  any  photographs  which  may 
be  kept  in  Arkansas  which  would  depict  the  guns  owned  by  FOSTER'S 
late  father.   She  is  only  aware  of  snapshots  of  family  members 
going  hunting. 

LISA  FOSTER  is  not  aware  of  any  records  from  the  elder 
MR.  FOSTER'S  estate  which  might  C3scribe  the  firearms  he  had 
owned.   She  is  aware  of  a  handwritten  note  from  the  elder  MR. 
FOSTER  regarding  the  disposition  of  his  property  after  he  passed 
away.   According  to  this  note,  all  of  the  elder  MR.  FOSTER'S  guns 
were  left  to  FOSTER  and  a  diamond  was  left  to  LISA  FOSTER.   After 
the  funeral  for  FOSTER'S  father,  FOSTER  wer.t  down  _tc  his  father's 
house  and  retrieved  the  guns.   LISA  FOSTER  believes  that  there 
were  approximately  three  to  five  handguns  included  in  the  guns 
retrieved  by  her  husband.   She  believes  that  her  husband  obtained 
all  of  the  guns  which  were  left  by  FOSTER'S  father. 

LISA  FOSTER  does  not  know  where  her  husband  kept  the 
guns  left  to  him  by  his  father  while  the  FOSTERS  were  still 
living  in  Little  Rock. 

LISA  FOSTER  believes  that  the  shotguns  from  the  estate 
of  the  elder  MR.  FOSTER  are  currently  in  the  possession  of  her 
brother-in-law,  who  is  the  husband  of  her  sister.   SHARON  BOWMAN, 
FOSTER'S  sister,  has  one  handgun.   LISA  FOSTER  believes  that 
BERYL  ANTHONY  has  one  of  the  handguns  from  the  estate  here  in 
Washington,  D.C.,  but  she  has. not  asked  ANTHONY  that  specific 
question. 

FOSTER  himself  did  not  like  guns.   FOSTER'S  father  had 
give--,  guns  to  LISA  FOSTER'S  sons,  which  displeased  LISA  FOSTER. 
LISA  FOSTER  also  knows  that  FOSTER  kept  a  gun  m  a  closet  in 
their  home  in  Washington,  D.C.   LISA  FOSTER  was  aware  of  the 
location  of  one  gun  inside  her  residence  in  Washington  and  she 
found  that  gun  still  in  its  usual  location  on  the  night  of  July 
2C,  1593.   The  gun  which  she  found  on  that  date  was  not  the 
silver  gun  wnich  she  had  earlier  found  in  the  trunk  in  Little 
Rcc>.   LISA  FOSTER  believes  that  the  gun  found  at  Fort  Marcy  Park 
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may  be  the  silver  gun  which  she  brought  up  with  her  ether 
belongings  when  she  permanently  moved  to  Washington.   LISA  FOSTER 
does  not  know  with  certainty,  but  she  suspects  that  there  were 
some  bullets  at  the  house  in  Washington,  D.C. 

Sometime  within  the  last  two  weeks  prior  to  July  20, 
1993,  LISA  FOSTER  told  FOSTER  to  remove  the  guns  from  their  house 
in  Washingtcn.   FOSTER  told  LISA  FOSTER  not  to  remark  about  the 
guns  in  front  of  the  boys.   LISA  FOSTER  believes  that  she  may 
have  told  her  husband  twice  during  that  time  to  remove  the  guns, 
but  she  never  checked  to  see  if  the  guns  had  actually  been 
removed . 

LISA  FOSTER  assumes  that  ammunition  was  given  to  her 
husband  in  conjunction  with  his  receipt  of  the  guns  from  his 
father's  gun  collection,  but  she  does  not  knew  for  certain.   She 
never  knew  FOSTER  to  buy  any  ammunition  except  fcr  shotgun  shells 
when  he  went  hunting. 

To  the  best  of  LISA  FOSTER'S  knowledge,  FOSTER  never 
carried  a  handgun  in  his  automobile.   She  never  knew  FOSTER  to 
carry  a  gun  with  him  to  work.   FOSTER  parked  his  automobile  in 
slot  16  on  Executive  Boulevard  West  whenever  he  was  at  the  White 
House.   LISA  FOSTER  knows  that  the  trunks  of  vehicles  are  checked 
when  the  vehicles  are  driven  onto  tne  White  House  grounds.   When 
not  in  use,  the  Honda  was  typically  parked  on  the  street  adjacent 
to  the  FOSTER  residence  while  the  FOSTER  family's  Lexus  was 
parked  in  a  space  behind  their  house. 

LISA  FOSTER  believes  that  the  guns  which  were  brought 
by  her  family  from  Little  Rock  to  Washington  were  transported  on 
the  moving  van  with  their  other  belongings. 

LISA  FOSTER  does  not  know  where  her  husbar.d  might  have 
obtained  the  two  loose  bullets  which  were  discovered  m  the 
handgun  found  at  Fort  Marcy  Park . 

LISA  FOSTER  is  not  aware  of  any  background  information 
regarding  her  husband's  possession  of  guns  which  could  assist  in 
tracing  the  gun  found  in  his  hand  at  Fort  Marcy  Park.   SHARON 
BOWKAJj'tcid  LISA  FOSTER  that  FOSTER'S  father  kept  a  gun  by  his 
bed  while  he  was  still  living,  and  LISA  FOSTER  believes  that  that 
gun  may  be  the  same  revolver  she  was  shown  by  the  interviewing 
agents . 
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BOWMAN  told  LISA  FOSTER  that  FOSTER'S  father  kept  a  gun  by  his 
bed  while  he  was  still  living,  and  LISA  FOSTER  believes  that  that 
gun  may  be  the  same  revolver  she  was  shown  by  the  interviewing 
agents . 

FOSTER'S  father  served  in  the  United  States  Navy  during 
the  World  War  II  period  and  may  have  been  stationed  in 
California . 

It  is  difficult  for  LISA  FOSTER  to  believe  that  FOSTER 
may  have  come  home  on  July  20,  1993  to  get  a  gun. 

LISA  FOSTER  still  remembers  her  last  contact  with 
FOSTER  on  the  morning  of  July  20,  1993  in  cheir  kitchen.   She 
recalls  that  FOSTER  was  standing  very  stiffly  in  the  kitchen 
prior  to  departing  for  work.   LISA  FOSTER  now  believes  that  he 
mav  have  had  the  qun  with  him  m  his  briefcase  at  that  time. 


LISA  FOSTER  believes  that  FOSTER  was  suffering  from  a 
major  depression  which  was  brought  about  by  working  too  hard  for 
such  a  long  period  of  time  away  from  his  family.   She  believes 
that  no  one  loved  his  childre.T  mere  than  her  husband. 

FOSTER  was  unable  to  attend  the  ceremony  in  which  the 
Arkansas  Bar  Association  named  hirr,  the  Lawyer  of  the  Year  because 
he  had  to  go  to  Boston,  Massachusetts  that  same  day  to  interview 
Judge  STEPHEN  BREYER.   Judge  BREYER  was  a  candidate  for  a  vacancy 
on  the  United  States  Supreme  Court,  but  he  was  bedridden  as  a 
result  of  a  traffic  accident. 

At  this  point  in  the  interview.  Attorney  JAMES  HAMILTON 
interjected  that  ne  had  traveled  to  Boston  to  interview  Judge 
BREYER  with  FOSTER  on  that  occasion. 

LISA  FOSTER  believes  that  FOSTER  thought  he  would  be 
able  to  attend  the  Arkansas  Bar  Association  ceremony  up  until  the 
very  last  minute.   Both  LISA  FOSTER  and  FOSTER  were  very  upset 
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that  they  were  unable  to  attend.  She  believes  that  his  inability 

to  attend  the  ceremony  would  have  weighed  very  heavily  on  FOSTER 

and  would  have  caused  him  to  feel  embarrassed  before  his  peers  ir. 
Arkansas . 

At  the  conclusion  of  the  interview,  HAMILTON,  on  behalf 
of  LISA  FOSTER,  again  asked  that  the  original  handwritten  note 
which  had  been  torn  up  be  turned  over  to  LISA  FOSTER  at  the 
conclusion  of  the  investigation.   HAMILTON  also  reiterated;  his 
request  that  a  photograph  of  the  note  not  be  released  by  the 
Office  of  the  Independent  Counsel  should  such  a  request  be" 
received  under  the  Freedom  of  Information  Act. 
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TIME 

CALL/MESSAGE 

8:01  a.m. 
9:00  a.m. 

Page  to  Nussbaum 

Message  Slip  to  Maggie  Williams 

10:48  -  10:51  a.m 
11:04  -  11:10  a.m. 
11:11  -  11:14  a.m. 
11:16  -  11:17  a.m. 
11:37  -  11:48  a.m. 
11:50  -  11:54  a.m. 

Call  to  COS 

Call  to  COS  of  First  Lady  -  Maggie  Williams^ 

Call  to  COS 

Call  to  COS 

Call  to  COS  of  First  Lady  -  Maggie  Williams 

Call  to  COS  of  First  Lady  -  Maggie  Williams 

5:13  -  5:22  p.m. 
5:23  -  5:26  p.m. 

Call  to  COS  of  First  Lady  -  Maggie  Williams 
Call  to  Bruce  Lindsey 

7:12  -  7:13  p.m. 

Call  to  Rodham  Arkansas  residence 

^   The  White  House  has  provided  a  telephone  extension  for  Margaret  Williams 
and  Evelyn  Lieberman  that  corresponds  to  the  extension  called  by  Ms.  Thomases 
(456-6266)  in  the  First  Lady's  OfGce. 

Ms.  Thomases  has  testified  that  she  spoke  with  Ms.  Wilhams  on  July  21- 
22,  1993.   (Thomases  dep.  p.  109)   Both  Ms.  Williams  and  Ms.  Lieberman  testified 
that  they  do  not  recall  speaking  with  Ms.  Thomases  by  telephone  on  July  22, 
1993.    Ms.  Williams  testified  that  other  individuals  could  be  reached  at  this 
extension.   The  White  House  has  subsequently  provided  the  Committee  with 
additional  information  regarding  individuals  who  could  be  reached  at  extension 
456-6266  in  July  1993.   The  White  House  has  represented  to  the  Committee  that 
none  of  those  individuals  recalls  speaking  with  Ms.  Thomases  on  July  22. 
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Clinton 


April   6,    1993 


VTA    KATm    DTT.TVPPV 

Xia  L.   Bri9h:t-ColeBan 
Associate  G«iisral  Couns«l 
Federal  Elecrlon  Caaaission 
999    Z  St=reat,    M.W. 

Haahiagton,    DC  204«3 


Re:      Amended   S^-?78    for   Prgsidenrial 
Candtdatg    wn  Mam   J.    gllrreon 


Dear  Ms.    Bright -Coleman: 


Enclosed  for  fillr.c  is  ar.  a^sandsar.-!:  t=  Sciisd-iile  C  of  sr-27S, 
the  Public  Financial  Disclosure  Report,  previously  sutomitted  by 
Presidential  Candidate  William  J.  Clinton. 

The  amendment  reports  thar  Governor  and  Mrs.  Clinton  are 
personal  guarantors  of  a  mortage  loan  to  Whitewater  Development' 
Company ,  Inc . ,  a  real  estate  development  corporation  of  which  they 
are  shareholders. 


CM'iially  yours  ^ 


Bruce  R.  Lindsey     J 
Campaign  Director 


Enclosure 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


WEDNESDAY,  AUGUST  9,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  10:00  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  I  would  just  like  to  make  an  announcement. 

We  are  scheduled  to  start  at  9:30  a.m.  We  are  going  to  delay 
that,  why  don't  we  say,  until  10:00  a.m.  The  reason  for  the  delay 
is  that  a  vote  is  starting  within  the  next  5  minutes. 

Mr.  Nussbaum,  good  to  see  you.  As  I  was  sa3dng,  while  we  were 
scheduled  to  start  at  9:30  a.m.,  the  reason  the  other  Senators  are 
not  here  is  because  a  vote  will  start  within  the  next  5  minutes. 
That  vote  will  take  at  least  15  minutes  to  complete,  plus  they  have 
another  5  minutes,  so  I'm  going  to  suggest  that  we  be  prepared  to 
start  at  10:00  a.m. 

[Recess.] 

The  Chairman.  The  Committee  will  come  to  order. 

Mr.  Nussbaum,  would  you  stand  for  the  purposes  of  the  oath. 

SWORN  TESTIMONY  OF  BERNARD  W.  NUSSBAUM,  FORMER 
COUNSEL  TO  THE  PRESIDENT  OF  THE  UNITED  STATES 

The  Chairman.  Mr.  Nussbaum,  I  understand  that  you  have  a 
prepared  statement  that  you  would  like  to  give  to  the  Committee 
for  the  record,  and  we  would  be  prepared  to  receive  your  testimony 
on  it  at  this  point. 

Mr.  Nussbaum.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  Senator  Sarbanes,  and  Members  of  the  Commit- 
tee  

The  Chairman.  May  I  interrupt  at  this  moment?  Would  you  have 
a  copy  so  we  can  have  copies  made  for  the  Committee? 

Mr.  Nussbaum.  Yes,  we  have  copies,  and  we'll 

The  Chairman.  If  you  could  just  wait  a  moment,  we'll  have  some 
copies  made.  I'm  not  going  to  hold  you  up,  but  if  your  counsel  could 
get  a  copy,  we'll  run  some  off. 
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Mr.  FiTZPATRiCK.  We  have  copies. 

The  Chairman.  Pardon  me? 

Mr.  FiTZPATRiCK.  We  have  copies.  They're  coming. 

Mr.  NUSSBAUM.  Copies  are  coming,  Mr.  Chairman. 

The  Chairman.  Why  don't  you  proceed  as  long  as  we  have  them. 

Mr.  NusSBAUM.  Thank  you. 

Mr.  Chairman,  let  me  say  I  appreciate  the  opportunity  to  deliver 
this  opening  statement.  I  should  tell  you  at  the  outset,  and  I  know 
this  will  not  surprise  you,  since  we  have  all  met  before,  that  I  in- 
tend to  respond  in  detail  to  each  of  the  issues  and  to  all  of  the 
innuendoes  raised  in  this  hearing  room  during  the  past  several 
weeks.  I  intend  to  do  so  with  facts,  not  fantasies,  and  with  a  dis- 
cussion of  how  a  lawyer  is  obliged  to  act  with  respect  to  a  client's 
confidences.  So  let  me  begin. 

As  you  know,  I  was  Counsel  to  the  President  of  the  United  States 
from  January  20,  1993  until  April  5,  1994.  Vincent  Foster  was  my 
Deputy.  He  was  a  superb  lawyer,  an  individual  of  great  integrity, 
and  a  magnificent  human  being.  Vince  was  the  co-senior  partner 
of  the  little  law  firm  we  created  in  the  White  House,  the  White 
House  Counsel's  Office.  It  is  hard  to  imagine  having  a  finer  col- 
league. I  miss  him.  I  miss  him  a  great  deal.  So  do  so  many  others 
who  knew  him  well. 

This  Committee  is  looking  into  the  following  question:  Did  im- 
proper conduct  occur  regarding  the  way  in  which  White  House  offi- 
cials handled  documents  in  Mr.  Foster's  office  following  his  death? 
I  have  an  answer  to  that  question,  Mr.  Chairman.  It  is  a  categor- 
ical no.  There  was  nothing  improper  in  the  way  White  House  offi- 
cials handled  documents  in  Vince  Foster's  office  following  his 
death. 

As  this  Committee  has  heard,  there  were  differences  of  opinion 
with  the  Justice  Department  as  to  how  a  search  of  Vince's  office 
for  a  suicide  note  or  similar  such  documents  should  be  conducted. 
That  office  contained  numerous  confidential  files,  as  well  as  sen- 
sitive documents,  such  as  briefing  reports  on  Supreme  Court  nomi- 
nees and  other  high  Administration  officials. 

Before  any  review  by  me  of  the  documents  in  that  office.  Justice 
Department  officials  wanted  to  read  a  part  of  each  document.  They 
wanted  to  decide  if  a  document  was  privileged  or  relevant  to  their 
search.  That  is  perhaps  understandable  from  their  institutional 
point  of  view,  which  Philip  He3rmann  defined  here  as  "maintaining 
the  credibility  of  Federal  law  enforcement." 

As  White  House  Counsel,  I  was  also  concerned  with  maintaining 
the  credibility  of  Federal  law  enforcement,  but  I  was  bound  to  act 
in  accordance  with  my  obligations  as  a  lawyer,  and  I  did  not  be- 
lieve that  doing  so,  that  acting  accordance  with  my  obligations  as 
a  lawyer  would  undermine  the  credibility  of  Federal  law  enforce- 
ment. It  was  my  ethical  duty  as  a  lawyer  and  as  White  House 
Counsel  to  protect  a  client's  information  and  confidences  and  not 
to  disclose  them  without  a  prior  review  by  me. 

It  was  my  duty  to  preserve  the  right  of  the  White  House  of  this 
President  and  future  Presidents  to  assert  executive  privilege,  attor- 
ney-client privilege,  and  work  product  privilege.  It  was  my  duty  to 
do  nothing  that  could  result  in  an  inadvertent  waiver  of  these 
privileges.  It  was  my  duty  to  protect  the  confidentiality  of  other 
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matters  as  well,  including  sensitive  Government  documents  in  that 
office.  These  were  solemn  professional  obligations  that  I  was  sworn 
as  a  lawyer  to  uphold. 

The  fact  that  law  enforcement  agents  wanted  to  see  if  there  was 
a  suicide  note  in  Vince's  office  before  I  could  review  the  documents 
in  that  office  did  not  give  me  the  right  to  ignore  these  obligations 
and  throw  open  the  door  to  that  office.  It  did  not  give  me  the  right 
to  permit  others,  including  Justice  Department  officials,  to  read  the 
documents  in  Foster's  office  or  even  a  part  of  them  without  a  prior 
review  by  me. 

I  believe  that  each  of  you — and  each  of  you,  like  the  President, 
is  a  major  public  figure — would  want  your  counsel  to  respond  in 
the  same  way  to  a  request  by  the  Justice  Department  or  anyone 
to  examine  your  confidential  documents  in  your  counsel's  office. 
You  would  not  want  the  door  to  your  counsel's  office  thrown  open 
to  even  a  first-page  examination  of  your  confidential  files  without 
a  prior  review  by  you  or  your  counsel.  You  might  waive — and  I'm 
sure  you  would  waive — ^whatever  confidences  and  privileges  you 
had,  and  you  might  cooperate — and  I'm  sure  each  of  you  would  co- 
operate fully  with  investigators,  but  you  and  each  of  you  would 
want  your  documents  in  your  counsel's  office  reviewed  first  before 
you  would  let  anyone  take  a  look  at  them.  You  would  want — and 
I  know  you  would  want — any  decision  to  waive  confidentiality  and 
jrivilege  respecting  your  documents  to  be  reached  carefully  and  de- 
iberately.  The  President  of  the  United  States  was  entitled  to  at 
east  the  same  protection,  to  at  least  the  same  right  regarding  doc- 
uments in  his  Deputy  Counsel's  office  after  that  lawyer,  Vince  Fos- 
ter, died  in  July  1993. 

As  I  said,  I  did  not  believe  in  July  1993  that  my  acting  in  accord- 
ance with  my  obligations  as  a  lawyer  would  undermine  the  credi- 
bility of  Federal  law  enforcement.  I  still  do  not  believe  it  after  hear- 
ing Mr.  Hejonann's  testimony  before  this  Committee. 

Mr.  Heymann  apparently  believes  that  all  lawyers,  other  than 
Justice  Department  lawyers,  are  "players"  with  a  "significant  stake 
in  the  matter."  He  believes  they  cannot — and  indeed  they  must 
not — ^be  trusted  to  "act  as  a  referee,"  his  words,  when  it  comes  to 
reviewing  and  producing  documents.  That  notion  is  foreign  to  our 
system  of  civil  and  criminal  justice.  It  is  contrary  to  how  our  sys- 
tem functions. 

All  lawyers,  whether  they  are  White  House  lawyers,  private  law- 
yers, or  Justice  Department  lawyers,  are  bound  by  the  same  ethical 
obligations.  No  one  of  us  stands  on  a  higher  pedestal  than  the 
other.  No  one  of  us  is  more  or  less  of  a  player  with  a  stake  than 
the  other.  No  one  of  us  is  more  or  less  deserving  of  trust  than  the 
other.  In  our  system  of  justice,  tens  of  thousands  of  lawyers  each 
day  act  as  referees  under  strict  ethical  rules  when  it  comes  to  re- 
viewing and  producing  documents.  This  is  how  our  system  func- 
tions. These  lawyers  are  subject,  of  course,  to  that  ultimate  referee, 
our  judges. 

Phil  Heymann's  view  that  when  it  comes  to  the  President's  docu- 
ments, the  public  will  only  trust  and  accept  the  word  of  a  Justice 
Department  lawyer  and  not  a  White  House  counsel  or  a  private 
lawyer  is  not  only  disappointing,  it  is  destructive,  for  it  feeds  the 
very  cynicism,  it  creates  the  very  distrust  that  he  claims  to  be  com- 
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bating.  I've  known  Phil  Hejnnann  a  long  time.  Phil  is  a  good  and 
decent  and  honest  person.  Here,  in  my  judgment,  he  just  happens 
to  be  profoundly  wrong.  And  so,  as  I  will  describe  later,  while  I 
sought  to  accommodate  the  legitimate  needs  of  law  enforcement,  I 
fulfilled  my  professional  obligations,  and,  as  you  will  hear,  I  was 
also  concerned,  as  Mr.  Heymann  appears  to  be,  about  appearances. 

Before  I  turn  to  specific  events  regarding  the  handling  of  docu- 
ments following  Mr.  Foster's  death,  I  want  to  tell  you  about  certain 
things  that  did  not  happen.  I  did  not,  nor  to  my  knowledge,  did 
anyone  else  in  the  White  House  destroy,  mishandle,  or  misappro- 
priate any  document  in  Vincent  Foster's  office. 

The  documents  in  Vince  Foster's  office  were  preserved.  The  docu- 
ments in  Vince  Foster's  office  were  preserved.  Every  document 
sought  by  law  enforcement  authorities,  some  right  after  Vince's 
death  and  others  months  later  when  the  Whitewater  matter  erupt- 
ed in  the  press,  were  turned  over  by  the  White  House  and  by  the 
President.  It  has  been  suggested  over  and  over  again  that  the  rea- 
son I  transferred  personal  files  to  the  First  Family  after  Vince's 
death  was  because  I  or  others  had  some  deep  concern  with  the 
Whitewater  matter.  This  is  false. 

The  Whitewater  matter,  which  subsequently  became  the  focus  of 
so  much  attention,  was  not  on  our  minds  or  even  in  our  conscious- 
ness in  July  1993.  Whitewater  had  absolutely  nothing  to  do  with 
how  documents  were  handled  in  the  White  House  following  Vince 
Foster's  death,  and  yet  it  is  that  matter,  Whitewater,  that  has  re- 
sulted in  these  hearings.  I  will  return  to  this  later. 

Let  me  now  describe  in  some  detail  those  fateful  days  in  July 
1993. 

Tuesday,  July  20. 

I  was  at  a  Washington  restaurant  on  the  evening  of  July  20, 
1993  with  my  wife  and  friends.  That  was  the  day  that  the  Presi- 
dent announced  the  appointment  of  Louis  Freeh  as  the  new  Direc- 
tor of  the  FBI. 

It  was  also  the  day  that  Judge  Ruth  Bader  Ginsburg  began  her 
successful  Senate  confirmation  hearings  for  the  Supreme  Court. 
Vince  and  I  had  been  involved  with  both  those  appointments.  We 
were  very  proud  of  them.  So  I  was  in  a  happy  frame  of  mind  that 
evening  when  the  White  House  called  me  at  the  restaurant.  When 
I  was  told  that  Vince  had  committed  suicide,  I  was  stunned  and 
deeply  depressed.  I  immediately  went  to  the  White  House,  where 
I  saw  the  President  and  a  number  of  White  House  officials.  As  you 
have  heard,  we  were  all  understandably  sick  with  grief. 

The  President  left  with  Mack  McLarty,  the  Chief  of  Staff,  to  com- 
fort the  Foster  family.  Because  I  was  concerned  that  my  staff  not 
learn  of  Vince's  death  through  media  reports,  I  went  to  my  office 
to  phone  them.  As  I  walked  to  my  office,  it  occurred  to  me  that  per- 
haps Vince  left  a  note  telling  us  why  he  had  taken  his  life.  I  de- 
cided to  go  to  his  office,  which  was  next  to  mine,  to  see  if  there  was 
a  suicide  note. 

When  I  reached  the  White  House  Counsel's  suite  at  around  10:45 
p.m.,  I  found  the  door  open.  Patsy  Thomasson  and  Maggie  Wil- 
liams, two  White  House  staff  members,  were  in  Vince's  office. 
Maggie  was  sitting  on  Vince's  sofa  crying.  Patsy,  who  was  sitting 
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behind  Vince's  desk,  said  they  had  just  arrived.  Patsy  told  me  she 
was  looking  for  a  suicide  note.  Patsy  and  I  checked  the  surfaces  in 
Vince's  office.  We  opened  a  drawer  or  two  looking  for  a  note. 

No  one — no  one  looked  through  Vince's  files.  Patsy  did  not  exam- 
ine any  individual  file.  She  did  not  rummage  through  or  examine 
any  individual  file,  nor  did  I.  We  did  not  find  a  note.  We  spoke 
about  Vince  and  what  a  tragedy  this  was.  Each  of  us,  all  of  us  were 
quite  emotional  that  night.  The  three  of  us  then  left  the  office. 
Nothing  was  removed  by  any  of  us.  We  were  there  no  more  than 
10  minutes.  It  has  been  suggested  that  our  brief  look — our  brief 
human  look,  understandable  look  for  a  note  that  night  of  July  20 
was  some  secret,  mysterious  act  to  be  hidden  from  others. 

The  fact  is  that  the  next  morning  on  July  21  I  told  law  enforce- 
ment officials  that  Patsy,  Maggie,  and  I  were  in  Vince  Foster's  of- 
fice the  night  before.  I  told  him  that  Patsy  and  I  briefly  looked  for 
a  suicide  note  and  found  nothing.  After  leaving  Vince's  office  on 
July  20,  I  remained  in  the  Counsel's  suite.  I  went  next  door  to  my 
own  office.  I  made  the  phone  calls,  very  difficult  phone  calls,  to  my 
stajff  to  tell  them  of  Vince's  death.  I  was  there  for  about  an  hour. 
When  I  left  my  office  that  night,  I  believe  I  locked  the  door  of  the 
suite,  as  was  my  habit  when  I  was  the  last  one  leaving. 

Wednesday,  July  21. 

July  21  was  a  difficult  and  busy  day.  Many  members  of  the 
White  House  staff  visited  the  Counsel's  Office  to  express  their  sjrm- 
pathies,  to  talk  about  Vince.  There  was  much  for  me  to  do  that  day. 
When  I  arrived  at  the  White  House  that  morning,  my  staff  was  in 
shock.  All  were  grieving.  I  learned  that  one  of  my  secretaries  had 
gone  into  Vince's  office  that  morning  to  straighten  it  up.  That  sec- 
retary, who  was  distraught,  felt  Vince's  office  should  look  nice 
when  people  came  to  see  it.  I  asked  her  not  to  go  back  into  the  of- 
fice. Vince's  office  itself  did  not  have  a  lock  on  the  door,  but  the 
Counsel's  suite  did. 

Initially  I  did  not  think  about  securing  the  office  in  any  special 
manner.  It  was  not  a  crime  scene.  Vince  did  not  die  there.  One 
does  not  typically  seal  the  workplace  of  a  person  who  commits  sui- 
cide. No  one  the  night  before  suggested  to  me  that  Vince's  office 
should  be  sealed,  but  on  the  morning  of  July  21,  after  talking  about 
the  issue  with  two  of  my  staff  members,  we  called  the  Secret  Serv- 
ice. We  asked  to  have  an  agent  stand  outside  of  and  control  access 
to  Vince's  office.  The  Secret  Service  promptly  complied  with  that 
request.  That  evening,  a  lock  was  installed  on  the  office  door. 

That  morning  of  July  21,  I  also  attended  a  meeting  in  the  White 
House  with  the  Park  Police.  They  told  us  about  the  discovery  of 
Vince  Foster's  body  and  the  scene  of  his  death.  They  said  they  be- 
lieved that  Vince  had  committed  suicide.  The  President  came  to  the 
Counsel's  suite  on  July  21.  He  came  to  console  the  people  who 
worked  there. 

While  the  President  was  with  us,  I  briefly  entered  Vince's  office. 
I  removed  and  showed  to  the  President  an  early  1950's  photograph 
of  Ms.  Mary's  kindergarten  class  in  Hope,  Arkansas.  That  photo- 
graph, which  Vince  cherished,  showed  a  5-year-old  Vince  Foster 
and  a  5-year-old  Bill  Clinton.  Nothing  else  was  removed  from 
Vince's  office  that  day.  Later  that  afternoon,  the  President,  Mack 
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McLarty  and  I  addressed  the  entire  White  House  staff  to  try  to 
comfort  them.  It  was  not  easy. 

Mid-day,  members  of  the  Park  Pohce  contacted  me.  They  asked 
me  to  review  the  contents  of  Mr.  Foster's  office  to  see  if  there  was 
a  suicide  note,  an  extortion  note,  or  some  other  similar  document. 
They  also  asked  to  interview  me  and  members  of  my  staff. 

I  thought  there  might  be  multiple  requests  for  information,  so  I 
called  Mr.  Heymann,  Philip  Heymann,  the  Deputy  Attorney  Gen- 
eral, and  asked  if  the  Justice  Department  would  agree  to  coordi- 
nate the  investigations  of  Foster's  death.  He  said  the  Department 
would  do  so.  In  the  late  afternoon,  I  met  with  representatives  of 
the  Park  Police,  the  Department  of  Justice,  and  others.  We  agreed 
that  interviews  of  my  staff  members,  many  of  whom  were  still 
shaken,  would  be  held  the  next  morning.  We  also  agreed  after  some 
discussion  that  a  search  of  Vince's  office  would  take  place  the  next 
day  to  search  more  thoroughly  for  a  suicide  note  or  similar  such 
document.  I  will  return  shortly  to  this  meeting  with  the  Justice  De- 
partment on  July  21, 

Thursday,  July  22. 

The  next  day,  on  July  22,  the  Park  Police  interviews  of  staff 
members  took  place  as  scheduled.  The  search  of  Vince's  office 
began  in  the  early  afternoon.  How  the  search  of  Vince  Foster's  of- 
fice was  conducted:  Prior  to  the  search  of  Mr.  Foster's  office,  I  gave 
a  good  deal  of  thought  about  how  it  should  be  done.  Vince's  office 
was  the  office  of  a  senior  executive  branch  lawyer.  It  contained  nu- 
merous confidential  and  privileged  files.  It  had  extremely  sensitive 
documents,  such  as  briefing  books  on  Supreme  Court  nominees  and 
sensitive  reports,  background  reports  on  other  high  Administration 
officials.  I  believed  there  also  might  be  national  security  informa- 
tion in  the  office. 

As  a  lawyer  and  as  a  former  Justice  Department  prosecutor,  I 
was  an  Assistant  U.S.  Attorney  in  the  1960's  under  Robert  Ken- 
nedy, the  Attorney  General,  and  Bob  Morgenthau,  the  U.S.  Attor- 
ney. As  a  Federal  former  prosecutor  myself,  I  understood  and  re- 
spected the  desire  of  law  enforcement  officials  to  examine  the  office 
promptly.  I  understood  their  need  to  see  if  there  was  a  suicide  note 
or  some  other  such  document  that  might  help  explain  Vince  Fos- 
ter's death. 

It  is  important  to  understand  what  we  were  being  asked  to  do 
on  July  22,  to  understand  what  the  search  was  for  and  what  it  was 
not  for.  The  search  was  for  a  suicide  note,  an  extortion  note  or 
some  similar  document  which  reflected  depression  or  acute  mental 
anguish.  That  is  the  request  law  enforcement  officials  made  of  me. 
They  did  not  ask  to  read  every  piece  of  paper  in  Foster's  office, 
every  official  White  House  record  there,  every  personal  file  there  to 
see  if  there  was  any  indication  of  concern  about  any  matter  Vince 
had  been  working  on. 

I  was  not  faced  with  a  request  for  some  general  excursion 
through  documents  to  determine  Vince's  state  of  mind  about  mat- 
ters he  was  working  on.  But  even  as  to  the  limited  request  made 
of  me  on  July  22,  it  was  my  duty  as  a  lawyer  and  as  White  House 
Counsel  to  protect  client  confidences,  including  highly-sensitive 
Government  documents  in  that  office.  It  was  my  duty  to  preserve 
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the  ability  of  the  White  House  to  assert  executive,  attorney-client, 
and  work  product  privileges  and  to  be  concerned  about  institutional 
precedent. 

This  was  a  duty  that  I  could  not  ignore.  This  was  my  profes- 
sional obligation  under  the  code  of  professional  responsibility  and 
the  model  rules  of  professional  conduct,  which,  in  one  form  or  an- 
other, govern  the  conduct  of  all  lawyers  and  protect  the  confidences 
and  secrets  of  all  clients.  Before  deciding  on  how  to  balance  the 
competing  interests  I  was  facing,  I  spoke  with  other  attorneys  in 
the  White  House  on  the  morning  of  July  22.  I  talked  to  a  number 
of  people  about  this  issue  as  to  how  to  search  for  a  suicide  note 
should  be  conducted. 

But  I  did  not  speak  to  the  President  or  the  First  Lady  about  this 
matter,  nor  did  Susan  Thomases  or  anyone  else  convey  a  message 
to  me  from  either  of  them.  Susan  Thomases  did  not  discuss  the 
First  Lady's  views  with  me,  but  I  should  say  I  assume  from  the 
outset  of  this  tragedy  that  the  First  Lady,  who's  a  very  good  law- 
yer, like  every  other  good  lawyer  in  or  out  of  the  White  House, 
would  believe  that  permitting  unfettered  access  to  a  lawyer's  office 
is  not  proper.  That  was  my  assumption.  It  was  not  the  result  of 
any  conversation  with  her. 

I  was  urged  by  one  senior  White  House  official.  Jack  Quinn,  who 
you've  seen,  the  Vice  President's  Chief  of  Staff  who  is  an  able  and 
experienced  Washington  lawyer,  not  to  permit  law  enforcement 
agents  to  enter  Vince  Foster's  office  at  all.  Jack  was  not  concerned 
about  particular  documents  or  files.  We  never  had  a  discussion 
about  any  sensitive  matter.  Jack  was  concerned  and  properly  con- 
cerned about  setting  an  unfortunate  precedent  for  the  future  and 
the  institutional  need  of  the  White  House  to  preserve  confidential- 
ity, concerns  I  shared. 

Jack  suggested  that  I  should  inventory  the  office  and  create  a  log 
of  privileged  documents.  I  also  talked  to  Bill  Burton,  who's  an  able 
Arkansas  and  Texas  lawyer,  he  was  Mack  McLartys  principal  as- 
sistant. Burton  leaned  in  the  same  direction  as  Quinn. 

However,  if  I  had  agreed  with  their  otherwise  sensible  and  con- 
servative counsel,  it  would  have  meant  that  law  enforcement 
agents  could  not  have  entered  Vincent  Foster's  office  for  many, 
many  days.  It  would  have  taken  a  long  time  to  do  an  inventory  and 
a  log  of  privileged  documents.  Such  a  delay,  I  knew,  would  have 
greatly  displeased  law  enforcement  agents.  It  would  have  angered 
and  it  would  have  frustrated  them.  I  believed  it  was  not  fair  to 
those  officials  to  keep  them  out  when  all  they  were  asking  was  to 
conduct  a  prompt  search  for  a  suicide  note. 

I  also  did  not  think  it  politically  wise  to  keep  them  out.  Barring 
the  door  to  Vince's  office  did  not  make  sense  to  me  from  a  public 
perception  point  of  view.  You  see,  I  was  concerned  about  appear- 
ances. If  I  had  not  been  concerned,  I  would  have  followed  the  ad- 
vice of  my  fellow  attorneys  and  denied  everyone  access  to  Vince's 
office.  That  is  the  way  we  likely  would  have  acted  in  private  prac- 
tice with  respect  to  a  search  of  a  lawyer's  office.  But  I  understood 
well  that  we  were  representing  a  public  figure,  the  President  of  the 
United  States. 

I  decided  I  was  not  going  to  keep  law  enforcement  officials  out 
of  Vince's  office.  I  chose  a  middle  ground.  I  chose  a  procedure  that 
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balanced  and  accommodated  the  interest  of  confidentiality  and  law 
enforcement  interest.  I  chose  a  procedure  that  provided  the  agents 
with  immediate  access  to  Vince's  office  avoiding,  I  hope,  by  doing 
so,  unnecessary  conflict  with  the  agents  and  unfortunate  appear- 
ances. 

This  is  the  procedure  I  followed.  This  is  what  we  did  on  July  22. 
I  entered  Mr.  Foster's  office  together  with  the  law  enforcement  offi- 
cials. No  one  sat  in  a  hallway.  The  agents  were  with  me  at  all 
times  during  the  search  in  Vince's  office.  As  the  agents  watched, 
I  personally  pulled  out  each  of  the  files  in  that  office.  I  briefly  re- 
viewed the  files.  As  I  was  doing  so,  I  gave  the  agents  a  general  de- 
scription of  the  documents,  and  I  checked  to  see  if  there  was  a  sui- 
cide note  or  an  extortion  note  or  other  similar  document  in  those 
files,  which  is  what  this  search,  after  all,  was  all  about.  But  the 
agents  did  not  sit  as  cigar  store  dummies  as  I  conducted  the 
search. 

I  also  accepted  requests  from  the  agents  to  read  for  themselves 
any  document  I  was  describing.  As  I  went  through  the  files  in 
Vince  Foster's  office,  the  agents  did  respond.  They  did  ask  to  see 
and  read  certain  documents.  I  set  those  documents  aside.  Subse- 
quently, after  we  reviewed  them,  every  document  the  agents  asked 
for  was,  within  a  matter  of  days,  given  to  the  law  enforcement  offi- 
cials. The  procedure  I  used  provided  law  enforcement  officials  with 
prompt  access  to  Vince's  office.  At  the  same  time,  it  protected  con- 
fidentiality and  preserved  the  right  to  claim  privilege.  But  we 
never  claimed  privilege.  I  repeat,  we  never  claimed  privilege.  Every 
document  the  investigative  authorities  asked  for  was  given  to 
them. 

Now,  let  me  turn  back  to  my  meeting  with  Justice  Department 
officials  on  July  21.  I  am  aware  that  some  of  those  officials  have 
said  that  on  July  21  we  reached  an  agreement,  that  we  agreed  that 
they  would  be  able  to  read  at  least  a  portion  of  each  document  in 
Vince's  office  to  determine  what  was  privileged  and  relevant.  Phil 
Hejonann  also  believes  I  owed  him  a  call  back  on  July  22  to  discuss 
the  position  I  was  taking.  I  had,  and  as  I  said  earlier,  and  continue 
to  have  a  high  regard  for  the  Justice  Department  officials  involved 
in  this  matter,  Phil  Heymann,  David  Margolis,  and  Roger  Adams. 
They  are  good  people.  We  were  all  trying  in  good  faith  to  accommo- 
date our  respective  institutional  interests. 

We  had  legitimate  differences  of  opinion,  differences  that  clearly 
remain  to  this  day,  and  difficult  judgment  calls  to  make.  We  dis- 
cussed various  options.  I  never  tried  to  cut  off  discussion,  nor  did 
I  consciously  duck  Phil's  desire  to  talk  further  to  me.  One  option 
we  discussed  on  July  2 1  was  the  possibility  of  allowing  Justice  De- 
partment lawyers  to  look  at  a  portion  of  each  document  to  see  if 
it  was  privileged.  I  did  say  I  would  consider  that  option.  I  did  not 
say  I  would  agree  to  it.  I  did  consider  it  very  carefully. 

By  the  next  day,  I  had  determined  that  this  would  create  an  un- 
acceptable risk  of  disclosure  of  confidences  and  an  equal  unaccept- 
able risk  of  waiver  of  the  privileges  I  was  obligated  to  protect.  As 
for  privileged  matters,  the  law  regarding  waiver  is  both  strict  and 
uncertain.  A  party  cannot  selectively  disclose  portions  of  attorney- 
client  privileged  documents  without  running  a  serious  risk  of  for- 
feiting the  right  to  keep  other  documents  and  communications  on 
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that  subject  matter  privileged.  I  could  not  take  such  a  risk  of  waiv- 
er consistent  with  my  obligations  to  preserve  the  right  to  assert 
privilege. 

If  the  Justice  Department  officials  believe  that  we  reached  an 
agreement  after  our  July  21  meeting,  then  a  misunderstanding  and 
a  miscommunication  occurred,  and  I  may  be  responsible  for  that. 
But  I  do  not  believe,  nor,  as  you  have  heard,  do  my  colleagues  in 
the  White  House  Counsel's  Office  believe,  who  were  also  present  at 
those  meetings,  that  we  reached  any  agreement  on  July  21  or  that 
we  in  any  way  misused  the  Department  of  Justice. 

If  anyone  at  the  Justice  Department  felt  at  the  end  of  the  day 
on  July  2 1  that  there  was  an  inadequate  review  of  the  documents 
in  Mr.  Foster's  office  or  that  agreements  were  broken  or  that  more 
should  have  been  done,  they  could  have  at  any  time  after  July  22, 
asked  for  a  further  review.  They  could  have  asked  for  specific  files 
or  all  the  files,  and  we  would  have  responded  as  we  thought  appro- 
priate, but  no  one  ever  did  so.  To  me  at  least,  that  inaction  then, 
lack  of  action  then  speaks  louder  than  words  now. 

Let  me  now  turn  to  the  search — return  to  the  search  on  July  22. 
During  the  search,  I  came  across  a  substantial  number  of  Mr.  Fos- 
ter's own  personal  files.  They  were  placed  in  a  separate  pile  on  Mr. 
Foster's  desk.  I  believed  Vince's  personal  files  no  longer  belonged 
in  the  White  House  Counsel's  Office.  They  were  not  Government 
records.  They  were  his  personal  records.  If  there  were  to  be  any  re- 
quests to  examine  those  documents,  they  should  be  directed  to  the 
family's  personal  lawyers.  I  said  that.  I  said  that  in  so  many  words 
to  the  law  enforcement  officials.  I  said  if  you  want  to  look  at  Fos- 
ter's files,  personal  files,  talk  to  his  personal  lawyers. 

They  agreed  to  my  transfer  of  the  personal  files  to  the  Foster 
family  lawyer,  who,  as  you  all  know,  was  there  during  the  search. 
I  made  the  transfer  right  on  the  spot,  right  in  front  of  the  law  en- 
forcement agents.  Later,  those  officials  contacted  the  Foster  family 
lawyer.  They  asked  to  see  and  read  all  the  Foster  personal  docu- 
ments. As  you  have  heard  at  this  hearing,  after  the  documents 
were  first  reviewed  by  the  Foster  family  lawyer  consistent  with  his 
professional  obligations,  his  ethical  obligations,  the  officials,  the 
law  enforcement  officials  were  shown  every  one  of  the  Foster  per- 
sonal documents. 

The  vast  majority  of  the  files  I  reviewed  during  the  office  search 
on  July  22  were  Mr.  Foster's  working  files,  matters  that  he  was 
working  on  in  his  role  as  Deputy  White  House  Counsel.  When  the 
agents  left,  the  search  was  over.  I  wanted  to  get  on  with  the  work 
of  the  office,  to  reassign  Foster's  matters  to  other  attorneys.  As  this 
Committee  has  heard,  the  Justice  Department  attorneys  were 
aware  that  Foster's  working  files  would  be  immediately  distributed 
to  other  attorneys  in  the  office.  I  began  this  process  immediately. 

Now,  let  me  turn  to  the  Clinton  personal  files.  During  the  office 
search  on  July  22,  I  saw  a  number  of  files  that  concerned  personal 
matters  of  the  Clintons.  I  identified  them  to  the  agents  present.  I 
said  these  were  Clinton  personal  files.  I  said  these  involve  invest- 
ments, taxes,  other  financial  matters  and  the  like.  Included  was  a 
file  on  the  Clintons'  Whitewater  real  estate  investment.  I  knew 
that  Vince  had  been  assisting  the  First  Family  in  completing  finan- 
cial disclosure  statements,  filing  tax  returns,  and  creating  a  blind 
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trust.  A  President  and  his  family  are  officially  required  to  perform 
such  acts. 

As  such,  it  is  proper  and  indeed  traditional  for  the  White  House 
Counsel's  Office  to  assist  in  that  official  function.  Mr.  Foster  need- 
ed access  to  the  Clinton  personal  files  for  these  official  purposes. 
They  were,  therefore,  properly  in  the  White  House  Counsel's  Office. 
But  that  did  not  make  them  any  less  personal  files. 

Even  though  the  First  Family  has  to  file  financial  disclosure 
forms  and  other  similar  documents,  blind  trust  and  the  like,  and 
even  though  it  must  use  its  personal  financial  files  as  the  basis  for 
that  disclosure,  it  does  not  follow  that  every  such  file  becomes  a 
Presidential  record.  That  would  be  a  ludicrous  result.  Those  files 
had  nothing  to  do  with  the  transaction  of  Government  business,  al- 
though they  were  needed  to  file  official  forms.  They  remained  per- 
sonal files.  They  remained  the  Clintons'  personal  files.  I  knew  that 
the  work  on  the  projects  for  which  the  personal  files  were  needed 
had  recently  been  completed. 

With  Vince's  death  and  the  work  done,  the  reason  for  our  office 
possessing  these  personal  files  was  at  an  end.  Just  as  I  believed 
the  Foster  personal  files  should  go  to  the  Foster  family  lawyers,  I 
believed  the  Clinton  personal  files  belonged  in  the  hands  of  the 
First  Family  or  their  personal  lawyers.  Shortly  after  the  search  of 
Vince's  office  was  completed,  I  asked  Maggie  Williams  the  First 
Lady's  Chief  of  Staff,  to  help  me  transfer  these  files  to  the  Clintons 
and  to  their  personal  lawyers. 

I  told  Maggie  that  I  thought  the  Clintons  would  probably  want 
to  send  the  files  to  Williams  &  Connolly,  a  Washington  law  firm 
that  had  been  working  with  Vince  and  was  representing  them  per- 
sonally. I  said  she  should  confirm  that  with  the  First  Family.  The 
Clinton  personal  files  were  sent  to  the  White  House  residence  on 
the  evening  of  July  22.  They  were  sent  to  the  residence  because  it 
was  late  in  the  day  and  we  were  leaving  for  the  funeral  in  Arkan- 
sas early  the  next  morning. 

While  it  would  have  been  perfectly  proper  for  them  to  do  so,  if 
they  so  desired,  it  was  my  understanding  that  neither  the  Presi- 
dent nor  the  First  Lady  examined  those  files  while  they  were  in  the 
residence.  On  Thursday,  July  27  after  we  returned  from  the  Foster 
funeral,  the  personal  files,  the  Clinton  personal  files  were  delivered 
to  Williams  &  Connolly. 

As  this  Committee  has  heard,  the  Justice  Department  attorneys 
understood  that  these  Clinton  personal  files  would  be  going  to  the 
President's  outside  attorneys.  It  has  been  suggested  that  I  trans- 
ferred the  Clinton  personal  files  because  of  some  deep  concern  that 
I  or  others  had  with  Whitewater.  As  I  said  earlier,  that  is  false.  My 
decision  to  transfer  the  Clinton  personal  files,  including  the  White- 
water file,  had  absolutely  nothing  to  do  with  what  has  come  to  be 
called  the  Whitewater  matter. 

If  you  had  asked  me  on  July  22,  1993,  the  day  I  transferred  that 
file  among  others,  what  Whitewater  was,  I  do  not  believe  I  could 
have  told  you.  Questions  about  the  Whitewater  real  estate  invest- 
ment had  surfaced  briefly  in  March  1992  during  the  Presidential 
campaign.  But  in  July  1993,  Whitewater  was  not  on  my  screen, 
nor,  as  far  as  I  know,  was  it  the  subject  of  discussion  in  the  White 
House.  And  if  it  was,  it  was  something  I  would  have  known. 
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It  was  not  until  months  later  that  I  learned  there  was  an  inves- 
tigation involving  the  Whitewater  matter.  Whitewater  was  also  not 
mentioned  in  Vince's  now-famous  torn-up  writing  found  in  the  bot- 
tom of  his  briefcase.  Vince  did  in  that  writing  list  a  number  of 
things  that  were  bothering  him.  Whitewater  was  not  one  of  them. 
On  Friday,  July  23,  we  flew  to  Arkansas  with  the  President  to  at- 
tend Vince's  funeral.  I  returned  to  the  White  House  on  July  26. 
During  that  period  of  time,  Mr.  Foster's  office  was  locked. 

Before  we  left  for  the  funeral,  I  had  asked  Steve  Neuwirth  to 
pack  up  the  remaining  personal  items  in  Vince's  office  such  as  pho- 
tographs and  wall  hangings  and  send  them  to  the  Foster  family. 
On  Monday,  July  26,  Steve  turned  to  his  task.  He  started  to  fill  a 
box  with  Foster  personal  items.  He  picked  up  Vince's  briefcase  and 
turned  it  over  to  place  it  in  the  box.  Yellow  scraps  of  paper  fell  out 
of  the  briefcase. 

As  Steve  collected  the  scraps,  he  noticed  there  was  handwriting 
on  them.  During  the  July  22  search,  I  had  removed  files  from  this 
briefcase.  I  had  not  noticed  scraps  at  the  bottom  of  the  case,  nor 
do  I  recall  any  conversation  on  that  date  referring  to  scraps  in  the 
bottom  of  the  case  with  Cliff  Sloan  or  anyone  else.  On  July  26,  as 
soon  as  the  scraps  were  found,  they  were  pieced  together  by  Steve 
in  my  office  with  my  help.  We  discovered  a  list  in  Vince's  hand- 
writing. It  reflected  issues  that  had  been  troubling  Vince.  As  I  said, 
Whitewater  was  not  one  of  them. 

This  list  was  given  to  the  Park  Police  the  next  day,  on  July  27, 
after  Mrs.  Foster  and  the  President  were  given  a  chance  to  review 
it.  I  waited  a  day  to  turn  the  list  over  because  I  believed  then  and 
I  believe  now  that  it  was  common  decency  to  allow  Lisa  Foster  to 
see  the  writing  before  it  was  turned  over,  to  see  it  before  it  could 
be  leaked  or  before  it  could  be  on  national  TV  in  some  fashion.  Lisa 
saw  it  on  the  afternoon  of  July  27. 

I  thought  it  also  appropriate  that  the  President,  who  was  out  of 
town  that  day,  have  a  chance  to  see  it,  if  he  wished,  before  it  was 
turned  over.  This  1-day  delay  had  no  impact  whatsoever  on  any  in- 
vestigation. In  essence,  this  is  how  the  documents  in  Vince  Foster's 
office  were  handled  after  his  death.  Nothing  was  destroyed.  Every- 
thing was  preserved.  Everything  that  law  enforcement  officials 
asked  for  was  turned  over  to  them. 

Whitewater  was  not  on  my  mind  at  the  time  of  that  death,  nor 
I  believe  on  anyone  else's.  And  in  attempting  to  accommodate  my 
professional  obligation  to  preserve  a  client's  confidences,  to  accom- 
modate my  professional  obligation  with  legitimate  law  enforcement 
needs,  I  was  asking  as  a  lawyer  must  act.  I  was  acting  as  a  lawyer 
should  act.  I  was  acting  as  a  lawyer  is  obligated  to  act. 

Looking  back,  therefore,  despite  hue  and  cry,  despite  the  media 
frenzy,  despite  this  hearing,  if  I  had  to  do  it  all  over  again,  facing 
the  same  circumstances,  I  would  do  it  essentially  the  same  way. 
Does  this  mean  I  would  repeat  every  single  step?  Does  this  mean 
I  would  do  everything  exactly  the  same  as  I  did  it  then?  Does  this 
mean  that  I  acted  perfectly  in  every  respect?  Of  course  not. 

Certainly  on  July  22  I  wish  I  had  looked  more  carefully  into  the 
bottom  of  the  briefcase.  I  wish  I  had  found  the  scraps  of  paper  on 
that  day,  but  that  omission  resulted  in  no  harm.  The  note  in  the 
briefcase,  fortunately,  was  discovered  4  days  later,  gave  us  a  clue 
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to  what  was  bothering  our  friend  Vince  and  turned  over  to  law  en- 
forcement authorities^ — excuse  me,  and  turned  over  to  law  enforce- 
ment authorities. 

I  believe  the  fundamental  decisions  I  made  were  correct,  how  to 
conduct  a  prompt  search  for  a  suicide  note  in  a  lawyer's  office,  how 
to  handle  files  in  that  office.  I  was  required  to  make  difficult  judg- 
ments in  a  unique  situation.  I  was  required  to  balance  differing  in- 
terests in  a  sensible  manner.  I  believe  I  did  so.  I  do  look  back  on 
those  days  in  July  1993  with  a  profound  sense  of  sadness  and  re- 
gret. That  is  because  we  lost  Vince  Foster.  But  I  do  not  look  back 
with  regret  at  the  way  we  in  the  White  House  Counsel's  Office  con- 
ducted ourselves  in  those  tragic  days  following  his  death  and  the 
way  we  handled  the  documents  in  Vince's  office. 

Let  me  now  say  that  in  my  view,  the  reason  we  are  having  this 
hearing  on  the  handling  of  documents  has  really  little  to  do  with 
how  we  handled  the  documents  in  July  1993.  I  believe,  with  all  due 
respect  to  the  distinguished  Senators  on  this  Committee,  that  it 
would  have  made  no  difference  if  during  the  search  on  July  22  I 
had  shown  the  Justice  Department  attorneys  a  portion  of  each  doc- 
ument. It  would  have  made  no  difference  if  we  had  even  found  a 
note  on  July  22  instead  of  July  26.  It  would  have  made  no  dif- 
ference if  I  had  served  law  enforcement  officials  30  cups  of  coffee 
and  spoke  gently  to  them  in  other  than  a  New  York  accent,  which, 
unfortunately,  is  the  only  accent  I  have.  We  would  still  be  having 
these  hearings.  We  would  still  be  sitting  here  today. 

What  prompted  these  hearings  is  something  different.  It  is  the 
linkage — the  unfair  linkage  of  two  separate,  disparate  events.  The 
first  event  involved  my  transfer  in  July  1993  of  personal  files,  in- 
cluding a  Whitewater  file  to  the  Clintons'  personal  attorneys  follow- 
ing Vince's  death,  a  transfer  which  was  totally  proper  and  indeed 
known  to  Justice  Department  officials. 

The  second  separate,  disparate  event  involves  the  emergence  in 
the  fall  of  1993  of  WMtewater  investigations  and  the  resulting 
media  frenzy.  Linking  these  two  events  is  illogical,  unwarranted 
and  unfair.  They  are  totally  unrelated.  What  we  did — what  I  did 
in  July  1993,  particularly  the  transferring  of  personal  files,  had  ab- 
solutely nothing  to  do  with  what  has  become  the  now-famous 
Whitewater  matter.  Yet  our  actions  in  that  earlier  period,  in  July 
1993,  are  being  judged  on  the  basis  of  that  later  event. 

This  linkage  creates  for  some  a  so-called  appearance  of  improper 
conduct,  but  unless  in  July  1993  you  could  see  into  the  future,  un- 
less you  could  foresee  the  unforeseeable,  there  was  absolutely  no 
way  to  avoid  that  appearance.  I  have  many  talents.  One  of  them 
is  not  seeing  the  future.  In  any  event,  it  is  this  false  linkage  which 
has  resulted  in  these  hearings — it  is  this  false  linkage  that  has  re- 
sulted in  these  hearings,  not  the  way  we  handled  the  documents 
in  July  1993. 

This  exercise  in  political  hindsight  and  chronological  inaccuracy 
is  unfair,  but  the  fact  that  life  may  turn  out  to  be  unfair  does  not 
justify  shrinking  from  your  responsibilities,  either  in  July  1993  or 
today.  You  know  from  the  last  time  I  appeared  before  this  Commit- 
tee that  I  strongly  believe  public  officials  do  not  have  the  option  of 
avoiding  their  responsibilities  because  they  are  difficult  or  incon- 
venient or  may  result  in  criticism.  I  have  learned — ^believe  me,  I 
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have  learned  this  is  a  controversial  notion.  I  have  learned  that  for 
many,  the  concern  is  not  so  much  for  duty  or  propriety,  but  for  how 
things  appear,  or,  perhaps  more  accurately,  how  they  can  be  made 
to  appear. 

This  appearance  of  impropriety  standard,  which  is  so  much  in 
vogue,  today  places  the  ultimate  emphasis  on  how  things  look,  or 
again  more  precisely,  how  they  can  be  made  to  look,  not  whether 
they  are  right  or  wrong.  Fear  of  appearing  to  do  wrong  prevents 
too  many,  in  my  view,  from  doing  what  is  right.  That  is  a  prescrip- 
tion for  weakness  and  paralysis.  That  is  not  the  way  I  choose  to 
live. 

I  believe  that  no  lawyer,  no  counsel,  let  alone  a  Counsel  to  the 
President,  should  shrink  from  his  duty,  from  his  professional  obli- 
gations in  order  to  protect  his  own  image  or  standing.  A  lawyer 
should  not — indeed  ethically  he  cannot  turn  his  back  on  his  client 
because  the  political  or  media  heat  will  be  turned  up  because  some- 
one with  an  axe  to  grind  or  newspapers  to  sell  may  attempt  to 
make  totally  proper  conduct  appear  improper. 

But  what  about  political  judgment?  Isn't  the  President  a  political 
figure?  Shouldn't  the  President's  Counsel  be  worried  about  the  po- 
litical impact,  the  public  relations  impact,  the  appearances  of  his 
advice  and  conduct?  Of  course  he  must.  Of  course  he  must  exercise 
political  judgment.  Of  course  he  must  be  concerned  about  appear- 
ances and  public  perceptions.  And,  as  I  said  earlier,  I  too  was  con- 
cerned about  appearances  in  July  of  1993  when  I  disagreed  with 
some  of  my  senior  fellow  White  House  aides. 

But  let  me  say  something  more  fundamental.  Let  me  say  what 
I  believed  before  I  went  to  Washington  and  what  I  still  believe 
after  leaving  Washington:  When  you  are  privileged,  as  I  was,  to 
hold  high  public  office,  ultimately — for  me  at  least — the  best  public 
relations,  the  best  political  judgment  requires  adhering  to  the  fol- 
lowing principles.  Do  the  right  thing.  Do  the  right  thing.  Realize 
that  at  times,  your  actions  will  be  misunderstood,  that  you  will  be 
involved  in  conflict,  that  you  will  get  bad  press,  very  bad  press — 
acknowledge  your  mistakes  when  they  occur.  Acknowledge  your 
mistakes  when  they  occur.  No  one  is  perfect,  and  mistakes  do  hap- 
pen. But  if  you  acted  correctly,  defend  yourself,  defend  yourself 
publicly  and  defend  those  around  you  in  an  open,  honest  and  forth- 
right manner.  Be  principled,  be  consistent  and  strong.  Most  impor- 
tant, when  you  get  to  the  White  House,  as  White  House  Counsel, 
worry  less  about  tomorrow's  headlines  and  more  about  the  judg- 
ment of  history. 

These  tenets,  these  principles  which  we  in  the  legal  profession 
whether  we're  from  New  York,  California  or  Florida  or  Washington 
or  Arkansas  or  Illinois  or  Maryland  or  Massachusetts  or  Connecti- 
cut or  Alabama  or  North  Carolina  or  Utah  or  Alaska  or  Illinois  or 
Washington — I  said  Illinois — and  California,  I  said  California 

The  Chairman.  You  didn't  miss  anybody,  Bernie. 

Mr.  Chertoff.  You  left  out  New  Jersey. 

Mr.  NUSSBAUM.  These  principles,  which  we  in  the  legal  profes- 
sion strive  to  obtain  when  we're  at  our  best,  are  too  often  missing 
in  public  life.  They  need  to  be  retrieved  and  revived,  and  I  be- 
lieve— I  fundamentally  believe  that  in  the  long  term,  even  the  in- 
termediate term,  maybe  not  the  short  term — ^but  even  the  inter- 
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mediate  term,  they  not  only  make  for  good  Government,  they  make 
for  good  pontics. 

What  it  comes  down  to  is  that  the  President  of  the  United  States, 
above  all,  is  entitled  to  have  a  lawyer  in  the  White  House  who  will 
be  and  act  unafraid.  Such  a  counsel  will  serve  his  client  and  his 
country  far  better  than  one  who  is  overwhelmed  by  a  concern  for 
appearances  or  protecting  his  own  image.  That  is  the  counsel  I 
tried  to  be.  And  that  is  why  I  look  back  without  regrets. 

Thank  you,  Mr.  Chairman.  Thank  you,  Members  of  the  Commit- 
tee. 

The  Chairman.  Thank  you,  Mr.  Nussbaum.  We  are  now  going  to 
turn  to  Senator  Hatch. 

Senator  Hatch. 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Mr,  Nussbaum,  welcome  to  the  Committee.  We're  happy  you  took 
time  to  come  today. 

Mr.  Nussbaum.  Grood  to  see  you  again.  Senator. 

Senator  Hatch.  It's  nice  to  see  you.  I  have  to  ask  some  of  these 
questions.  Let  me  go  through  them  as  quickly  as  I  can  and  just  es- 
tablish some  of  the  facts  and  see  where  we  go  from  there.  Now,  as 
I  understand  it,  Mr.  Foster,  who  was  the  Deputy  White  House 
Counsel,  was  installed  in  that  position  actually  before  you  took 
over  as  White  House  Counsel? 

Mr.  Nussbaum.  That's  correct. 

Senator  Hatch.  Were  you  acquainted  with  Mr.  Foster  before  he 
became  Deputy  White  House  Counsel? 

Mr.  Nussbaum.  I  met  Mr.  Foster  in  Arkansas  at  the  end  of  1992, 
and  I  became  acquainted  with  him  at  that  time.  After  the  Presi- 
dent was  elected,  while  he  was  President-elect,  I  went  to  Arkansas 
to  discuss  the  position  with  the  President  of  becoming  White  House 
Counsel. 

Senator  Hatch.  So  you  just  knew  him  slightly? 

Mr.  Nussbaum.  That's  correct. 

Senator  Hatch.  Let  me  direct  your  attention  to  July  21,  1993. 
Other  Members  of  the  Committee  may  dwell  on  July  20  and  the 
events  occurring  shortly  after  you  learned  of  Mr.  Foster's  death, 
but  I  would  like  to  focus  primarily  on  events  occurring  on  July  21 
and  22,  1993.  Now,  as  White  House  Counsel,  you  believed,  as  I  un- 
derstand it,  that  you  were  going  to  be  the  principal  contact  in  deal- 
ing with  the  various  law  enforcement  agencies;  right?  It  would  be 
naturally  your  job? 

Mr.  Nussbaum.  Yes. 

Senator  Hatch.  Isn't  it  true  that  in  your  capacity  as  Counsel  to 
the  President,  you  took  it  upon  yourself  to  call  your  old  friend  Phil 
He5nTiann,  the  Deputy  Attorney  General  and  ask  whether  the  De- 
partment would  coordinate  the  investigation  into  Mr.  Foster's 
death? 

Mr.  Nussbaum.  Yes,  you  see.  Senator,  I  realized  in  the  West 
Wing  on  July  2 1  that — after  meeting  with  the  Park  Police  and  they 
asked  me  to  interview  members  of  my  staff,  look  at  Foster's  office, 
I  realized — the  FBI  was  around.  The  Secret  Service  was  around.  I 
realized  there  was  a  potentiality  for  numerous  investigations,  and 
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I  understood  that.  The  Secret  Service  is  concerned  with  Presi- 
dential security.  They  may  want  to  look  into  it.  The  FBI  is  our  pre- 
mier law  enforcement  agency 

Senator  Hatch.  But  you  called  Heymann  in  this  case? 

Mr.  NUSSBAUM.  — they  were  the  one  looking — I  called  Hejonann 
because  what  I  wanted  to  do  is  to  get  one  agency  to  coordinate  the 
investigation,  so  people  could  be  interviewed  once,  documents  could 
be  reviewed  once.  It's  a  normal  and  natural  thing  to  do  and  that's 
why  I  called  Phil  Heymann,  to  ask  him  to  do  it. 

Senator  Hatch.  Then  it  was  your  idea  to  have  Justice  coordinate 
the  investigation? 

Mr.  NusSBAUM.  That's  correct. 

Senator  Hatch.  And  you  called  Heymann.  Do  you  recall  the  sub- 
stance of  your  discussion  with  Mr.  Heymann,  other  than 

Mr.  NusSBAUM.  Phil — there's  going  to  be — he  knew  about  Vince's 
death.  Obviously  there  will  be  investigations  and  there  may  be  a 
number  of  investigations,  would  you  consider  coordinating  these 
things  under  the  Department  of  Justice  general  supervision.  But  I 
didn't  say  to  him  who  should  conduct  the  investigation.  I  didn't  say 
the  FBI  should  do  it  or  the  Secret  Service  should  do  it  or  the  Park 
Police  should  do  it.  That  was  up  to  law  enforcement  to  decide  how 
to  do  it.  I  said  I  would  just  like  my  people  and  other  people  inter- 
viewed once,  hopefully,  by  one  agency  rather  than  different  agen- 
cies walking  in,  and  I  said  also  that  I  would  like  documents  to  be 
examined  once 

Senator  Hatch.  So  that  was  basically  the  substance  of  your  con- 
versation with  Mr.  Heymann  at  that  time? 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Hatch.  You  also  recall  meeting  with  Justice  attorneys 
David  Margolis  and  Roger  Adams  after  that  day? 

Mr.  NUSSBAUM.  Yes. 

Senator  Hatch.  You  remember,  do  you  not,  that  the  Park  Police 
officers  and  FBI  agents  were  also  present  at  that  meeting? 

Mr.  NUSSBAUM.  Yes. 

Senator  Hatch.  During  that  meeting,  the  Department  of  Justice 
attorneys  made  it  clear  that  they  wished  to  review  the  documents 
in  Mr.  Foster's  office  that  might  bear  upon  his  frame  of  mind  be- 
fore he  committed  suicide;  right? 

Mr.  NUSSBAUM.  No,  that's  not  correct. 

Senator  Hatch.  They  did  not? 

Mr.  NUSSBAUM.  No,  let  me  tell  you  what  happened.  Senator.  The 
Department  of  Justice  attorneys,  David  Margolis  and  Roger 
Adams,  as  I  said  on  my  statement,  are  good,  decent,  intelligent 
people.  I  expressed  to  them  when  we  started  discussing  the  possi- 
bility of  searching  Foster's  office — I  said  to  them,  I  have  some  con- 
cerns. This  is  a  lawyer's  office.  There  are  issues  of  confidentiality. 
There  are  issues  of  privilege.  There  are  issues  of  executive  privi- 
lege. I  said  there  are  sensitive  documents,  and  they,  being  the  kind 
of  people  they  are,  were  sensitive  to  those  concerns. 

Senator  Hatch.  I  understand,  but  they  were  concerned  about 
whether  there  was  a  suicide  note  or  an  extortion  note? 

Mr.  NUSSBAUM.  They  were  concerned  whether  there  was  a  sui- 
cide note,  that's  correct.  So  we  had  a  dialog — good  lawyers — at 
least  I  hope — they  were  good  lawyers  at  least — good  lawyers  were 
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talking  to  each  other  to  try  to  resolve  what  is  a  tricky  and  difficult 
issue.  Good  lawyers  with  sort  of  different  institutional  interests 
and  different  institutional  concerns  and  that's  what  was  going  on, 
Senator  Hatch,  in  that  office.  They  were  trying  to  see  my  point  of 
view,  and  I  was  trying  to  see  their  point  of  view  and  in  doing  so, 
we  were  discussing  various  options. 

Senator  Hatch.  And  one  of  the  things  that  you  were  discussing 
concerning  some  of  the  documents  was  that;  in  Mr.  Foster's  office, 
that  they  might  be  privileged 

Mr.  NUSSBAUM.  Yes,  that's  one- 


Senator  Hatch.  — as  you've  stated  in  your  statement.  Neverthe- 
less, as  I  understand  it,  you  agreed  with  the  Justice  Department 
attorneys  that  you  would  review  the  documents  together;  right? 

Mr.  NusSBAUM.  No.  What  we  did  was  we  talked  about  the  way 
it  should  be  done.  One  way  we  can  do  this,  fellows,  is  I  open  the 
door  you  walk  in  and  read  every  document,  read  anything  you 
want  to  read.  That  doesn't  make  sense,  I  said  to  them,  and  they 
sort  of  readily  agreed  to  that.  That  doesn't  make  sense.  This  is  a 
lawyer's  office.  This  is  privileged  stuff  here. 

Another  option  is  you  go  away,  I  will  go  in  myself,  review  the 
files  and  tell  you  if  there's  a  suicide  note.  You  just  can't  walk  in. 
I  will  do  it  on  my  own  and  tell  you  if  there's  a  suicide  note  because 
it's  a  sensitive  office.  That's  an  option. 

Third  option  is  we  read — ^you  show  us  the  first  page  of  the  file 
with  respect  to — so  we  can  make  a  determination  if  it's  privileged 
or  relevant  to  our  search.  That's  an  option.  We  discussed  that. 

And  there's  a  fourth  option,  which  is  the  option  that  we  used  ul- 
timately. We'll  go  in  together.  We'll  break  the  seal  together. 

Senator  Hatch.  That's  what  you  decided  to  do? 

Mr.  Nussbaum.  That's  what  I  decided  to  do. 

Senator  Hatch.  Mr.  Margolis  and  Mr.  Adams,  they  stated  here 
that  they  thought  there  was  an  agreement  that  the  Justice  lawyers 
would  review  at  least  the  title  page  and  the  first  page  of  each  docu- 
ment and  then  make  a  determination  with  respect  to  privilege 

Mr.  Nussbaum,  That  was  one  of  the  options  that 

Senator  Hatch.  — ^but  you  say  that  was  never  agreed  to? 

Mr,  Nussbaum.  I  said  to  them  I  would  consider  it.  It  was  a  seri- 
ous option.  I  had  to  think  about  it.  I  said  I  would  consider  it  and 
seriously  consider  it,  but  I  never  agreed  to  it. 

Senator  Hatch.  So  there  was  no  agreement  as  far  as  you  were 
concerned? 

Mr.  Nussbaum.  To  the  best  of  my  recollection,  and  I  do  have  a 
recollection  about  this,  there  was  no  agreement.  I  think  my  recol- 
lection is  supported  by  Mr.  Neuwirth  of  my  office  who  was  there, 
by  Mr.  Sloan  of  my  office  who  was  there.  I  think  it  may  even  be 
supported  by  Agent  Salter  of  the  FBI  who  was  there.  On  the  other 
hand,  I'm  not  disputing  the  sincerity  of  Mr.  Adams'  testimony  or 
anybody  else  who  testifies  that  they  sincerely  believed  there  was 
an  agreement. 

Senator  Hatch.  Did  you  take  any  notes  of  those  conversations  at 
all? 

Mr.  Nussbaum.  No,  I  didn't  take  any  notes,  but  as  the  Senator 
knows,  people  in  good  faith  can  leave  a  meeting  with  a  misunder- 
standing or  a  miscommunication.  I  didn't  think  I  left  it  with  a  mis- 
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understanding  or  miscommunication,  but  perhaps  they  did.  And  as 
I  said  earUer  in  my  statement,  Senator,  I  may  have  been  respon- 
sible for  it. 

Senator  Hatch.  I  understand.  I  have  to  go  into  this,  biit 

Mr.  NUSSBAUM,  I  understand  you  have  to  go  into  it.  I'm  trying 
to  help  you. 

Senator  Hatch.  OK.  You're  doing  just  fine.  I  would  like  to  refer 
you  to  the  typed  notes  of  Mr.  Adams,  who  is  a  career  prosecutor 
at  Justice. 

Mr.  NusSBAUM.  When  were  those  notes  made? 

Senator  Hatch.  Do  you  have  a  copy  of  them?  I  think  we  gave  you 
a  copy  before  the  hearing.  We  have  them  up  on  the  Elmo  here. 
These  are  the  typed  notes  that  were  made  shortly  after  the  meet- 
ing, as  I  understand  it,  by  Mr.  Adams. 

Mr.  NussBAUM.  I  understand  these  notes  were  made  the  follow- 
ing week  after  the  note  was  discovered.  They  were  not  made  short- 
ly after  the  meeting.  They  were  made  after  the  note  was  discovered 
and  turned  over  to  law  enforcement  officials,  and  there  was  some 
concern  about  how  people  would  look  now  that  the  note  was  discov- 
ered 5  days  after  the  search.  They  were  not  made  after  the  meet- 
ing. 

Senator  Hatch.  Whatever.  What  the  note  says  starting  in  the 
middle — it's  highlighted.  "At  the  Wednesday  meeting  there  was 
agreement  that  the  Justice  Department  attorneys  would  look  at 
each  document  or  at  least  each  file  to  determine  if  it  contained 
privileged  material,  in  which  case  it  would  not  be  examined  by  the 
Park  Police  or  FBI.  We  would  not  read  the  documents  or  make 
notes,  but  merely  examine  them  long  enough  to  determine  if  they 
were  covered  by  the  attorney-client  privilege  or  possibly  executive 
privilege. 

"As  an  example  of  the  clarity  of  this  agreement,  Mr.  Neuwirth 
at  one  point,  apparently  trying  to  summarize  it,  said  that  'Bemie 
would  look  at  each  document  and  determine  privilege.  If  he  deter- 
mined no  privilege,  it  could  be  shown  to  the  law  enforcement  offi- 
cers.' He  was  immediately  corrected  and  Mr.  Nussbaum  agreed 
that  the  Justice  Department  representatives  would  see  the  docu- 
ments to  determine  privilege."  That's  what  Mr.  Adams  believed 
happened  according  to  his  notes? 

Mr.  Nussbaum.  That's  what  Mr.  Adams,  a  week  later,  after  the 
note  was  discovered  and  turned  over  to  law  enforcement  authori- 
ties, dictated  this  memorandum  in  response  to  a  request  from 
somebody,  perhaps  Mr.  Heymann,  that  he  state  what  happened  the 
week  before.  This  was  not  written  after  the  July — right  after  the 
July  22  meeting,  and  it  was  not  written  prior  to  the  note  being  dis- 
covered. But  that  doesn't  mean.  Senator — I  don't  want  to  suggest 
by  that  that  Mr.  Adams  does  not  believe  exactly  what  he  put  in 
this  memorandum. 

Senator  Hatch.  So  what  you're  saying  is  that  Mr.  Adams  un- 
doubtedly wrote  these  down  within  a  week  or  so  afterwards  and 
that  he  believed  these,  but  you're  saying  this  isn't  so,  and  this  is 
not  your  recollection? 

Mr.  Nussbaum.  I  have  a  different  recollection  than  he  does 

Senator  Hatch.  This  did  not  refresh  your  recollection? 
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Mr.  NUSSBAUM.  — as  does  Mr.  Neuwirth,  as  does  Mr.  Sloan  as  do 
other  people  present  at  that  meeting,  but  that  happens  all  the 
time,  Senator. 

Senator  Hatch.  I  understand. 

Mr.  NusSBAUM.  You  know,  people  go  to  meetings  and  walk  out 
of  meetings  with  different  recollections.  It  happens  every  day. 

Senator  Hatch.  It's  been  known  to  occur. 

Mr.  Nussbaum,  Roger  Adams'  notes  of  the  meeting  states  you 
reached  an  agreement.  Mr.  Neuwirth  objected  to  the  agreement  but 
you  overruled  him.  Now,  your  testimony  here  is  that  he's  mistaken, 
that  that  just  didn't  happen? 

Mr.  Nussbaum.  He  has  a  different  memory  than  I.  I  think  he's 
mistaken,  yes. 

Senator  Hatch.  Let  me  turn  now  to  Mr.  Heymann's  notes.  If  you 
look  at  Mr.  Heymann's  notes,  if  we  can  put  that  up  there  for  you. 

Mr.  Nussbaum.  These  notes  were  done  in  February  1994;  is  that 
correct.  Senator,  9  months  later? 

Senator  Hatch.  If  you  look  at  his  notes,  you  will  see  at  the  bot- 
tom that  they  read  this:  "5:00,  agents.  Park  Police,  DM,"  I  assume 
that  means  David  Margolis,  "RA,"  Roger  Adams,  "Steve  Neuwirth 
all  in  Bemie's  office,"  I  assume  that's  a  reference  to  you,  Mr.  Nuss- 
baum? 

Mr.  Nussbaum.  It  is  Senator. 

Senator  Hatch.  "Agree  to  come  back  the  next  morning.  We'll  use 
the  system  agreed  on.  BN,"  again,  I  assume  that's  you,  "agrees. 
SN,"  Steve  Neuwirth,  in  other  words  says  no.  "DM  says  it's  a  done 
deal  and  BN  agrees."  Again,  that  word  "agree"  pops  up  and  you're 
still  certain  there  was  no  formal  agreement  or  no  real  meeting  of 
the  minds  or  agreement  in  that  sense;  right? 

Mr.  Nussbaum.  Right,  Senator.  Senator,  you  do  know,  as  I  said, 
that  these  notes  were  written  9  months  later.  These  notes  were 
written  by  Mr.  He3rmann,  who  was  not  present  at  the  meetings. 
Obviously  he's  reflecting  things  people  told  him.  These  are  not  con- 
temporaneous notes  either.  These  are  notes  by  a  person  who  was 
not  at  the  meeting,  made  nine  months  after  the  meetings. 

I'm  not  sa)dng,  again,  that  Mr.  He3anann  disbelieves  what  he's 
saying  here  or  Mr.  Adams  disbelieves  what  he's  saying.  But  the 
fact  is.  Senator,  because  somebody  writes  down  notes  with  respect 
to  this  thing  doesn't  make  it  so. 

Senator  Hatch.  I  would  also  note  that  Mr.  Heymann's  special  as- 
sistant, Cynthia  Monaco,  recorded  that  you  and  Mr.  Heymann  had 
agreed  upon  a  search  protocol.  Let  me  read  from  her  notes  if  we 
can  put  it  up  there.  "Phil  was  on  the  phone  with  Bemie  Nussbaum 
and  he  said  you're .  messing  this  up  very  badly,  I  think  you  are 
making  a  terrible  mistake.  What  I  took  it  to  mean  in  the  context 
of  the  general  conversation  was  that  Bernie  had  refused  to  let 
David  and  Roger  take  a  look  at  the  documents.  I  later  heard  from 
David  that,  in  fact,  what  had  happened  was  that  Bernie  looked  at 
the  documents  and  told  him  that  a  privilege  was  asserted  or  was 
not  asserted.  This  was  in  contrast  to  what  Phil  and  Bernie  had  de- 
cided the  day  before." 

Once  again,  confirmation  and  agreement  as  to  the  search  proto- 
col existed,  but  this  also  is  inconsistent  with  your  recollection? 
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Mr.  NUSSBAUM.  It  is,  Senator.  Nor  do  I  believe  it's  confirmation 
of  an  agreement.  It's  written  by  somebody  who  wasn't  there  and 
wasn't  present  in  any  conversation,  but  I  do  disagree  with  it. 

Senator  Hatch.  I  understand.  I  need  to  go  over  these.  Mr.  Nuss- 
baum,  even  the  FBI  agents  clearly  understood  that  an  agreement 
had  been  reached  as  to  the  search  protocol.  Let  me  just  call  your 
attention  to  this  FBI  teletype.  The  teletype  states,  "An  initial  meet- 
ing was  held  with  White  House  Counsel  Bernard  Nussbaum  at 
which  time  it  was  agreed  that  the  victim's  office,  which  is  located 
adjacent  to  Mr.  Nussbaum's,  would  continue  to  be  sealed  by  the 
U.S.  Secret  Service  until  10:00  a.m.  on  7/22/93,  at  which  time 
Margolis  and  Adams  would  conduct  a  preliminary  examination  of 
documents  located  within  the  office." 

Now,  it  seems  pretty  clear  that  an  agreement  existed  at  least  as 
to  the  manner  in  which  the  review  of  documents  would  take  place 
and  let  me  just  get  this  straight,  and  I  think  it  is  important.  Mr. 
Margolis,  a  career  prosecutor,  believed  that  the  agreement  existed. 
Mr.  Adams,  who  had  even  served  a  detail  in  the  White  House,  be- 
lieved that  an  agreement  had  existed.  Mr.  He3anann,  the  Deputy 
Attorney  General  believed  an  agreement  had  existed,  Mr.  Hey- 
mann's  assistant,  Ms.  Monaco,  believed  an  agreement  existed  and, 
finally,  the  FBI  agents  understood  that  an  agreement  existed  as  to 
the  search  protocol. 

Mr.  Nussbaum.  Can  I  respond.  Senator? 

Senator  Hatch.  Sure. 

Mr.  Nussbaum.  At  this  hearing,  you've  had  4  or  5  people  who 
were  present  at  that  meeting  testify.  You  have  me  now.  You  had 
Steve  Neuwirth.  You  had  Cliff  Sloan.  You  had  Roger  Adams.  You 
have  Agent  Salter — 5  people  who  were  present  at  that  meeting. 
Mrs.  Monaco  wasn't  present  and  Mr.  Heymann  wasn't  present.  Out 
of  those  5  people.  Senator,  I  testified  that  I  don't  believe  there  was 
an  agreement.  Mr.  Neuwirth  has  testified  he  doesn't  believe  there 
was  an  agreement.  Mr.  Sloan  has  testified  he  doesn't  believe  there 
was  an  agreement. 

Senator  Hatch.  He  pretty  much  said  he  didn't  know. 

Mr.  Nussbaum.  I  believe  Agent  Salter  testified  that  he  doesn't 
recall  an  agreement.  Mr.  Adams  has  testified  that  he  does  believe 
there  was  an  agreement.  I  think  each  of  those  people  was  testifying 
honestly. 

Senator  Hatch.  All  right.  So  basically  the  three  at  the  White 
House  who  served  the  President  did  not  believe  there  was  an 
agreement.  These  others  believe  there  was? 

Mr.  Nussbaum.  Agent  Salter — we  all  serve  the  President.  Agent 
Salter  serves  the  President.  Roger  Adams  serves  the  President  and 
the  three  of  us 

Senator  Hatch.  I'm  talking  about  as  Counsel  to  the  President, 
to  use  your  terms.  Let  me  move  on.  Susan  Thomases,  a  New  York 
attorney,  testified  before  the  Committee  yesterday.  You've  told  this 
Committee  that  you're  familiar  with  her  and  her  role  as  a  close 
friend  and  outside  advisor  to  the  Clintons;  right? 

Mr.  Nussbaum.  Yes. 

Senator  Hatch.  Did  you  talk  to  Ms.  Thomases  on  July  22? 

Mr.  Nussbaum.  Yes. 

Senator  Hatch.  Do  you  remember  how  many  times  and 
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Mr.  NUSSBAUM.  I  only  remember- 


Senator  Hatch.  — what  times  you  did  talk  to  her? 

Mr.  NusSBAUM.  I  only  remember  one  conversation. 

Senator  Hatch.  Would  it  surprise  you  to  know  that  you  were 
paged  by  Ms.  Thomases  at  8:00  a.m.  that  morning?  And  if  you  re- 
member that,  did  you  return  her  call  right  away? 

Mr.  NusSBAUM.  Nothing  surprises  me  anymore,  Senator,  but  I 
don't  remember  that. 

Senator  Hatch.  When  you  spoke  with  her  that  day,  that  one 
time  that  you  do  recall,  you  told  this  Committee  that  she  said  that 
she  had  "heard"  that  there  were  "discussions"  and  "disagreements" 
concerning  law  enforcement's  search  of  the  Foster  office.  She  said 
that  she  was  concerned  that  "law  enforcement  people"  would  have 
"unfettered  access  to  the  documents"  in  Foster's  office.  Is  that  cor- 
rect? 

Mr.  NusSBAUM.  Can  you  repeat  that,  Senator? 

Senator  Hatch.  Sure. 

The  Chairman.  I  think,  Senator,  you  might  want  to  refer  Mr. 
Nussbaum  to  his  testimony.  I  think  you  have  a  copy  there. 

Senator  Hatch.  Yes,  I  do. 

The  Chairman.  What  page  is  that? 

Senator  HLatch.  Let's  go  to  that  page. 

The  Chairman.  Is  that  starting  on  page 

Senator  Hatch.  Page  54 — 154,  I'm  sorry.  Page  154. 

Basically  what  you  had  said  was  that  she  had  heard  there  were 
discussions  and  agreements.  She  was  concerned  that  law  enforce- 
ment people  would  have  unfettered  access  to  the  documents  and  I 
think  that's  consistent  with  your  testimony;  right? 

Mr.  Nussbaum.  You're  going  a  little  too  fast  for  me.  Senator. 

The  Chairman.  Why  don't  we  read  it? 

Mr.  Nussbaum.  I  am  just  trying  to  figure  out  the  portion  of  my 
testimony  here  in  my  deposition  testimony  you're  focusing  on. 

Senator  Sarbanes.  Would  the  Senator  tell  us  what  page  you  are 
on? 

The  Chairman.  That's  what  I'm  attempting  to  ascertain. 

Senator  Hatch.  I  think  it's  on  page  154 — 140.  I'm  sorry. 

Senator  Kerry.  Pages  139  to  142. 

The  Chairman.  Of  the  deposition  given  by  Mr.  Nussbaum  to  the 
Committee? 

Senator  Kerry.  Correct. 

The  Chairman.  Let's  see  if  we  can't  all  get  on  the  same  page  and 
give  Mr.  Nussbaum  the  opportunity  to  get  there,  too. 

Mr.  Nussbaum.  Page  140? 

The  Chairman.  Pages  139  to  142, 1  believe  it  is. 

Senator  Kerry.  Page  139  it  starts. 

Mr.  Nussbaum.  I  have  it. 

Senator  Hatch.  You  have  it?  I  think  it  says. 

Question:  What  was  the  conversation  on  the  22nd  with  Susan  Thomases? 

Answer:  The  conversation  on  the  22nd  is  she  asked  me  what  was  going  on  with 
respect  to — what  was  going  on  with  respect  to  the  investigation  or  the  examina- 
tion— the  examination  of  Mr.  Foster's  office.  She  had  heard  there  were  discussions 
in  the  White  House  with  respect  to  this  issue,  which  there  were  on  the  22nd — which 
you'll  get  to,  I  presume — was  everjiihing  OK  and  what  was  going  on,  and  I  said  I 
am  having  discussions  with  people.  See,  I  remember  this  conversation  before  the 
search,  but  it  could  have  been  afl;er  the  search. 
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That's  one  of  my  problems.  But  I  remember  saying,  Susan,  I've  been  talking  to 
people  in  the  White  House,  how  the  search  would  be  conducted.  1  will  determine 
what  the  right  procedure  is  or  I've  determined  what  the  right  procedure  is  and  I 
followed  it,  depending  on  if  that  conversations  took  place  before  or  after  the  search. 
We're  going  to  follow  the  procedure  that  I  think  is  right,  and  that's  the  way — that's 
what  I'm  going  to  do  and  that's  the  kind,  I  think,  that  I'm  determining  is  a  proper 
way  to  act  with  respect  to  this  matter. 

You  were  asked, 

Question:  How  long  was  the  conversation? 

Answer:  A  few  minutes.  Not  very  long. 

Question:  Did  she  tell  you  how  she  had  heard  there  were  discussions  concerning 
the  manner  in  which  the  review  would  occur? 

Answer:  The  search  wovdd  occur. 

Question:  The  search  would  occur? 

Answer:  No,  she  didn't  say  how.  She  just  said  she  had  heard. 

Question:  What  else  did  she  say  in  the  conversation? 

Answer:  That's  all  I  remember,  that  she  heard  there  were  discussions  or  that 
there  were — she  might  have  even  said  disagreements,  that  she  had  heard  that  and 
what  was  going  on. 

Question:  Did  you  ask  her  where  she  heard  that? 

Answer:  No,  I  didn't  ask  her  where  she  heard  that. 

Question:  Did  you  feel  uncomfortable  talking  about  this  issue  with  her? 

Mr.  NUSSBAUM.  "Did  you  feel  comfortable?" 
Senator  Hatch.  I'm  sorry. 

Question:  Did  you  feel  comfortable  talking  about  this  issue  with  her? 

Answer:  Yes. 

Question:  Did  you  feel  it  was  her  business? 

And  you  said  "yes."  But  basically,  she  had  said  that  she  had 
heard  that  there  were  discussions  and  disagreements  and,  as  I  un- 
derstand it,  also,  the  deposition  said  that  she  was  concerned  about 
"unfettered  access"  to  the  documents.  Do  you  remember  that? 

Mr.  NusSBAUM.  No,  I  don't.  What  you've  read  does  accurately — 
what  you've  read,  not  what  you  just  said,  but  what  you've  read 
does  accurately  reflect  my  recollection  of  that  conversation  with 
Susan  Thomases. 

Senator  Hatch.  Well,  on  page  142 — let  me  see  if  I've  got  this 
right — I  guess  that  was  a  question.  On  page  142: 

Question:  Did  she  say  that  the  First  Lady  was  concerned  about  giving  the  law  en- 
forcement people  unfettered  access  to  the  documents? 

Answer:  No. 

Question:  Did  she  say  that  anybody  was  concerned  about  giving  law  enforcement 
people  unfettered  access  to  the  documents? 

Answer:  She  said  people  are  concerned  about  whether  I  was  using  the  correct  pro- 
cedure or  whether  the  procedure  was — people  were  concerned  or  disagreeing,  some- 
thing Uke,  that  whether  a  correct  procedure  was  being  followed,  whether  I  was 
using  the  correct  procedure,  whether  it  was  proper  to  give  people  access  to  the  office 
at  all,  something  like  that." 

And  you  went  on: 

But  I  said,  Susan,  she  wasn't  in  the  White  House,  at  least  I  didn't  know  she  was 
in  the  White  House.  I  said  I'm  having  discussions  with  various  people.  As  far  as 
the  White  House  is  concerned,  I  will  make  a  decision  as  to  how  this  is  going  to  be 
conducted.  It's  going  to  be  done  the  right  way.  It  will  balance  out  the  various  inter- 
ests. It's  going  to  be  done  the  way  I  think  it  should  be  done. 

That's  a  fair 

Mr.  NusSBAUM.  That's  correct.  Senator.  I  agree  with  the  testi- 
mony you  just  read. 
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Senator  Hatch.  Are  you  aware  of  the  fact,  Mr.  Nussbaum,  that 
Ms.  Thomases  denies  telling  you  that  she  was  concerned  about  law 
enforcement  having  access  to  Mr.  Foster's  office? 

Mr.  Nussbaum.  I  am  aware  that  she  has  a — what  I  considered 
a  slightly  different  recollection  of  the  conversation,  that  she  be- 
lieves that  I  brought  up  the  subject,  rather  than  she  bringing  up 
the  subject  and  there  is  a  difference  in  our  recollection. 

Senator  Hatch.  When  asked  if  she  expressed  any  view  to  you  on 
the  phone — actually,  in  fact,  she  testified  you  brought  it  up  to 
her — you  brought  it  up — ^that  she  did  not? 

Mr.  Nussbaum.  That's  correct. 

Senator  Hatch.  When  asked  if  she  expressed  any  view  on  you  on 
the  phone  on  the  22nd  in  regards  to  the  contents  of  Mr.  Foster's 
office,  Ms.  Thomases  said: 

Answer:  I  think  that  I — my  recollection  is  that  I  just  said  that  it  sounded  Uke  he 
had  thought  it  through  pretty  carefully,  and  I  wished  him  good  luck. 

Mr.  Nussbaum.  I  agree  with  that  portion  of  the  testimony. 

Senator  Hatch.  I  think  you  have  to  admit  that  Ms.  Thomases' 
recollection  of  the  phone  call  is  different  from  yours. 

Mr.  Nussbaum.  It  is  somewhat  different  from  mine,  yes,  sir. 

Senator  Hatch.  Here  we  have  two  tough,  experienced  New  York 
lawyers  who  have  different  viewpoints  on  what  the  critical  con- 
versation was.  You  say  that  Ms.  Thomases  called  you  and  said  that 
she  had  heard  about  the  discussions  with  Justice.  She  said  that 
you  brought  it  up  and  that  she  did  not  really  have  an  opinion  about 
the  search  arrangements. 

Mr.  Nussbaum.  Senator,  you're  right.  There  is  a  difference  in 
recollection,  and  you  I  have  had  a  number  of  conversations  in  the 
past  involving  the  White  House,  I  think  sometimes  we  might  have 
had  a  difference  in  recollection 

Senator  Hatch.  That's  probably  true. 

Mr.  Nussbaum.  — about  our  conversations. 

Senator  Hatch.  That's  possible. 

Mr.  Nussbaum.  But  I  always  enjoy  talking  to  you,  Senator. 

[Laughter.] 

Senator  Hatch.  I  always  enjoy  talking  to  you.  But  one  of  the 
things  that  is  bothering  a  lot  of  us  is  how  in  the  world  did  Ms. 
Thomases,  who  was  not  a  Government  official  and  who  did  not 
have  a  security  clearance,  find  out  about  the  discussions  you  had 
with  the  Justice  Department  within  the  course  of  just  a  few  hours? 
How  did  she  call  up  and  know  more  about  the  whole  problem  than 
people  in  the  press,  the  Park  Police  and,  frankly,  most  White 
House  staffers? 

Mr.  Nussbaum.  I  don't  agree  with  a  lot  of  what's  suggested  in 
your  question,  but  I  think  it's  a  fair  question.  Senator. 

Senator  Hatch.  It  is  a  fair  question. 

Mr.  Nussbaum.  Susan  Thomases  was  a  friend  and  advisor  to  the 
President  and  the  First  Lady  and  to  other  people  in  the  White 
House.  She  was  consulted  on  many  issues,  policy  issues  by  them 
and  by  others.  She's  a  very  able,  intelligent,  and  good,  good  person 
and  an  old  friend  of  mine,  but  really,  what  she  is  is  what  people 
are  in  every  Administration,  what  Ronald  Reagan  had,  what 
George  Bush  had,  and  what  Bill  Clinton  now  has.  She's  part  of  the 
so-called  kitchen  cabinet. 
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Senator  Hatch.  Sure. 

Mr.  NUSSBAUM.  And  with  Presidents,  it's  good.  It's  desirable  they 
have  outside  advisors,  that  they  can  look  to  people  on  the  outside, 
not  just  the  people  in  the  White  House.  Susan  was  one  of  those 
people.  I  wasn't  disclosing  to  her  confident — Senator,  could  I  just 
finish,  please.  Senator. 

Senator  Hatch.  Yes,  go  ahead. 

Mr.  NusSBAUM.  I  wasn't  disclosing  to  her  national  security  infor- 
mation or  confidential  information  or  privileged  information.  I  was 
just  telling  her  that  a  discussion  had  arisen  in  the  White  House  as 
to  a  process,  as  to  how  something  should  be  done.  I  didn't  even  dis- 
cuss with  her,  I  don't  believe,  exactly  how  it  should  be  done.  I  just 
said  to  her 

The  Chairman.  Mr.  Nussbaum. 

Mr.  Nussbaum.  Senator,  please- 


The  Chairman.  If  I  might,  I  think  one  of  the  keys  is  did  she  initi- 
ate the  conversation  as  it  related  to  the  methodology  that  was 
being  considered  for  the  search  to  be  undertaken?  That's  what  the 
Senator  is  getting  at. 

Mr.  Nussbaum.  No,  the  Senator  was  talking  about  the  conversa- 
tion  

The  Chairman.  I'm  interested  in  that  and  I  think 


Senator  Hatch.  The  point  is  did  you  tell  her  or  did  she  tell  you 
about  these  concerns?  You  say  that  she  told  you.  That's  all  I  want 
to  establish. 

Mr.  Nussbaum.  Senator  D'Amato,  I'll  answer  your  question  and 
Senator  Hatch's  question.  My  memory  is  that  she  initiated  the  con- 
cern— she  initiated  discussion  about  whether  or  not  there  was  a 
concern  about  a  procedure.  But  to  answer  the  Senator's  question, 
I  didn't  think  it  was  improper  to  talk  to  her  about  this  because  she 
was  an  outside  advisor  and  I  wasn't  disclosing  any  confidential  or 
national  security  information. 

Senator  Hatch.  That  is  not  my  point.  I'm  not  criticizing  you 

Mr.  Nussbaum.  I'll  try  not  to  be  so  combative.  Senator. 

Senator  Hatch.  You're  doing  fine.  When  Ms.  Thomases  told  you 
that  people  were  concerned  about  the  search  of  Mr.  Foster's  office, 
did  Ms.  Thomases  indicate  which  "people"  were  concerned? 

Mr.  Nussbaum.  No. 

Senator  Hatch.  Did  she  mention  the  President  or  the  First  Lady, 
for  instance? 

Mr.  Nussbaum.  No,  she  did  not. 

Senator  Hatch.  Could  Ms.  Thomases  have  been  in  communica- 
tion with  the  President  or  the  First  Lady? 

Mr.  Nussbaum.  Could  she  have?  Absolutely  she  could  have. 

Senator  Hatch.  It  would  not  have  surprised  you  if  she  had  been? 

Mr.  Nussbaum.  It  would  not  have  surprised  me  if  she  had  been. 

Senator  Hatch.  Did  the  President  call  you  about  the  document 
review  at  any  time? 

Mr.  Nussbaum.  He  did  not,  Senator. 

Senator  Hatch.  Well,  wouldn't  it  be  odd  for  them  to  call  Ms. 
Thomases,  if  they  did,  and  not  call  you,  if  that  happened? 

Mr.  Nussbaum.  I  don't  know  if  it  happened. 

Senator  Hatch.  You  don't  know  whether  or  not  either  of  them 
called  her? 
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Mr.  NUSSBAUM.  No,  I  do  not,  Senator. 

Senator  Hatch.  Did  you  tell  anybody  about  your  contact  with 
Ms.  Thomases  at  all,  in  the  White  House  or  otherwise? 

Mr.  NusSBAUM.  I  may  have.  I  just  don't  recall  at  this  point. 

Senator  Hatch.  Did  you  tell  Steve  Neuwirth,  for  instance,  your 
Associate  Counsel? 

Mr.  NusSBAUM.  I  may  have  told  Steve  Neuwirth,  yes.  He  was  a 
senior  person  on  my  staif.  It's  quite  possible  I  told  him. 

Senator  Hatch.  Mr.  Neuwirth,  your  Associate  Counsel,  whom 
you  brought  to  Washington  with  you  from  your  firm  of  Wachtell, 
Lipton,  has  testified  that  you  told  him  that  Ms.  Thomases  and  the 
First  Lady  were  concerned  about  law  enforcement  having  unfet- 
tered access  to  the  documents. 

Could  we  put  up  that  page — it's  page  112  of  the  deposition — on 
the  Elmo.  Let  me  read  lines  2  through  6. 

Question:  What  did  Mr.  Nussbaiim  tell  you  about  the  conversation  that  he  had 
with  Ms.  Thomases? 

Answer:  [by  Mr.  Neuwirth]  While  I  don't  remember  his  exact  words  in  a  very  brief 
discussion,  my  understanding  was  that  Mr.  Nussbaum  felt  that  Ms.  Thomases  and 
the  First  Lady  may  have  been  concerned  about  anyone  having  unfettered  access  to 
Mr.  Foster's  office. 

Did  you  say  that  to  Mr.  Nussbaum  or  you  just  can't  recall? 

The  Chairman.  Mr.  Neuwirth. 

Senator  Hatch.  Mr.  Neuwirth,  excuse  me. 

Mr.  Nussbaum.  No,  I  have  no  memory  of  saying  that  to  Mr.  Neu- 
wirth, but  as  I  said  in  my  statement.  Senator,  I  always  assumed 
that  the  First  Lady,  like  any  good  lawyer  in  the  White  House, 
would  not  believe  unfettered  access  to  a  lawyer's  office  was  proper, 
but  I  have  no  memory  of  saying  that  to  Mr.  Neuwirth. 

Senator  Hatch.  You  do  not  have  any  reason  to  disbelieve  Mr. 
Neuwirth's  assertion  there? 

Mr.  Nussbaum.  Absolutely  not.  That  is  correct.  Senator  Hatch. 

Senator  Hatch.  Did  you  talk  to  the  President  or  the  First  Lady 
on  either  July  2 1  or  July  22? 

Mr.  Nussbaum.  No,  I  didn't — did  I  talk  to  them  on  either  of  those 
days? 

Senator  Hatch.  Well,  about  this? 

Mr.  Nussbaum.  About  this,  no. 

Senator  Hatch.  At  this  time,  Linda  Tripp  was  Executive  Assist- 
ant to  the  Counsel  to  the  President.  In  other  words,  she  was  your 
principal  assistant  or  office  manager,  is  that  a  fair  characteriza- 
tion? 

Mr.  Nussbaum.  She  was  one  of  my  senior  secretaries  is  the  more 
accurate  way  of 

Senator  Hatch.  She's  testified  before  the  Committee  that  she  re- 
members you  receiving  a  phone  call  from  the  First  Lady  during 
this  time,  and  that's  on  page  23  of  the  transcript  from  her  appear- 
ance before  the  Committee.  Maybe  we  could  place  that  up  on  the 
Elmo  and  let  me  just  read  the  following  from  that. 

Question:  What  about  the  First  Lady,  do  you  have  a  recollection  of  her  having  a 
telephone  conversation  with  Mr.  Nussbaum? 

Ms.  Tripp.  I  don't  have  a  clear  recollection  of  the  First  Lady  speaking  to  him  dur- 
ing that  time  frame. 

Question:  Do  you  have  some  kind  of  a  recollection  of  it? 
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Ms.  Tripp.  I  know  at  one  point  there  was  a  telephone  conversation  between  Mr. 
Nussbaum  and  Mrs.  CUnton.  I  don't  recall  when  that  was. 

Question:  Do  you  recall  that  it  occurred  during  this  period  of  time  in  the  day  or 
two  after  Mr.  Foster's  death? 

Ms.  Tripp.  I  thought  so,  yes. 

Do  you  have  any  reason  to  question  Ms.  Tripp's  recollection? 

Mr.  Nussbaum.  All  I  can  do,  Senator,  is  give  you  my  recollection. 

Senator  Hatch.  But  you  don't  recall? 

Mr.  Nussbaum.  In  my  recollections,  I  don't  recall  such  a  conver- 
sation. I  would  note  that  even  with  respect  to  these  questions,  she 
first  indicates  that  she  doesn't  have  a  clear  recollection.  Then  two 
questions  later  or  three  questions  later  she  says  she  thinks  it  was 
in  that  time  frame.  But  whatever  she  said,  all  I  can  give  you  is  my 
recollection  and  I  don't  have  a  recollection  of  such  a  conversation. 

Senator  Hatch.  My  time  is  up,  but  I  thank  you  for  your  answers. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman. 

First  of  all,  I  just  want  to  put  on  the  record  what  I  think  are 
facts.  There  are  tough,  experienced,  and  even  combative  lawyers 
outside  of  places  like  New  York,  elsewhere  in  the  country,  who  are 
also  very  capable.  I  think  it's  important  to  just  add  that  dimension. 

Mr.  Nussbaum,  I  first  want  to  complete  the  record  on  the  ques- 
tioning that  Senator  Hatch  put  to  you  from  your  deposition  because 
the  next  question,  on  page  143,  if  you  have  it  there? 

Mr.  Nussbaum.  Yes,  Senator. 

Senator  Sarbanes.  The  question  put  to  you  was:  Did  she  say 
people  were  concerned  about  giving  unfettered  access  to  the  law  en- 
forcement people  to  the  documents?  And  your  attorney  said  those 
words,  and  Mr.  Chertoff  said,  in  substance,  that  they  had  that  par- 
ticular concern. 

The  Witness:  No,  no.  What  I  remember,  it  was  not  a  concern 
about  giving  people  access  to  documents.  There  was  a  sense  of  this 
notion  of  people's  privacy  shouldn't  be  invaded,  that  kind  of  sense, 
that  people  were  concerned  that  any  procedure  that's  followed  is 
done  with  appropriate  regard  for  people's  privacy  interests. 

Now,  I  want  to  ask  you  a  bit  about  thas  concern  about  people's 
privacy.  You  and  Vince  Foster  became  close  friends,  I  take  it.  Is 
that  correct? 

Mr.  Nussbaum.  Yes,  Senator. 

Senator  Sarbanes.  Had  you  known  one  another  before  you  went 
to  work  in  the  White  House  Counsel's  Office? 

Mr.  Nussbaum.  No,  as  I  said  to  Senator  Hatch,  we  met  in  De- 
cember 1992.  We  sort  of  interviewed  each  other  for  the  job,  al- 
though he  had  the  job  before  I  had  the  job.  While  we  are  a  different 
kind  of  people  we,  over  the  months,  became  quite  close,  even 
surprisedly  so.  I  don't  know,  maybe  he  was  an  Arkansas  litigator, 
a  tough  Arkansas  litigator.  I  was  a  New  York  litigator  as  now  the 
whole  world  knows.  In  the  crucible  of  the  White  House,  which  we 
had  to  make  fast  decisions,  a  lot  of  times  every  day,  tr5dng  to  do 
our  best,  it  sort  of  was  like,  I  don't  know,  like  combat  maybe,  like 
being  in  a  foxhole  together.  Sometimes  that  tears  people  apart,  but 
it  didn't  do  that  to  us.  We  formed  a  very  close  professional  relation- 
ship which  got  stronger  and  stronger  as  time  went  on. 
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Senator  Sarbanes.  Now,  did  you  speak  at  a  meeting  of  all  of  the 
White  House  staff  about  Vince  on  the  I  guess  it  was  the  day  after 
his  death? 

Mr.  NUSSBAUM.  Yes,  it  was  the  day  after  his  death.  It  was  July 
21. 

Senator  Sarbanes.  Do  you  recall  what  you  said? 

Mr.  NusSBAUM.  It  was  a  very  emotional  time.  I  think  I  told  a 
story  which  I've  been  telling  now  to  this  Committee  about  how  the 
President  of  the  United  States  was  wise  enough  to  first  retain  a 
Deputy  Counsel  before  he  retained  a  White  House  Counsel  because 
he'd  retained  a  great  Deputy  Counsel.  I  talked  about  that.  I  talked 
about  our  first  meeting  and  maybe  how  we  interviewed  each  other 
for  the  job,  the  kind  of  thing  I  just  said  to  you. 

This  wasn't  a  prepared  speech.  I  didn't  have  a  lot  of  time.  The 
President  and  I,  I  know  we  were  sitting  together,  prior  to  going  on 
to  make  this  talk  to  the  staff,  and  we  were  just  telling  Vince  stories 
to  each  other,  and  I  went  out  and  I  made  this  5-  or  10-minute  talk 
telling  these  stories.  Then  the  President  came  out  and  he  was  in- 
credible. I  mean,  he  spoke  about  his,  you  know,  he  didn't  prepare 
either,  but  he  was  just  magnificent  speaking  about  Vince,  about 
their  growing  up  together  in  Arkansas  and  about  throwing  sticks 
into  the  ground,  and  he  was,  it  was  a  very  moving  day,  and  a  day 
that  I'll  remember  for  a  long  time,  although  I  can't  remember  my 
words. 

Senator  Sarbanes.  Did  you  feel  a  sense  of,  well,  even  guilt,  I 
guess,  in  the  circumstances?  I  mean,  here's  a  person  you  were  close 
to,  you  were  co-partners  in  this  law  firm.  He  had  committed  sui- 
cide, and  were  you  feeling  a  sense  of — I  should  have  seen  it,  I 
should  have  done  something  to  prevent  it.  Did  I  overload  him  with 
work?  What? 

Mr.  Nussbaum.  I  never  was  asked  that  before  in  that  way. 
There's  been  so  many  hearings  and  so  many  investigations,  but  no 
one's  quite  asked  me  that  question. 

I  wish  I,  you  know,  yes,  a  little  bit,  a  little  bit.  I  felt  I  wish  I 
could — I  knew  he  was  sad,  depressed,  now  I  would  use  that  word 
the  3  or  4  weeks  before.  He  wasn't  functioning  as  well  as  he  had 
functioned  previously.  He  was  very  angry  about  the  Travel  Office 
matter,  the  way  the  Travel  Office  matter  was  portrayed  and  how 
the  White  House  portrayed  it  in  its  management  review  report. 

He  was  concerned  about  issues  like  that,  and  he  wasn't  as  effec- 
tive the  last  10  days  or  so  when  we  were  in  the  very  difficult  proc- 
ess of  selecting  a  new  Director  of  the  FBI  and  unfortunately  having 
to  fire,  which  is  sort  of  unprecedented,  the  prior  Director  of  the 
FBI. 

It  was  not  an  easy  time  for  me  in  the  White  House  Counsel's  Of- 
fice, and  Vince  wafen't  as  helpful  on  those  kind  of  sensitive  issues, 
although  he  participated  in  the  FBI  thing  to  some  extent,  as  he 
would  have  been,  because  he  was  sort  of  down. 

After  he  died,  after  he  committed  suicide,  I  thought,  you  know, 
I  wish — I  kept  telling  him,  Vince,  we've  got  to  finish  the  FBI  thing. 
It's  important  that  we  get  somebody  into  the  FBI  who  will  be  uni- 
versally respected  by  Republicans  and  Democrats  who  was  the 
right  kind  of  person  for  that  job.  It's  a  more  important  institution 
than  virtually  any  other  institution  in  Government.  It's  probably 
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more  important  than  a  Supreme  Court  appointment  even,  although 
that's  usually  important. 

And  I  was  so  engrossed  in  that  process  for  the  first  3  weeks  of 
July  1993,  of  trying  to  find  the  right  person,  trying  to  convince  the 
right  person  to  take  the  job,  trying  to  convince  the  President  who 
also  would  respect  the  various  issues  on  this  thing,  trying  to  con- 
vince very  important  and  significant  U.S.  Senators  on  both  sides  of 
the  aisle  that  this  is  a  good  choice,  I  was  so  engrossed  in  that  en- 
deavor, so  taken  with  it,  that  I  kept  putting  Vince  off.  I  said,  Vince, 
we'll  get  to  that  issue.  The  Travel  Office  is  not  that  important, 
nothing  wrong  happened,  so  the  White  House  management  review 
which  criticized  people  who  shouldn't  be  criticized,  but  we  can  deal 
with  that;  we'll  deal  with  it.  Just  let  me  get  through  the  FBI  thing. 
Because  that's  important,  that's  important  for  the  President,  it's 
important  for  the  country. 

The  last  conversation  I  had  with  Vince  is  when  he  walked  into 
my  office.  The  last  time  Vince  and  I  saw  each  other  was  at  the 
Louis  Freeh  announcement  in  the  Rose  Garden,  and  then  he  came 
into  my  office. 

I  went  back  to  my  office  and  I  was  sitting  there,  turning  on  the 
TV  set  in  my  office,  all  puffed  up,  all  proud  of  myself  as  if  I  had 
won  two  major  trials  in  a  row,  and  I  turned  on  the  TV,  and  there 
I'm  flipping  channels,  and  flipping  between  the  Ruth  Ginsberg 
hearings,  which  had  just  started,  which  I  considered  a  major  ac- 
complishment because  we  now  had  de-demonized  the  Supreme 
Court  selection  process,  we  now  will  have  a  bipartisan  examination 
and  a  friendly  bipartisan  examination  of  a  Supreme  Court  Justice, 
unlike  prior  Supreme  Court  nominations,  and  we  had  done  that  by 
picking  the  right  person.  Also  we  had  chosen  someone  to  be  head 
of  the  FBI  who's  being  met  with  universal  acclaim  in  the  law  en- 
forcement community,  in  the  defense  community,  on  both  sides  of 
the  aisle  in  the  Senate,  which  would  have  to  confirm  his  nomina- 
tion. 

I  said  to  Vince,  this  is  what  had  been  driving  that  month,  those 
last  4  weeks,  the  Supreme  Court  nomination  was  made  in  June. 

When  I  turned  on  the  TV  set,  and  I  flipped  back  to  both  chan- 
nels, her  hearing,  and  the  announcement  by  the  President  in  the 
Rose  Garden  with  Louis  Freeh  and  his  family,  and  I  said  to  him, 
which  I  did  I  think  say  in  my  speech  maybe  to  the  White  House 
Staff  later,  I  said,  look,  Vince,  two  home  runs,  we  hit  two  home 
runs  for  the  President  and  the  country.  He  looked  down  and  he 
said,  yes,  yes,  something  like  that,  and  I  was,  you  know,  I  was  very 
proud  and  very  full  of  myself  so  I  got  up,  I  said  I'm  going  to  have 
lunch,  and  I  walked  out  of  the  office  and  I  said,  I'll  see  you  later, 
Vince.  I  walked  out,  and  obviously  he  must  have  been  in  great 
pain,  and  I  didn't  see  the  pain.  I  think  about  that  from  time  to 
time. 

Senator  Sarbanes.  You've  mentioned  the  concerns  that  you  had 
about  the  examination  of  his  office,  and  you've  talked  about  execu- 
tive privilege  and  attorney-client  privilege,  possibly  some  sensitive 
documents.  How  much  of  a  concern  was  there  for  Vince  Foster's 
family's  privacy  through  all  of  this? 

Mr.  NUSSBAUM.  It  was  a  large  concern.  There  was  a  concern.  Our 
mind  set  was  he  committed  suicide.  Obviously,  he  was  deeply  de- 
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pressed  and  distressed.  The  notion  of  people  rummaging  through 
his  private  papers,  his  private  papers  I'm  talking  about,  I'm  not 
talking  about  Clinton  personal  files,  just  rummaging  through  his 
papers,  his  personal  papers,  his  leases,  that  was  a  concern.  And  I 
recognized  he  was  a  high  Government  official  and  people  are  going 
to  want  to  investigate  this.  There's  been  no  suicide  like  this  per- 
haps since  James  Forrestal.  I  understood  that.  I  understood  how 
sensitive  this  was.  At  the  same  time,  I  thought  we  could  balance 
the  interest.  We  could  protect  his  family's  personal  privacy.  I'm  not 
just  going  to  throw  the  door  open  to  that  office  and  let  people  read 
his  personal  stuff  without  somebody  reviewing  it  first;  not  me,  his 
family's  personal  lawyer,  and  making  a  judgment.  Yes,  there  was 
a  concern  about  privacy  in  that  sense. 

Senator  Sarbanes.  Some  have  suggested,  who've  testified  before 
us,  that  you  were  too  intimately  personally  involved  in  this  matter 
for  you  to  have  a  completely  objective  judgment  capability.  There 
has  been  testimony  to  that  effect. 

Mr.  NUSSBAUM.  I  understand,  I  understand. 

Senator  I  don't  believe  that.  We  knew  each  other  for  7  months. 
I've  testified  that  we  had  grown  close  and  we  were  close.  I  still  get 
choked  up  about  his  death,  there's  no  question  about  that.  And  I 
may,  if  I  can't  prevent  it,  can  get  choked  up  at  this  hearing  even 
when  I  talk  about  his  death.  But  while  we  were  professionally 
close,  he  wasn't  my  brother,  although  sometimes,  you  know,  we 
were  close.  I  was  a  pallbearer  at  his  funeral.  He  wasn't  a  life-long 
acquaintance  of  mine.  And  I,  yes,  I  was  sick  with  grief  the  night 
of  July  20,  but  the  morning  of  July  21  and  thereafter,  I  was  func- 
tioning. I  wasn't  paralyzed  by  emotion,  I  wasn't  paralyzed  by  grief. 
I  was  functioning  as  a  lawyer  who  had  to  deal  with  a  crisis. 

All  my  life,  my  30  or  so  years  at  the  bar,  I  have  functioned  with 
major  crises  on  behalf  of  other  people  with  respect  to  this  thing.  My 
mind  was  focused.  I  was  thinking  about  the  issues.  I  wasn't  walk- 
ing around  crying,  I  was  not  distraught  with  guilt.  I  was  sad,  I'm 
still  sad,  I'll  always  be  sad,  but  I  was  functioning,  I  was  dealing 
with  what  I  had  to  deal  with  as  my  job  as  White  House  Counsel. 
So  I  was  not  disabled  in  any  way  from  function  at  that  time  be- 
cause of  Foster's  death. 

Senator  Sarbanes.  Do  you  think  if  you  were  to  indicate  that  you 
felt  your  judgment  had  been  impacted  by  the  emotion  and  the 
closeness  that  that  would  lessen  you  as  a  professional  person? 

Mr.  NUSSBAUM.  No. 

Senator  Sarbanes.  As  part  of  being  a  professional,  this  tough, 
experienced  New  York  litigator,  would  be  not  to  have  your  judg- 
ment affected.  If  you  were  to  say  now  that  your  judgment  had  been 
affected,  you  would  be  lessened  as  a  professional? 

Mr.  NUSSBAUM.  Absolutely.  I  think  part  of  being  professional  is 
emotion.  Part  of  being  a  professional.  Senator,  is  feeling,  feeling  for 
your  client,  seeking  to  do  right  by  your  client  as  your  obligated  to 
do.  But  my  judgment  wasn't  affected  by  emotion  or  pity  or  sorrow 
or  grief.  I  was  functioning  as  a  lawyer  should  function.  I  was  seeing 
issues  and  I  was  trying  to  balance  out  difficult,  competing  consider- 
ations in  a  unique  situation. 
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And,  Senator,  I  have  not  had  the  luxury,  I  guess,  or  the  pain  at 
the  same  time  of  2  years  of  re-examination  of  all  those  things  that 
happened  in  July  1993. 

This  is  now  August  1995.  My  conduct  has  been  examined  and  ex- 
amined and  examined  by  Special  Counsel,  by  the  House,  by  the 
White  House,  by  the  Senate,  and  by  myself;  mostly  by  myself.  I've 
looked  at  everything  I  did  during  that  period  carefully  and  criti- 
cally because  I  had  to  be  prepared  to  defend  it,  and  there's  no  point 
in  kidding  yourself  about  your  own  conduct  and  trying  to  make  it 
look  good,  you  know,  make  it  better  than  it  was.  If  you  made  a  mis- 
take, you  had  better  say  it  because  there's  a  lot  of  smart  people  out 
there  who  are  going  to  say  it  in  any  event,  so  you  better  get  out 
front  of  them  and  say  it. 

I've  looked  at  my  conduct  now  for  a  2-year  period  since  that  time, 
and  as  I  said  in  my  statement,  it  may  sound  arrogant,  and  I'm  fully 
prepared  to  admit  mistakes  when  I  made  mistakes.  In  fact,  not 
finding  the  note,  that  was  a  mistake.  But  I  tell  you,  on  the  big 
calls,  and  I  had  to  make  a  lot  of  big  calls,  I  was  right.  I  made  the 
right  judgments.  I  made  the  kind  of  judgments  I  think  your  law- 
yers up  there  would  make  if  they  were  faced  with  this  situation. 

Senator  Sarbanes.  Well, 

Mr.  NUSSBAUM.  At  least  that's  what  I  think.  They  can  speak  for 
themselves. 

Senator  Sarbanes.  Well,  that's  what  you  think.  We've  had  some 
very  able  people  who  have  said  that  if  you  had  added  an  extra  di- 
mension in  the  course  of  handling  these  matters,  things  might  have 
been  different.  Now,  I  know  you  deny  that  at  the  end  of  your  state- 
ment here  today,  and  the  point  you  make  about  this  coupling  of 
two  events  that  are  really  separated  time  I  think  is  an  interesting 
point  but  nevertheless,  we've  had  some  strong  testimony  here  that 
things  might  have  been  done  differently  and  therefore  the  situation 
might  have  been  very  different.  In  fact,  that  the  consequences  cast- 
ing a  cloud  of  suspicion  over  matters  that  would  have  a  perfectly 
simple  explanation  to  them. 

You're  concerned  about  the  cynicism  and  that's  an  important  con- 
cern to  have.  But  given  its  existence,  the  insistence  upon  proceed- 
ing in  a  certain  fashion,  traditional  fashion,  if  that's  how  one  wants 
to  describe  it,  in  a  traditional  fashion,  may  in  fact  have  ended  up 
contributing  to  the  cynicism. 

You  didn't  want  to  accommodate  to  it,  this  existence,  but  under 
the  circumstances,  it  might  have  been  wise  to  make  some  accom- 
modation, and  the  net  result  of  that  might  have  been  less  cynicism, 
rather  than  more.  And  that's  one  of  the  things  I  think  we  have  to 
think  through  here  very  carefully. 

Mr.  NusSBAUM.  I  understand  and  respect  your  point  of  view  with 
respect  to  that.  Senator,  but  I  come  to  a  different  judgment. 

Senator  Sarbanes.  We  understand  that. 

Mr.  Chairman,  I  yield  to  Mr.  Ben-Veniste. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman,  Senator  Sarbanes. 

Good  morning,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Good  morning. 
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Mr.  Ben-Veniste.  Let  me  turn  your  attention  to  the  night  of  the 
20th  when  you  learned  that  Vince  Foster  was  dead.  What  were  you 
told  and  by  whom? 

Mr.  NUSSBAUM.  I  was  told,  I  was  at  Galileo's.  My  beeper  went 
off.  I  went  to  the  phone  and  I  thought  I  was  getting  another  con- 
gratulatory call  on  the  Louis  Freeh,  and  I  got  to  the  phone,  I 
picked  up  the  phone.  They  said  that  the  White  House  is  calling.  I 
knew  it  was  the  White  House  that  was  calling,  obviously.  Mark 
Gearan,  I  believe,  was  the  one  who  was  on  the  phone  with  me. 
Mark  said,  Bernie,  they  just  found  Vince's  body,  he  committed  sui- 
cide. I  think  I  started  crying. 

Mr.  Ben-Veniste.  Did  you  go  to  the  White  House? 

Mr.  NusSBAUM.  Yes,  I  immediately,  we  were  at  the  end  of  the 
dinner,  my  wife  and  my  guest,  we  all  arose  from  the  table,  we  hur- 
ried out  of  the  restaurant,  we  jumped  into  a  cab.  We  took  the  cab 
to  the  White  House. 

I  didn't  have  my  pass  with  me,  my  White  House  card  pass  which 
allows  you  to  go  anyplace  in  the  White  House,  and  for  a  moment 
I  was  concerned  that  I  could  not  get  into  the  White  House.  But 
then  when  I  got  to  the  door,  I  forgot  that  people  knew  me  at  the 
White  House,  so  they  let  me  in.  The  reason  I  always  wore  my  hard 
pass  was  because  I  was  in  charge  partly  of  White  House  security. 
I  was  in  charge  to  sort  of  set  an  example  to  everybody  to  wear  their 
hard  pass. 

There  were  certain  White  House  aides  that  were  so  well-known 
that  they  don't  like  to  wear  their  hard  pass,  and  they  can  get  into 
the  White  House  obviously,  but  I  was  always  setting  an  example 
to  them.  This  is  the  one  time  I  didn't  have  my  pass  with  me  be- 
cause I  didn't  think  I  was  going  to  the  White  House,  so  I  was  now 
upset  with  myself  that  I  didn't  have  my  pass. 

Mr.  Ben-Veniste.  Let's  get  to  the  question  of  White  House 
passes,  because  at  some  point  that  evening,  when  you  went  to  the 
White  House  Counsel's  suite  in  which  your  own  office  was  located, 
you  observed  that  Patsy  Thomasson  was  there  in  the  office,  cor- 
rect? 

Mr.  NussBAUM.  That's  correct. 

Mr.  Ben-Veniste.  Would  you  describe  the  scene  as  you  arrived? 

Mr.  NusSBAUM.  Yes,  I  walked  back  to  the  West  Wing  after  the 
President  departed  to  go  see  the  Foster  family,  and  as  I  said,  it  oc- 
curred to  me  I  must  call  my  staff  before  they  hear  about  this  on 
the  news,  so  I  started  walking  over.  Then  it  occurred  to  me  that 
maybe  he  left  a  suicide  note,  so  that's  when  the  thought  came  to 
me,  I  better,  I'm  going  to  go  into  Vince's  office. 

I  arrived  at  the  Counsel's  suite,  and  a  light  was  on  in  Vince's  of- 
fice. The  door  of  the  suite  was  open  and  the  light  was  on  in  Vince's 
office  which  surprised  me  a  little  bit.  It  was  late  at  night.  I  had 
left  early  that  day.  I  wasn't  the  last  one  who  left.  I  left  for  dinner. 
I  turned  to  the  right,  I  walked  into  Vince's  office,  and  I  saw  Maggie 
Williams  sitting  on  the  sofa  crying,  and  I  saw  Patsy  behind  the 
desk.  I  was  sort  of  surprised  a  little  bit. 

I  said,  you  know,  what  are  you  doing  here.  My  first,  you  know, 
you  know — and  Patsy  looked  up  at  me  and  she  looked  fairly  dis- 
traught and  she  says,  we  just  got  here  and  we're  looking  for  a  note, 
see  if  he  left  a  suicide  note. 
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Let  me  tell  you,  when  she  said  that  to  me,  that  was  a  human 
reaction.  I  was  going  to  look  for  a  suicide  note,  I  had  thought  about 
the  same  thing,  I  was  going  to  look  for  a  suicide  note.  Now  why, 
you  know,  why  did  he  die?  I  mean,  what  was  on  his  mind,  you 
know,  why,  did  he  leave  a  note. 

Mr.  Ben-Veniste.  Did  it  immediately  occur  to  you  to  think,  Mr. 
Nussbaum,  does  Patsy  Thomasson  have  White  House  clearance, 
does  she  have  a  White  House  pass,  is  the  paper  work  all  done  for 
her  White  House  pass? 

Mr.  Nussbaum.  No,  it  didn't  enter  my  mind.  As  Maggie  Williams 
said  here,  and  very  effectively,  that  was  not  a  night  about  passes 
or  documents.  It  was  a  night  of  great  grief.  But  in  any  case.  Patsy 
Thomasson  does  have  a  White  House  pass.  Patsy  Thomasson  can 
go  into  the  Oval  Office.  Patsy  Thomasson  can  go  into  any  office  in 
the  White  House.  She  has  that  kind  of  pass.  In  fact.  Patsy 
Thomasson  runs,  on  an  administrative  level,  a  lot  of  those  offices. 
It  didn't  occur  to  me,  once  she  said  suicide  note,  you  know,  I'm 
looking  for  a  suicide  note,  I  understood  that  she  was  having  the 
same  human  reaction  that  I  was  having. 

In  any  case,  she  said  she  had  just  arrived  and  she  was  like,  I 
walked  over  to  stand  next  to  her,  and  we  both  just  looked  at  sur- 
faces; we  didn't  look  at  any  files.  Patsy  Thomasson  had  said  to  me, 
Bernie,  let's  pull  out  every  file  in  this  office.  Supreme  Court  files, 
Louis  Freeh  files,  Janet  Reno  files,  you  know.  National  Security 
files,  and  let's  read  them  all  to  see.  I  said,  no.  Patsy,  that's  not 
something  you  can  do.  That's  something  I  can  do,  but  that's  not 
something  you  can  do.  But  that's  not  what  was  going  on. 

Mr.  Ben-Veniste.  Did  anyone,  to  your  knowledge,  on  the  night 
of  the  20th,  remove  anything  from  Vincent  Foster's  office? 

Mr.  Nussbaum.  No  one  removed  anything  from  Vincent  Foster's 
office,  to  my  knowledge,  on  the  night  of  the  20th. 

Mr.  Ben-Veniste.  Let  me  go  to  the  procedure  that  you  have  de- 
scribed that  you  arrived  at  as  a  compromise  between  the  strict 
rights  that  you  have  indicated  the  White  House  had  in  the  matter 
in  terms  of  safeguarding  the  materials  in  Mr.  Foster's  office,  and 
obligations,  as  you've  testified,  and  the  legitimate  requests  of  law 
enforcement.  First  of  all,  what  did  you  understand,  and  from  whom 
did  you  understand  it,  were  the  police  searching  for  in  connection 
with  Mr.  Foster's  office? 

Mr.  Nussbaum.  I  understood,  from  the  Park  Police,  I  don't  re- 
member the  names  of  the  people,  and  I  also  understood  from  my 
discussions  with  the  Justice  Department,  that  they  wanted  to 
search  Vince  Foster's  office  to  see  if  there  was  a  suicide  note  or 
some  other,  an  extortion  note,  perhaps,  or  some  other  such  docu- 
ment which  reflects  severe  mental  anguish. 

As  somebody  said,  I  think  at  these  hearings,  an  appropriate 
phrase,  a  note  which  said  "goodbye  cruel  world."  You  know,  to  my 
wife  and  children  and  to  Bernie  Nussbaum,  even  or  to  somebody, 
you  know,  I'm  leaving  this  world  because.  I  can't  take  it  anymore 
because.  That's  what  the  search  was  for.  That's  what  I  understood 
the  search  was  for.  That's  what  I  was  told  by  the  law  enforcement 
authorities. 

Mr.  Ben-Veniste.  Now  as  the  search  in  fact  proceeded  under 
your  terms,  as  you  defined  the  procedure  that  would  be  employed. 
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did  the  materials  for  which  the  Department  of  Justice  attorneys  or 
the  Park  Police  there  present,  or  the  FBI,  expressed  an  interest 
broaden  in  some  respects? 

Mr.  NUSSBAUM.  That's  correct.  That's  correct. 

Once  I  started  describing  documents  during  the  course  of  the 
search,  I  would  say  this  is  a  log  of  his  phone  calls,  some  recent 
phone  calls,  I  described  it  like  that.  The  Park  Police  or  the  law  en- 
forcement people  would  say,  we  might  want  to  take  a  look  at  that. 
We  want  to  see  who  he  talked  to  recently.  I  said,  sure,  OK,  I'll  put 
it  aside.  I  want  to  look,  I  want  to  examine  that  to  see  if  there's  any- 
thing privileged  or  confidential  or  anything  inappropriate  with  re- 
spect to  that,  but  I'll  put  it  aside. 

So  you're  correct,  Mr.  Ben-Veniste,  the  search  broadened  to  some 
extent  during  the  course  of  the  search  as  requests  were  made,  and 
I  was  open  to  any  request  that  people  wanted  to  make.  I  encour- 
aged them. 

Mr.  Ben-Veniste.  So  would  it  be  fair  to  say  that  rather  than  tak- 
ing a  completely  passive  or,  as  we've  heard,  cigar  store  Indian  role, 
that  there  was  some  interactive  relationship  going  on  during  the 
search  that  resulted  in  the  identification  of  additional  materials 
than  those  initially  requested,  which  were  ultimately  made  avail- 
able to  the  police? 

Mr.  NusSBAUM.  That's  correct. 

Mr.  Ben-Veniste.  Was  it  your  understanding,  Mr.  Nussbaum, 
that  all  of  the  materials  identified  by  the  police,  again  having  in 
mind,  you  were  the  person  who  identified  the  materials,  were  all 
of  those  materials  that  were  requested  made  available  to  the  po- 
lice? 

Mr.  Nussbaum.  They  were. 

Mr.  Ben-Veniste.  We  have  heard  a  good  deal  of  testimony  about 
your  capability  and  competence  and  focus  and  Mr.  Heymann's  ca- 
pability and  competence  and  focus.  And  in  your  statements  and  Mr. 
Heymann's  statements,  you  are  mutually  flattering.  Indeed,  Mr. 
Heymann  testified  in  substance,  as  I  recall,  that  if  he  or  one  of  the 
Senators  on  this  Committee  wanted  a  competent,  capable,  tough 
lawyer  to  represent  them,  then  Bernie  Nussbaum  would  be  their 
man. 

But  by  the  same  token,  you  have  congratulated  Mr.  Heymann  on 
being  an  experienced  and  honest  individual,  and  I  have  known  you 
both  for  most  of  my  professional  life.  How  do  you  explain  the  dif- 
ference in  the  approach  between  what  you  regarded  as  the  appro- 
priate way  to  go  about  handling  the  request  for  materials  from  po- 
lice and  Mr.  Heymann's? 

Mr.  Nussbaum.  It's  a  good  question,  Mr.  Ben-Veniste,  it's  a  very 
good  question.  Mr.  Heymann  sort  of  stems,  he  has  had  a  very  dis- 
tinguished career,  Phil  has.  He  was  a  leading  professor  at  the  Har- 
vard Law  School,  he  was  a  colleague  of  mine  on  the  Harvard  Law 
Review,  he  was  a  year  ahead  of  me  in  law  school.  He  was  a  case 
editor  or  note  editor  before  I  was  note  editor  of  the  Harvard  Law 
Review. 

He  has  had  a  brilliant  career  in  academia.  He  has  been  an  advi- 
sor to  law  enforcement  all  over  the  world,  as  he  testified.  He  has 
been  in  the  Government  in  the  Justice  Department  in  sensitive  po- 
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>itions,  Assistant  Attorney  General  in  charge  of  the  criminal  divi- 
jion.  He  worked  on  Watergate  as  you  did,  and  as  I  did. 

The  one  thing  he  hasn't  done  has  been  a  lawyer  in  private  prac- 
tice representing  clients  very  much.  I  don't  think  Phil  really  has 
jver  been  in  private  practice  for  any  length  of  time.  His  career  has 
Deen  spent  differently. 

My  career's  been  spent  in  Government  in  part,  but  mostly  in  the 
Drivate  world.  I  frankly  don't  think,  and  that's  why  I'm  surprised 
at  his  testimony  a  little  bit,  that  he  places  the  same  kind  of  weight 
:hat  you  must  place  on  these  rules,  on  the  code,  which  I  have  in 
ny  briefcase  here,  the  Code  of  Professional  Responsibility,  which 
ethically  mandates  lawyers  to  act  in  a  certain  fashion,  which  ethi- 
cally mandates  them  to  preserve  the  confidences  of  their  clients 
and  to  preserve  their  ability  to  claim  privilege. 

Now  remember  here,  we  didn't  ever  claim  privilege  and  ulti- 
mately we  turned  over  everything  that  was  asked  for.  But  somehow 
that  seems  to  him  not  all  that  significant.  Maybe  the  explanation 
is  he  hasn't  lived  in  the  world  where  that's  all  that  important.  He 
recognizes  the  existence  of  executive  privilege,  which  the  White 
House  clearly  has,  because  that's  the  world  he  sort  of  has  lived  in. 

He  claims  things  like  you  can  overcome  waiver,  Phil  testified  to 
this  effect.  It's  interesting  because  it's  the  kind  of  thing  a  professor 
might  testify  to,  but  a  lawyer,  who  deals  with  the  nitty  gritty  of 
this  everyday,  would  never  say  you  could  overcome  waiver  by  en- 
tering into  an  agreement. 

Any  lawyer  in  private  practice  knows  that  agreements,  that 
something  you  do  will  not  waive  something,  will  not  stand  up. 
There's  this  Westinghouse  case  in  the  Third  Circuit  recently.  I 
mean,  people  make  agreements  all  the  time,  or  sometimes  with 
Government  agencies,  like  the  SEC,  a  major  corporation  making  an 
agreement  with  the  SEC,  will  show  you  something  but  it  does  not 
waive  anything.  The  SEC  says,  sure,  show  it  to  us,  it  won't  waive 
anything.  Lo  and  behold,  a  year  later  in  a  class  action  or  some 
other  action,  a  Circuit  Court  of  Appeals  said,  uh  oh,  once  you  show 
it,  it  is  waived.  The  SEC  could  agree  up  and  down,  you  have 
waived  it. 

It's  tricky.  That  law  that  there's  a  concept  of  limited  waiver,  or 
how  much  have  you  waived.  It's  a  very  tricky  concept.  Phil  seems 
to  think,  oh,  you  just  write  an  agreement  and  maybe  it'll  cure  the 
waiver  problem.  It  doesn't  cure  the  waiver  problem.  I  see  that  from 
my  background;  he  doesn't  see  it  from  his  background,  and  that  ac- 
counts, I  think,  for  part  of  this  clash  of  ideas  that  we  now  have, 
that  he  and  I  now  have,  although  I  have  great  respect  for  him. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Nussbaum. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  I  just  want  to  make  an  observation. 

I  have,  for  the  first  time,  read  your  deposition.  I  made  it  a  rule 
not  to  read  depositions  until  the  witness,  or  the  morning  that  the 
witness  comes  in  because  inadvertently,  if  you  have  that  knowl- 
edge, you  can  give  it  out,  and  I  want  to  try  to  protect  witnesses. 
And  to  those  who  have  been  subjected  to  all  kinds  of  questions,  as 
it  relates  to  that,  I  think  it's  unfair,  I  think  it's  unreasonable  and 
wrong,  so  I  just  want  to  set  the  record  straight. 
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I'm  going  to  refer  you  to  page  139,  the  top  of  the  page  of  your 
deposition,  and  I'm  going  to  say  to  you  that  after  hearing  you  re- 
spond to  the  Senator  from  Utah,  Orrin  Hatch,  and  reading  your 
deposition,  I  absolutely  believe,  because  your  answers  are  that  spe- 
cific, that  what  you  testified  to  in  the  deposition  was  your  best  and 
an  accurate  reflection  of  what  took  place. 

It  dovetails  with  the  information  that  we  have,  and  was  a 
very  legitimate  attempt,  because  you  even  say,  well,  I'm  not  sure 
whether  this  conversation  I  am  now  referring  to,  and  I'm  going  to 
read  it  into  the  record,  with  Ms.  Thomases  took  place  before  or 
after. 

In  your  testimony,  I  assume  that  you  then  say  it  took  place  be- 
fore because  you  say,  we  were  discussing  the  methodology,  and  I 
said,  basically,  don't  worry,  it  will  be  done  the  right  way.  But  here's 
what  concerns  me,  and  it's  not  your  testimony,  because  I  believe  it, 
but  Ms.  Thomases'. 

The  conversation  on  the  22nd  was  that  she  asked  me  what  was 
going  on  with  respect  to  the  investigation  or  the  examination  of  Mr. 
Foster's  office.  She  had  heard  there  were  discussions  in  the  White 
House  with  respect  to  this  issue  on  the  22nd,  which  you'll  get  to, 
and  you're  saying  this  to  counsel,  I  presume. 

Was  everything  OK,  what  was  going  on,  and  I  said  I  am  having 
discussions  with  people. 

When  we  asked  Ms.  Thomases  about  this,  it  is  as  if  this  never 
took  place.  And  you  say,  I  remember  saying,  Susan,  I've  been  talk- 
ing with  people.  The  thing  that's  distressing  is  that  there  are  a 
number  of  phone  calls  and  we  asked  her  about  the  phone  calls  that 
she  made  to  people  in  the  White  House,  and  she  has  almost  no 
recollection  whatsoever.  She  would  have  us  believe  that  she  was 
calling,  and  this  is  during  the  time  when  there  were  discussions 
going  on,  which  has  been  verified  by  others,  on  the  methodology  to 
conduct  this  review,  or  the  investigation  or  access. 

But  when  Senators  raise  questions,  she  says,  I  wanted  to  comfort 
people,  I  wanted  to  see  how  they  were  feeling.  This  is  where  you 
have  a  half  a  dozen  phone  calls  or  more  in  a  period  of  2  hours, 
phone  calls  to  Maggie  Williams'  office,  phone  calls  to  the  Chief  of 
Staffs  Office,  and  at  one  point  we're  told,  well,  maybe  interns  an- 
swered and  kept  her  on  hold. 

Then  we  have  your  absolute  clear  testimony  today  and  in  your 
deposition,  and  you  say,  I  remember  saying,  Susan,  I've  been  talk- 
ing to  people. 

She  tells  you  there  were  discussions  in  the  White  House. 

I  understand  disagreements  among  lawyers,  and  I'm  not  saying 
this  for  your  benefit  because  it's  perfectly  logical  that  lawyers  may 
come  to  different  understandings,  and  I  certainly  understand  when 
someone  does  not  completely  recall  an  incident.  But  her  testimony 
about  those  calls  troubles  me,  and  particularly  the  fact  that  she  de- 
nies having  discussed  this  situation  with  you. 

She  says  that  you — and  I  don't  doubt  that  you're  the  person  who 
raised  it  with  her.  You  don't  make  a  phone  call  and  ask  somebody 
what's  going  on,  and  then  forget  who  initiated  the  conversation, 
when  you,  with  some  certain  degree  of  specificity,  recall  her  saying 
that  there  were  discussions  in  the  White  House. 
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Now,  when  we  couple  this  with  that  she  was  a  member  of  the 
kitchen  cabinet,  I  don't  think  it's  unreasonable  that  Senator  Fair- 
cloth,  in  his  own  inimitable  style,  inquired  what  Ms.  Thomases — 
the  person  with  the  juice — was  calling  about? 

We're  going  to  narrow  this  because  I  am  going  to  ask  that  we 
issue  subpoenas  for  the  telephone  records  of  Ms.  Thomases  on  var- 
ious nights  in  question  as  it  relates  to  these  calls,  and  for  the 
Rodham  residence  in  Little  Rock  and  for  Margaret  Williams'  resi- 
dence. 

We've  got  a  partial  list.  But  here's  what  further  troubles  me. 
When  she  was  asked  about  the  people  that  she  spoke  to,  she  said 
basically  at  the  White  House  she  had  spoken  to  only  three  people, 
and  I'm  referring  to  page  213  of  yesterday's  testimony.  Ms.  Thom- 
ases says,  "I  don't  recollect  saying  that  people  were  concerned  to 
him,  nor  do  I  recollect  talking  to  people  who  had  expressed  to  me 
any  concern."  Then  she  said,  "So  when  we  talk  about  the  universe 
of  people,  people  whose  opinions  might  be  expected  to  carry  weight 
with  Mr.  Nussbaum,  is  it  fair  to  say  the  three  people  you  have 
talked  to  before  you  talked  to  Mr.  Nussbaum  were  the  President, 
the  First  Lady,  and  Maggie  Williams;  right?  And  she  says,  'Tes." 

So  from  whom  did  she  learn  of  this  concern,  as  it  relates  to  the 
review?  In  other  words,  if  it's  only  these  three  people,  and  she  says 
that  she  did  not  discuss  this  with  any  of  them,  how  did  she  learn 
about  the  review.  I  don't  know  if  you  can  tell  us.  You  said  she 
didn't  tell  you  who  had  informed  her,  is  that  correct? 

Mr.  Nussbaum.  That's  correct. 

The  Chairman.  That's  the  troubling  question.  How  is  it  that  Ms. 
Thomases  has  no  recollection  when  you  told  her  that  you  were  con- 
ducting a  review,  and  she's  only  spoken  to  three  people  of  con- 
sequence. 

Mr.  Nussbaum.  Senator,  obviously,  you  will  have  to  make  your 
own  judgments  and  other  Senators  will  have  to  make  their  judg- 
ments. I've  known  Susan  Thomases  a  long  time.  Senator.  She's  a 
good,  honest,  and  decent  person.  I  have  absolutely  no  doubt  that 
when  she  testified  as  to  her  memory  of  the  conversation,  which  dif- 
fers from  mine,  she  sincerely  believes  that  her  version  of  the  con- 
versation is  correct. 

Obviously,  there  is  a  difference  between  us  Senator,  but  she  is 
a  truthful  person,  she  is  a  good  person,  she  contributes  a  lot  to  the 
Administration  with  her  outside  advice. 

Senator,  I  don't  want  you  to  take  back  the  nice  words  you  said 
about  me,  after  I  say  this. 

The  Chairman.  No,  I'm  not,  but  you're  getting  me  to  the  point 
where  I  might,  now.  Let's  not 

Mr.  Nussbaum.  But  let  me  just  say,  because  I  think  the  Sen- 
ator's entitled  to  know  my  view  of  Susan  Thomases.  I  have  the 
highest  view  for  her  character  and  her  credibility. 

The  Chairman.  We  understand  that. 

I  yield  to  Senator  Sarbanes.  The  question  is  how  much  time  is 
left.  Fine,  we  run  a  strict  clock. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Kerry. 
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OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Thank  you,  Mr.  Chairman,  Senator  Sarbanes. 

I  would  Uke  to  clarify  one  area,  if  I  can,  quickly,  and  then  move 
on  to  an  area  that  I  find  troubling. 

But  do  I  understand  that  during  the  procedure  of  the  review  of 
the  files,  that  every  single  file  in  the  office  was  reviewed  at  that 
time?  Did  you  pull  out  every  file  that  was  in  the  office? 

Mr.  NUSSBAUM.  Yes,  that's  my  recollection.  I  either  pulled  it  out 
or  looked  at  it.  In  the  credenza,  I  may  not  have  pulled  out  every 
file,  but  then  I  would  sort  of  move  them  and  look  at  the  file. 

Senator  Kerry.  Did  you  describe  the  face  pages  of  each  and 
every  file  in  the  credenza? 

Mr.  NussBAUM.  It  varied.  I  didn't  necessarily  describe  the  face 
pages.  I  gave  more,  with  the  credenza,  I  don't  know.  I  don't  remem- 
ber at  this  time. 

Senator  Kerry.  The  credenza  is  a  place,  so  it's  possible  that  you 
did  not  review  all  the  files  within  the  credenza? 

Mr.  NussBAUM.  Oh,  no,  no.  I  reviewed  all  the  files  that  were  in 
the  credenza. 

Senator  Kerry.  In  their  presence? 

Mr.  NUSSBAUM.  In  their  presence,  yes. 

Senator  Kerry.  Did  you  describe  each  file  within  the  credenza? 

Mr.  NUSSBAUM.  I  said  this  is  a  tax  file,  or  this  is  an  investment 
file,  like  that.  I  didn't  describe  every  piece  of  paper  in  the  file.  I 
would  flip  through  the  file  to  see  if  there  was  a  suicide  note  or  ex- 
tortion note,  but  I  would  give  a  general  description  of  the  file  and 
I  would  flip  through  the  file.  That  was  the  process  I  followed.  Sen- 
ator Kerry. 

Senator  KERRY.  Fair  enough. 

In  the  description  of  each  file,  did  you  describe  the  files  that  ulti- 
mately went  into  the  box,  the  personal  files?  Did  you  say  these  are 
personal  files  of  the  Clinton's? 

Mr.  NUSSBAUM.  Yes. 

Senator  Kerry.  You  described  those.  Did  they  ask  to  see  any  of 
those  files? 

Mr.  NUSSBAUM.  No,  sir. 

Senator  Kerry.  At  no  time  did  they  ask  to  see  those? 

Mr.  NusSBAUM.  At  no  time  did  they  ask  to  see  any  of  those  files. 

Senator  Kerry.  Did  they  ask  them  to  be  set  aside  for  further  re- 
view at  a  later  time? 

Mr.  NUSSBAUM.  They  did  not,  Senator. 

Senator  Kerry.  And  it's  your  testimony  that  any  files  that  were 
set  aside,  they  subsequently  did  get? 

Mr.  NUSSBAUM.  That's  correct.  Senator. 

Senator  Kerry.  So  no  file  that  was  sought  was  not  at  some  point 
turned  over? 

Mr.  NUSSBAUM.  No  file  that  was  sought  was  not  at  some  point 
turned  over. 

Senator  Kerry.  OK.  Now  I  also  would  associate  myself  with  the 
earlier  comments  of  Senator  Sarbanes  on  this  question  of  cynicism 
and  judgment.  I  don't  want  to  spend  a  lot  of  time  on  it  now.  We 
will  obviously  at  the  end  of  it  agree  to  disagree  probably,  but  it's 
something  I  would  like  to  maybe  review  later  on. 
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I  would  like  to  turn  to  an  area  that  I  find  particularly  perplexing 
at  this  point  in  time,  at  least  for  me.  Maybe  you  can  help  me 
through  it.  You  set  out  very  eloquently  and  in  very  strong  terms, 
the  degree  to  which  you  perceived  a  legal  obligation  with  respect 
to  the  files  in  this  office. 

Mr.  NUSSBAUM.  Yes,  sir. 

Senator  Kerry.  You  obviously  take  that  seriously,  and  I  don't 
doubt  that  at  all. 

You  were  concerned  at  one  point  about  making  sure  the  office 
was  locked,  correct? 

Mr.  NusSBAUM.  Yes,  sir. 

Senator  Kerry.  You  were  concerned  at  one  point  about  a  Ms. 
Betsy  Pond  having  gone  in  there  and  sort  of  neatened  up? 

Mr.  NussBAUM.  Yes. 

Senator  Kerry.  And  you  were  concerned  about  retrieving  the 
waste  materials  from  the  night  of  the  20th,  in  order  to  make  sure 
that  nothing  had  been  overlooked? 

Mr.  NussBAUM.  Correct.  When  it  was  brought  to  my  attention 
that  the  trash  had  been  removed,  but  could  be  recovered,  I  said  of 
course  recover  it,  bring  it  back. 

Senator  Kerry.  So  throughout  the  proceeding,  all  the  way  into 
the  negotiations  of  the  22nd  and  21st,  you  were  proceeding  with  a 
strong  sense  of  your  obligations  under  the  law  to  protect  the  docu- 
ments and  to  make  sure  that  there  was  an  appropriate  chain  of 
custody  and  all  of  the  legalities  that  were  at  stake.  Is  that  accu- 
rate? 

Mr.  NUSSBAUM.  I  was  concerned  with  preserving  the  documents, 
and 

Senator  Kerry.  Well,  you  were  concerned  that  the  Foster  files 
went  to  the  Fosters,  that  the  Clinton  files  went  to  the  personal  at- 
torney? 

Mr.  NUSSBAUM.  Correct,  that's  correct. 

Senator  Kerry.  That  things  were  divided  properly? 

Mr.  NUSSBAUM.  That's  correct,  Senator. 

Senator  KERRY.  Now  what  I  find,  and  it  truly  just  sort  of  leaves 
me  asking  questions,  but  I  want  to  pursue  it,  is  you  had  how  many 
secretaries  working  for  you? 

Mr.  NUSSBAUM.  I  had  two  secretaries  working  for  me. 

Senator  Kerry.  And  how  many  lawyers  working  for  you? 

Mr.  NUSSBAUM.  About  a  dozen. 

Senator  Kerry.  So  in  a  sense,  I  mean,  yours  was  a  full-fledged 
legal  office,  counsel's  office,  correct? 

Mr.  NUSSBAUM.  A  little  law  firm,  yes.  Senator. 

Senator  Kerry.  A  little  law  firm.  Now,  can  you  tell  me  why  it 
is  that  given  the  fact  that  you  have  these  people  there,  and  given 
the  fact  that  you're  concerned  about  the  propriety  of  this,  why  do 
you — well,  let  me  read  you  what  she  says. 

Maggie  Williams  says,  she's  in  another  building,  she's  in  room 
100  of  the  Executive  Office  Building,  and  you  call  her  over  there 
and  she  says,  according  to  her  testimony,  and  he  called  me,  Bernie, 
and  he  said,  I  have  their  personal  files,  or  I  have  the  Clinton  per- 
sonal files,  get  them  to  Bob  Barnett,  or  will  you  get  them.  That  was 
the  gist  of  it.  I  said,  OK,  I'll  be  over  in  a  little  while. 
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So  she  comes  over  and  she  says,  before  I  left  my  office,  I'm  sure 
I  called  Barnett  to  tell  him  I  was  going  to  get  the  files.  And  she 
says,  I'm  supposed  to  be  sending  you  the  personal  files  of  Clinton 
when  you're  ready.  He  says,  when  you're  ready,  I'll  send  somebody 
over  to  get  them. 

Here  we  are  with  that  testimony,  and  I'm  left  asking  myself,  why 
Maggie  Williams?  Why  would  you  call  Maggie  Williams  to  send  the 
files  over?  Why  not  have  your  secretary  call?  Why  not  have  one  of 
the  other  lawyers  make  the  arrangements?  Why  not  ask  Mr. 
Barnett  to  come  over  and  take  them  directly  from  you? 

Mr.  NUSSBAUM.  Senator,  first,  Maggie  Williams,  while  she  may 
have  been  in  the  Executive  Office  Building,  her  office  that  she  nor- 
mally uses  is  right  down  the  hall  from  my  office.  I  didn't  know 
where  she  was  when  I  said,  get  Maggie  Williams.  In  fact,  indeed, 
Maggie  Williams  is  one  of  the  people  in  the  White  House  phys- 
ically, in  physical  proximity,  the  closest  to  me,  not  the  furthest. 
She's  from,  her  office  is  probably,  from  where  my  office  was  to 
where  you're  sitting  right  now.  So  she's  fairly  close. 

Now  it's  true  that,  at  this  point,  she  was  in  the  EOB  apparently, 
but  I  didn't  know  that.  One,  I  was  asking  for  somebody  who's  fairly 
close  to  me  physically.  But  number  two,  even  more  important  than 
that,  that's  not  really  the  key  thing,  is  that  she  is  to  me  sort  of  the 
chief  of  staff  of  the  First  Lady  and  the  representative  of  the  First 
Family  in  effect.  That's  how  I  saw  her.  She's  one  of  their  chief 
aides,  Mrs.  Clinton's  chief  aide  primarily. 

So  it  was  a  natural — and  I  have  some  differences  of  recollection 
because  I  thought  I  was  fairly  certain  that  the  Clinton's  would 
want  to  send  these  files  to  Williams  &  Connolly,  Bob  Barnett,  as 
you  talked,  but  I  wasn't  positive.  My  recollection  is,  and  I  know 
Maggie's  testimony  is  not  the  same  as  mine  in  this  regard,  which 
I  think,  by  the  way,  sometimes  is  proof  of  truth,  not  of  falsity,  but 
that's  a  separate  issue.  My  recollection  is  that  I  was  not  certain  it 
should  go  to  Barnett,  that  Mrs.  Clinton  or  the  President  may  de- 
cide, no,  I  want  to  send  these  to  somebody  else  in  Arkansas  or  else- 
where, and  that  she  should  check  with  Barnett — she  should  check, 
excuse  me,  with  the  Clinton's.  So  I  recall,  when  she  came  over,  I 
said,  look,  Maggie,  I  have  their  personal  files  here.  I  just  sent  Fos- 
ter's files  to  his  family  lawyer.  I'm  sure  the  Clinton's  would  want 
these  files,  I'm  sure  the  Clinton's  would  want  these  files  to  go  to 
their  personal  attorneys  now.  You  check  with  them.  See,  I  remem- 
ber saying,  you  check  with  them. 

She's  the  natural  person  to  check  with  them;  not  everybody  can 
talk  to  the  President  and  First  Lady.  I  said  you  check  with  them, 
whether  they  want  them  to  go  to  Barnett  and  you  take  them,  and 
if  they  decide  they  want  them  to  go  to  Barnett,  send  them  to 
Barnett.  That  is  why  I  called  Maggie  Williams  and  that's  what  I 
had  in  my  mind. 

Senator  Kerry.  Do  you  understand  the  legitimacy  of  the  ques- 
tions raised  by  the  differences  here? 

Mr.  NusSBAUM.  Yes,  of  course,  I  understand  that. 

Senator  Kerry.  I  can  understand  what  you're  saying  about  the 
proximity,  but  even  given  that,  every  step  of  what  she  has  said  she 
did  differs  with  your  recollection  in  the  following  sense: 
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She  then  says  that  she  was  going  to  get  them  over  there  but  she 
got  tired,  and  it  was  only  because  she  was  tired  that  she  raised  the 
issue  with  the  First  Lady  and  then  said,  I'll  send  them  over  to  the 
residence  as  an  alternative  to  sending  them  over.  Now  is  that  to- 
tally different  from  your  recollection? 

Mr.  NUSSBAUM.  Yes,  it's  somewhat  different  from  my  recollection. 

Senator  Kerry.  Well,  isn't  it  totally  different?  You're  saying  that 
you  said  to  her,  check  with  them  to  see  where  they  should  go? 

Mr.  NusSBAUM.  That's  correct. 

Senator  KERRY.  She  is  saying  that  she  never  made  any  call  ex- 
cept to  ask  where  they  go  because  she  decided  not  to  put  them 
somewhere  else,  send  them  over  to  Barnett.  She  didn't  say,  in  any 
regard,  gee,  I  think  I  have  to  call  the  First  Lady,  or  we  have  to 
do  this  with  relationship.  She  almost  sort  of  separated  herself  from 
that. 

Mr.  NusSBAUM.  I  don't  know  exactly.  I  haven't  read  her  testi- 
mony and  I  didn't  watch  it  all.  I  know  some  of  it,  but  I  don't  think 
we're  that  far  apart.  Senator.  I  know  you  may  feel  that,  but  I 
think 

Senator  Kerry.  No,  I'm  not.  I  don't  feel  anjrthing.  I'm  trying  to 
understand  it. 

Mr.  NUSSBAUM.  We  were  both,  my  major  objective 

Senator  Kerry.  Here's  what  she  said.  I  tell  her  I  was  sending  the 
boxes  to  Bob  Barnett,  but  it's  getting  late  and  I'm  tired,  and  I'm 
going  to  take  them  to  the  residence,  where  should  I  put  them. 
There's  no  inquiry  there  about  do  you  want  them,  do  you  not  want 
them,  do  you  want  to  see  them? 

Mr.  NUSSBAUM.  Senator,  all  I  can  do  is  testify  to  my  recollection. 
My  recollection  is,  Maggie,  I  have  the  Clinton  personal  files  here. 
I  just  sent  the  Foster  personal  files  to  their  personal  lawyers.  I 
think  the  Clinton  personal  files  should  go  to  their  personal  lawyers. 
Check  with  the  Clinton's  as  to  whether  they  want  them  to  go  to 
Bob  Barnett,  I  think  they  do. 

Senator  Kerry.  Do  you  know  how  the  files  ultimately  got  there? 

Mr.  NUSSBAUM.  No,  I  don't. 

Senator  Kerry.  They  got  there  by  messenger  on  Tuesday. 

Mr.  NUSSBAUM.  Oh,  I  do  know  they  got  there  on  Tuesday,  yes. 

Senator  Kerry.  So  why,  if  they  could  get  there  by  messenger  on 
Tuesday,  could  they  not  get  there  by  messenger  on  Thursday  or 
Friday? 

Mr.  NusSBAUM.  They  could  have  gotten  there  by  messenger  on 
Thursday  or  Friday,  but  it  was  late  in  the  day  and  I  thought  the 
reason  Maggie  was  doing  it  was  because  she  wanted  to  check  with 
the  Clinton's. 

Senator  Kerry.  Well,  my  time  is  up.  I  wanted  to  clarify  this  a 
little  more. 

Mr.  NUSSBAUM.  I'm  not  sure  I  have.  Senator,  but  I've  tried  my 
best. 

Senator  Kerry.  I  appreciate  that. 

The  Chairman.  Would  the  Senator  like  another  minute  or  two  to 
clarify  it?  This  does  not  confer  on  us  any  automatic  right  to  pursue 
the  same  thing,  but  I  think  if  the  Senator  wants 

Senator  Kerry.  I'll  come  back  after. 

The  Chairman.  OK. 
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Senator  Shelby. 

OPEMNG  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Thank  you. 

Mr.  Nussbaum. 

Mr.  Nussbaum.  It's  nice  to  see  you  again,  Senator. 

Senator  Shelby.  It's  good  to  see  you.  It's  always  good  to  see  an 
able  New  York  lawyer. 

Mr.  Nussbaum.  What  is  this  New  York  business  with  you  guys? 
I  expect  you  to  defend  me,  Mr.  Chairman. 

The  Chairman.  I  am.  This  picking  on  New  York,  they  make  us 
out  to  all  be  aggressive.  I've  been  so  unaggressive  and  Bernie's 
been  very  laid  back  today. 

Senator  Sarbanes.  If  the  Senator  from  Alabama  would  yield,  I 
tried  to  establish  at  the  outset  that  there  were  a  lot  of  able  lawyers 
elsewhere  besides  New  York. 

Senator  Shelby.  Absolutely,  but  there  are  also  a  lot  of  able  ones 
in  New  York,  and  Mr.  Nussbaum's  one  of  them. 

Mr.  Nussbaum.  Thank  you,  Senator. 

Senator  Shelby.  Now,  Mr.  Nussbaum,  how  long  were  you  in  pri- 
vate practice  prior  to  January  1993? 

Mr.  Nussbaum.  I  was  in  private  practice,  I  was  an  Assistant  U.S. 
Attorney  in  the  Southern  District  of  New  York  from  1962  through 
1966,  taking  time  out  to  serve  in  the  U.S.  Army.  I  was  in  private 
practice  then  from  1966  to  1993,  taking  time  out  to  join  my  friends, 
Mr.  Ben-Veniste  and  other  people,  and  Mr.  Heymann  in  Washing- 
ton in  1974,  to  work  on  the  Watergate  matter. 

Senator  Shelby.  You  were  counsel,  one  of  the  counsel  on  the  Wa- 
tergate hearings,  is  that  right? 

Mr.  Nussbaum.  I  was  Senior  Associate  Special  Counsel  to  the 
House  Judiciary  Committee  Impeachment  Inquiry. 

Senator  Shelby.  So  you  had  not  only  your  private  practice  expe- 
rience that  you  related,  but  you  also  had  that  unique  experience  on 
Watergate? 

Mr.  Nussbaum.  I  certainly  did. 

Senator  Shelby.  Now,  when  you  came  to  work,  when  was  that, 
January  19?  For  the  Government,  when  did  you  come  to  work? 

Mr.  Nussbaum.  Well,  I  officially  went  on  duty,  although  I  started 
work  a  little  earlier,  January  20,  1994. 

Senator  Shelby.  Is  that  the  date  of  the  Inauguration? 

Mr.  Nussbaum.  Excuse  me,  January  20,  1993.  That's  the  date  of 
the  Inauguration. 

Senator  Shelby.  So  when  you  went  on  duty,  you  went  on  the 
payroll  of  the  U.S.  Government,  did  you  not? 

Mr.  Nussbaum.  Yes,  sir. 

Senator  Shelby.  You  ceased  to  be  a  private  attorney  then,  did 
you  not? 

Mr.  Nussbaum.  That's  correct. 

Senator  Shelby.  Back  in  July  1993,  on  July  20  and  21,  subse- 
quent dates,  you  were  on  the  public  payroll  working  as  the  White 
House  Counsel  here  in  Washington,  DC.  You  were  Counsel  to  the 
President  of  the  United  States? 

Mr.  Nussbaum.  I  was  Counsel  to  the  President  of  the  United 
States. 
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Senator  Shelby.  OK. 

Mr.  NUSSBAUM.  Which  I  was  highly  honored  to  be. 

Senator  Shelby.  Sure.  It's  a  great  job,  a  highly  respectful  job. 

Mr.  NussBAUM.  Tough  job. 

Senator  Shelby.  Tough  job  is  right. 

Now,  Mr.  Nussbaum,  during  this  time  from  January  20,  1993, 
were  you  engaged,  in  any  way,  as  a  private  attorney  for  anyone? 

Mr.  Nussbaum.  No,  Senator.  I  had  my  hands  full  with  the  job 
I  had. 

Senator  Shelby.  The  answer  is  no. 

Mr.  Nussbaum.  The  answer  is  no. 

Senator  Shelby.  So  back  on  July  20,  1993,  you  were  totally  a 
Government  lawyer  working  for  the  President  of  the  United  States 
as  his  Counsel? 

Mr.  Nussbaum.  With  a  specific  function,  yes. 

Senator  SHELBY.  That's  right,  but  on  the  Government  payroll? 

Mr.  Nussbaum.  I  was  on  the  Government  payroll. 

Senator  Shelby.  That's  what  I'm  asking  you. 

Now,  let's  go  back  to  a  couple  of  things  you  said.  You  said  that 
the  day  after  Vince  Foster's  death,  that  you  were  functioning  as  a 
lawyer  again?  In  other  words,  you  knew  you  had  a  job  to  do  as 
White  House  Counsel,  and  that  your  mind,  quote,  "was  focused,"  is 
that  right,  just  a  few  minutes  ago? 

Mr.  Nussbaum.  Yes. 

Senator  Shelby.  Your  mind  was  focused. 

Mr.  Nussbaum.  My  mind  was  focused. 

Senator  Shelby.  Mr.  Nussbaum,  you  carry  quite  a  memory  with 
that  mind,  don't  you? 

Mr.  Nussbaum.  Yes. 

Senator  Shelby.  Historically  wouldn't  you  say  you've  got  a  good 
memory? 

Mr.  Nussbaum.  Absolutely,  I  do. 

Senator  Shelby.  Let's  go  back  to  when  you  first  had  a  conversa- 
tion, let's  go  in  sequence,  if  you'll  recall,  with  Mr.  Heymann.  When 
did  you  call,  if  you  did,  Mr.  Heymann  regarding  the  investigation 
of  the  Vince  Foster's  death? 

Mr.  Nussbaum.  I  believe  I  called  him  mid-day,  maybe  even  early 
in  the  day,  11:00  or  12:00  o'clock,  maybe  as  early  as  that,  on  July 
21,  to  ask  him  have  the  Department  of  Justice  coordinate  the  var- 
ious investigations  which  I  believed  would  take  place. 

Senator  Shelby.  How  long  did  this  conversation  go  on? 

Mr.  Nussbaum.  Very  short.  Senator. 

Senator  Shelby.  Very  short.  Was  that  the  only  conversation  you 
had  with  Mr.  Heymann  that  day? 

Mr.  Nussbaum.  I  believe  so.  Obviously,  he  said  he  would  think 
about  it,  so  I  did  receive  information,  although  he  indicated  that 
he  was  going  to  do  it  in  all  probability.  It's  possible  he  called  me 
again  to  say  OK,  but  I  don't  remember  that.  I  remember  that  con- 
versation and  receiving,  at  some  point,  either  in  that  conversation 
or  thereafter,  an  affirmative  answer  to  my  request. 

Senator  Shelby.  Subsequent  to  the  conversation  or  conversa- 
tions, did  Mr.  Roger  Adams  and  Mr.  David  Margolis  from  the  Jus- 
tice Department  come  over  to  the  White  House? 

Mr.  Nussbaum.  Yes,  sir. 
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Senator  Shelby.  Was  that  the  same  day? 

Mr.  NUSSBAUM.  It  was. 

Senator  Shelby.  What  time  of  the  afternoon  was  that? 

Mr.  NusSBAUM.  It  was  late  in  the  afternoon.  It  was  4:00  o'clock- 
ish,  5:00  o'clockish,  it  was  after  I  spoke  to  the  entire  White  House 
staff  with  the  President,  4:00  or  5:00  o'clock,  maybe  even  later. 

Senator  Shelby.  Who  was  present  at  this  meeting? 

Mr.  NusSBAUM.  Let  me  tell  you  the  people  I  remember  and  this 
may  not  be  everybody.  Myself,  Steven  Neuwirth,  Cliff  Sloan,  two 
Associate  Counsel  who  have  appeared  before  you,  the  three  of  us, 
Roger  Adams  and  David  Margolis,  an  FBI  agent,  who  I  now  believe 
to  be  Agent  Salter,  and  a  number  of  representatives  of  the  Park  Po- 
lice whose  names,  at  this  point,  I  do  not  recall. 

Senator  Shelby.  Mr.  Markland,  maybe? 

Mr.  NUSSBAUM.  Maybe,  if  he  says  he  was  there,  yes.  Also  prob- 
ably a  Secret  Service  agent,  because  they  usually  were  conducting 
the  other  law  enforcement  officials  around  the  White  House  and 
they  remained  at  some  of  these  meetings. 

Senator  Shelby.  Did  this  meeting  take  place  in  your  office? 

Mr.  NUSSBAUM.  It  took  place  in  my  office,  the  White  House 
Counsel's  Office,  yes. 

Senator  Shelby.  Was  the  purpose  of  the  meeting  to  discuss  the 
initial  ways  you  would  investigate  the  death  of  Vincent  Foster? 

Mr.  NUSSBAUM.  It  was  to  discuss  two  things. 

Senator  Shelby.  What  were  they? 

Mr.  NUSSBAUM.  One  was  their  desire,  need  to  interview  members 
of  my  staff  promptly,  and  I  readily  agreed  to  that.  I  was  bending 
over  backward  throughout  this  process  to  try  and 

Senator  Shelby.  Just  go  ahead,  instead,  go  ahead  and  say  what 
you  did. 

Mr.  NUSSBAUM.  Sure. 

Senator  Shelby.  OK,  first  you  said  they  wanted  to  interview 
your  staff  and  you  said  you  agreed  to  that,  right? 

Mr.  NUSSBAUM.  Yes. 

Senator  Shelby.  All  right,  what's  the  second  thing? 

Mr.  NUSSBAUM.  Second  to  discuss  their  desire  and  their  need  to 
search  Mr.  Foster's  office  for  a  suicide  note  or  some  similar  such 
document. 

Senator  Shelby.  How  long  did  this  discussion  go  on  regarding 
that,  in  your  judgment? 

Mr.  NUSSBAUM.  Between  45  minutes  and  an  hour,  in  the  area  of 
45  minutes. 

Senator  Shelby.  What  did  you  say  to  Mr.  Margolis  and  Mr. 
Adams  and  others  present  regarding  the  search  of  the  office  on  this 
occasion,  this  first  occasion? 

Mr.  NusSBAUM.  I  think  I  mentioned  some  of  this  earlier,  but  I 
will  repeat  it.  Senator. 

Senator  Shelby.  Sure. 

Mr.  NUSSBAUM.  I  understand. 

The  atmosphere  was  friendly.  I'll  tell  you  what  I  said. 

Senator  Shelby.  Just  tell  us  what  you  said. 

Mr.  NusSBAUM.  I  understand,  but  I  have  to  do  it  in  my  own 
words  in  my  own  way,  Senator. 

Senator  Shelby.  Sure. 
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Mr.  NUSSBAUM.  The  atmosphere  was  friendly  and  understanding 
on  both  sides.  What  I  said  was,  look,  I  understand  your  desire  to 
go  into  Vince's  office  to  search  for  a  suicide  note. 

I  was  there.  I  had  total — I  was  there  the  night  before.  I  didn't 
see  a  note,  but  my  search  was  very  cursory.  I  understand  your 
need  and  desire  to  go  in.  But  Roger,  David,  I  was  talking  primarily 
to  them,  this  is  a  lawyer's  office.  There  is  sensitive  materials  in 
that  office.  There's  confidential  stuff,  there  is  privileged  stuff  in 
that  office. 

It's  covered  by  all  sorts  of,  you  know,  I  had  obligations.  I  have 
obligations  as  a  lawyer  as  Counsel  to  the  President,  as  Counsel  to 
the  President  in  his  official  capacity,  not  as  a  private  lawyer,  but 
as  an  official  capacity,  I  have  certain  obligations  that  affect  me  as 
a  Government  lawyer,  as  well  as  the  same  kind  of  obligations  when 
I  was  a  private  lawyer. 

I  have  to  work  out  some  way  of  dealing  with  these  issues  with 
you.  I  just  cannot  let  you  go  in  and  open  the  door  and  look  at  every 
document  in  the  office.  And  they  were,  not  surprisingly  because 
they're  good  people,  they  were  understanding.  They  said  we  under- 
stand it,  Bernie,  we  understand  that  you  have  these  obligations  as 
Counsel  to  the  President,  as  a  Government  lawyer,  you  have  these 
obligations  because  these  obligations  apply  also  to  a  Government 
lawyer,  but  they  said,  maybe  we  can  work  something  out. 

Senator  Shelby.  They  also  had  an  obligation  and  responsibility, 
did  they  not? 

Mr.  NussBAUM.  They  had  an  obligation  too,  and  I  understood 
that.  They  had  an  institutional  obligation  which  all  law  enforce- 
ment people  have,  so  we  then  had  a  discussion  of  how  to  discuss 
various  options.  That's  what  I  remember  about  the  conversation. 
We  discussed  the  kind  of  options  I  laid  out  before.  Opening  the  of- 
fice, letting  them  see  everything  without  anybody  in  there  with 
them.  Shutting  the  office,  letting  them  not  go  in.  They  didn't  like 
that,  I  didn't  like  that.  Showing  him  the  first  page  of  a  document 
or  something  more  so  they  can  make  determinations  of  what  was 
privileged  or  confidential  or  relevant,  they  liked  that.  I  said  I  would 
consider  it,  but  I  didn't  like  it  that  much,  but  I  will  consider  it,  or 
having  me  go  in  with  them,  breaking  the  seal  together,  walking 
into  the  office. 

Senator  Shelby.  Excuse  me  a  minute.  Breaking  the  seal  to- 
gether? But  there's  been  testimony  by  you  and  others  that  the  seal 
was  already  broken.  People  were  there  the  night  before  looking 
through  the  office. 

Mr.  NusSBAUM.  We  sealed  the  office.  Senator,  we  secured  the  of- 
fice. 

Senator  Shelby.  Breaking  it  again.  OK,  secured. 

Mr.  Nussbaum.  I  shouldn't  use  the  word  "sealed."  We  secured 
the  office  on  the  morning  of  July  21.  So  I  discussed  that  option 
with  them,  the  option  of  us  going  into  the  secure  office,  and  I  would 
look  at  each  document  and  I  would  give  them  some  general  descrip- 
tion, and  of  course  if  I  found  a  suicide  note  or  something  similar, 
I  would  turn  it  over  to  them.  They  didn't  like  that  too  much. 

That's  what  we  discussed,  options.  And  we  left,  when  we  left, 
when  we  broke  up  the  meeting 
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Senator  Shelby.  When  you  broke  up  the  meeting,  did  you  have 
an  agreement? 

Mr.  NussBAUM.  No. 

Senator  Shelby.  Did  you  have  an  understanding? 

Mr.  NUSSBAUM.  No. 

Senator  Shelby.  What  did  you  have?  Why  would  they  leave? 

Mr.  NusSBAUM.  We  had  an  issue  which  had  remained  unresolved 
and  which  we  agreed  to  meet  the  next  morning  to  have  further  dis- 
cussions. That  is  my  memory. 

Senator  Shelby.  That's  your  memory  to  agree  to  meet  again  the 
next  morning,  but  not  your  memory  that  you  reached  an  agreement 
and  agreed  to  meet  the  next  morning  to  begin  the  search  together? 

Mr.  NusSBAUM.  Oh,  no.  We  knew  there  would  be  a  search  the 
next  morning.  We  agreed  there  would  be  a  search.  But  what  we 
hadn't  agreed  on  is  would  be  how  the  search  was  conducted,  the 
precise  method  that  would  be  used. 

The  Chairman.  I  will  come  back  to  you,  Senator. 

Senator  Sarbanes,  I  think  to  keep  it  a  little  more  on  the  time  and 
the  clock,  under  the  strictest  of  interpretations,  we  keep  it  to  10 
minutes  and  then  let  someone  finish,  but  I  will  come  back  to  you 
in  the  next  round.  You'll  lead  off. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  yield  to  Senator  Bryan.  I  do 
think  that  we  ought  to  move  it  back  and  forth  every  10  minutes, 
and  since  we  have  a  number  of  Members  who  have  been  waiting, 
I  think 

The  Chairman.  I  understand  that.  I  think  sometimes  for  the 
sake  of  continuity  I  wish  we  had  more  flexibility,  but  I'm  not  going 
to  detract  from  the  hearings  by  arguing  this  now,  so  we  yield. 

Senator  Sarbanes.  I  think  it's  a  reasonable  point,  and  we've 
tried  to  accommodate  it,  but  since  we've  had  so  many  here  today 
and  the/ve  waited  so  long,  I  think  we 

The  Chairman.  All  right. 

Senator  Sarbanes.  I  yield  to  Senator  Bryan. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Thank  you  very  much.  Senator  Sarbanes. 

Mr.  Nussbaum,  listening  to  your  testimony  this  morning,  you  are 
impressive,  eloquent,  you're  a  forceful  advocate,  and  I  was  reflect- 
ing that  a  year  ago,  we  had  occasion  to  engage  in  a  colloquy  and 
then,  unlike  this  morning  where  the  issue  has  been  privilege,  sen- 
sitivity, privacy  and  what  might  constitute  a  waiver,  then  the  issue 
was  one  of  recusal,  and  you  had  some  very  strong  views  in  advising 
Mr.  Altman  as  to  his  obligation,  in  your  view. 

You  were  equally  impressive  that  day.  I  must  say  that  I  dis- 
agreed with  you  last  year  in  terms  of  your  counsel  on  that,  and  I 
do  find  myself  in  some  disagreement  with  the  advice  that  you've 
given  with  respect  to  handling  this  issue.  But  I  want  to  focus  on 
a  couple  of  things  and  then  ask  you  a  follow-up. 

On  the  21st,  when  you  met  with  Mr.  Adams  and  others  to  dis- 
cuss the  process  by  which  the  inventory  or  the  search,  whatever 
word  you're  comfortable  with,  who  was  present? 

Mr.  Nussbaum.  Myself,  Steven  Neuwirth,  Cliff  Sloan,  David 
Margolis,  Roger  Adams,  Agent  Salter  of  the  FBI,  an  FBI  agent.  I 
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have  learned  in  these  hearings  it's  Agent  Salter.  I  would  not  have 
remembered  it  before  although  I  knew  an  FBI  agent  was  present. 
Representatives  of  the  Park  Police,  I  believe  Mr.  Markland  and  an- 
other person,  perhaps  a  Secret  Service  Agent,  but  I  have  no  mem- 
ory of  that  right  now.  That's  my  memory  as  to  who  was  present. 

Senator  Bryan.  You  have  indicated  repeatedly  that  it  is  your  un- 
derstanding that  based  upon  the  conclusion  of  that  meeting,  there 
was  no  agreement  as  to  how  the  search  in  Mr.  Foster's  office  was 
going  to  be  conducted? 

Mr.  NUSSBAUM.  There  was  a  discussion  of  options.  I  said  I  would 
consider  seriously  one  of  the  options,  this  first  page  option  I'll  call 
it,  but  there  was  no  agreement  as  to  how  we  would  proceed.  That's 
correct.  We  said  we  would  meet  the  next  day.  We  conducted  the 
search,  we  agreed  a  search  would  be  conducted  the  next  day,  and 
we  would  conclude  the  next  day  as  to  how  the  search  would  be  con- 
ducted. 

Senator  Bryan.  I  must  say  that  I  was  somewhat  surprised  to 
hear,  in  response  to  a  question  or  series  of  questions  from  Senator 
Hatch,  your  response  that  with  respect  to  the  memorandum  of  Mr. 
Adams,  which  was  displayed  on  the  screen,  and  thereafter  a  memo 
from  Mr.  Heymann,  that  was  displayed  on  the  screen,  that  with  re- 
spect to  Mr.  Adams,  that  memorandum  which  purports  to  state 
what  his  understanding  was  on  the  21st,  was  written  a  week  later. 

Mr.  NusSBAUM.  That's  correct.  It  was  written  after  the  note  was 
discovered  on  the  26th  and  turned  over  that  handwritten  list,  and 
turned  over  to  the  law  enforcement  authorities  on  the  27th.  It  was 
written  thereafter. 

Senator  Bryan.  And  that  Mr.  He3anann's  memo  came  in  Feb- 
ruary of  the  following  year,  1994? 

Mr.  NusSBAUM.  That's  correct.  Mr.  Heymann  apparently  sat 
down  and  tried  to,  which  is  legitimate  to  do,  reconstruct  events  as 
he  remembered  them,  but  it  was  not  a  contemporaneous  memo 
made  at  the  time. 

Senator  Bryan.  You  have  used  the  word  contemporaneous  and 
that  is  the  word  that  comes  to  my  mind.  My  experience  as  a  pri- 
vate practitioner  is  less  impressive  than  your  own,  but  my  under- 
standing is  generally  when  lawyers  seek  to  make  memoranda  of 
events  that  they  think  may  have  some  future  significance,  either 
in  terms  of  their  own  attorney-client  relationship,  or  conversation 
with  other  counsel,  or  actions  they've  taken  with  respect  to  the 
matter,  that  they  attempt  to  dictate  that  as  reasonably  contem- 
poraneous as  possible  that  same  day  or  the  following  morning.  Is 
that  your  understanding  impression? 

Mr.  NusSBAUM.  That  is.  If  a  lawyer  wants  to  memorialize  some- 
thing that  happened  because  he  thinks  it's  important  to  memorial- 
ize it,  he  would  go  back  and  make  a  memorandum  contempora- 
neously shortly  after  the  event  happened. 

Senator  Bryan.  My  purpose  is  not  to  impugn  anybod/s  integrity, 
but  it  is  noteworthy  that  this  is  made  a  week  after  the  event  which 
is  being  memorialized  occurred. 

Mr.  NUSSBAUM.  Yes,  I  think  it  is  noteworthy. 

Senator  Bryan.  And  with  respect  to  Mr.  Heymann,  is  it  fair  to 
say  that  in  terms  of  his  attempt  to  describe  what  his  understand- 
ing was,  that  he  not  being  present,  that  his  understanding  would 
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have  to  have  been  made  based  upon  hearsay,  that  is,  what  someone 
who  was  there  told  him  their  understanding  was? 

Mr.  NUSSBAUM.  That's  correct,  Senator. 

Senator  Bryan.  So  he  can  have  no  understanding  in  terms  of  the 
basis  of  the  purported  agreement  or  understanding  firsthand? 

Mr.  NusSBAUM.  That's  correct,  sir. 

Senator  Bryan.  OK.  Now,  I  can  understand,  as  you've  indicated, 
that  people  can  have  different  interpretations  and  you've  indicated 
that  several  people  that  attended  that  meeting  reached  the  same 
conclusion  that  you  did,  namely  that  there  was  in  fact  no  agree- 
ment. What  I  find  a  little  bit  more  troublesome  is  the  following 
day,  and  let  me  take  you  through  my  understanding  of  the  se- 
quence, and  ask  you  to  clarify  this  and  comment  upon  it. 

You  had  a  phone  conversation,  as  I  understand,  on  the  following 
day,  the  22nd,  at  the  time  that  Margolis  and  Adams  were  there 
and  about  ready  to  participate  in  this  search  or  review  or  inven- 
tory. During  the  course  of  that  conversation,  it  has  been  related 
that  Mr.  Heymann  said  to  you,  in  effect,  Bernie,  I  think  you're 
making  a  mistake.  I  don't  think  this  is  the  way  you  ought  to  han- 
dle it.  My  understanding  of  the  conversation,  as  he  relates  it,  is 
that  you  said  to  him,  in  effect,  well,  let  me  think  about  this — we're 
talking  about  the  22nd. 

Mr.  NusSBAUM.  I  understand,  Senator. 

Senator  Bryan.  Is  that  essentially  correct? 

Mr.  NusSBAUM.  It  is  essentially  a  correct  version  of  Mr.  Hey- 
mann's  testimony.  You  stated  it  accurately,  sir.  My  memory  is  not 
different,  it's  vaguer  on  this  point.  I  do  not  remember  that  kind  of 
conversation  with  Mr.  Heymann,  but  I  do  not  mean  to  suggest  that 
it  didn't  take  place. 

From  my  point  of  view  now,  thinking  back,  if  Mr.  Heymann  says 
that  was  the  conversation,  I  have  no  reason  to  dispute  it.  It's  not 
the  kind  of  conversation  I  will  say  clearly  did  not  take  place. 

For  example,  during  the  course  of  my  deposition,  Mr.  Chertoff 
said  to  me,  did  Mr.  Heymann  ever  say  to  you  that  you're  misusing 
the  Justice  Department,  talking  about  another  conversation,  and  I 
said,  no,  Mr.  Chertoff,  he  never  said  that  to  me,  and  if  he  did  say 
that  to  me,  I  would  remember  it,  and  it  wouldn't  be  true,  but  I 
would  remember  it.  So  that  didn't  happen. 

I  cannot  say  that  with  respect  to  this  conversation  You  know,  if 
Mr.  Heymann  says  he  said  what  he  said  to  me,  I'm  not  saying  cat- 
egorically that  it  didn't  occur.  I  just  don't  have  any  memory  of  it, 
and  if  I  said  to  Mr.  Heymann  that  I  would  get  back  to  him  at  some 
point,  it  is  my  normal  practice  to  get  back  to  people.  I  don't  duck 
phone  calls.  I  answer  my  phone  calls  and  I  return  my  phone  calls. 
If  I  said  that,  then  I  did  make  another  mistake,  it  obviously  slipped 
my  mind  in  the  course  of  that  day,  if  I  promised  to  get  back  to  him, 
I  should  have  gotten  back  to  him,  and  I  apologize  to  him  for  not 
getting  back  to  him  when  I  changed  my  position,  but  I  would  have 
gotten  back  to  him.  But  I  just  don't  remember  promising  to  get 
back  to  him,  and  if  I  did  promise  to  get  back  to  him,  I  don't  remem- 
ber continuing  to  think  about  that  as  the  day  went  on. 

Senator  Bryan.  Even  if  there  was  not  a  promise,  let  me  just  say 
as  an  aside  to  you,  Mr.  Nussbaum,  I  have  a  high  regard  for  Mr. 
Heymann.  I  thought  he  acquitted  himself  well,  and  clearly  projects 
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himself  as  a  person  of  considerable  experience  and  integrity,  in  my 
view.  But,  again,  to  drive  the  point,  I  don't  know  whether  there 
was  an  express  promise  that  you  were  quoted  as  having  said,  but 
clearly  the  implication,  I  can't  recall  the  exact  words,  were  that  he 
proposed  an  alternative  course  of  action  or  suggested  that  I  think 
you're  about  ready  to  make  a  mistake,  Bemie. 

The  implication  of  his  testimony  was  that  you  were  going  to  con- 
sider the  proposed  course  of  action  and  maybe  not  an  express 
promise  by  you  to  call  back,  but  clearly  the  impression  left,  let  me 
think  about  that,  Phil,  or  however  you  refer  to  him. 

Mr.  NUSSBAUM.  That's  correct. 

Senator  BRYAN.  It  would  give  you  the  impression,  if  you're  think- 
ing about  it,  he  being  you,  he'll  get  back  to  me. 

Mr.  NusSBAUM.  Yes,  and  I  think  there  was  a  miscommunication 
and  maybe  a  misremembrance  on  my  part  to  call  him  back. 

Let  me  say  something.  You  know,  I  was  thinking  about  it.  I 
thought  about  it  from  the  night  before.  I  thought  about  it  that 
morning.  I  thought  about  it  in  the  course  of  my  discussions  with 
Jack  Quinn  and  others.  As  I've  testified  to,  and  I  reached  a  conclu- 
sion that  that  was  not  the  right  way  to  do  it;  namely,  letting  them 
see  the  first  page  of  each  document. 

Mr.  Heymann  also  said  something  else  at  these  hearings  which 
was  important,  and  here  I  agree  with  him.  This  idea  of  an  agree- 
ment, Mr.  Heymann  is  sort  of  mad  at  me,  I  think,  that's  too  strong 
a  term,  that  I  didn't  call  him  back,  that  I  owed  him  a  call  back  and 
I  didn't  call  him  back.  As  I  said,  I'm  sorry  about  that.  I  just  didn't 
remember  I  had  to  call  him  back. 

But  he  also  said  at  these  hearings  something  which  I  do  find  in- 
teresting. He  said  he  didn't  consider  this  agreement  with  some  of 
these  people  as  some  sort  of  binding  agreement,  that  it's  signed  in 
blood  or  something,  and  it  couldn't  be  overridden  in  some  fashion, 
or  it  couldn't  be  changed. 

So  that's  the  way  I  felt  too.  I  didn't  believe  we  had  an  agreement, 
but  even  if  we  did  have  an  agreement,  or  even  if  they  walked  away 
believing  we  had  an  agreement  basically,  that  agreement  could  not 
override  what  I  sort  of  conceived  to  be  my  solemn  professional  obli- 
gations contained  in  books  like  this.  This  is  the  Model  Rules  of  Pro- 
fessional Conduct,  it  couldn't  override  that. 

If  I  had  made  an  agreement  the  night  before,  which  I  didn't,  but 
if  I  had  made  an  agreement,  I  would  have  said  to  them  the  next 
day,  fellas,  look,  I  may  have  said  we'll  do  it  this  way  the  night  be- 
fore, but  I  can't  do  it.  I  thought  about  it  some  more.  This  will  vio- 
late my  ethical  obligation  as  a  lawyer.  That  agreement  no  longer 
holds.  Now  we  didn't  have  that  conversation  because  we  didn't 
have  an  agreement,  but  if  we  had  an  agreement,  that's  the  kind 
of  conversation  we  would  have  had. 

Senator  Bryan.  I  think,  Mr.  Nussbaum,  that  Mr.  Heymann,  in 
the  idiom  of  the  street,  was  cutting  you  a  little  slack  there  on  that 
hey,  look,  you  had  a  right  to  change  your  mind  even  if  there  was 
an  agreement. 

Just  by  way  of  a  concluding  observation,  I  can  see  why  he  would 
be  upset  if  he  felt  that,  in  effect,  his  staff  was  being  used  when  he 
expected  a  phone  call  back  from  you.  I  mean,  that  would  bother 
me. 


1248 

Mr.  NUSSBAUM.  It  would  bother  me  too,  and  I  understand 

Senator  Bryan.  I  think,  clearly,  he  had  that  sense. 

Mr.  NusSBAUM.  I  understand  his  upset  in  that  regard. 

Senator  Bryan.  I  note  my  time  has  expired. 

Mr.  NusSBAUM.  And  I  respect  it. 

The  Chairman.  Senator  Shelby. 

Senator  Shelby.  Thank  you. 

Mr.  Nussbaum,  I  just  want  to  go  right  back  to  where  I  was,  and 
I  think  I  was  getting  into  questioning  you  again,  as  Senator  Bryan 
was,  dealing  with  your  conversation  with  the  Deputy  Attorney  Gen- 
eral of  the  United  States  at  that  time,  Philip  Heymann. 

Mr.  Nussbaum.  That's  correct,  sir. 

Senator  Shelby.  Was  it  important  to  you  as  White  House  Coun- 
sel, that  the  Department  of  Justice  be  involved  in  this  investigation 
regarding  the  death  of  Vince  Foster,  important  enough  for  you  to 
call  them  to  get  them  involved?  Is  that  correct? 

Mr.  Nussbaum.  It  was  important  to  me  that,  if  they  agreed,  they 
weren't  ordered  by  anyone,  to  coordinate  the  investigations  that 
would  take  place,  if  there  was  going  to  be  more  than  one  investiga- 
tion. That  is  what  was  important  to  me. 

Senator  Shelby.  But  your  idea  of  coordinate  was  not  Mr.  Hey- 
mann's  idea  of  coordinate,  was  it,  obviously? 

Mr.  Nussbaum.  No,  I  think  our  idea  of  coordinate  was  the  same; 
our  idea  of  how  to  conduct  the  search  in  the  office  is  not  the  same. 
Senator  Shelby. 

Senator  Shelby.  It  was  your  idea  for  you  to  conduct  the  search 
and  they  to  be  window  dressing? 

Mr.  Nussbaum.  No,  that  was  not  my  idea. 

Senator  Shelby.  Isn't  that  what  happened,  though? 

Mr.  Nussbaum.  No,  that  was  not  what  happened. 

Senator  Shelby.  That  is  not  what  happened? 

Mr,  Nussbaum.  That  is  not  what  happened,  Senator. 

Senator  Shelby.  You  would  be  the  only  one  that's  testified  that 
way. 

Mr.  Nussbaum.  Oh,  no,  no,  no. 

Senator  Shelby.  You  and  your  Associate  Counsel. 

Mr.  Nussbaum.  No,  Senator.  I  think  anybody  looking  at  it  objec- 
tively, with  all  due  respect.  Senator 

Senator  Shelby.  Well,  we're  looking  at  it  objectively. 

Mr.  Nussbaum.  I'm  sure  you're  trying  to,  Senator. 

Senator  Shelby.  We're  trying. 

Mr.  Nussbaum.  I'm  sure  you  are.  Senator.  The  fact  is.  Senator, 
they  weren't  window  dressing;  they  were  participating. 

What  is  happening  is  I  was  describing  documents,  we  were  talk- 
ing. They  would  say,  Mr.  Nussbaum,  even  though  we're  looking  for 
a  suicide  note,  we  would  like  to  see  that  document,  or  we  would 
like  to  see  this  document,  or  we  would  like  to  see  that  document. 
I  would  say,  fine.  I'll  put  it  in  a  pile  and  I'll  take  a  look  at  it  later. 
Here,  I'll  put  this  in  the  pile.  Here,  I'll  put  that  in  the  pile. 

That's  what  we  were  doing,  Senator.  That's  participation.  That's 
not  sitting  like  a  cigar  store  Indian.  That's  not  being 

Senator  Shelby.  But  that's  not  what  really  happened,  though, 
was  it? 
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Mr.  NUSSBAUM.  Oh,  that's  exactly  what  happened,  Senator,  and 
I  was  there  and  I  know  it. 

Senator  Shelby.  That's  your  selective  memory. 

Mr.  NussBAUM.  No,  sir.  Senator.  It's  my  accurate  memory. 

Senator  Shelby.  We  need  to  focus  on  your  memory.  You  said 
your  mind  was  focused.  I  want  you  to  focus  on  it  just  for  the  next 
few  minutes.  Mr.  He3rmann's  a  man  you  said  you  had  a  lot  of  re- 
spect for  and  you  have  known  him  a  long  time. 

Mr.  NusSBAUM.  I  did.  Senator. 

Senator  Shelby.  Would  you  put  his  integrity  on  the  highest 
plane? 

Mr.  NusSBAUM.  I  would,  Senator. 

Senator  Shelby.  If  he  says,  and  he  has  testified  under  oath,  that 
he  had  an  agreement  with  you,  Mr.  Nussbaum,  and  while  your 
recollection  of  the  existence  of  an  agreement  or  conversations  with 
Mr.  He3miann  are  unclear  and  vague,  vague  is  probably  a  better 
term,  Mr.  Heymann  notes  in  his  testimony,  was  clear  on  both 
points. 

In  addition,  as  Senator  Hatch  has  brought  out  here,  in  addition 
to  Mr.  Heymann's  testimony,  Mr.  Adams'  recollection  was  that  he 
had  an  agreement.  He  was  sent  over  by  the  Justice  Department. 
Would  you  classify  Mr.  Adams  as  a  man  of  integrity  coming  out  of 
the  Justice  Department? 

Mr.  Nussbaum.  Yes,  sir.  Yes,  sir. 

Senator  Shelby.  An  experienced  trial  lawyer? 

Mr.  Nussbaum.  Absolutely,  Senator. 

Senator  Shelby.  Mr.  Margolis,  is  he  out  of  the  Justice  Depart- 
ment? 

Mr.  Nussbaum.  Yes,  sir. 

Senator  Shelby.  Would  you  classify  him  as  a  man  of  integrity? 

Mr.  Nussbaum.  I  would,  sir. 

Senator  Shelby.  OK 

The  Park  Police  and  the  FBI,  why  is  it,  it's  incomprehensible  to 
me  and  I'm  sure  to  some  of  my  colleagues,  but  more  important  to 
the  American  people,  that  your  memory  seems  to  be  vague,  indefi- 
nite, and  uncertain,  yet  these  people,  bright,  experienced,  no  one 
questions  their  integrity  or  their  motives,  they  have  a  clear  under- 
standing that  they  had  an  agreement  as  to  how  you  would  search 
the  office.  You,  Mr.  Nussbaum,  were  in  charge  and  stayed  in 
charge.  Why  is  your  memory  so  vague  and  uncertain? 

Mr.  Nussbaum.  My  memory  is  not  vague.  It's  quite  definite,  and 
not  at  all  uncertain.  Senator.  I  just 

Senator  Shelby.  But  you've  continued  to  say,  sir,  I  don't  recall, 
or  it  could  have  happened  or 

Mr.  Nussbaum.  Oh,  no,  I  don't  Senator.  I  rarely  say  I  don't  re- 
call. 

Senator  Shelby.  You  said  you  don't  have  any  recollection. 

Mr.  Nussbaum.  I  rarely  say  that.  If  I  don't  have  a  recollection, 
I  say  it.  I  think 

Senator  Shelby.  I  think  I'm  going  to  have  to  get  the  deposition 
and  put  it  up  in  a  few  minutes,  if  I  have  time,  and  on  your  sworn 
testimony,  how  many  times  that  you  had. 
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Let's  get  back  to  the  phone  calls.  How  many  phone  calls  did  you 
have  with  Mr.  Heymann  at  the  Justice  Department?  How  many  on 
this  Thursday? 

Mr.  NUSSBAUM.  On  Thursday? 

Senator  Shelby.  Yes,  sir. 

Mr.  NusSBAUM.  On  Thursday,  as  I  said  earlier  to  Senator  Bryan, 
Mr.  Heymann  has  testified  that  he  had  a  call  with  me,  and  I  don't 
dispute  that  testimony,  although  I  have  no  memory  of  it,  no  specific 
memory  at  this  point. 

See,  sometimes.  Senator 

Senator  Shelby.  Just  tell  me  how  many  you  had,  what  you  recall 
having,  not  what  Mr.  He3anann  said,  what  you  recall. 

Mr.  NusSBAUM.  I  do  not  recall  the  conversation  that  I  had  with 
Mr.  He3TTiann  on  the  22nd.  Mr.  Heymann  does  recall  that  con- 
versation; I  don't  dispute  his  recollection  of  that  conversation.  All 
I  can  do  is  give  my  best  memory.  Senator,  you  are  correct. 

Senator  Shelby.  But  you  said  your  memory  was  good. 

Mr.  NUSSBAUM.  Could  I  finish.  Senator? 

Senator  Shelby.  Yes,  sir. 

Mr.  NUSSBAUM.  I  agree  with  you,  Senator,  with  respect  to  that 
call,  that  call  on  the  22nd,  my  memory  is  vague  and  indefinite  with 
respect  to  that  call,  that's  correct. 

Senator  Shelby.  Could  it  be  selective  too? 

Mr.  NUSSBAUM.  No,  Senator. 

Senator  Shelby.  Not  at  all? 

Mr.  NUSSBAUM.  Not  at  all. 

Senator  Shelby.  Not  at  all. 

Do  you  recall  a  conversation  with  Mr.  Heymann  speaking  with 
you  twice  on  the  22nd,  first  Mr.  Nussbaum,  in  the  morning,  when 
he  made  it  very  clear  that  he  was  considering  pulling  his  men, 
meaning  Mr.  Adams  and  Mr.  Margolis,  back  from  the  so-called  pro- 
posed search  in  the  office,  if  you  were  going  to  have  it  your  way. 
He  then  called  later  that  night  from  his  home  to  again,  Mr.  Nuss- 
baum, tell  you  how  upset  he  was  that  you  had  conducted  the 
search  over  his  objections.  You  don't  recall  either  one  of  those  con- 
versations? Sir? 

Mr.  Nussbaum.  I  have  no  memory  of  those  conversations. 

Senator  Shelby.  Do  you  remember  the  Deputy  Attorney  General, 
Mr.  Hejonann,  telling  you,  and  his  testimony  was  that  he  was  very, 
very  angry,  called  you — let  me  finish. 

Mr.  Nussbaum.  Senator,  I  don't  remember. 

Senator  Shelby.  Well,  just  let  me  finish  my  question. 

Called  you  at  home  later  that  night  and  says  to  you,  you,  mean- 
ing you  Mr.  Nussbaum,  misused  us,  or  something  to  that  effect, 
and  quote,  "Are  you  hiding  something?"  Do  you  recall  him  saying, 
are  you  hiding  something?  You  don't  recall  that,  something  so 
central,  so  indicting,  and  you  don't  recall  this  at  all? 

Mr.  Nussbaum.  Senator,  Mr.  Heymann  never  said  to  me  on  the 
phone,  in  words  or  substance,  and  I  do  recall  this,  never  said  to  me 
on  the  phone  in  words  or  substance,  you  are  misusing  us,  you  are 
misusing  the  Justice  Department.  He  never  said  that. 

Senator  Shelby.  Did  he  say,  are  you  hiding  something,  Mr. 
Nussbaum?  Could  he  have  said  that? 
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Mr.  NUSSBAUM.  Yes,  he  could  have  said  that,  but  I  don't  remem- 
ber that.  I  think  it's  something  I  would  remember,  but  I  don't  re- 
member it. 

Senator  Shelby.  Why  didn't  you,  Mr.  Nussbaum,  you  said  earlier 
that  you  try  to  make  your  phone  calls,  in  other  words,  to  call  back 
people  who  call  you.  Someone  as  important  in  the  United  States  as 
the  Deputy  Attorney  Greneral,  you're  the  White  House  Counsel,  the 
White  House  is  in  a  crisis  management  stage  obviously  because  of 
this,  and  you  tell  Mr.  Heymann  you're  going  to  call  him  back  but 
you  don't  remember  to  call  him  back?  Or  if  you  do  remember,  you 
don't  call  him  back  anyway,  do  you? 

Mr.  Nussbaum.  If  I  had  made  a  commitment  to  call  him  back, 
which  I  remembered,  I  would  have  called  him  back. 

Senator  Shelby.  Say  that  again,  sir? 

Mr.  Nussbaum.  I  said  if  I  had  made  a  commitment  to  call  him 
back,  which  I  remembered,  I  would  have  called  him  back.  Obvi- 
ously, Mr.  Heymann  and  I  had  a  miscommunication  at  that  point. 

Senator  Shelby.  Did  you  not  call  him  back  because  you  didn't 
want  to  face  him  because  you  knew  what  you  were  going  to  do  to 
have  a  sham  search,  and  you  didn't  want  him  intervening? 

Mr.  Nussbaum.  Senator,  last  year  at  these  hearings,  you  called 
me  a  strong  man. 

Senator  Shelby.  Well,  I  think  you  are  a  strong  man. 

Mr.  Nussbaum.  Senator,  as  a  strong  man,  I  wasn't  afraid  to  face 
anybody  including  Phil  He)miann.  And  if  I  would  have,  I  would 
have  been  more  than  happy  to  call  him  back  to  tell  my  position  if 
I  believed  I  had  an  obligation  to  call  him  back. 

Senator  Shelby.  Did  you  say  something  to  the  effect  that  I'm 
going  to  check  with  some  people  here  at  the  White  House  and  then 
I  will  get  back  to  you,  as  Mr.  He3miann  testified  under  oath  right 
here? 

Mr.  Nussbaum.  If  Mr.  Heymann — ^yes. 

Senator  Shelby.  Did  you  say  something  about 

Mr.  Nussbaum.  I  may  well  have  said  that  to  Mr.  Heymann.  I 
don't  dispute  Mr.  Heymann's  testimony. 

Senator  Shelby.  Were  you  really  going  to  check  with  the  Presi- 
dent of  the  United  States  or  Mrs.  Clinton?  Is  that  who  you  really 
meant  you  were  going  to  check  with  regarding  the  search  of  the  of- 
fice? And  you  checked  with  them,  and  then  you  didn't  call  him 
back? 

Mr.  Nussbaum.  No.  The  people  I  talked  to 

The  answer  to  your  question  specifically  is  I  didn't  check,  and  I 
didn't  mean  to  check  with  the  President  of  the  United  States  or  the 
First  Lady.  The  people  I  did  talk  to  that  morning 

Senator  Shelby.  Who  were  they? 

Mr.  Nussbaum.  Mack  McLarty,  Jack  Quinn,  and  Bill  Burton. 

Senator  Shelby.  What  did  they  tell  you  about  the  search?  Do  it 
your  way,  Bernie? 

Mr.  Nussbaum.  No. 

Senator  Shelby.  They  didn't  tell  you  that? 

Mr.  Nussbaum.  Do  you  know  what  they  told  me? 

Senator  Shelby.  Did  you  tell  them  you  were  going  to  do  it  your 
way? 
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Mr.  NUSSBAUM.  Yes,  I  told  them.  You  know  what  they  told  me? 
They  told  me  don't,  in  effect,  the  bottom  line,  Bernie,  don't  let  any- 
body into  the  office.  Do  it  the  way  you  would  do  it  in  private  prac- 
tice with  a  big  litigation.  Make  an  inventory,  make  a  log,  don't  let 
anybody  into  Vince's  office. 

Let  me  finish.  Senator. 

Senator  Shelby.  I  am. 

Mr.  NusSBAUM.  There's  sensitive  stuff  there.  There's  confidential 
material,  there's  privileged  material.  We  have  an  institutional  in- 
terest. Don't  let  anybody  into  the  office. 

You  know  what  I  said.  Senator?  I  said,  I  don't  agree  with  that. 
I  think  we  should  let  these  law  enforcement  people  into  the  office. 
We  have  to  balance  the  conflicting  interests  involved  here.  I  think 
I  have  a  way  to  do  it  right,  and  I  did  say  we're  going  to  do  it  my 
way. 

Senator  Shelby.  You  did  it  your  way,  and  the  American  people 
will  never  know  really  what  was  in  there.  You  didn't  want  people 
to  know  including,  let  me  finish,  including  the  Justice  Department 
of  the  United  States  of  America? 

Mr.  NusSBAUM.  Senator,  every  document  in  that  office  was  pre- 
served. No  document  was  destroyed.  Privilege  was  ultimately  never 
claimed.  Every  document  that  law  enforcement  sought,  some  right 
after  the  search,  and  some  6  months  later,  when  Whitewater 
emerged,  was  turned  over,  every  single  document,  Senator. 

Senator  Shelby.  Who  made  that  decision? 

Mr.  NUSSBAUM.  The  American  people- 


Senator  Shelby.  Who  made  the  decision- 


Mr.  NusSBAUM.  Senator,  let  me  finish  my  answer.  Please,  Sen- 
ator. 

You're  talking  about  the  American  people.  The  American  people 
should  know,  should  know  that.  No  documents  destroyed,  they 
should  know  that.  Every  document  preserved.  This  President  has 
waived  every  privilege,  every  confidence  with  respect  to  this,  and 
has  turned  over  every  document  to  law  enforcement  authorities 
when  they  asked  for  them.  That's  what  the  American  people  should 
know,  and  I  think  the  American  people  will  be  satisfied  with  that. 

Senator  Shelby.  What  about  the  missing  index  in  the  office?  Do 
you  know  about  that? 

Mr.  NUSSBAUM.  I  know  of  no  missing  index  in  the  office. 

Senator  Shelby.  You  heard  testimony  to  that  effect? 

Mr.  NUSSBAUM.  I've  heard  a  secretary  testified  that  she  remem- 
bers there  was  an  index  in  the  office  which  she  didn't  see.  I  know 
of  no  index  in  that  office  which  I  didn't  see. 

I  know  this.  Senator.  I  know  every  document  that  was  in  that 
office  was  preserved.  All  the  Clinton  personal  files  were  preserved, 
all  the  Foster  personal  files  were  preserved,  all  the  Foster  working 
files  were  preserved.  That's  what  a  good  lawyer  is  supposed  to  do. 
He's  supposed  to  preserve  the  files  but  he's  supposed  to  be  sure 
that  his  clients,  if  they  wish,  even  his  official  clients,  can  protect 
confidentiality  and  exercise  privilege  although  that  was  not  done 
here. 

Senator  Shelby.  Mr.  Nussbaum,  but  again,  I  know  my  time's 
run  out,  you  were  a  Government  worker,  working  as  Counsel  to  the 
President  of  the  United  States,  not  as  a  personal  lawyer. 
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Mr.  NUSSBAUM.  I  was  a  Government  lawyer. 

Senator  Shelby.  That's  right. 

Mr.  NusSBAUM.  Working  for  the  President  in  his  official  capacity. 

Senator  Shelby.  And  not  his  personal  capacity. 

Mr.  Nussbaum.  As  a  Government  lawyer — ^let  me  finish,  Sen- 
ator— as  a  (Government  lawyer,  I  am  bound  by  the  same  ethical 
rules  as  a  private  lawyer,  I  had  the  same  obligations  as  if  I  was 
in  private  practice. 

Senator  Shelby.  The  same  obligations?  Wait  a  minute. 

Mr.  Nussbaum.  The  same  obligations  to  maintain  confidentiality 
and  to  preserve  the  right  to  claim  privilege.  Grovernment  lawyers 
are  obligated,  have  the  same  obligations  imposed  upon  them  as  pri- 
vate lawyers.  We  stand  on  a  par  with  respect  to  those. 

Senator  Shelby.  Mr.  Nussbaum,  did  you  basically  not  trust  the 
Justice  Department? 

Mr.  Nussbaum.  No,  I  trusted  the  Justice  Department,  Senator 
Shelby. 

Senator  Shelby.  And  Mr.  Heymann? 

Mr.  Nussbaum.  I  trusted  the  Justice  Department,  Senator. 

Senator  Shelby.  Well,  why  didn't  you  say,  Mr.  He3rmann,  come 
on  down  and  we'll  look  over  this  together? 

Mr.  Nussbaum.  Senator,  did  you  trust  the  Justice  Department? 

Senator  Shelby.  On  stuff  like  that,  I  certainly  would. 

Mr.  Nussbaum.  Would  you  let  them  into  your  office,  your  coun- 
sel's office,  to  look  at  your  personal  documents? 

Senator  Shelby.  Absolutely,  I  have  nothing  to  hide.  They  can 
come  tomorrow  or  today. 

Mr.  Nussbaum.  OK,  Senator,  good. 

Senator  Shelby.  Or  they  can  go  right  now  while  I'm  down  here. 

Mr.  Nussbaum.  Well,  that's  fine.  Senator. 

Senator  Shelby.  Thank  you. 

The  Chairman.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Nussbaum,  I  want  to  change  subjects  a  little  bit  and  talk  in 
a  more  general  sense  about  some  of  the  issues  I  think  that  have 
been  raised  in  this  hearing  and  in  your  statement. 

In  your  statement,  I  was  just  looking  for  the  line,  and  I  can't  find 
it  right  now,  but  in  your  opening  statement,  you  made  a  comment 
that  Vince  Foster's  suicide,  his  death,  was  a  unique  occurrence  and 
certainly  the  fact  is  it's  not  something  that  anyone  expects  to  hap- 
pen. None  of  us  expect  to  die  and  none  of  us  expect  to  have  some- 
one close  to  us  commit  suicide,  these  things  are  always  unexpected. 

But  at  the  same  time,  given  the  history  of  difficult  circumstances 
with  regard  to  White  House  involvement  in  those  kinds  of  unex- 
pected things,  my  question  has  to  do  with  whether  or  not  any 
thought  had  been  given,  either  by  White  House  Counsel  or  by  De- 
partment of  Justice,  in  development  of  some  guidelines,  some  pro- 
cedures for  handling  these  kinds  of  situations. 

I  should  tell  you,  I  asked  the  question  of  Mr.  Heymann  whether 
or  not  the  Justice  Department  had  some  guidelines  in  place  for 
handling  the  unexpected  circumstance  of  a  death  or  some  emer- 
gency affecting  a  high-level  individual.  He  said  that  they  did  not. 
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I'm  just  wondering  whether  or  not  you  had  given  any  thought  to 
it  then,  whether  you've  given  any  thought  to  it  now,  and  would  you 
have  any  recommendations  for  the  development  of  procedures  and 
guidelines  for  the  White  House  in  these  kinds  of  circumstances? 

Mr.  NUSSBAUM.  I  think  that's  a  very  good  question.  Senator. 

There  were  no  guidelines  in  the  White  House,  and  it  was  a 
unique  situation.  I  think  one  of  the  positive  things  that's  going  to 
come  out  of  these  hearings,  just  the  fact  that  they  were  held  and 
these  issues  were  discussed  and  the  way  we  have  discussed  them, 
I  think  there  should  be  some  consideration  given  to  developing 
guidelines  as  to  the  relationship  between  the  Department  of  Justice 
and  the  White  House  and  how  they  will  mesh  basically  in  any  law 
enforcement  investigation  involving  or  touching  upon  the  White 
House  in  some  fashion. 

We  have  general  ethical  rules  which  apply  to  this  situation,  but 
nonetheless  I  think  it  would  probably  be  a  useful  endeavor  for 
somebody  to  sit  down  and  figure  out  just  how  they  believe  things 
should  be  done  and  setting  forth  some  guidelines. 

Although  I  don't  think.  Senator,  to  be  totally  frank  with  you,  I 
am  totally  frank  with  you  in  any  event,  but  I  just  don't  think  you 
can  override  these  rules  that  bind  all  lawyers  as  Code  of  Profes- 
sional Responsibility.  I  don't  think  you  should  want  to  override 
that.  I  guess  you  can  legally  override  it.  I  don't  think  it's  constitu- 
tionally based,  the  attorney-client  privilege  or  the  work  product 
privilege,  but  I  don't  think  you  want  to  do  that  because  these  are 
good  rules. 

These  rules  about  attorney-client  privilege  and  work  product 
privilege  are  good  rules.  What  they  foster  is  people  talking  to  their 
lawyers.  They  foster  people  communicating  with  their  lawyers  and 
that  results  in  the  long  run  in  law  abiding  conduct. 

If  you  have  a  rule  which  says  that  when  you  talk  to  your  lawyer, 
whether  you  be  White  House  Counsel,  or  counsel  to  a  Senator,  or 
just  a  private  counsel,  that  these  things  in  a  law  enforcement  in- 
vestigation will  be  automatically,  you  know,  throw  open  the  door, 
like  Senator  Shelby  says,  and  just  do  that,  people  will  stop  talking, 
and  there'll  be  less,  I  believe,  law  abiding  conduct. 

These  are  good  rules.  The/re  not  rules  made  for  the  benefit  of 
lawyers.  The/re  made  for  the  benefit  of  clients,  for  people  who  hire 
lawyers,  £md  they're  made  for  the  benefit  of  our  society  because 
they'll  result  in  greater  obeyance  of  law  and  greater  justice. 

So  while  I  think  it  is  useful — ^this  is  a  long-winded  answer  to 
your  question,  and  I  apologize  for  using  so  much  of  your  time — but 
while  it  would  be  a  good  idea  because  of  these  sensitive,  political, 
legal,  constitutional  even  issues  that  have  arisen,  while  it's  useful 
to  try  to  construct  guidelines,  nonetheless  in  constructing  such 
guide-  lines,  we  shouldn't  throw  out  the  baby  with  the  bath  water. 

Senator  Moseley-Braun.  Actually,  you  mentioned  general  ethi- 
cal rules,  and  that  really  is  one  of  the  issues  that  keeps  getting 
raised,  was  raised  with  you  last  time  when  we  had  the  hearings 
last  year,  and  it's  being  raised  now,  and  that  really  is  the  set  of 
contradictions  that  arise  when  you  have  White  House  Counsel  ap- 
proaching representation  of  the  President  in  his  personal  capacity. 
And  it's  been  suggested  that  in  his  or  her,  I  would  say,  because  one 


1255 

of  these  days  we  will  have  a  woman  in  the  White  House  as  Presi- 
dent, but  an3rway 

Mr.  NussBAUM.  I  hope  so,  Senator. 

Senator  Moseley-Braun.  It's  been  suggested  that  when  you  be- 
come President  of  the  United  States,  you  don't  have  a  private  life, 
you  have  no  personal  papers,  that  it  is  all  public.  The  question  I 
would  put  to  you,  because  over  and  over  again  in  your  prepared 
statement  and  in  your  statements  here  today,  the  suggestion  is 
made  that  these  were  personal  papers.  You  keep  referring  to  the 
attorney-client  privilege  which  would  be  a  personal  obligation,  an 
obligation  to  an  attorney  and  his  or  her  client,  in  a  personal  capac- 
ity. The  question  keeps  being  raised,  and  I  think  the  question 
needs  to  be  addressed,  about  whether  or  not  White  House  Counsel 
can  ever  appropriately  serve  the  President  in  a  personal  capacity? 

Mr.  NussBAUM.  That's  an  interesting  point.  Senator.  It's  one  we 
discussed  last  year,  and  we're  discussing  again  this  year.  I  didn't 
serve  the  President  as  White  House  Counsel  in  a  personal  capacity, 
nor  did  Vince  Foster  serve  the  President  and  the  First  Lady  in 
their  personal  capacities.  We  were  their  lawyers  in  their  official  ca- 
pacity, in  their  official  capacity.  That's  what  we  were.  They  have 
private  lawyers.  They  had  Williams  &  Connolly  and  other  people. 
We  represented  them  in  their  official  capacity  and  we  were  entitled 
to  work  on  an3rthing  that  affects  them  in  that  official  capacity. 

Now  it  is  true.  Senator,  as  you  perceptively  pointed  out,  that 
when  you  get  to  be  President,  virtually  most  things  will  start  af- 
fecting you  in  your  official  capacity,  but  not  everything.  I  didn't  do 
the  President's  will,  I  didn't  buy  his  house.  If  he  had  a  matrimo- 
nial, which  God  forbid,  he's  not  going  to  have,  if  he  had  a  matrimo- 
nial, I  wouldn't  handle  that. 

The  Chairman.  That's  going  to  be  the  newspaper  headline. 

Mr.  NUSSBAUM.  In  any  event,  I'm  trying  to  show  you  there  are 
certain  things  that  don't  affect  him  in  his  official  capacity.  It  may 
affect  him  as  a  person,  as  a  human  being,  but  that  don't  affect  him 
in  his  official  capacity. 

What  Vince  and  I  were  doing  in  the  White  House  Counsel's  Of- 
fice were  representing  him  in  his  official  capacity,  not  his  personal 
capacity.  But  there  are  some  things,  such  as  filing  disclosure  forms, 
creating  a  blind  trust,  filing  your  tax  returns  which  become  public. 
Those  are  official  things  for  a  President  but  you  need  your  personal 
files  to  do  that,  your  bank  account,  your  insurance  policy,  what  real 
estate  you  own,  so  in  that  area,  you  need  personal  files  to  help  him 
fill  an  official  function. 

They  still  remain  personal  files.  They  have  nothing  to  do  with 
the  transaction  of  Grovemment  business,  so  you  use  those  files  for 
this  official  function,  and  then  when  the  function  is  over,  as  it  was 
in  July  1993,  and  unfortunately  Vince  was  also  dead  in  July  1993, 
you  send  them  back.  You  send  them  back  to  the  President  and  the 
First  Lady,  or  to  their  private  lawyers,  and  that's  what  we  did. 

That's  the  way  I  think  a  sensible  lawyer  should  act.  But  at  no 
time  were  we  the  President's  personal  lawyers,  as  Senator  Shelby 
rightly  pointed  out.  I  was  on  the  Government  payroll,  I  was  a  Grov- 
emment lawyer,  but  my  role  was  representing  the  President  in  his 
official  capacity. 
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Senator  Moseley-Braun.  Except  that,  Mr.  Nussbaum,  I  think 
one  of  the  problems  here  is  the  contradiction.  You  were  making  de- 
cisions about  papers  and  claiming  the  privilege  which  would  attend 
to  a  personal  connection  between  you  and  the  President  and  the 
First  Lady,  even  though  you  were  making  those  decisions  in  your 
official  capacity. 

And  so  the  contradiction  and  I  think  the  place  where  we  run  into 
the  problem  is  perhaps  the  answer  would  have  been  to  have  his 
private,  personal  counsel  there  to  say,  well  that  piece  of  paper  is 
my  piece  of  paper  and  the  other  piece  of  paper  is  your  piece  of 
paper,  and  I  claim  the  privilege  for  this  piece  of  paper. 

Mr.  Nussbaum.  That's  one  possible  solution.  Senator. 

Senator  Moseley-Braun.  I'm  not  trying  to  make  this  overly  bu- 
reaucratic, but  I 

Mr.  Nussbaum.  No,  no,  I  understand,  and  I  may  not  be  clear, 
Senator  myself.  I  may  be  muddling  certain  things  when  I  talk  to 
you,  but  the  President,  in  his  official  capacity,  has  an  attorney-cli- 
ent privilege,  in  his  official  capacity,  also  has  a  work  product  privi- 
lege, and  certainly  has  executive  privilege  in  his  official  capacity. 

Now  his  private  papers,  I  wasn't  exercising  privilege  with  respect 
to  those  private  papers.  All  I  was  doing  was  assuring  that  they  go 
to  him  and  his  private  lawyers  so  they  can  determine  whether  or 
not  privilege  was  being  exercised.  I  was  acting  as  a  lawyer  should 
act  after  a  colleague  dies  in  the  possession  of  a  client's  personal  pa- 
pers. 

When  a  client  dies,  and  the  rules  talk  about  this,  ethical  consid- 
eration 4.6  of  the  New  York  State  Code  of  Professional  Responsibil- 
ity talks  about  this.  It  says,  after  a  client  dies,  excuse  me,  after  a 
lawyer  dies,  it's  the  obligation  of  other  lawyers  to  see  to  it  that  a 
client's  confidence  is  still  protected  and  his  personal  papers  should 
basically  be  sent  to  the  client  or  to  a  new  lawyer.  All  I  was  doing 
was  acting  in  accordance  with  the  rules  that  apply  to  all  lawyers, 
whether  they're  personal  lawyers  or  Grovernment  lawyers. 

Now  I  know,  Senator,  as  you've  been  saying,  that  sometimes 
these  lines  are  hard  to  draw,  especially  when  you're  dealing  with 
the  President  of  the  United  States.  But  what  good  lawyers  do  all 
the  time  is  try  to  draw  those  lines  and  try  to  do  them  the  right 
way.  That's  what  I  tried  to  do  in  July  1993.  And,  as  I  said,  I  know 
some  of  you  may  disagree,  you  disagreed  with  me  last  year,  I  said, 
looking  back,  I  think  I  did  the  right  thing.  I  have  no  regrets. 

Senator  Moseley-Braun.  Well,  I  would  just  in  closing  say  that 
there's  an  old  expression  that  we're  called  on  sometimes  to  be  the 
CDLS,  and  that's  the  Committee  to  Draw  the  Line  Somewhere,  and 
it  seems  to  me  that  the  lines  in  these  kinds  of  situations  would  be 
better  drawn  prospectively,  proactively,  so  that  we  don't  wind  up 
with  another  set  of  multimillion  dollar  hearings  over  whether  or 
not  someone  properly  handled  personal  versus  official  versus  extra- 
neous material  in  any  of  the  high  offices  in  Government,  because 
there's  so  many  important  issues  going  the  public  trust  and  the 
like  that  are  involved  here.  We  ought  to  have  the  sense  to,  I  think, 
act  before  these  problems  crop  up  again. 

Mr.  Nussbaum.  I  agree  with  that  observation.  Senator. 

The  Chairman.  Mr.  Chertoffi 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 
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Mr.  Nussbaum,  I  want  to  move  away  from  the  philosophy  and 
back  to  the  facts. 

We  had  your  testimony  a  Uttle  earlier  in  which  you  confirmed  for 
us  the  fact  that  it  was  Ms.  Thomases  who  raised  with  you,  on  the 
22nd  of  July,  that  she  understood  people  had  a  disagreement  or  a 
concern  about  the  manner  in  which  the  document  review  would 
proceed,  and  I  think  once  you  confirmed  that  for  us,  it  was  very 
useful  then  to  go  back  to  the  record  and  learn  that  the  three  people 
Ms.  Thomases  had  talked  to  of  consequence  in  the  White  House  be- 
fore you  were  the  President,  the  First  Lady,  and  Maggie  Williams. 

So  you  can  draw  an  inference  from  that. 

Mr.  Nussbaum.  I  don't  draw  an  inference  from  that.  You  can 
draw  an  inference  if  you  wish.  I  don't  draw  an  inference  from  that. 

Mr.  Chertoff.  Let's  go  to  another  conversation.  You  have  testi- 
fied here  that  in  the  afternoon  of  the  22nd,  after  the  law  enforce- 
ment people  left  Mr.  Foster's  office,  you  had  Maggie  Williams  come 
in  to  help  you  conduct  a  search  of  the  files  for  personal  documents, 
correct? 

Mr.  Nussbaum.  No,  that's  not  correct. 

Mr.  Chertoff.  You  didn't  ask  her  to  come  in? 

Mr.  Nussbaum.  I  asked  her  to  come  in,  but  not  to  conduct  a 
search  of  a  file. 

Mr.  Chertoff.  To  conduct  a  selection. 

Mr.  Nussbaum.  No. 

Mr.  Chertoff.  To  conduct  a  review. 

Mr.  Nussbaum.  I  asked  her,  let  me,  let's  tell  it — could  I  just  re- 
spond. I'll  tell  you  what  I  did.  You  want  to  know  what  I  did,  I'll 
tell  you  what  I  did. 

Mr.  Chertoff.  Well,  Mr.  Nussbaum,  you've  given  a  lengthy 
statement.  On  the  other  hand,  as  you  know,  you're  more  experi- 
enced in  court  than  I  am.  There  comes  a  point  that  you're  asked 
to  answer  specific  questions. 

Mr.  Nussbaum.  I'm  not  sure  that  last  thing  is  true,  Mr.  Chertoff. 

Mr.  Chertoff.  I  just  want  to  make  sure  that  we  start  at  the 
same  point.  You  asked  Ms.  Williams  to  come  in,  right? 

Mr.  Nussbaum.  I  asked  Ms.  Williams  to  come  in,  right. 

Mr.  Chertoff.  She  sat  with  you? 

Mr.  Nussbaum.  I  don't  know  if  she  sat  down  at  all,  no.  I  think 
she  stood. 

Mr.  Chertoff.  You  reviewed  certain  personal  documents? 

Mr.  Nussbaum.  We  did  not  review  certain  personal  documents. 

Mr.  Chertoff.  Did  you  select  certain  personal  documents? 

Mr.  Nussbaum.  I  pointed  out  to  her  a  series  of  files  which  I  be- 
lieved were  CUnton  personal  files.  And  I  said  to  her,  as  I  said,  I 
would  like  her  to  take  these,  check  with  the  Clinton's.  I  think  they 
should  be  sent  to  the  private  attorney. 

I  also  asked  her  to  look,  to  look,  and  I  think  all  she  did  was  look 
at  certain  labels  of  files,  to  look  to  see  if  there  was  anything  that 
I  missed  in  this  area  which  was  a  personal  file,  and  I  recall  her 
looking.  She  didn't  pull  out  files  and  read  files,  but  looking,  glanc- 
ing basically  at  various  labels  of  various  files  to  see  if  there  were 
any  additional  personal  files.  I  don't  believe  she  found  any;  I'm  not 
sure. 

Mr.  Chertoff.  Did  she  pick  up  a  file  marked  "taxes"? 
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Mr.  NUSSBAUM.  I  don't  recall  any  particular  file  that  she  picked 
up.  I  recall  her  looking  to  see  if  there  were  any  additional  personal 
files.  I  don't  remember  if  she  spotted  any  additional  personal  files. 
In  any  case,  this  was  fairly  brief.  I  don't  remember  how  long  it  was, 
but  she  was  there  a  little  while,  and  then  we  collected  the  files  that 
I  had  pointed  out,  and  they  were  put  in  a  box,  and  ultimately 
taken  to  the  residence. 

Mr.  Chertoff.  We've  had  testimony  from  Deborah  Gorham  that 
she  came  in  and  you  and  Ms.  Williams  were  present  and  you  had 
the  drawer  open,  and  you  were  asking  Ms.  Gorham  to  help  guide 
you  through  the  files.  Do  you  disagree  with  that  testimony? 

Mr.  NusSBAUM.  No,  I — well,  it  is  quite  possible — I'll  just  give  you 
my  best  memory,  which  is  all  I  can  give  you,  it's  quite  possible  that 
in  seeking  to  make  sure  that  we  had  identified  all  the  personal 
files,  we  did  call  Ms.  Gorham  in  and  ask  if  she  had  any  additional 
knowledge  that  she  could  convey  to  us. 

Mr.  Chertoff.  Now  this  part's  important.  You  asked  Maggie 
Williams  to  check  with  the  President  or  the  First  Lady  to  deter- 
mine where  those  files  should  go,  correct? 

Mr.  NusSBAUM.  That's  correct. 

Mr.  Chertoff.  Did  you  know  that  she  then  called  the  First 
Lady? 

Mr.  NusSBAUM.  I  assumed  she  was  going  to  do  it.  Did  I  know  it? 
No,  but  I  assumed  she  was  going  to  do  it. 

Mr.  Chertoff.  After  that  telephone  call,  those  documents  went 
up  to  the  residence.  You  know  that  to  be  true,  correct? 

Mr.  NUSSBAUM.  Well,  I  know  that,  but  my  belief  is  they  went  to 
the  residence  because  it  was  late  in  the  evening.  Let  me  tell  you 
my  belief.  Mr.  Chertoff,  please- 


Mr.  Chertoff.  I'm  just  trying  to  get 

The  Chairman.  Now  wait  a  second,  now  wait. 

Mr.  NUSSBAUM.  Let  me  just  tell  you,  I'll  give  you  the  answer. 

Mr.  Chertoff.  I  didn't  ask  for  your  belief.  I  asked  you  a  se- 
quence of  events. 

Mr.  NUSSBAUM.  Mr.  Chertoff,  you  may  not  want  my  belief,  but 
I  would  like  to  give  you  my  belief.  My  belief  is  that  the  files  went 
to  the  residence  because  it  was  late  in  the  evening  or  because  it 
was  late  in  the  day,  and  we  were  leaving  for  the  funeral  the  next 
day,  and  she  had  to  have  time  to  check  with  the  President  and  the 
First  Lady. 

Mr.  Chertoff.  Is  this  your  belief  from  watching  television  and 
hearing  the  testimony,  or  from  a  conversation  you  had  with  her? 

Mr.  NUSSBAUM.  This  is  my  belief  from  my  recollection  of  events 
at  the  time. 

Mr.  Chertoff.  She  told  you  she  was  too  tired  and  she  was  send- 
ing them  to  the  residence  at  the  time? 

Mr.  NUSSBAUM.  This  is — I  don't  remember  a  conversation.  I  re- 
member, I  remember  these  events. 

Mr.  Chertoff.  I'm  asking  you  not  the  things  you  don't  remem- 
ber but  what  you  do  remember.  You  remember  asking  her  to  check, 
right? 

Mr.  NUSSBAUM.  Yes,  I  do. 

Mr.  Chertoff.  You  don't  know,  you  were  not  present  when  she 
made  a  call  to  the  First  Lady,  right? 
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Mr.  NUSSBAUM.  No,  I  was  not. 

Mr.  Chertoff.  She  didn't  tell  you  about  the  call  afterwards, 
right? 

Mr.  NusSBAUM.  She  may  have,  she  may  not  have.  I  don't  remem- 
ber. 

Mr.  Chertoff.  You  have  no  memory? 

Mr.  NusSBAUM.  No  memory  of  that. 

Mr.  Chertoff.  You  don't  know  what  the  content  of  the  call  was, 
right? 

Mr.  NusSBAUM.  I  do  not  now  know  what  the  content  of  the  call 
was. 

Mr.  Chertoff.  And  you  have  no  reason  to  disagree  with  the  fact 
that  the  documents  later  that  day  made  their  way  up  to  the  resi- 
dence, correct? 

Mr.  NUSSBAUM.  Oh,  no,  I  have  no  reason. 

Mr.  Chertoff.  So  those  facts  are  established? 

Mr.  NUSSBAUM.  They  certainly  are,  Mr.  Chertoff 

Mr.  Chertoff.  You  don't  know  what  the  conversation  was  be- 
tween Maggie  Williams  and  the  First  Lady  in  that  call,  right? 

Mr.  NUSSBAUM.  I  do  not,  sir. 

Mr.  Chertoff.  Was  there  any  particular  reason  that  night,  if 
people  were  tired  and  it  was  late,  that  you  couldn't  have  simply  left 
the  documents  in  Mr.  Foster's  office,  turned  the  key,  and  come  back 
on  Monday  to  finish  up? 

Mr.  NUSSBAUM.  You  want  to  know  why  I  didn't? 

Mr.  Chertoff.  I'm  asking  you  was  there  a  reason,  and  what  was 
the  reason? 

Mr.  NUSSBAUM.  The  reason,  thank  you,  Mr.  Chertoff,  I'll  give  you 
the  reason.  The  reason  was  the  search  was  over.  I  had  just  trans- 
ferred the  Foster  personal  files  to  the  Foster  personal  lawyers.  I 
was  anxious  to  get  on  with  the  work  of  my  office.  I  had  told  the 
Department  of  Justice,  and  Mr.  Adams  has  testified  to  this  effect, 
that  I  was  going  to  move  the  working  files  to  other  lawyers  who 
would  work  on  them. 

It  seemed  the  most  natural  thing  in  the  world  for  me,  at  that 
point,  having  just  transferred  the  Foster  personal  files,  to  now 
transfer  the  Clinton  personal  files.  Maggie's  10  feet  away  from  me, 
she's  in  my  mind,  a  representative  of  the  First  Family.  It  was  very 
natural  for  me  to  call  for  Maggie,  to  ask  her  to  take  these  files. 

I  am,  Mr.  Chertoff,  as  you  can  tell  and  see,  and  we  know  each 
other  a  little  bit,  fairly  action-oriented.  I  want  to  do  something,  I 
want  it  done.  I  wanted  to  get  on  with  the  work  of  my  office.  I  didn't 
want  to  come  back  on  Monday,  July  26,  to  have  to  deal  with  these 
issues. 

Mr.  Chertoff.  You  asked 

Mr.  NUSSBAUM.  I'm  not  finished,  Mr.  Chertoff. 

I  wanted  to  do  what  I  had  to  do.  I  wanted  to  complete  what  I 
had  to  complete.  Part  of  that  was  getting  the  Clinton  personal  files 
to  Maggie  to  the  Clinton's  and  to  the  new  personal  lawyers.  It  was 
the  most  natural  thing  in  the  world  for  me  to  do  that  on  the  night 
of  July  22. 

Mr.  Chertoff.  Did  you  ask  Ms.  Gorham,  or  anybody  else,  to  pre- 
pare a  log  or  record  of  the  documents  that  were  being  removed 
from  the  office  on  the  22nd,  yes  or  no? 
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Mr.  NUSSBAUM.  There  was  no  need  to  do  that,  and  I  did  not  do 
that. 

Mr.  Chertoff.  On  the  26th,  when  Mr,  Neuwirth  did  his  review, 
he  did  prepare  a  log,  right? 

Mr.  NusSBAUM.  He  was  preparing  an  inventory  to  assist  me  in 
determining  who  should  receive  certain  documents. 

Mr.  Chertoff.  Now, 

Mr.  NusSBAUM.  You're  cutting  me  off,  Mr.  Chertoff.  I  know  you 
don't  mean  to  do  it,  but  you're  doing  it. 

Mr.  Chertoff.  We're  wandering  a  little,  Mr.  Nussbaum. 

Mr,  Nussbaum.  No,  we're  not  wandering.  I'm  trying  to  answer, 
I'm  trying  to  be  helpful  to  you. 

The  reason  I  had  Steve  Neuwirth  prepare  a  list,  an  inventory, 
was  that  I  wanted  to  sit  down  with  him  and  to  talk  with  him  about 
who  should  get  what.  We  had  to  sort  of  now  split  up  Vince's  work 
because  of  this  unfortunate  tragedy.  That  is  why  I  had  Mr. 
Neuwirth  do  an  inventory  then.  It  wasn't  necessary  to  log  out  the 
Clinton  personal  files  or  to  inventory  them,  or  the  Foster  personal 
files,  because  they  were  going  to  personal  lawyers.  You  know  what 
those  personal  lawyers  did?  They  made  inventories  of  everything 
they  received. 

Mr.  Chertoff.  And  this  you  know  from  the  hearings,  right? 

Mr.  Nussbaum.  I  know  this  from  before  the  hearings. 

Mr.  Chertoff.  Now  I  want  to  be  quite  clear  with  this.  Is  it  your 
testimony  that  you  and  Ms.  Williams  did  not  work  together  to  se- 
lect and  make  sure  you  took  out  the  Clinton  personal  files? 

Mr.  Nussbaum.  No,  that  is  my  testimony. 

Mr.  Chertoff.  You  did.  So  the  two  of  you,  in  fact,  worked  to- 
gether? 

Mr.  Nussbaum.  Yes,  we  worked  together. 

Mr.  Chertoff.  You  looked  in  the  credenza  together? 

Mr.  Nussbaum.  Yes,  we  looked  in  the  credenza  together. 

Mr.  Chertoff.  So  it  was  a  joint  effort  to  look  for  the  documents, 
correct? 

Mr.  Nussbaum.  Yes,  we  jointly  functioned  together  on  that. 

Mr.  Chertoff.  You  jointly  identified  together  files  which  ap- 
peared to  be,  and  which  were  Clinton  personal  files,  yes? 

Mr.  Nussbaum.  I  identified  them  in  the  first  instance,  but  some, 
but  she  looked  and  she  jointly  participated  in  this  process. 

Mr.  Chertoff.  Well,  let's  make  it  clear  because  we're  at  page 
238  of  your  deposition,  line  3: 

Question:  And  where  did  you  look? 

Answer:  Primarily  in  the  credenza.  I  don't  think  we  looked  very  many  other  places 
if  we  looked  in  other  place  at  all.  We  looked  in  the  credenza  primarily.  We  identified 
together  files  which  appeared  to  be  and  which  were  Clinton  personal  files,  invest- 
ments, taxes  and  the  like,  and  they  were  put  into  a  box.  I  don't  remember  who  put 
them  into  the  box  and  they  were  taken  out  of  the  office. 

Do  you  recall  giving  that  answer  to  that  question? 

Mr.  Nussbaum.  I  do,  sir. 

Mr.  Chertoff.  Let  me  turn  to  something  else  briefly  before  my 
time  runs. 

I  want  to  get  you  to  9:00  p.m.  on  the  night  of  the  22nd.  We  have 
had  testimony  from  Mr.  Heymann  that  it  is  vivid  in  his  mind,  he 
recalls   standing  in  the  kitchen  of  his  little  apartment  here  in 


1261 

Washington  on  the  telephone  to  you,  telling  you,  asking  you  what 
are  you  hiding,  complaining  to  you  about  the  fact  that  you  went 
ahead  with  the  search  in  the  presence  of  the  Department  of  Justice 
people  without  getting  back  to  him  and  bitterly  angry  about  it.  I 
want  to  ask  you,  Mr.  Nussbaum,  did  that  conversation  occur,  or 
not? 

Mr.  Nussbaum.  A  conversation  undoubtedly  occurred  between 
Mr.  Heymann  and  I  on  the  night  of  the  22nd  because  Mr.  Hey- 
mann  says  it  occurred,  and  I  have  no  reason  to  deny  it  occurred. 
But, 

Mr.  Chertoff.  Yes? 

Mr.  Nussbaum.  But  Mr.  Heymann  was  not  bitterly  angry  at  me 
on  the  night  of  the  22nd.  He  may  have  expressed  some  displeasure 
with  respect  to  getting  back  to  him.  This  is  sort  of  coming  from  the 
hearings,  rather  than  my  independent  memory,  but  I  do  remember 
no  bitter  disappointment,  no  vicious  conversation,  no  statements 
about  misuse  of  the  Justice  Department.  I  remember  those  things 
did  not  happen. 

Mr.  Chertoff.  Did  he  ask  you,  are  you  hiding  anything? 

Mr.  Nussbaum.  That  I  don't  remember.  I  don't  remember  one 
way  or  another  asking.  If  he  did  ask  it,  I  would  have  answered  ex- 
actly the  way  he  said  I  answered,  I  am  not  hiding  anything.  But 
I  don't  remember  him  asking  that. 

Mr.  Chertoff.  That's  not  the  kind  of  thing  that  would  stick  in 
your  memory?  The  Deputy  Attorney  General  of  the  United  States, 
someone  who  you  worked  through  Watergate  with  together,  says  to 
you,  as  White  House  Counsel,  are  you  hiding  anything.  Memorable 
or  not  memorable? 

Mr.  Nussbaum.  You  know,  it's  not  the  kind  of  thing  Phil  would 
say. 

Mr.  Chertoff.  You  don't  think  he  said  it? 

Mr.  Nussbaum.  I  don't  think,  my  best  memory  is  that  he  didn't 
say  it,  but  if  he  says  he  said  it,  he  said  it. 

Mr.  Chertoff.  He  was  under  oath  here,  right? 

Mr.  Nussbaum.  I'm  sure  he's  giving  his  best  memory. 

Mr.  Chertoff.  I  would  like  to  put  up  the  note.  In  his  own  hand- 
writing, he  has  a  note,  I'm  going  to  put  it  up  here,  of  this  conversa- 
tion. I  understand  the  note  was  written  months  later. 

Mr.  Nussbaum.  That's  right,  it  was. 

Mr.  Chertoff.  But  do  you  have  any  reason  to  believe  that  he 
was  lying  to  his  notes? 

Mr.  Nussbaum.  No,  of  course  not.  I  think  he  was  putting  down 
his  best  memory. 

Mr.  Chertoff.  This  was  his  own  conversation,  not  second  hand, 
not  third  hand,  his  own  recollection. 

Mr.  Nussbaum.  Yes. 

Mr.  Chertoff.  Nine  o'clock  PH  to  BN,  "you  misused  us." 

Mr.  Nussbaum.  But  he  testified,  didn't  he,  he  didn't  think  he 
used  the  words  with  me,  "you  misused  us."  Did  he  say  that  here? 

Mr.  Chertoff.  Let's  not  confuse  your  testimony  here  with  your 
recollection,  which  is  all  we're  interested  in,  with  your  having  fol- 
lowed the  hearings.  I  don't  want  to  pollute  your  memory  with  your 
trying  to  kind  of  match  it  up. 

Mr.  Nussbaum.  I  appreciate  that. 
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Mr.  Chertoff.  It's  for  the  finders  of  fact  to  match  up.  It's  for  you 
to  give  your  testimony.  So  the  question  is  this.  Looking  at  this 
note,  PH  to  BN,  quote  "you  misused  us,"  close  quote,  written  in 
Phil  Heymann's  own  handwriting.  Did  he  say  this  to  you,  either  ex- 
actly or  in  substance? 

Mr.  NUSSBAUM.  No. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  We  have  a  vote. 

Senator  Sarbanes.  Mr.  Chairman,  before  we  break,  I  want  to 
correct  the  record  in  one  respect.  Mr.  Chertoff  said  that  Mr.  Nuss- 
baum  and  Mr.  Heymann  worked  together  through  Watergate.  I 
was  around  at  that  time,  and  I  think  we  ought  to  get  it  clear  on 
the  record,  because  there  was  an  earlier  suggestion  that  Mr.  Nuss- 
baum  had  worked  with  Mr.  Ben-Veniste. 

Mr.  Heymann  and  Mr.  Ben-Veniste  both  worked  for  the  Special 
Prosecutor  for  Archibald  Cox  and  then  it  was  Leon  Jaworski.  Mr. 
Nussbaum  worked  for  the  House  Judiciary  Committee  in  the 
course  of  the  impeachment.  So  in  a  sense,  they  all  worked  on  Wa- 
tergate, but  I  don't  think  it's  accurate  to  say  they  worked  together. 

Mr.  Nussbaum  worked  in  a  significant  position  on  the  staff  of  the 
House  Judiciary  Committee,  which  was  headed  up  by  John  Doar 
and  Al  Jenner,  and  Mr.  Ben-Veniste  and  Mr.  Heymann  worked  in 
the  Office  of  the  Special  Prosecutor. 

The  Chairman.  That's  correct. 

Mr.  Chertoff.  For  the  record,  I  was  in  college,  Mr.  Chairman, 
and  I  watched  it  all  on  television. 

[Laughter.] 

The  Chairman.  Let  the  record  note  all  of  those  facts.  We  are  con- 
cluding a  vote.  We  will  return.  We  will  stand  in  recess  for  the  next 
hour.  We  will  return  at  2:30  p.m. 

[Whereupon,  at  1:30  p.m.,  Wednesday,  August  9,  1995,  the  hear- 
ing was  recessed,  to  reconvene  the  same  day  at  2:30  p.m.,  in  the 
same  place.] 
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AFTERNOON  SESSION 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Senator  Sarbanes. 

Gk)od  afternoon,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Good  afternoon. 

Mr.  Ben-Veniste.  One  of  the  things  that  Mr.  Heymann  and  Mr. 
Adams  testified  to  that  concerned  them  was  that  following  the 
search  of  the  office  on  July  22,  the  next  day  a  Washington  Post 
story  that  appeared  stated  that  the  Department  of  Justice  had  su- 
pervised the  search  in  Mr.  Foster's  office. 

Now,  let  me  ask  you  first  whether  you  or  anyone  at  the  White 
House  to  the  best  of  your  knowledge  put  out  a  statement  that  said 
that  the  Department  of  Justice  had  supervised  the  search? 

Mr.  Nussbaum.  I  did  not,  nor  to  my  knowledge,  did  anyone  else 
at  the  White  House. 

Mr.  Ben-Veniste.  Indeed,  we  have  reviewed  the  briefing  and  the 
statement  released  by  Dee  Dee  Myers  on  the  evening  of  the  22nd, 
and  that  statement  did  not  reflect  that  the  Department  of  Justice 
had  supervised  the  search.  But  I  am  curious  to  know  whether  you 
had  heard  from  any  other  source  as  to  whether  this  was  simply  a 
jump  that  the  reporter  had  made  or  whether  there  was  anyone  at 
the  White  House  who  had  actually  suggested  that  the  Department 
had  supervised  the  search? 

Mr.  Nussbaum.  To  my  knowledge,  no  one  at  the  White  House 
suggested  that  the  Department  had  supervised  the  search. 

Mr.  Ben-Veniste.  So  this  could  be  another  circumstance  where, 
from  the  Department  of  Justice's  standpoint  or  the  individuals  in- 
volved— ^Mr.  Heymann,  Mr.  Adams,  and  Mr.  Margolis — they  could 
have  been  justifiably  concerned  that  someone  may  have  tried  to 
spin  or  manipulate  what  had  actually  occurred,  but  in  fact  this  was 
nothing  attributable  to  you  or  people  at  the  White  House? 

Mr.  Nussbaum.  That's  correct. 

Mr.  Ben-Veniste.  Before  our  luncheon  break,  there  was  a  sug- 
gestion that  in  connection  with  the  actual  procedure  that  was  em- 
ployed during  the  afternoon  of  July  22,  that  no  one  had  testified 
that  the  law  enforcement  or  Department  of  Justice  personnel  in- 
volved had  had  any  input  into  what  should  be  segregated  for  later 
review  and  consideration  by  law  enforcement.  Do  you  recall  that? 

Mr.  Nussbaum.  Yes,  sir. 

Mr.  Ben-Veniste.  Over  the  break,  we  have,  Mr.  Chairman,  re- 
viewed the  testimony  that  we  have  received  so  far  either  by  testi- 
mony here  in  the  hearings  or  testimony  in  prehearing  depositions. 
May  I  say  that  Mr.  Adams,  Mr.  Spafford,  Mr.  Neuwirth,  Mr.  Sloan, 
Mr.  Burton,  Agent  Salters,  Captain  Hume,  Sergeant  Markland,  and 
Special  Agent  Flynn  of  the  Secret  Service  have  all  testified  that,  in- 
deed, during  the  search  they  made  various  requests  to  review  ma- 
terials and  that  those  materials  were  put  aside  in  a  segregated  pile 
for  later  review. 

If  the  Chairman  so  wishes,  we  can  make  reference  to  the  specific 
pages  at  which  that  testimony  was  given.  So,  hopefully,  that  does 
clarify  the  matter. 

Mr.  Nussbaum.  That  is  consistent  with  my  memory  as  well. 
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Mr.  Ben-Veniste.  Let  me  go  to  the  22nd.  Direct  your  attention 
thereto.  May  I  ask  that  the  diagram  that  was  marked  as  Exhibit 
1  of  August  7  be  placed  on  the  Elmo  machine?  Mr.  Nussbaum,  can 
you  see  that? 

Mr.  Nussbaum.  I  can. 

Mr.  Ben-Veniste.  This  is  a  somewhat  more-to-scale  rendition  of 
Mr.  Foster's  office  than  we  had  been  operating  with  previously. 
Does  that  layout  comport  with  your  recollection  of  Mr.  Foster's  of- 
fice on  the  20th  of  July  1993? 

Mr.  Nussbaum.  It  does. 

Mr.  Ben-Veniste.  Do  you  see  where  the  two  X's  are? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  Those  have  been  identified  as  the  places 
where  Messrs.  Margolis  and  Adams  sat  during  the  search.  Does 
that  comport  with  your  recollection,  if  you  have  one? 

Mr.  Nussbaum.  I  have  this  memory  of  Adams.  According  to  this, 
Adams  and  Margolis  were  on  the  right  side.  I  was  behind  the  desk. 
So  they  were  to  the  right.  I  have  this  image  of  Margolis  at  least 
being  toward  the  left,  more  toward  the  left.  I  don't  think  he  and 
Adams  were  necessarily  sitting  together.  They  may  have  been.  But, 
in  any  event 

Mr.  Ben-Veniste.  More  or  less  in  the  same  area  in  front  of  the 
desk? 

Mr.  Nussbaum.  Clearly,  in  front  of  the  desk.  Clearly,  right  in 
front  of  the  desk,  just  as  those  two  X's  show. 

Mr.  Ben-Veniste.  You  were  sitting  behind  the  desk,  where  the 
number  72  is? 

Mr.  Nussbaum.  That's  correct. 

Mr.  Ben-Veniste.  The  briefcase,  tell  us  your  recollection,  Mr. 
Nussbaum,  of  what  occurred  when  you  searched  the  briefcase  on 
the  afternoon  of  the  22nd? 

Mr.  Nussbaum.  I  recall,  after  we  were  looking  at  the  files  in 
Vince's  office,  looking  at  the  files  on  his  desk,  looMng  in  the  draw- 
ers. I  recall  at  some  point  turning,  just  as  I  was  sitting  here,  turn- 
ing around  and  seeing  the  briefcase,  which  was  against  the  wall, 
on  your  diagram  where  the  X  is,  the  other  X,  reaching  back.  I  may 
have  been  standing  or  sitting,  I  am  not  positive.  Or  half-sitting, 
reaching  back,  pulling  the  briefcase  over  to  my  side,  which  was 
right  to  my  right  side,  putting  it  down  in  front  of  me.  I  don't  re- 
member picking  it  up  or  anything  like  that,  but  putting  it  right 
down,  reaching  in,  glancing  at  it,  seeing  there  were  files,  and  tak- 
ing out  the  files  as  I  am  doing  now,  just  removing  files  till  I  re- 
moved all  the  files.  It  may  have  been  one  motion  or  two  motions, 
I  don't  remember.  I  removed  all  the  files  until  it  was  clear  that  I 
emptied  the  briefcase  of  the  files,  and  then  describing  the  files  in 
a  general  way  to  the  assembled  group,  and  then  at  some  point  mov- 
ing the  briefcase  back  to  the  wall.  That's  what  I  remember. 

Mr.  Ben-Veniste.  At  any  time  do  you  recall  putting  the  briefcase 
on  the  desk? 

Mr.  Nussbaum.  I  do  not  recall  putting  the  briefcase  on  the  desk. 

Mr.  Ben-Veniste.  Do  you  recall  at  any  time  opening  the  brief- 
case once  the  files  were  removed  and  looking  into  it? 

Mr.  Nussbaum.  No,  I  do  not  recall.  I  did  not  do  that. 
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Mr.  Ben-Veniste.  Having  in  mind  that  this  is  the  drawing  that 
places  Mr.  Margolis  and  Mr.  Adams  where  Mr.  Adams  recalled  and 
others  have  recalled  having,  including  Mr.  Neuwirth  and  Sloan, 
where  they  recall  Adams  and  Margolis  sitting.  Could  we  put  up 
Markland  Exhibit  1,  please? 

According  to  Detective  Markland's  recollection,  Mr.  Margolis  sat 
in  the  place  where  it  says  "DM,"  and  Mr.  Adams  sat  to  his  left 
where  the  initials  "RA"  are  indicated.  Do  you  recall  whether  that 
is  an  accurate  description  of  where  they  sat  or  whether  Exhibit  1 
of  August  7  is  accurate? 

Mr.  NUSSBAUM.  Exhibit  1  of  August  7  is  much  more  accurate. 
That  is  clearly  inaccurate.  Margolis  and  Adams  were  not  back  over 
to  that  side  of  the  room  where  this  exhibit  puts  them.  They  were 
clearly  in  front  of  the  desk,  maybe  a  little  more  to  the  center  than 
the  two  X's  that  you  showed  me  before,  but  in  the  location  of  the 
two  X's  that  you  showed  me  before. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Nussbaum. 

According  to  your  recollection  and  according  to  the  contempora- 
neous notes  taken  by  Mr.  Spafford 

The  Chairman.  I  will  let  you  finish  the  line.  Go  ahead. 

Mr.  Ben-Veniste.  During  the  course  of  the  search,  you  referred 
to  documents  relating  to  the  First  Family.  Do  you  recall  having 
done  that? 

Mr.  Nussbaum.  Oh,  yes. 

Mr.  Ben-Veniste.  With  respect  to  the  trust  and  other  items? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  That  you  referred  to  the  Travel  Office  manage- 
ment file? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  That  you  referred  to — and  I  will  get  the  exact 
language — the  financial  and  other  documents  relating  to  Clinton 
personal  files? 

Mr.  Nussbaum.  Yes,  I  did  do  that. 

Mr.  Ben-Veniste.  Did  anyone  at  any  time  request  any  of  that 
material  to  be  segregated,  put  aside,  or  otherwise  reviewed? 

Mr.  Nussbaum.  No  one  made  such  a  request. 

Mr.  Ben-Veniste.  Thank  you. 

The  Chairman.  Senator  Bond. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  S.  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman. 

Welcome,  Mr.  Nussbaum. 

Mr.  Nussbaum.  It's  good  to  see  you  again.  Senator. 

Senator  Bond.  It's  good  to  see  you,  sir. 

Mr.  Nussbaum,  in  your  very  strong  statement  this  morning  you 
state  that,  "It  is  unfair  to  make  any  linkage  between  Whitewater 
and  the  actions  in  July  1993,"  and  you  claim  of  all  the  abilities  you 
have,  "The  ability  to  foresee  the  future  is  not  one  of  them." 

I  question,  though,  whether,  in  fact,  on  July  20,  21,  and  22,  you 
did  not  already  know  that  Whitewater  was  a  problem. 

We  received  evidence  in  the  hearing  last  year  from  your  files  that 
you  received  two  faxes,  one  in  the  evening  of  March  23  and  one  in 
the  morning  of  March  24,  from  Roger  Altman,  outlining  or  includ- 
ing the  New  York  Times  articles  of  March  9.  One  headline  read, 
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"Clinton  Defends  Real  Estate  Deal."  Another  one  said,  "Lawyers 
Agree  to  Pay  Big  Fine  in  S&L  Case." 

We  know  from  testimony  last  year  on  the  evening  of  the  23rd  Mr. 
Roelle  had  told  Roger  Altman  that  there  was  a  criminal  referral  in 
this  case.  It  is  on  that  basis  that  I  believe  any  reasonable  person 
could  assume  that  a  fax  was  sent  of  a  New  York  Times  copy  of  the 
newspaper  article  involving  that  matter  to  your  office.  Are  you  tell- 
ing us  that  you  did  not,  in  March  1993,  know  that  there  were  some 
questions  being  raised  in  the  media  about  the  Clintons'  relation- 
ship to  Whitewater? 

Mr.  NUSSBAUM.  As  you  will  recall,  Senator,  from  the  hearings 
last  year,  I  testified  that  I  had  no  memory  of  receiving  that  fax  in 
March  1993,  and  the  first  it  came  to  my  attention  that  I  received 
a  fax  from  Roger  Altman  in  March  1993  was  after  my  discussion 
with  Jean  Hansen  at  the  end  of  September  29,  1993. 

I  said  that  last  year.  I  know  you  remember  the  testimony  from 
last  year.  So,  in  July  1993,  I  had  no  knowledge  and  no  memory  of 
receiving  a  fax  from  Roger  Altman,  and  Whitewater,  as  I  said  in 
my  statement,  was  not  on  my  mind  nor,  do  I  believe,  on  anyone 
else's  mind  in  the  White  House  in  July  1993.  That  is  my  answer 
to  your  question,  Senator. 

Senator  Bond.  You  did  not  know  of  any  criminal  referrals? 

Mr.  NusSBAUM.  In  July  1993?  That  is  correct.  I  did  not  know  of 
any  criminal  referrals. 

Senator  Bond.  I  think  at  the  time  I  may  have  stated  that  as  an 
able  and  aggressive  White  House  Counsel,  you  are  the  kind  of  per- 
son that  I  would  be  very  surprised  if  you  did  not  have  that  infor- 
mation. 

Mr.  NusSBAUM.  Senator,  I  didn't  have  the  information.  That's  a 
fact,  Senator.  As  able  and  aggressive  as  I  may  be,  I  didn't  have  the 
information  with  respect  to  those  criminal  referrals. 

Senator  Bond.  That's  your  testimony? 

Mr.  NusSBAUM.  It's  more  than  my  testimony,  Senator,  it's  the 
truth. 

Senator  Bond.  Now,  Mr.  Nussbaum,  you  practiced  law  in  New 
York  City,  I  believe,  as  everybody  has  indicated? 

Mr.  Nussbaum.  Yes,  that's  fairly  well  known. 

Senator  Bond.  You  have  been  engaged  in  litigation? 

Mr.  Nussbaum.  Oh,  yes,  sir. 

Senator  Bond.  You  are  familiar  with  the  Rules  of  Federal  Proce- 
dure? 

Mr.  Nussbaum.  Yes,  sir. 

Senator  Bond.  When  you  were  asked  about  what  to  do  with  the 
documents  that  were  in  Mr.  Foster's  office,  were  you  aware  of  Rule 
26(b)(5)  of  the  Federal  Rules  of  Civil  Procedure  that  outlines  what 
you  are  supposed  to  do  with  privileged  documents? 

You  are  supposed  to  make  the  claim  expressly,  describe  the  na- 
ture of  documents,  communications,  or  things  produced  or  disclosed 
in  a  manner  that  without  revealing  information  itself,  privileged  or 
protected,  will  enable  other  parties  to  assess  the  applicability  of  the 
privilege  or  protection.  You  are  familiar  with  that,  aren't  you? 

Mr.  Nussbaum.  Senator,  you  may  or  may  not  be  aware,  but  the 
Federal  Rules  of  Civil  Procedure  do  not  apply  to  investigations  of 
the  type  that  was  being  conducted  on  July  22.  They  apply,  they  set 
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forth  a  procedure  in  the  event  any  civil  Htigation  where  one  party 
is  suing  another  party  in  a  civil  litigation 

Senator  Bond.  I  am  well  aware  of  that.  But  you  have  a  standard 
that  every  lawyer  knows  how  to  handle  privileged  material. 

Mr.  NusSBAUM.  That  is  a  standard  that  applies  in  a  civil  litiga- 
tion. It  is  not  a  standard  that  necessarily  applies  when  a  law  en- 
forcement agency  comes  and  wishes  to  see  documents  in  an  office. 
But  I  agree  with  you,  Senator,  the  standard  set  forth  in  those  rules 
are  standards  that  lawyers  should  think  about  with  respect  to  the 
production  of  documents. 

Senator  Bond.  Your  people  told  you  that  you  ought  to  make  a 
log.  That's  what  you  testified  today. 

Mr.  NusSBAUM.  That's  right. 

Senator  Bond.  Before  you  let  any  of  those  documents  go  out. 
Where  is  that  log? 

Mr.  NUSSBAUM.  That  is  right.  But  if  I  would  have  done  that,  Sen- 
ator, if  I  would  have  followed  that  procedure,  my  people  were  also 
telling  me  when  they  said  that,  they  said,  "Don't  let  anybody  into 
the  office.  Don't  let  law  enforcement  people  into  the  office.  You 
should  go  into  the  offiice.  Your  staff  should  go  into  the  office.  You 
should  take  as  much  time  as  you  need  to  prepare  an  index  of  all 
the  documents  in  the  office,"  and  to  prepare  the  kind  of  log  that 
you're  talking  about.  "Then  we  can  respond  to  law  enforcement."  If 
I  had  done  that.  Senator,  I  would  have  had  a  hornet's  nest  on  my 
hands.  I  would  have  had — let  me  finish,  Senator,  please — I  would 
have  had  very  disappointed  law  enforcement  agents,  I  would  have 
had  a  very  disappointed  Department  of  Justice,  I  would  have  cre- 
ated a  great  deal  of  suspicion,  much  more  suspicion  than  exists 
today.  And  I  know  a  great  deal  of  suspicion  exists  today. 

So,  I  acted  in  a  moderate,  balanced  manner,  which  was  to  take 
them  in  with  me  and  conduct  the  search  in  their  presence.  That 
was  the  right  way  to  do  it  in  the  circumstances  that  I  was  facing; 
not  following  the  Rules  of  Civil  Procedure. 

Senator  Bond.  You  did  not  make  a  log  before  you  sent  materials 
out  of  that  office? 

Mr.  NUSSBAUM.  No,  because  it  was  not  necessary.  And  no  one 
asked  me. 

Senator  Bond.  You  knew  at  that  time  and  you  told  us  this  morn- 
ing, that  not  only  were  officials  looking  for  materials  that  might  be 
a  suicide  note  but  also  they  were  looking  for  things  that  might  re- 
flect evidence  of  extortion  or  something  that  might  have  caused  se- 
vere mental  anguish. 

Mr.  NUSSBAUM.  That's  correct.  Senator. 

Senator  Bond.  You  said  that  you  knew  that.  Now,  you  released 
to  Maggie  Williams  a  bunch  of  personal  files  to  take  to  the  resi- 
dence? 

Mr.  NUSSBAUM.  That's  correct,  Senator. 

Senator  Bond.  You  did  not  make  a  log  of  those? 

Mr.  NusSBAUM.  No,  Senator.  It  was  not  required  to.  Nobody 
asked  me  to.  The  Justice  Department 

Senator  Bond.  The  Justice  Department  didn't  care  if  you  just 
walked  out  with  all  the  documents? 

Mr.  NUSSBAUM.  Senator,  I  don't  know  whether  you  heard  Mr. 
Adams  when  he  testified  here,  but  he  testified  that  he  understood 
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that  the  CUntons'  personal  files  were  going  to  the  Clintons'  per- 
sonal attorney.  He  understood  that  the  Foster  personal  files  were 
going  to  the  Foster  family  lawyers.  Indeed,  I  handed  those  files  to 
the  Foster  family  lawyers  right  in  front  of  the  Justice  Department. 
No  one  asked  me  to  make  a  log.  No  one  asked  me  to  make  an 
index.  They  were  right  there,  Senator.  They  knew  what  was  hap- 
pening. I  was  acting  in  the  right  way.  Senator. 

Senator  Bond.  You  have  heard  the  testimony  that  files  left  the 
office,  the  testimony  of  the  officer  on  duty? 

Mr.  NUSSBAUM.  Officer  O'Neal?  Yes. 

Senator  Bond.  Officer  O'Neal,  on  the  night  of  the  20th,  those  7- 
to- 12-inch  files  went  out.  You  have  heard  that  testimony? 

Mr.  NussBAUM.  You  heard  the  testimony  of  Maggie  Williams, 
Senator,  that  no  files  were  taken  out.  You  heard  the  testimony  that 
two  lie  detector  tests  were  taken  by  Maggie  Williams. 

Let  me  say  something  to  you,  Senator,  I  know  Maggie  Williams. 
I  worked  with  her  for  a  year  and  a  half  while  I  was  in  the  White 
House.  She  is  a  splendid  person.  She  is  an  honest  person.  She  is 
a  dedicated  person. 

Senator  Bond.  Mr.  Nussbaum,  we  will  make  those  judgments.  I 
appreciate  your  testimony. 

Mr.  Nussbaum.  Senator,  all  I  am  trying  to  do  is  to  give  you  suffi- 
cient facts  to  make  those  judgments. 

Senator  Bond.  We  don't  need  your  character  witness. 

The  Chairman.  Please,  if  I  might  lay  out  some  rules,  I  am  going 
to.  I  think  in  the  interest  of  being  responsive,  Mr.  Nussbaum,  I 
would  ask  you  not  to  continue  in  the  future  to  characterize  various 
people  and  witnesses. 

Mr.  Nussbaum.  I  understand. 

Senator  Simon.  Mr.  Chairman. 

The  Chairman.  Senator,  please  let  me  finish,  and  then  you  can 
make  your  statement. 

I  would  ask  you,  please,  not  to  characterize  witnesses.  Give  your 
testimony  on  what  took  place  and  be  responsive  to  the  question.  So 
far,  we  have  allowed  you  to  characterize  everybody.  So  it  is  in  the 
record  what  you  think  about  Ms.  Williams,  what  you  think  about 
Mr.  Heymann,  what  you  think  about  the  others  that  you  have  dealt 
with.  I  think  that  has  been  adequately  covered. 

Yes,  Senator  Simon. 

Senator  Simon.  Mr.  Chairman,  it  does  seem  to  me  it  is  perfectly 
legitimate  that  he  take  an  extra  10  seconds  to  characterize  some- 
one when  there  is,  by  implication,  wrongdoing,  and  that  is  part  of 
his  answer. 

The  Chairman.  Senator  Simon,  if  that  were  the  case,  I  would 
agree.  But  you  have  not  been  here  for  most  of  the  hearing. 

Senator  SiMON.  I  have  been  here  for  most  of  the  hearing. 

The  Chairman.  Then  I  refer  you  to  the  fact  that  I  have  permitted 
much  characterization  because  I  want  people  to  give  their  impres- 
sions. Mr.  Nussbaum  has.  But  again,  the  repeated  assertions  uses 
up  the  time  of  the  questioner.  We  will  be  here  Friday,  if  that  is  the 
case.  You  can  characterize  all  the  witnesses  as  you  please,  but  then 
we  will  be  in  session  Friday.  I  would  like  to  avoid  that. 

Now,  I  think  we  should  put  back  at  least  1  minute  for  the  Sen- 
ator and  let  him  proceed. 
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Senator  Bond.  I  would  ask  if  we  could  put  up  on  the  Elmo  the 
files  fi-om  the  printout — I  believe  it's  1107  or  1114 — of  the  index 
that  Ms.  Gorham  created. 

You  have  heard  about  these  indices,  I  believe,  Mr.  Nussbaum. 
One  index  was  in  the  format  which  Ms.  Gorham  said  she  compiled. 
Another  one  was  in  also  a  package  of  redacted  material.  Both  of 
them  bore  the  date  of  July  22,  1993.  It  was  clear  from  Ms.  Gor- 
ham's  testimony  that  one  of  them  had  been  changed.  Maybe  we  are 
going  to  see  it,  and  maybe  we  are  not.  But  let  me  ask  you  about 
the  index. 

Mr.  Nussbaum.  Yes,  Senator? 

Senator  Bond.  Did  you  see  that  index  on  July  20,  21,  or  22?  Do 
you  recall  seeing  that? 

Mr.  Nussbaum.  I  have  no  memory  now  of  seeing  that  index. 

Senator  Bond.  Did  you  see  the  changed  index,  the  one  which  was 
the  one  Ms.  Gorham  said  was  changed? 

Mr.  Nussbaum.  I  have  no  memory  of  seeing  any  changed  index. 

Senator  Bond.  Do  you  know  of  anyone  who  changed  the  index? 

Mr.  Nussbaum.  No,  I  do  not,  Senator. 

Senator  Bond.  This  is  the  changed  index  that  has  been  put  up. 

Mr.  Nussbaum.  I  see.  Senator. 

Senator  Bond.  Do  you  know  who  would  have  had  access  to  the 
computer  to  print  it  out  on  July  22  either  in  the  original  form  or 
the  altered  form? 

Mr.  Nussbaum.  I  do  not. 

Senator  Bond.  Ms.  Gorham  would  be.  Wouldn't  she  be  one? 

Mr.  Nussbaum.  She  would  have,  Senator.  Yes,  she  would  have 
had  access. 

Senator  Bond.  Who  else  in  that  office  would  have? 

Mr.  Nussbaum.  We  had  other  secretaries  in  the  office.  Linda 
Tripp  was  in  the  office.  Betsy  Palmer  was  in  the  office.  Those  were 
the  three  people,  three  of  the  people  that  worked  in  the  outer  office. 

Senator  Bond.  You  did  not  know?  Did  you  know  of  that  index? 

Mr.  Nussbaum.  At  this  time  I  just  have  no  memory  of  that  index. 
It  looks  kind  of  familiar,  but  I  don't  remember. 

Senator  Bond.  You  did  not  see  a  hard  copy  of  that  in  Mr.  Fos- 
ter's files  anywhere? 

Mr.  Nussbaum.  I  don't  remember  now  seeing  a  hard  copy  of  that 
in  Mr.  Foster's  files. 

Senator  Bond.  And  you  have  no  knowledge  of  anyone  who  might 
have  altered  that  index  or  removed  that  index  from  the  files? 

Mr.  Nussbaum.  I  have  no  knowledge  of  anyone  who  might  have 
removed  that  index  from  the  files  or  who  might  have  altered  that 
index. 

Senator  Bond.  Thank  you,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Thank  you.  Senator. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I  am  going  to  yield  to 
Senator  Simon,  but  I  do  feel  prompted  to  make  this  observation. 

We  didn't  have  any  testimony  from  Ms.  Grorham  that  this  had 
been  altered.  She  was  shown  two  different  indices,  and  she  said 
with  respect  to  one  of  them  that  that  was  consistent  with  the  way 
she  did  her  work,  the  other  was  not  consistent  with  the  way  she 
did  her  work.  But  she  did  not  testify  as  to  the  alteration  of  an 
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index.  Now,  it  has  been  characterized  that  way  here  in  the  ques- 
tioning that  was  just  put,  but  I  think  it  is  important  to  make  that 
point  as  far  as  the  record  is  concerned. 

Senator  Bond.  Mr.  Chairman,  we  are  still  trying  to  get  the  hard 
disk  copies  to  find  out  where  they  came  from.  At  this  point,  the 
only  logical  explanation  we  have  is  that  somebody  took  the  original 
file  and  put  it  in  a  different  format.  Until  we  can  find  out  from  the 
hard  drives  if  there  is  another  explanation  based  on  Ms.  Gorham's 
testimony,  that  is  the  only  logical  explanation  we  have. 

Senator  Sarbanes.  Well,  I  am  not  sure  I  agree  with  that.  But  we 
are  trying  to  find  out,  and  I  have  co-signed  a  letter  with  the  Chair- 
man just  this  morning,  just  a  few  hours  ago,  to  continue  this  in- 
quiry. We  are  trying  to  get  to  the  bottom  of  it,  but  I  don't  think 
it  ought  to  be  characterized  the  way  it  has  been  characterized  here. 

Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Thank  you.  Senator  Sarbanes. 

First  of  all,  Mr.  Nussbaum,  I  have  to  say  I  was  impressed  by 
your  statement.  My  guess  is  it  will  stand  the  judgment  of  history 
pretty  well. 

Mr.  Nussbaum.  Thank  you.  Senator. 

Senator  Simon.  Let  me  just  read  a  couple  of  things  here  that  I 
think  we  all  ought  to  bear  in  mind. 

Fear  of  appearing  to  do  wrong  prevents  too  many  people  from 
doing  what  is  right.  This  is  a  prescription  for  weakness  and  paral- 
ysis. Then  you  say,  and  these  are  words  that  Senators  ought  to 
heed,  Presidents,  everyone,  "Most  important,  worry  less  about  to- 
morrow's headlines  than  about  the  judgment  of  history." 

You  also  make  a  judgment  call  on  what  is  going  on  here,  and  we 
are  in  the  next-to-the-last  day  of  the  hearings  here,  and  my  instinct 
is  at  this  point  that  your  judgment  call  is  the  right  one.  You  say, 
"What  prompted  these  hearings  is  something  different.  It  is  the 
linkage,  the  unfair  linkage,  of  two  separate,  disparate  events.  The 
first  event  involves  my  transfer  in  July  1993  of  personal  files,  in- 
cluding a  Whitewater  file,  to  the  Clintons'  personal  attorney  follow- 
ing Vince's  death,  a  transfer  which  was  totally  proper  and  indeed 
known  to  Justice  Department  officials.  The  second  separate  event 
involves  the  emergence  in  the  fall  of  1993  of  Whitewater  investiga- 
tions and  the  resulting  media  frenzy.  Linking  these  two  events  is 
illogical,  unwarranted,  and  unfair.  They  are  totally  unrelated." 

My  guess  is,  when  we  get  to  the  end  of  all  the  hearings,  if  there 
is  wrongdoing  in  terms  of  Whitewater,  and  there  is  no  question 
some  serious  mistakes  were  made,  if  there  is  wrongdoing,  they  will 
be  totally  unrelated  to  the  handling  of  the  documents  during  this 
period  about  which  we  have  had  3  weeks  of  hearings. 

Now,  if  I  may  be  a  little  more  specific  on  a  generic  question  you 
were  asked,  you  were  asked  about  documents  requested  by  groups. 
Did  the  Justice  Department  request  any  documents  that  you  did 
not  give  them? 

Mr.  Nussbaum.  They  did  not. 

Senator  Simon.  Did  the  FBI  request  any  documents  that  you  did 
not  give  them? 
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Mr.  NUSSBAUM.  They  did  not.  Every  document  that  law  enforce- 
ment requested  was  given  to  them. 

Senator  Simon.  Let  me  just  continue.  Did  the  Park  PoUce  ask  for 
any  documents  that  you  did  not  give  to  them? 

Mr.  NussBAUM.  They  did  not. 

Senator  SiMON.  Did  the  Secret  Service  ask  for  any  documents 
you  did  not  give  to  them? 

Mr.  NussBAUM.  They  did  not. 

Senator  Simon.  Then  we  have  the  question  of  Susan  Thomases 
and  her  conversation  with  you.  I  have  to  say,  if  all  the  things  I 
have  read  over,  that  telephone  log  does  raise  a  few  eyebrows,  see- 
ing that  series  of  phone  calls  and  Ms.  Thomases'  inability  to  re- 
member it.  But  I  think  that  is  perfectly  possible. 

Ordinarily,  if  Hillary  Clinton  wanted  to  communicate  something 
to  you,  would  she  have  talked  to  Susan  Thomases  and  asked  her 
to  communicate  to  you?  What  kind  of  a  relationship  did  you  have 
with  Mrs.  Clinton  in  this  regard? 

Mr.  NUSSBAUM.  That's  a  good  question.  Senator.  I  have  known 
Hillary  Clinton  for  over  20  years  now,  21  years,  and  in  the  White 
House  we  had  quite  a  good  relationship  when  I  became  Counsel  to 
the  President.  Hillary  Clinton  and  I  have  talked  on  many  occasions 
in  our  lives.  If  Hillary  Clinton  wants  to  say  something  to  me,  she 
says  it  to  me.  Hillary  Clinton  is  not  shy  and  as  this  body  has  now 
seen,  I  am  not  very  shy.  If  she  wants  to  deliver  me  a  message,  Hil- 
lary Clinton  delivers  me  a  message  herself.  If  I  want  to  deliver  her 
a  message,  I  deliver  her  a  message  myself.  She  doesn't  need  any 
messengers  to  deliver  messages  between  her  and  myself. 

Senator  Simon.  So  that  even  if,  in  theory,  that  kind  of  trans- 
action were  to  occur,  and  there  would  be  nothing  wrong  with  her 
contacting  Susan  Thomases  and  then  Susan  Thomases  contacting 
you,  it  is  extremely  unlikely  that  that  kind  of  an  exchange  would 
take  place.  Is  that  correct? 

Mr.  NUSSBAUM.  That's  correct.  Senator. 

Senator  SiMON.  In  the  process  of  all  of  this,  prior  to  this  meeting 
on  the  22nd,  when  you  went  through  the  documents — and  there 
would  be  nothing  wrong  with  this,  but  I  simply  ask  the  question — 
prior  to  that  meeting  on  the  22nd,  did  you  consult  with  President 
Clinton  about  the  disposition  of  the  documents? 

Mr.  NUSSBAUM.  I  did  not. 

Senator  SiMON.  Did  you  consult  with  Hillary  Clinton  on  the  dis- 
position of  the  documents? 

Mr.  NUSSBAUM.  I  did  not. 

Senator  Simon.  Then,  one  of  the  theories,  and  there  are  many 
theories  wandering  around  for  those  who  are  conspiracy-oriented, 
one  of  the  theories  is  that  somehow  you  planted  or  someone  plant- 
ed this  note  of  Vince  Foster's  in  the  briefcase  prior  to  finding  it  on 
that  Monday. 

The  fact  that  two  witnesses,  including  Bill  Burton,  with  whom 
you  have  worked,  two  witnesses  said  they  saw  litter  in  the  bottom 
of  the  briefcase,  suggests  that  whatever  was  there  was  there  that 
first  time  on  the  22nd,  when  you  went  through  the  briefcase.  Is 
that  correct? 

Mr.  NUSSBAUM.  That's  correct.  Senator. 
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Let  me  just  state,  for  all  the  conspiracy  theorists  around  the 
country  and  the  world,  I  did  not  plant  that  note  in  the  briefcase. 

Senator  SiMON.  There  would  be  no  reason  for  you  to  plant  it, 
anyway,  would  there? 

Mr.  NUSSBAUM.  There  would  be  no  reason  for  me  to  plant  that 
note  in  the  briefcase  or  an3rwhere. 

Senator  Simon.  I  don't  want  to  go  over  things  repetitively,  but 
you  saw  nothing  on  the  21st  or  the  22nd  in  that  briefcase  after  you 
took  the  documents  out? 

Mr.  NussBAUM.  No,  Senator.  I  saw  nothing  in  that  briefcase,  and 
I  am  sorry  about  that  today.  Senator  you  have  talked  about  mis- 
takes being  made  from  time  to  time  in  the  past,  and  that  was  a 
mistake.  I  don't  think  any  other  mistakes  were  made,  certainly  not 
on  the  big  issues,  but  that  was  a  mistake.  I  am  sorry  I  didn't  dis- 
cover the  note  in  the  briefcase  on  July  22.  There  is  nobody  in  the 
world.  Senator,  who  wanted  to  discover  a  note  more  than  me  on 
that  day,  giving  some  clue  as  to  what  was  bothering  Vince. 

On  the  morning  of,  when  was  it,  July  21,  right  after  Vince's 
death,  I  received  a  call  from  Lisa  Foster.  Lisa  called  me  about  7:00 
in  the  morning,  7:30  a.m.,  I  think  she  woke  me  up.  This  was  the 
first  night  I  slept.  I  didn't  really  sleep  very  much  after  Vince  com- 
mitted suicide. 

Lisa  said  to  me,  in  a  calm  voice  but  obviously  she  was  terribly 
distressed,  she  asked,  "Bernie,  did  you  fire  Vince  yesterday?" 

I  said,  "Lisa,  I  didn't  fire  Vince  yesterday,"  as  if,  you  know,  Lisa, 
one,  I  couldn't  fire  Vince,  I  never  wanted  to  fire  Vince.  It's  incon- 
ceivable that  I  would  fire  Vince.  I  really  had  great  affection  and  re- 
spect for  Vince. 

She  said,  "OK.  I  just  wanted  to  know.  I  didn't  think  you  did,  Ber- 
nie. I  just  wanted  to  know  because  I  am  just  trying  to  figure  out 
a  reason  that  Vince  killed  himself." 

I  said,  "I  know,  Lisa.  I  know.  Hopefully,  maybe,  you  know,  one 
way  or  another  we  will  figure  out  the  reason." 

It  was  a  very  emotional  conversation.  It  wasn't  very  long,  and, 
as  I  say,  neither  of  us  were  crying.  We  were  talking  to  each  other. 
It  was  my  first  conversation  with  her  since  she  found  out  and  I 
found  out  that  her  husband  died. 

So  there  was  nobody  in  the  world  who  would  want  to  find  a  note 
or  a  list,  a  handwritten  list,  more  then  me.  If  I  would  have  been 
delighted — not  delighted,  that's  the  wrong  word — I  would  have 
been  pleased  to  discover  those  handwritten  scraps  on  July  22  in 
that  briefcase  because  that  would  have  answered  Lisa's  question, 
it  would  have  answered  my  question,  as  to  what  was  really  bother- 
ing him  at  that  time  to  such  an  extent  that  he  would  take  his  life, 
that  we  could  see  a  line  that,  "Ruining  people  in  Washington  is 
considered  sport,  and  I  was  not  made  for  Washington." 

It  helped  me  understand  a  little  more  why  he  took  his  life,  and 
perhaps  it  helped  Lisa  understand.  But  my  point  is  there  was  no 
reason  for  me  not  to  want  to  find  a  note.  There  was  every  reason 
for  me  to  want  to  find  a  note,  to  answer  her  questions  and  my 
questions.  I  am  sorry  I  didn't  find  a  note  on  July  22.  I  am  sorry 
I  made  that  mistake,  and  I  was  pleased,  in  the  final  analysis,  when 
the  note  was  discovered  by  Neuwirth  on  July  22,  because  now  at 
least  we  had  some  of  the  answers. 
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I  was  pleased.  I  knew  it  would  cause  a  stir.  I  knew  law  enforce- 
ment authorities  would  be  upset  as  when  they  realized  that  the 
note  wasn't  discovered  on  the  22nd.  I  knew  people  would  try  to  sort 
of  cover  themselves  in  some  fashion.  I  understood  that.  It's  a  natu- 
ral human  reaction.  I  am  not  even  blaming  people  for  that.  But 
nonetheless,  I  was  happy  we  found  it.  I  was  unhappy  we  found  it 
4  days  later,  but  I  was  happy  we  found  it  because  now  Lisa  could 
have  some  of  the  answers  and  I  could  have  some  of  the  answers 
that  we  were  both  looking  for. 

Senator  Simon.  I  thank  you. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Bond. 

Senator  Bond.  Thank  you,  Mr.  Chairman. 

Just  to  follow  up,  Mr.  Nussbaum,  earlier  today  you  indicated 
that  you  told  Ms.  Williams  to  check  with  the  First  Family  regard- 
ing who  was  to  receive  the  files.  Did  you  specify  precisely  with 
whom  she  should  check? 

Mr.  Nussbaum.  No,  I  think  I  just  said,  "Check  with  the  Clintons, 
who  they  want  these  files  to  go  to.  I  presume  it  will  be  Bob  Barnett 
of  Williams  &  Connolly,  but  you  should  check  with  them."  That's 
how  I  remember  it. 

Senator  Bond.  That  afternoon  or  later  that  evening,  the  files 
were  transferred  by  Ms.  Williams,  with  the  assistance  of  Mr. 
Castleton,  to  the  residence? 

Mr.  Nussbaum.  That's  correct,  Senator. 

Senator  BOND.  You  had  seen  a  Whitewater  file  in  the  files?  Did 
you  see  the  Whitewater  file  in  those  files  you  transferred  to  the 
residence? 

Mr.  Nussbaum.  There  was  a  Whitewater  file  in  those  files.  I  now 
know  that.  But  since  Whitewater  did  not,  as  we  discussed  before, 
was  not  in  my  consciousness.  It  was  just  another  investment  file 
that  I  was  sending  over.  It  was  another  personal  financial  file  that 
I  was  sending  over. 

I  have  no  memory  actually,  Senator,  of  seeing  the  word 
Whitewater  or  not  seeing  the  word  Whitewater  because  it  would 
have  made  no  impact  on  me  at  that  point  in  time.  Today  it  would, 
Senator. 

Senator  Bond.  And,  in  fact,  after  those  files  were  transferred  to 
the  residence,  they  must  have  been  reviewed  because  one  file  was 
returned,  was  it  not? 

Mr.  Nussbaum.  What  I  remember  about  that.  Senator,  is  that  at 
some  point  a  file  was  returned,  but  not  necessarily  from  the  resi- 
dence. I  am  not  positive  at  this  point  where  the  file  was  returned 
from.  It  could  have  been  from  the  residence,  or  it  could  have  been 
from  Maggie's  office,  perhaps. 

Senator  Bond.  But  you  think  Ms.  Williams  returned  it? 

Mr.  Nussbaum.  I  think  Ms.  Williams  returned  it  or  was  involved 
in  the  return  in  some  fashion.  It  was  a  file  that  had  to  do  with  the 
decorators  or  the  ushers  or  something  to  do  with  decorating  the 
White  House,  which  was  sort  of  an  official  thing,  and  that  file  then 
came  back.  I  am  not  positive  if  it  was  one  of  the  files  that  we  sent 
out.  I  just  don't  know.  I  just  don't  remember  at  this  point. 

Senator  Bond.  So  the  file  just  came  to  you  out  of  thin  air? 
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Mr.  NUSSBAUM.  Well,  somebody — my  best  memory  is  Steve  Mil- 
ler, who  was  working  on  these  issues  with  Foster — somebody  at 
some  point  told  me  that  a  file  had  been  returned  or  a  file  had  come 
back  with  respect  to  this  issue.  That's  what  I  remember  about  it. 

Senator  Bond.  Was  it  your  understanding  that  that  file  had  been 
in  Mr.  Foster's  office,  had  left,  and  was  coming  back? 

Mr.  NusSBAUM.  My  memory  today  is  vague  on  that,  on  that  sub- 
ject. I  just  don't  remember.  I  remember  a  file  came  back,  and  it 
could  have  been  a  file  fi-om  Mr.  Foster's  office.  I  don't  say  it 
couldn't  have  been.  It  was  a  file  with  respect  to  the  residence,  with 
respect  to  the  decoration  of  the  residence. 

Senator  Bond.  But  you  do  know  that  the  files  did  go  to  the  Clin- 
ton residence? 

Mr.  NusSBAUM.  That's  correct. 

Senator  Bond.  If  that  file  had  been  one  of  those  that  had  gone 
to  the  residence,  obviously  somebody  had  to  take  some  action  to 
send  it  back. 

Mr,  NusSBAUM.  Well,  somebody  made  a  judgment,  yes,  Senator. 

Senator  Bond.  Somebody  made  a  judgment  to  send  it  back. 

Mr.  NusSBAUM.  Absolutely.  And  somebody  must  have  looked  at 
it,  made  a  judgment.  If  it  was  that — I  don't  know  if  it  was  that — 
but  if  it  was  that,  somebody  looked  at  it  and  made  a  judgment  that 
this  is  not  a  personal  file  and  sent  it  back. 

Now,  Senator,  there  has  been  a  lot  of  talk  about  this.  I  under- 
stand that  no  one,  at  least  the  President  and  the  First  Lady,  did 
not  review  files  at  the  residence. 

Let  me  say  to  you.  Senator,  as  far  as  I  am  concerned,  it  would 
have  been  totally  proper  for  the  President  or  the  First  Lady,  if  they 
wished,  to  review  their  personal  files.  I  find  nothing  wrong  or  sus- 
picious about  that. 

Senator  Bond.  But  if  they  had,  Mr.  Nussbaum,  wouldn't  you 
have  found  it  surprising  that  Mrs.  Clinton  would  have  said  on 
April  22  to  an  ABC  news  reporter,  'Then  Mr.  Nussbaum  distrib- 
uted the  files  according  to  whom  he  thought  should  have  them," 
and  did  not  mention  that  in  fact  they  had  had  those  files  in  their 
residence?  Wouldn't  that  be  unusual? 

Mr.  Nussbaum.  This  was 

Senator  Bond.  Afterwards.  You  say  there  is  nothing  wrong  with 
Mrs.  Clinton  reviewing  the  files. 

Mr.  Nussbaum.  There  is  nothing  wrong. 

When  was  this  press  conference? 

Senator  Bond.  Afterwards. 

Mr.  Nussbaum.  When? 

Senator  Bond.  April  1994,  explaining  why  nobody  had,  until  just 
a  few  months  previously,  known  that  there  been  personal  files 
brought  to  the  residence  and  prior  to  the  time  anybody  admitted 
that  the  files  had  gone  to  the  personal  residence.  Would  that  not 
have  been  improper? 

Mr.  Nussbaum.  No,  Senator,  it  would  not  have  been,  because  I 
think  your  chronology  is  in  error.  By  the  end  of  December  1993  and 
early  January  1994,  it  had  emerged;  the  fact  had  been  publicly 
stated  that  files  had  gone  to  the  residence  prior  to  going  over  to 
Williams  &  Connolly.  That  was  a  public  fact  at  that  time. 


1275 

When  Mrs.  Clinton  had  a  press  conference,  which  was  after  I  left 
the  White  House,  it  had  already  become  public  that  the  files  had 
gone  to  the  residence  first. 

Senator  Bond.  My  institutional  memory,  Mr.  Nussbaum,  is  that 
it  took  us  6  months  to  find  the  files  had  gone  to  Williams  & 
Connolly.  It  took  us  6  months  beyond  April  1994  to  find  they  had 
gone  to  the  residence,  and  the  statement  by  Mrs.  Clinton  on  April 
22,  1994,  is  inconsistent  with  their  having  gone  to  the  residence. 

Let  me  defer  to  Mr.  Chertoff  to  ask  a  follow-up  question. 

Mr.  Chertoff.  I  just  wanted  to  get  this  straight,  Mr.  Nussbaum, 
because  you  are  now  indicating  that  the  file  that  came  back  to  you, 
you  are  not  sure  it  came  from  Mr.  Foster's  office? 

Mr.  Nussbaum.  I  am  not  positive  at  this  point  it  came  from  Mr. 
Foster's  office. 

Mr.  Chertoff.  I  want  to  take  you  back  about  3  weeks,  July  13, 
1995. 

Mr.  Nussbaum.  What  page? 

Mr.  Chertoff.  You're  reading  my  mind;  page  406,  line  17. 

In  the  files,  and  we  are  talking  here  about  Mr.  Foster's  files,  did 
you  check  to  see  whether  commingled  in  particular  files  were  par- 
ticular documents? 

Mr.  Nussbaum.  What  page? 

Mr.  Chertoff.  Page  406,  line  17. 

Question:  In  the  files,  did  you  check  to  see  whether  commingled  and  particular 
files  were  official  documents? 

Answer:  We  sent  over,  we  did  check  to  see  whether  we  were  sending  over  personal 
records  as  opposed  to  White  House  Counsel  records,  and  we  made  an  effort  to  send 
over  solely  personal  records,  and  actually  one  record  was  sent  over  and  returned. 

Answer:  Which  record  was  that? 

Question:  Who  returned  it? 

I'm  sorry: 

Answer:  A  record  with  respect  to  the  residence.  A  residence  file. 

Question:  Who  returned  it? 

Answer:  I  think  Ms.  Williams  retiuned  it. 

Question:  When  did  she  return  it? 

Answer:  Sometime  thereafter. 

Question:  When  thereafter? 

Answer:  Within  a  matter  of  days. 

Does  that  ring  a  bell? 

Mr.  Nussbaum.  Will  you  turn  to  page  412,  Mr.  Chertoff?  Mr. 
Chertoff,  turn  to  page  412. 

Mr.  Chertoff.  Before  I  turn,  you  mean  after  you  left  the  room 
and  consulted  with  your  attorney? 

I  am  asking  you,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Does  it  ring  a  bell  that  I  testified  like  that?  Yes, 
it  rings  a  bell. 

Mr.  Chertoff.  All  right.  That's  my  point. 

Mr.  Nussbaum.  Now,  can  you  turn  to  page  412? 

Mr.  Chertoff.  Wait  a  second.  We  will  put  this  entire  deposition 
in  the  record. 

Mr.  Nussbaum.  Could  I  read  from  page  412?  Could  I,  please? 

Mr.  Chertoff.  I  would  appreciate  if  you  didn't  do  it  on  my  time, 
Mr.  Nussbaum. 

The  Chairman.  We  will  give  you  an  opportunity  to  do  that.  But 
let  counsel  proceed,  and  you  will  have  an  opportunity  to  do  that. 
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Mr.  NUSSBAUM.  It  is  exactly  pertinent,  Mr.  Chairman,  to  the  tes- 
timony he  is  talking  to  me  about.  This  question  was  asked  on  page 
412,  and  I  gave  an  answer  on  page  412  totally  consistent  with  what 
I  just  testified  here. 

Mr.  Chertoff.  That's  6  pages  after  the  answer  I  read  you  origi- 
nally gave. 

Mr.  NusSBAUM.  I  don't  think  it's  inconsistent  with  the  prior  an- 
swer. But  I  think  if  you  want  to  read  to  me  from  my  deposition, 
Mr.  Chertoff,  you  should  be  complete  and  you  should  be  fair.  So 
why  don't  you  let  me  read  from  page  412? 

Mr.  Chertoff.  Mr.  Nussbaum,  let  me  tell  you  something,  and  we 
have  both  tried  a  lot  of  cases  and  I  am  well  aware  of  the  rule  of 
completeness. 

Mr.  Nussbaum.  Thank  you. 

Mr.  Chertoff.  I  am  also  well  aware  the  rule  does  not  entitle  the 
witness  to  have  things  from  all  over  a  document  read  at  the  same 
time  he  is  being  asked  questions.  You  know  that  as  well  as  I  do. 

Mr.  Nussbaum.  No,  Mr.  Chertoff. 

Mr.  Chertoff.  I  am  also  aware  that  the  clock  is  running. 

Senator  Dodd.  Give  him  a  chance  to  answer.  You  may  not  like 
the  answer,  but  give  him  a  chance  to  answer. 

Mr.  Nussbaum.  I  want  to  read  from  pages  411  and  412. 

The  Chairman.  Senator  Sarbanes,  I  am  yielding  to  this  side.  I 
am  attempting  to  be  as  fair  and  scrupulous  as  possible,  but  when 
a  witness  is  nonresponsive,  a  Senator  or  counsel  has  the  right  to 
ask  the  witness  to  be  more  specific. 

Now,  Mr.  Nussbaum  wants  to  read  from  412.  That's  fine.  We 
said  we  would  put  everything  into  the  record.  We  will  do  exactly 
that.  We  yield  to  you.  Senator  Sarbanes,  and  you  can  ask  Mr. 
Nussbaum  to  read  that  into  the  record,  but  it  will  be  on  your  time. 

Mr.  Nussbaum.  It  will  be  very  quick.  I  won't  take  up  too  much 
time. 

The  Chairman.  That's  fine. 

Senator  Sarbanes.  First  of  all,  Mr.  Chairman,  I  intend  for  Mr. 
Nussbaum  to  have  a  full  opportunity  to  give  a  full  answer. 

The  Chairman.  We  will  do  that  and  we  will  be  here  Thursday. 

Senator  Sarbanes.  I  would  suggest  that  it  would  serve  every- 
one's purposes  if  that  were  allowed  to  happen,  since  we  are  all  try- 
ing to  find  out  what  happened,  and  I  don't  think  selectively  quoting 
a  deposition  and  then  not  allowing  the  deponent  to  complete  his  re- 
sponse contributes  to  finding  out  what  happened.  Let  me  just  give 
you  a  couple  of  examples  of  that. 

The  Chairman.  Well,  that  is  an  unfair  characterization  because 
counsel  had  a  right  to  receive  a  response  to  his  question  and  after- 
ward Mr.  Nussbaum  would  have  been  perfectly  within  his  right  to 
say,  "But  I  would  also  like  to  refer  counsel  to  the  fact,"  if  I  might, 
"to  the  fact  that  on  page  412  I  gave  a  further  explanation."  I  think 
that  is  the  orderly  way  of  proceeding. 

You  cannot  permit  a  witness,  Mr.  Nussbaum  or  anyone,  to  an- 
swer the  question  as  he  chooses  by  referring  to  another  page.  Mr. 
Chertoff  had  a  right  to  that  explanation,  and  then  Mr.  Nussbaum 
had  a  right  to  say,  "But,  counselor,  in  fairness,  I  would  like  to  point 
out  that  at  such  and  such  a  page,  this  is  what  I  said  to  more  com- 
pletely cover  the  issue." 
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Now,  let's  start  the  clock  over  again.  You  have  10  minutes,  and 
I  recognize  Senator  Sarbanes. 

Senator  Sarbanes.  Let  me  just  make  this  observation.  I  was  lis- 
tening very  carefully,  and  that's  exactly  what  Mr.  Nussbaum  was 
trying  to  do.  Mr.  Chertoff  quoted  his  deposition  to  him.  He  acceded 
to  the  quotes  that  were  made  to  him  from  his  deposition  and  then 
said  he  wanted  to  add  something  from  another  page  in  a  fuller  ex- 
planation. In  fact,  the  quotes  that  Mr.  Chertoff  put  to  him  stopped 
and  the  next  question  was:  "When  thereafter?"  And  the  answer 
was:  "Within  a  matter  of  days."  That  was  asked. 

The  next  question  was:  "Before  the  documents  went  to  Williams 
&  Connolly?"  And  the  answer  was:  "I  don't  know.  I  don't  remember 
at  this  point,"  which  for  the  purpose  of  this  line  of  questioning  I 
think  was  a  relevant  answer.  Now,  we  stopped  short  of  that.  No 
one  picked  up  on  that.  Mr.  Nussbaum  then  said,  in  fuller  expla- 
nation, he  wanted  to  go  to  page  412,  and  I  am  going  to  give  him 
a  chance  to  do  that  in  just  a  second. 

Senator  Simon.  If  I  could  ask  if  you  would  yield  for  20  seconds? 

Senator  Sarbanes.  I  yield  to  the  Senator. 

Senator  SiMON.  I  would  point  out  one  other  thing.  When  Mr. 
Chertoff  says,  "OK,  we  will  put  your  full  deposition  in  the  record," 
that  doesn't  take  care  of  people  who  are  watching  this  on  tele- 
vision. I  think,  in  fairness  to  witnesses,  they  ought  to  have  a 
chance  to  give  a  balanced  presentation  here. 

The  Chairman.  I  will,  at  the  appropriate  time,  have  all  6  pages 
read  into  the  record  and  put  on  the  monitor.  And  I  am  serving  no- 
tice that  we  are  going  well  beyond  4:00  p.m. 

Senator  Sarbanes.  I  think  we  should  go  on  beyond  4:00  p.m. 

The  Chairman.  We  will  go  tomorrow  and  Friday. 

Senator  Sarbanes.  Fine.  We  should  do  a  proper  and  thorough  in- 
quiry. 

The  Chairman.  That  is  correct. 

Senator  Sarbanes.  I  agree  with  that,  Mr.  Chairman. 

The  Chairman.  Well,  we  are  going  to  run  the  clock  the  way  you 
want  it. 

Senator  Sarbanes.  All  right. 

The  other  point  I  want  to  make  before  I  yield  is  on  the  Adams 
depositions  talked  about  earlier.  This  is  the  question  to  Mr.  Adams 
on  the  disposal  of  the  documents.  This  is  Mr.  Chertoff: 

Question:  I  understand  that.  I  am  not  suggesting  that  he  did  otherwise.  Now  I 
am  focusing  at  the  end  of  the  review  of  the  materials  in  Mr.  Foster's  office  by  Mr. 
Nussbaum.  He  indicated  that  he  intended  to  disperse  the  materials  in  the  category 
of  personal  to  Mr.  Foster  and  his  family  to  Mr.  Foster's  family  representatives,  and 
those  pertaining  to  personal  matters  of  the  President  and  Mrs.  Clinton? 

Answer:  To  their  personal  attorney. 

Question:  To  their  personal  attorney.  And  the  other  materials  to  other  individuals 
in  the  White  House  Counsel's  Office  who  would  then  be  reassigning  the  matter? 

Answer:  That's  correct. 

Now,  in  his  testimony  here,  Mr.  Adams  was  also  asked: 

Question:  It  was  your  understanding,  was  it  not,  that  following  the  review  of  the 
files  that  the  personal  files  relating  to  Mr.  and  Mrs.  Clinton  would  be  sent  by  Mr. 
Nussbaum  to  the  personal  attorneys  for  Mr.  and  Mrs.  Clinton? 

Mr.  Adams.  That's  correct. 

Question:  And  neither  Mr.  Margolis  nor  you  voiced  any  objection  to  that.  Isn't  that 
so? 

Mr.  Adams.  That's  correct. 


1278 

In  light  of  some  of  the  questioning  that  has  transpired  here,  I 
think  it's  important  to  get  that  on  the  record. 

Mr.  Nussbaum,  if  you  would  now  address  the  question  of  the  ad- 
ditional material  in  your  deposition  which  you  wanted  to  present 
to  the  Committee. 

Mr.  Nussbaum.  Yes,  this  starts  on  page  411  and  it  runs  onto 
412.  This  is  about  the  returned  file. 

Question:  [by  Mr.  ChertofT]  Who  brought  the  file  back? 

Answer:  That  I  don't  remember.  Either  Ms.  Williams  or  Mr.  Neuwirth.  Even 
though  they're  quite  distinct,  one  of  them  brought  the  file  back. 

Question:  Where  did  they  bring  it  back  from? 

Answer:  I  don't  know,  because  I  wasn't  there  when  the  file  was  brought  back,  and 
I  am  not  sure  it  was  brought  back  from  the  residence  or  from  Ms.  Williams'  office 
where  this  file  was.  It  was  a  residence  file,  and  we  made  a  determination  that  it 
was  not  a  personal  file  that  we  shovild  send  to  the  Clintons'  personal  lawyers. 

That's  all  that  happened  here.  We  came  across  a  residence  file  which  was  re- 
turned to  Mr.  Foster's  office  for  Mr.  Neuwirth  to  work  on  in  the  fiiture,  just  like 
Mr.  Foster  worked  on  residence  matters  with  Ms.  WUliams  and  Mr.  Neuwirth. 

Question:  It  was  originally  a  Foster  file.  Right? 

Answer:  No.  It  is  a  White  House  residence  file  which  Mr.  Foster  worked  on. 

Question:  Which  was  in  his  office? 

Answer:  I'm  not  positive  it  was  in  his  office.  It  was  either  in  his  office  or  Ms.  WU- 
liams' office,  but  it  was  a  matter  he  worked  on. 

Question:  But  it  originated  in  Mr.  Foster's  office? 

Answer:  I'm  not  a  hundred  percent  positive  of  that.  It  may  have  originated  in  Mr. 
Foster's  office  and  gone  out  or  was  returned,  or  it  may  have  been  in  Ms.  WilUams' 
office  and  was  put  into  Mr.  Foster's  office.  But  it  was  a  residence  file. 

There  was  a  discussion  as  to  whether  this  was  a  personal  file  that  should  go  to 
the  Clintons  and  their  new  personal  attorneys  and  was  determined  that  it  was  not 
a  personal  file,  it  was  a  file  that  should  stay  in  the  White  House  Counsel's  Office 
so  we  should  continue  to  work  on  that  matter. 

I  yield  the  balance  of  my  time  to  Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Thank  you,  Mr.  Chairman  and  Senator  Sarbanes. 

Mr.  Chairman,  I  would  hope  as  well,  and  I  don't  want  to  belabor 
the  point,  but  I  think  we  all  made  a  commitment,  to  begin  with 
here,  that  these  hearings,  we  wouldn't  act  or  people  wouldn't  be 
acting  in  a  prosecutorial  fashion  or  in  the  role  of  defense  counsel. 
That's  not  the  role  of  a  Congressional  hearing,  but  rather  to  try  to 
elicit  the  full  story  here  over  the  matter  that  we  have  been  charged 
with  by  our  colleagues  as  a  result  of  the  adoption  of  the  resolution 
which  created  these  hearings. 

As  we  all  can  see,  the  depositions  are  very  valuable  to  us,  but 
it  is  obviously  a  combination  of  the  deposition  and  the  witness'  per- 
sonal appearance  here.  Not  all  of  us,  obviously,  were  privy  to  depo- 
sitions, and  the  demeanor  of  an  individual  responding  with  further 
recollection  can  be  of  great  value. 

I  would  hope  that  as  we  proceed  along  here,  we  will  see  to  it  that 
witnesses  get  a  chance  to  give  us  their  full  answer.  We  may  not 
like  it,  we  may  disagree  with  it,  we  may  argue  with  it  in  the  con- 
text of  an  earlier  deposition,  but  I  think  in  fairness  we  have  got 
to  give  you  a  chance  to  respond  fully  to  it. 

Mr.  Nussbaum,  I  have  raised  these  same  questions  with  other 
witnesses.  Quickly,  you  have  addressed  them  in  your  own  opening 
statement  and  they  have  been  addressed  by  others  to  some  degree, 
but  I  just  would  like  to  tighten  down  on  it.  It  comes  down  to  the 
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basic,  underlying  questions  I  think  that  we  have  been  charged  to 
answer  here. 

So  I  will  raise  them  to  you  as  I  have  with  every  other  person  who 
was  at  the  White  House  or  involved  in  these  2  or  3  or  4  days  and 
involved  with  the  Foster  papers.  The  questions  are,  very  briefly: 

On  or  after  July  20,  did  you  ask  anyone,  instruct  anyone,  to  de- 
stroy any  documents  from  Vince  Foster's  office? 

Mr.  NusSBAUM.  I  did  not. 

Senator  Dodd.  On  or  after  July  20,  did  you  personally,  yourself, 
destroy  any  documents  from  Vince  Foster's  office? 

Mr.  NusSBAUM.  No,  Senator. 

Senator  DODD.  On  or  after  July  20,  did  anyone  ask  you  or  in- 
struct you  to  conceal  from  law  enforcement  officials  any  documents 
from  Vince  Foster's  office? 

Mr.  NUSSBAUM.  No,  Senator. 

Senator  Dodd.  And  last,  at  any  time,  did  anyone  ask  you  or  in- 
struct you  to  take  any  action  to  impede,  obstruct,  or  interfere  with 
law  enforcement's  conduct  during  the  investigation  of  Vince  Fos- 
ter's papers? 

Mr.  NUSSBAUM.  No,  Senator. 

Senator  Dodd.  I  appreciate  your  response  then. 

Now,  let  me  come  back  to  a  question.  I  gather  you  have  already 
had  some  discussion  with  Senator  Carol  Moseley-Braun  of  Illinois 
about  policy  issues,  a  subject  matter  I  don't  suspect  we  are  going 
to  dwell  on  at  great  length  here,  but  it  might  be  worthwhile  at 
some  point  because  I  think  if  anything  comes  out  of  these  hearings 
in  terms  of  beyond  this  particular  fact  situation  is  how  we  might 
deal  with  situations  that  will  inevitably  happen,  regretfully,  in  the 
future.  Hopefully  not  of  a  suicide  nature,  but  with  the  death  of 
White  House  personnel  and  handling  of  papers  and  documents. 

I  would  be  interested  just  in  looking  back  now,  on  the  question 
of  the  issues  involving  the  so-called  sealing  or  locking  or  securing 
offices  and  so  forth.  Do  you  have  any  second  thoughts  or  additional 
thoughts? 

Given  the  confusion  on  the  night  of  July  20,  given  the  high  state 
of  emotion,  we  have  had  contradictory  testimony  about  whether  or 
not  the  Park  Police  actually  asked  for  that.  Obviously,  the  office 
was  locked,  we  have  information,  whether  someone  asked  for  it  or 
not.  But  I  would  just  be  curious,  from  your  perspective,  how  you 
might  respond  to  that? 

Mr.  NUSSBAUM.  On  July  22 — excuse  me,  on  July  21,  at  about 
10:00,  11:00  p.m.,  after  a  discussion  with  my  associates,  we  deter- 
mined to  secure  the  office  by  having  a  Secret  Service  agent  stand 
outside.  The  night  before,  it  did  not  occur  to  me.  As  I  said,  it  wasn't 
a  crime  scene.  Thinking  back,  there  would  have  certainly  been  no 
harm,  and  probably  a  lot  of  good,  in  having  a  Secret  Service  agent 
stationed  outside  that  office  as  soon  as  I  got  to  that  office  at  10:45 
p.m.  I  locked  the  door.  The  office  is  in  the  White  House.  It's  not 
far  from  the  Oval  Office.  It's  not  exactly  available  to  the  general 
public  to  wander  into  the  White  House  Counsel's  suite. 

Having  said  that,  thinking  back,  if  it  would  have  occurred  to  me, 
and  it's  natural  that  it  didn't,  in  my  mind,  but  if  it  occurred  to  me 
on  the  night  of  July  20,  I  would  have  called  for  a  Secret  Service 
agent  at  that  point  and  had  him  stand  outside  the  door,  instead  of 
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waiting  until  the  next  morning  at  11:00  a.m.,  although  by  and 
large  the  office  was  locked  between  the  night  before  and  11:00  a.m. 
the  next  day.  Yes,  I  think,  if  I  was  doing  it  all  over  again,  that  I 
might  do  differently. 

Senator  Dodd.  Are  there  any  other  aspects  of  this,  with  the  ben- 
efit now  of  some  weeks  and  months  looking  back — and  I  realize  the 
red  light  is  on — but  just  to  finish  this  thought,  and  I  have  read 
your  opening  statement  carefully  and  listened  to  it  carefully,  and 
your  last  line  of  "no  regrets,"  and  I  appreciate  the  emotions  behind 
that  statement,  but  I  wonder  if  there  are  other  aspects  of  this  that 
you  think  may  be  worthwhile  to  share  with  this  Committee  as  to 
what — and  again,  no  one  is  suggesting  the  20/20  hindsight  view, 
but  in  looking  back  on  some  of  these  matters  and  how  they  were 
handled,  would  you  do  anything  else  differently? 

Mr.  NusSBAUM.  Well,  yes.  As  I  said  in  my  statement  and  I  said 
before  to  Senator  Simon,  I  would  have  looked  at  the  bottom  of  the 
briefcase  and  I  would  have  scooped  out  the  yellow  pieces  of  paper. 
I  am  sorry  that  they  weren't  found  on  July  22.  I  am  sorry  for  the 
reasons  I  gave  to  Senator  Simon.  I  am  sorry  because  it  has  created 
some  sort  of  aura  of  suspicion.  That  was  a  mistake. 

We  looked  at  the  trash.  We  looked  at  the  burn  bag.  We  looked 
at  all  the  pieces  of  paper  in  the  office.  But  I  didn't  see  those  little 
yellow  scraps,  and  I  didn't  pull  them  out.  I  am  sorry  about  that. 

Senator  DODD.  Let  me  ask  you  last,  and  the  heart  of  the  ques- 
tion, I  suppose,  when  it  comes  to  this  issue  of  the  question  of  how 
the  search  was  done.  Now,  you  outlined  options. 

Senator  Sarbanes.  Chris,  we  are  trying  to  watch  the  clock. 

Senator  DODD.  I  apologize. 

Senator  Sarbanes.  I  think  we  had  better  stick  to  the  clock. 

Senator  DoDD.  I  will  come  back  to  that. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  I  just  want,  Mr.  Nussbaum,  since  I  began  with 
page  406  and  407  and  you  then  moved  to  page  411,  to  include  the 
middle  part  in  there,  so  that  we  can  capture  a  sense  of,  and  under- 
stand the  dynamics  going  on  in  the  deposition.  Now,  you  volun- 
teered the  answer  initially  in  response  to  the  question  about 
whether  official  documents  were  commingled  in  files.  You  volun- 
teered the  answer  at  line  22,  "And  we  made  an  effort  to  send  over 
solely  personal  records,  and  actually  one  record  was  sent  over  and 
returned."  Right? 

Then  I  think  we  read  down  to  line  15  at  page  407.  I  would  like 
to  ask  you  to  read  from  line  16,  page  407,  up  to  the  point  that  you 
were  reading  from  when  you  supplemented  your  answer,  which  I 
think  was  the  very  beginning  of  page  411.  Why  don't  you  read  that 
in  now  in  its  entirety? 

Mr.  Nussbaum.  Starting  where? 

Mr.  Chertoff.  Starting  at  page  407  at  line  16,  which  is  the 
point  at  which  I  think  we  stopped,  and  then  concluding  at  the  point 
where  you  began  again,  which  was  at  the  top  of  page  411,  or  actu- 
ally I  think  it  was  on  page  411  at  line  9.  So  why  don't  you  read 
that  middle  portion?  Then  there  will  be  no  question  that  we  have 
the  complete  picture  of  what  the  first  answer  was,  what  the  an- 
swers were  then  in  the  middle  and  where  the  answers  ended  up. 
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OK?  We  are  putting  it  on  the  thing,  and  we  will  follow  along.  Page 
407,  line  16. 
Mr.  NussBAUM.  Page  407: 

Question:  But  you  are  quite  sure  Ms.  Williams  returned  the  document? 

Answer:  No,  I  am  not  quite  sure  Ms.  Williams  returned  the  document.  I  believe 
Ms.  Williams  returned  the  docvunent.  A  residence  file  was  returned.  There  was  a 
file  that  was  returned  because  we  were  making  an  effort  to  send  over  solely  per- 
sonal documents  which  had  been  used,  yes,  which  were 

Mr.  Chertoff.  Which  were  in  the  White  House? 
Mr.  NusSBAUM.  Yes.  Excuse  me. 

.  .  .  which  were  in  the  White  House  Counsel's  Office  because  there  was  an  official 
purpose.  The  purpose  was  now  over.  Vince  Foster  was  dead.  We  weren't  going  to 
be  using  those  files  now,  so  we  sent  over  the  personal  records  to  the  Clintons  and 
their  personal  attorneys. 

Question:  Did  Ms.  Williams  tell  you  who  had  made  the  decision  to  return  the  doc- 
ument? 

Answer:  No. 

Question:  Did  she  say  anjrthing  about  how  she  came  to  return  it? 

Answer:  It  was  some  statement  merely  that  this  concerns  the  residence.  It  was 
not  really  a  private  file,  although  the  Clintons  live  in  the  residence. 

And  then  my  attorney  asked,  "Can  we  take  a  break?" 

We  took  a  break. 

Mr.  Chertoff.  Wait.  Now,  read  it,  please,  Mr.  Nussbaum. 

Mr.  Nussbaum.  You  want  me  to  read  it? 

Mr.  Chertoff.  Yes,  please. 

Mr.  Nussbaum.  Sure. 

Mr.  Pedowitz.  Can  we  take  a  break  for  a  minute? 

Mr.  Chertoff.  Can  I  hear  an  answer  to  the  question? 

Mr.  Nussbaum.  And,  consequently,  the  documents  should  remain  in  the  White 
House  Counsel's  Office. 

Mr.  Chertoff.  Can  you  remember  any  discussion  with  Ms.  Williams  concerning 
this  document  when  she  retvuned  the  document? 

Mr.  Pedowitz.  I  would  really  Like  to  talk  to  my  client  for  a  moment,  and  he  will 
answer  the  question. 

[Witness  conferred  with  covmsel.] 

Mr.  Chertoff.  You  had  an  opportunity  to  consult  with  counsel? 

Mr.  Nussbaum.  Yes. 

Mr.  Chertoff.  Can  I  get  the  last  question  read  back? 

[The  reporter  read  the  record  as  requested.] 

The  Witness.  As  I  indicated  in  my  testimony,  look  back  at  the  record.  I  am  not 
even  certain  I  had  this  discussion  with  Ms.  Williams.  I  am  not  positive.  It's  either 
Ms.  Williams  or  Mr.  Neuwirth  I  had  a  discussion  with.  I  remember  discussion  with 
regard  to  a  residence  file.  A  file  concerning  the  residence  should  remain  in  our  office 
rather  than  be  sent  over  as  part  of  the  Clinton  personal  files  to  the  CUntons  and 
their  new  personal  attorneys,  and  I  had  this  discussion  either  with  Ms.  Williams 
or  Mr.  Neuwirth.  It  was  one  of  them.  That's  what  I  remember. 

Mr.  Chertoff.  The  conversation  occurred  after  the  documents  had  been  taken  out 
on  the  22nd.  Correct?' 

Answer:  Yes. 

Question:  And  it's  very  hard  to  confuse  Mr.  Neuwirth  and  Ms.  Williams  phys- 
ically, isn't  it? 

Answer:  Of  course.  But  they're  both  involved  in  the  subject  matter.  The  reason 
Mr.  Neuwirth  is  involved  in  the  subject  matter  is  because  Mr.  Neuwirth  was  work- 
ing on  matters  concerning  the  residence.  He  has  been  working  with  Mr.  Foster  con- 
cerning matters  of  the  residence  and  was  working  with  Ms.  Williams  with  matters 
involving  the  residence.  And  one  of  them  said  that  the  file  should  remain  in  the 
White  House  Counsel's  Office. 

Question:  Who  brought  the  file? 

Answer:  So  why  is  that  so  strange  that  it's  hard  to  confuse  Mr.  Neuwirth  and  Ms. 
Williams  and  Mr.  Neuwirth? 

Question:  Who  brought  the  file  back? 

Question:  That  I  don't  remember.  Either  Ms.  Williams  or  Mr.  Neuwirth.  Even 
though  they're  quite  distinct,  one  of  them  brought  the  file  back. 
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Question:  Where  did  they  bring  it  back  from? 

Answer:  I  don't  know,  because  I  wasn't  there  when  the  file  was  brought  back,  and 
I  am  not  sure  it  was  brought  back  from  the  residence  or  from  Ms.  WiUiams'  office 
where  this  file  was.  It  was  a  residence  file,  and  we  made  a  determination  that  it 
was  not  a  personal  file  that  we  should  send  to  the  Clintons'  personal  lawyers. 

That's  all  that  happened  here.  We  came  across  a  residence  file  which  was  re- 
turned to  Mr.  Foster's  office  for  Mr.  Neuwirth  to  work  on  in  the  future,  just  like 
Mr.  Foster  had  worked  on  residence  matters  with  Ms.  Williams  and  Mr.  Neuwirth. 

Question:  It  was  originally  a  Foster  file.  Right? 

Answer:  No.  It  is  a  White  House  residence  file  on  which  Mr.  Foster  worked  on. 

Question:  Which  was  in  his  office? 

Question:  I'm  not  positive  it  was  in  his  office.  It  was  either  in  his  office  or  Ms. 
Williams'  office,  but  it  was  a  matter  he  worked  on. 

Question:  But  it  had  originated  in  Mr.  Foster's  office? 

Answer:  I  am  not  a  hundred  percent  positive  of  that.  It  may  have  originated  in 
Mr.  Foster's  office  and  gone  out  and  was  returned,  or  it  may  have  been  in  Ms.  Wil- 
Uams'  office  and  was  put  into  Mr.  Foster's  office.  But  it  was  a  residence  file.  There 
was  a  discussion  as  to  whether  this  is  a  personal  file  that  should  go  to  the  Clintons 
and  their  new  personal  attorneys,  and  it  was  determined  that  it  was  not  a  personal 
file.  It  was  a  file  that  should  stay  in  the  White  House  Counsel's  Office  so  that  we 
could  continue  to  work  on  this  matter. 

Mr.  Chertoff.  Thank  you. 

Thank  you,  Mr.  Chairman.  I  yield  the  balance. 

The  Chairman.  We  will  start  with  Senator  Grams,  and  I  know 
you  can't  finish,  and  then  we  will  come  back  to  you  in  the  next 
round. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Nussbaum,  good  afternoon. 

Mr.  Nussbaum.  Senator. 

Senator  Grams.  Let  me  take  you  back  again  to  the  night  of  July 
20,  1993,  after  you  heard  of  the  death  of  Vince  Foster.  You  went 
to  the  White  House  residence,  where  you  saw  the  President.  Is  this 
correct? 

Mr.  Nussbaum.  That's  correct,  sir. 

Senator  Grams.  The  President  himself,  a  short  time  later,  went 
to  the  Foster  home  to  pay  his  condolences.  But  instead  of  joining 
him,  you  went  to  the  White  House  Counsel's  suite  to  make  phone 
calls.  Were  you  asked  by  the  President  to  go  there? 

Mr.  Nussbaum.  No,  sir. 

Senator  Grams.  To  the  residence  or  to  the  suite?  Nobody  made 
a  recommendation  of  what  you  should  do  next? 

Mr.  Nussbaum.  That's  correct. 

Senator  Grams.  Were  you  asked  by  anyone  to  go  there,  anyone 
else  besides  the  President? 

Mr.  Nussbaum.  No,  I  made  a  decision  to  go  there.  I  made  a  deci- 
sion to  go  first  to  the  residence  and  see  the  President  after  I  heard 
of  his  death,  and  then  I  made  a  decision  instead  of  going  with  the 
President  to  the  Foster  home,  which  occurred  to  me  to  do,  I  said, 
"No,  no,"  to  myself,  "this  can  get  out.  My  staff  could  hear  it  on  the 
telephone,  on  the  news.  I  must  go  to  my  office  and  make  phone 
calls." 

Senator  Grams.  So  you  arrived  at  the  White  House  Counsel's 
suite.  Did  you  go  there  alone? 

Mr.  Nussbaum.  I  did  go  there  alone,  yes,  sir. 

Senator  GRAMS.  Now,  Patsy  Thomasson  claimed  that  you  and 
she  entered  the  office  together.  I  know  we  are  going  to  be  stepping 
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on  some  ground  that's  got  a  lot  of  footprints  on  it,  but  here  we  run 
into  the  first  of  a  series  of  contradictions  between  your  sworn  depo- 
sition and  the  testimonies  under  oath  by  Patsy  Thomasson,  Maggie 
WilUams,  and  the  Secret  Service  officer,  Henry  O'Neal.  And  that  is 
over  the  contradictions  of  who  entered  the  office  first. 

I  will  just  read  these  quickly. 

Mr.  NUSSBAUM.  Sure. 

Senator  Grams.  Patsy  Thomasson  testified  under  oath  that  she 
ran  into  you  on  the  way  up,  and  the  two  of  you  entered  the  office 
together.  Maggie  Williams  testified  under  oath  that  she  entered  the 
room  to  find  Ms.  Thomasson  alone  in  the  office  and  that  you  en- 
tered a  bit  later.  Officer  O'Neal  testified,  again  under  oath,  that 
after  he  unsecured  the  suite  at  10:42  p.m.  that  evening,  which  the 
alarm  records,  by  the  way,  show  from  the  night,  that  he  saw  you 
enter  the  office  with  someone  behind  you  who  appeared  to  be  a 
woman.  Yet  you  claim  that  you  entered  only  to  find  Ms.  Thomasson 
and  Ms.  Williams  in  the  office  together. 

These  same  contradictions  arise  over  who  left  the  office  last. 

Ms.  Thomasson  has  testified,  again  under  oath,  that  you  and  she 
left  together  just  as  you  had  arrived.  Ms.  Williams  testified  under 
oath  that  you  and  she  left  Ms.  Thomasson  alone  in  the  office  that 
night.  Officer  O'Neal  testified  under  oath  that  before  he  secured 
the  office  at  11:41  p.m.  that  evening,  that  Ms.  Williams  was  the 
last  person  to  leave  the  office.  Yet  you  claim  that  Ms.  Thomasson, 
Ms.  Williams,  and  you  all  left  at  the  same  time. 

Now,  there  are  four  contradicting  accounts  over  1  hour  on  the 
second  floor  of  the  West  Wing  of  the  White  House.  The  question  is 
how  can  that  be?  How  do  you  reconcile  these  accounts? 

Mr.  NusSBAUM.  That  was  a  very  tough  night.  Senator.  That  was 
a  night  that  people  were  sick  with  grief.  That  was  a  night  that  peo- 
ple were  walking  around  enormously  sad.  When  you  have  that  kind 
of  situation.  Senator,  when  people  are  like  that,  and  that  was  that, 
people  were  walking  around  crying,  people  were  walking  around 
hugging  each  other  that  night. 

When  I  saw  the  President,  I  didn't  say  a  word  to  him,  and  he 
didn't  say  a  word  to  me.  I  think  we  just  reached  out  and  hugged 
each  other,  and  then  we  sort  of  parted  as  he  went  to  the  Foster 
home  and  I  went  to  my  office. 

It  was  that  kind  of  night.  That  was  a  tough  night.  We  had  just — 
10:45  p.m.  is  an  hour  or  so  after  I  learned  that  Vince  had  died.  It's 
maybe  less  time  after  Maggie  learned  or  Patsy  learned.  So  I  can 
fully  understand  when  people  think  back  to  that  evening,  that  they 
could  have  differing  recollections  about  who  went  in  with  whom 
and  what  time. 

I  have  a  clear  memory  of  how  I  did  it,  and  I  have  testified  as 
to  my  clear  memory.  Obviously,  that  memory  is  not  consistent  with 
certain  other  testimony  that  you  read.  But  to  me,  it's  perfectly  ex- 
plicable, one,  because  the  nature  of  the  evening,  as  I  just  described. 

Also,  Senator,  I  just  say  to  you  I  have  had  a  lot  of  experience  in 
litigation  over  30  years,  and  it  doesn't  surprise  me  that  with  re- 
spect to  these  kind  of  events,  that  people  could  have  different 
memories  with  respect  to  these  events.  Senator.  I  dare  say.  Sen- 
ator, that  if  you  asked  40  people  in  this  room  who  were  here  this 
morning  to  testify,  to  testify  now  as  to  what  happened  this  morn- 
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ing,  you  would  start  getting  different  recollections.  But  that  par- 
ticular night,  Senator,  and  those  particular  recollections,  I  think 
mostly  arise  from  the  grief-stricken  nature  of  the  evening,  from  the 
emotional  nature  of  the  evening. 

I  hope  I  have  helped  you  answer  that,  Senator. 

Senator  Grams.  I  can  sympathize  with  the  grief,  but  these  are 
four  very  distinct  stories  that  they  remembered  very  clearly. 

Mr.  NUSSBAUM.  Correct,  Senator. 

Senator  Grams.  But  Officer  O'Neal  wasn't  in  the  grieving  proc- 
ess. Should  we  believe  him,  then,  as  being  somebody  who  had  noth- 
ing to  grieve  about  that  night,  so  to  speak?  Maybe  he  felt  bad  about 
the  news. 

Mr.  NussBAUM.  Yes. 

Senator  Grams.  But  he  has  a  very  clear  recollection  of  who  came 
and  who  went  and  who  was  there  and  who  wasn't. 

Mr.  NusSBAUM.  Senator,  you  are  in  a  better  position  to  judge  Of- 
ficer O'Neal's  credibility  than  I  am.  I  wasn't  here.  You  were  here. 
You  saw  him  testify,  and  I  leave  it  to  you  and  to  your  fellow  Sen- 
ators to  make  a  judgment. 

Senator  Grams.  I  will  end  right  there,  Mr.  Chairman,  and  I  will 
be  back. 

Senator  Sarbanes.  Well,  Senator  Grams,  there  is  a  vote,  but  we 
could  continue.  How  much  more  time  would  you  need?  We  could 
continue. 

Senator  Grams.  Probably  10  minutes. 

Senator  Sarbanes.  Ten  minutes. 

The  Chairman.  So  why  don't  we  break,  and  then  when  we  vote, 
this  side  will  have  it,  and  then  we  will  go  back  to  Senator  Grams 
so  he  can  continue.  We  will  take  a  recess  for  15  minutes. 

[Recess.] 

The  Chairman.  I  intended  to  continue  with  Senator  Grams,  but 
he  is  not  here  at  this  time,  so  rather  than  delay,  because  I  want 
to  try  to  keep  the  process  moving,  I'm  going  to  recognize  Senator 
Shelby  at  this  time,  and  then  later  we'll  return  to  Senator  Grams. 

Senator  Shelby. 

Senator  Shelby.  Thank  you 

Senator  Kerry.  Mr.  Chairman,  point  of  procedural  information. 
I  believe  Senator  Grams  finished  his  10  minutes. 

The  Chairman.  He  had  3^2  minutes,  but  I — oh,  you're  right.  I 
think  you  would  start  here  first. 

Senator  Kerry.  I  think  it  starts  here. 

The  Chairman.  Fine. 

Senator  Kerry.  But  before  you  complete  that  task,  I've  noticed 
that  today — I  don't  think  we've  raised  this  issue — but  there's  been 
an  extraordinary  amount  of  yielding  of  time  back  to  people,  the 
same  person.  The  rule  is  that  Senators  have  to  be  here  to  jdeld 
their  time.  Now,  I  don't  have  a  clue,  I  don't  think  the  record  shows 
who  has  yielded  all  of  this  time,  and  so  in  a  sense,  there's  been  sort 
of  a  deviation  from  the  process,  which  we  have  not  objected  to,  but 
I  just  want  to 

The  Chairman.  I  ask  the  Senator,  if  he  finds  or  thinks  that  there 
would  be  anything  outside  of  the  scope  of  the  agreement  that  would 
not  permit  the  Chairman  or  the  Ranking  Member  to  recognize  a 
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Member  who  is  ready,  when  other  Members  are  not.  And  obviously, 
if  they  are  not,  other  Members,  not  the  Ranking  Member 

Senator  Kerry.  No,  I  agree  completely.  No,  no,  no,  Mr.  Chair- 
man. I  completely  agree  with  that.  I  thought,  though,  that  after 
one  round  of  questioning,  for  instance,  with  Senator  Shelby  imme- 
diately thereafter  we  went  back  to  Senator  Shelby. 

The  Chairman.  There  is  no  other  Senator  on  our  side  here  other 
than  myself  so  I  would  then  be  yielding  and  I  don't  want  to  go 
through  the  process  of  formally  announcing  that  I  would  be  yield- 
ing to  Senator  Shelby. 

Senator  Kerry.  I  see.  Fair  enough.  I  just  wanted  to  understand 
the  procedure  so  it  will  help  us  on  this  side  to  schedule  our  own 
appearances. 

Senator  Shelby.  Mr.  Chairman,  I  wouldn't  mind  if  you  saw  fit 
to  yield  about  an  hour  to  me.  I  would  take  it;  OK? 

The  Chairman.  If  I  had  the  ability  I  would.  However,  it  is  Sen- 
ator Sarbanes  and  it  is  on  the  Democratic  side,  and  they  have  the 
right  to  designate  a  person  for  up  to  10  minutes. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Senator  Murray. 

OPENING  COMMENTS  OF  SENATOR  PATTY  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

Mr.  Nussbaum,  I'm  not  a  lawyer,  so  I  don't  go  through  all  the 
legal  technicalities  and  I  try  and  sit  back  and  observe  the  whole 
story.  And  it  keeps  occurring  to  me  that  we're  dealing  with  a  very 
short  timeframe,  2  or  3  days,  and  we're  going  through  it  in  minute 
detail,  over  and  over,  words  and  actions  and  thoughts  and  why  peo- 
ple did  what  and  who  said  what  to  whom,  and  trying  to  remember 
all  of  that. 

You  were  there  at  the  time,  you  were  at  the  White  House,  you 
were  a  friend  of  Vince  Foster.  He  committed  suicide.  Can  you  tell 
us  what  your  sense  of  the  aura  of  that  time  was,  and  whether  peo- 
ple were  thinking  I  need  to  remember  exactly  who  said  what  to 
whom  and  what  happened  in  every  single  moment,  or  what  was  the 
general  sense. 

Mr.  Nussbaum.  Well,  the  night  of  July  20  was  a  terrible  night. 
People  were,  as  I  said  before,  hugging  each  other,  grabbing  each 
other,  crjdng.  Everybody  was  very,  very  distraught  that  night,  July 
20,  the  night  when  we  had  the  quick  search  for  a  suicide  note  in 
Vince's  office,  the  night  in  which  the  President  went  over  to  the 
Foster  home.  That  was  a  very,  very  tough  night.  And  therefore  it's 
not  surprising  to  me,  as  I  said  to  Senator  Grams,  that  memories 
are  different  about  that  night. 

But  starting  the  next  morning  we're  in  the  White  House.  This  is 
the  White  House.  This  is  sort  of  the  center  of  our  Government;  to 
some  extent,  it's  the  center  of  the  world,  and  you  have  a  duty,  you 
have  a  function  to  carry  on.  You  have  to  do  your  job.  Now,  while 
people  were  terribly  sad  the  next  day,  for  example,  the  21st,  which 
was  also  an  emotional  day,  that's  the  day  that  I  made  a  speech  to 
the  entire  White  House  staff  along  with  the  President  who  made, 
as  I  said  before,  a  marvelous  impromptu  talk  to  the  entire  White 
House  staff,  300  or  400  people,  over  at  the  Old  Executive  Office 
Building. 
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So  while  that  was  also  an  emotional  day,  the  day  after,  because 
that's  the  day  that  most  people  found  out  about  it.  The  night  before 
only  a  handful  of  people  basically  knew  about  it.  But  beginning 
that  day  and  certainly  on  the  22nd  when  the  search  was  conducted 
and  thereafter  while  people  were  terribly  sad  and  continued  to  be 
sad,  and  indeed  continue  to  be  sad  to  this  day,  nonetheless.  Sen- 
ator, the  White  House  was  functioning.  The  Counsel's  Office  was 
functioning.  I  was  functioning.  I  was  not  a  basket  case  or  anything 
like  that.  The  first  night  I  was  very  upset,  but  after  that  I  was  fine. 
We  had  our  job  to  do,  and  we  were  doing  our  job.  So  that's  what 
the  White  House  was  like  at  that  time. 

Senator  Murray.  I  think  there  is  this  kind  of  general  perception 
from  everybody  that  everybody  was  in  this  frenzied  mood  of  trying 
to  hide  something.  And  is  it  possible  that  this  frenzied  mood  was 
more  how  do  I  deal  with  this,  how  can  I  cope  with  this,  what  can 
I  do  to  make  the  day  better? 

Mr.  NusSBAUM.  There  was  sadness,  there  was  no  frenzy,  there 
was  no  hysteria,  there  was  no  paranoia,  all  of  which  words  have 
been  thrown  around.  There  was  a  great  sadness  and  people  were 
looking  to  do,  at  all  times,  the  right  thing. 

Now,  there  was  a  concern — and  I  don't  know  if  it's  been  alluded 
to  today,  maybe  it  has.  It's  been  a  long  day  already.  There  was  a 
concern  for — I  think  Senator  Sarbanes  alluded  to  it — there  was  a 
concern  for  privacy.  We  didn't  want  to  invade  people's  privacy.  We 
didn't  want  to  invade  the  privacy  of  the  Foster  family  which  had 
suffered  such  a  blow. 

So  the  idea  of  having  people  rummage  through  his  office,  any- 
body including  Justice  Department  people,  when  it  wasn't  nec- 
essary and  it  wasn't  appropriate  was  on  people's  minds.  You  know, 
that  we  don't  want  to — sure,  he's  a  high  Government  official;  sure, 
it's  important  to  be  investigated,  but  this  notion  somehow  that  this 
creates  carte  blanche  for  people  to  do  anything  they  want,  there 
was  a  sense  in  the  White  House  that  I  felt  and  certainly  I  had  the 
sense  that  we  didn't  want  invasions,  inappropriate  invasions  of  pri- 
vacy. 

On  the  other  hand,  we  had  to  cooperate  with  legitimate  law  en- 
forcement investigations.  I  felt  that  very  strongly  as  did  the  other 
people  in  the  White  House.  So  what  I  was  faced  with,  and  I  was 
totally  rational  when  I  was  dealing  with  this  issue  and  not  grief- 
stricken,  I  was  faced  with  trying  to  reach  a  sensible  accommoda- 
tion. I  did  try  to  reach  a  sensible  accommodation. 

Senator  Murray.  I  appreciate  that.  And  looking  back,  we're  try- 
ing to  make  you  remember  when  you  looked  in  a  briefcase  or  what 
you  did.  In  general,  what  was  your  memory  of  that  day,  do  you 
have  a  specific  memory  that  hangs  out  to  you  that  you  could  de- 
scribe to  us  specifically? 

Mr.  NusSBAUM.  With  respect  to  the  briefcase? 

Senator  Murray.  No,  with  respect  to  the  entire  3  days  and  what 
was  happening.  If  we  hadn't  made  you  focus  on  a  briefcase  and 
focus  on  specific  conversations,  what  would  be  the  memory  that 
sticks  out  for  you? 

Mr.  NUSSBAUM.  Well,  the  overwhelming  memory  is  learning  that 
a  dear  friend  and  colleague  took  his  life,  and  this  Senator  Sarbanes 
did  touch  on.  And  why  somehow  we  weren't  alert  enough  to  see  it 
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since  we  worked  so  closely  together — our  offices  were  cheek-to-jowl, 
so  to  speak — and  why  I  put  things  off  and  not  dealt  with  the  things 
that  appeared  to  be  bothering  him,  the  Travel  Office  situation,  and 
things  like  that  that's  what  I  remember  when  I  think  back. 

You're  right,  I  don't  think  about  briefcases  and  documents.  And 
is  my  recollection  on  this  minute  consistent  with  somebody  else's 
recollection?  I  think  of  the  loss  of  Vince  and  I  think  of  the  sadness 
that  somehow  we  couldn't  do  more,  the  guilt  that  Senator  Sarbanes 
mentioned,  that  we  couldn't  do  more  to  stop  it.  But  you  know,  I'm 
a  sensible  person — at  least  I  try  to  be — and  I  understand  that  these 
things  happen  in  life,  that  it's  like  a  disease. 

Senator  Murray.  I'm  assuming  that  knowing  that,  as  you  go 
through  this,  that  there  is  a  public  who  is  following  all  of  this  and 
you  can't  just  deal  with  grief  privately,  that  all  of  the  world  is 
watching  how  you  do  that. 

Mr.  NUSSBAUM.  Right. 

Senator  Murray.  In  your  opening  statement,  you  talk  about  the 
C3micism  that  often  arises  through  misperceptions  and  the  public's 
growing  cynicism  of  Grovemment.  And  I  think  it's  easy  for  all  of  us 
as  public  servants,  to  understand  that  it's  important  to  appear  to 
do  the  right  thing. 

If  you  had  not  conducted  the  search  the  way  you  did  but  accord- 
ing to  the  way  Mr.  Quinn  had  suggested,  what  do  you  think  the 
public's  perception  would  have  been  of  that? 

Mr.  NusSBAUM.  It  would  have  been  worse;  the  way  Mr.  Quinn 
suggested,  it  would  have  been  worse.  Think  of  the  headlines.  Mr. 
Quinn  was  acting  totally  logically  in  making  his  suggestion.  In- 
deed, as  Mr.  Quinn,  in  a  vigorous  debate  with  me,  pointed  out,  Ber- 
nie,  isn't  this  the  way  you  would  act  in  private  practice.  Would  you 
let  somebody  just  go  through  a  lawyer's  office  without  going  in, 
reading  every  document  yourself,  listing  them,  inventorying  them, 
and  making  a  privileged  log  and  things  like  that. 

And  I  said,  no,  you're  right,  Jack,  that's  the  way  I  would  handle 
it  in  private  practice,  but  I'm  not  in  private  practice.  We're  rep- 
resenting the  President  of  the  United  States.  I  am  worried  about 
appearances  and  with  respect  to  this,  I  am  worried  about  public 
perception. 

I  think  the  appearance  would  have  been  much  worse.  The  head- 
lines would  have  been  White  House  Counsel  or  White  House  or 
President  or  whatever  bars  the  door  to  Foster's  office,  locks  it  up, 
keeps  them  out,  claims  to  be  making  privilege — is  making  privilege 
list  and  list  of  documents.  And  is  concluded  as  we  would  have  con- 
cluded unless  we  found  a  note,  concludes  that  there's  nothing  in 
the  office  that  constitutes  a  suicide  note,  but  refused  to  let  anybody 
see  the  office,  enter  the  office.  That  to  me  was  wrong,  seemed 
wrong,  so  I  tried  to  reach  a  different  kind  of  accommodation. 

So  I  think  actually  this  is — I  think,  I  was  the  one,  contrary  to 
my  public  image,  I  was  the  one  who  had  the  greatest  political 
savvy  and  the  greatest  public  relations  sense  when  it  came  to  this 
thing.  But  these  were  close  calls,  and  other  people's  calls  deserve 
as  much  respect  as  mine. 

Senator  Murray.  I  appreciate  that.  You  also  discuss  five  prin- 
ciples that  you  believe  are  important  to  maintaining  good  political 
judgment,  including  doing  the  right  thing  and  worrying  less  about 
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tomorrow's  headlines  than  about  the  judgment  of  history.  In  your 
mind,  was  there  anybody  in  the  White  House  that  was  not  inter- 
ested in  doing  the  right  thing  ethically  and  legally  at  that  time? 

Mr.  NUSSBAUM.  No.  Everybody  in  the  White  House  was  inter- 
ested in  doing  the  right  thing  ethically  and  legally.  But  sometimes 
not  everybody  in  the  White  House  is  willing  to  do  some  of  the  other 
things  I  said,  which  is  defend  yourself  publicly.  I  think  sometimes 
there's  a  readiness  by  too  many  people,  in  the  White  House  as  well 
as  outside  the  White  House,  to  sort  of  admit  mistakes  when  there 
were  no  mistakes  as  if  somehow  that's  going  to  stop  the  press  from 
writing  about  you,  somehow  that  will  stop  the  Congress  from  inves- 
tigating you.  To  me,  all  you  do  when  you  do  that  when  you  admit 
mistakes  where  there  are  no  mistakes,  all  you  do  is  you  feed  the 
beast.  All  you  do  is  you  make  it  worse.  All  you  do  is  make  it  worse 
for  yourself.  If  you  are  right,  you  should  defend  yourself.  If  you  are 
wrong,  you  should  admit  errors.  That's  some  of  the  other  prin- 
ciples, and  those  principles  not  everybody  follows,  either  in  the 
White  House  or  outside  the  White  House. 

Senator  Murray.  Thank  you,  Mr.  Chairman.  I  see  my  time  is 
about  up. 

The  Chairman.  Senator  Grams. 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Nussbaum,  getting  back  now  to  the  night  of  July  20,  1993 
and  we  know  it  was  a  night  of  sadness  at  the  White  House 

Mr.  Nussbaum.  Yes,  sir. 

Senator  Grams.  — and  we  S3rmpathize.  I  don't  think  anybody  in 
America  doesn't  sympathize  with  the  pain,  especially  that  the  fam- 
ily and  the  friends  of  Vince  Foster  felt. 

You  claim  that  as  a  result  of  the  grieving  that  we  have  before 
us  four  very  different  recollections  of  what  happened  that  night. 
But  if  you  look  at  the  depositions,  you'll  see  that  we  have  four  very 
different  stories  of  what  happened,  each  one  in  conflict  with  the 
other  about  everything  to  do  with  who  came  in,  what  did  they  do 
that  night,  when  did  they  leave,  did  they  take  anything  or  not. 

Now,  I  know  and  I  think  everybody  in  this  room  has  had  or  suf- 
fered the  tragic  or  unexpected  loss  of  someone,  but  that  doesn't 
mean — it  might  mean  that  you  might  make  bad  judgments  at  the 
moment,  but  I  don't  think  it  clouds  your  memory  of  what  hap- 
pened. In  fact,  I  can  recall  very  vividly  things  that  happened,  con- 
versations I  had  10  or  12  years  ago,  experiencing  those  losses.  So 
I  don't  buy  the  argument  that  somehow  because  of  the  sadness 
all — everybody  involved,  their  memory  somehow  got  clouded. 

But  Mr.  Nussbaum,  let's  follow  your  story  of  that  night  of  what 
happened.  When  you  walked  into  Mr.  Foster's  office,  were  you  at 
that  time  surprised  to  see  Patsy  Thomasson  and  Maggie  Williams 
there?  Were  you  surprised  at  all? 

Mr.  Nussbaum.  I  was  surprised  to  see  Patsy  Thomasson  there. 
I  had  a  momentary  sense  of  surprise,  yes,  sir. 

Senator  Grams.  Did  you  ask  them  why  they  were  there? 

Mr.  Nussbaum.  Yes,  I  said  what  are  you  doing  here. 

Senator  Grams.  They  told  you  looking  for  a  note 

Mr.  Nussbaum.  Yes. 

Senator  GRAMS.  That  was  enough  to  satisfy  you? 
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Mr.  NUSSBAUM.  Patsy  said  we  just  got  here,  we're  looking  for  a 
note.  Maggie  didn't  say  anything;  she  was  sitting  on  the  sofa  cry- 
ing. 

Senator  Grams.  Did  you  ask  them  how  they  managed  to  unse- 
cure  the  White  House  Counsel's  Office,  how  did  they  even  get  into 
the  office? 

Mr.  NusSBAUM.  No,  I  did  not  ask  them  that.  I  assumed  that  ei- 
ther Patsy,  who  was  involved  in  administration,  had  a  key  or  the 
cleaning  people  had  opened  the  office  and  they  just  walked  into  the 
office. 

Senator  Grams.  Did  you  ask  them  to  leave?  After  all,  you  said 
correctly  that  a  number  of  sensitive  documents  were  in  the  White 
House  Counsel's  suite  so  was  it  appropriate  to  have  either  one  of 
the  ladies  there? 

Mr.  NusSBAUM.  It  would  not  have  been  appropriate  for  Patsy 
Thomasson  certainly  to  examine  the  files  in  Vince  Foster's  office. 
She  did  not  do  so.  She  didn't  do  an3d:hing  inappropriate.  It  was  ap- 
propriate or  it  was — well,  let  me  put  it  differently.  It  was  to  me  a 
natural  human  reaction 

Senator  Grams.  You  are  sure  there  was — go  ahead. 

Mr.  NusSBAUM.  It  was  a  natural  human  reaction  for  her  to  be 
searching  for  a  suicide  note  because  that's  the — what  we  were  all 
feeling  at  that  time.  Instinctively,  I  understood  that  when  she  said 
it.  If  she  had  said  to  me,  I'm  here  to  examine  Vince  Foster's  files 
to  see  if  there  is  anj^hing  wrong  that  he  was  working  on,  I  would 
have  said  get  out  of  here,  that's  not  your  job,  that's  not  your  busi- 
ness or  anything  like  that.  She  said  to  me  I'm  looking  for  a  suicide 
note.  I  understood  that.  I  said  yes,  I'm  thinking  about  that  too.  And 
then  for  a  brief  3  or  4  minutes,  we  looked  at  surfaces,  not  in  files, 
but  at  surfaces  for  a  suicide  note. 

Senator  Grams.  You  weren't  concerned  that  maybe  some  files 
were  laying  out  in  the  open  that  she  could  have  happened  to  see? 

Mr.  NusSBAUM.  No,  I  wasn't  concerned  because  she  wasn't — we 
were  just  looking,  we  were  looking  at  the  top  of  the  desk  and  look- 
ing in  the  drawer.  We  were  looking  for  an  envelope  basically  which 
said,  to  whom  it  may  concern,  something  like  that.  That's  what  we 
were  looking  for.  We  weren't  looking  into  the  books  or  an3d:hing 
like  that.  So  she  wasn't  looking  at  anything  inappropriate. 

Senator  Grams.  Ms.  Thomasson  has  testified  that  you  didn't 
know  each  other  very  well.  She  claims — and  this  was  her  words — 
she  was  very  low  on  the  food  chain.  If  that's  true,  did  you  know 
who  Ms.  Thomasson  was? 

Mr.  NussBAUM.  Oh,  yes,  I  knew  who  Ms.  Thomasson  was.  And 
while  she's  correct,  I  didn't  know  her  that  well,  I  didn't  consider 
her  very  low  on  the  food  chain.  I  don't  consider  anybody  very  low 
on  the  food  chain.  In  the  White  House,  we  were  all  colleagues  and 
she  was  a  colleague  of  mine. 

Senator  Grams.  Now  you  said  and  you've  testified  that  you  were 
very  concerned  about  people  seeing  maybe  national  secrets  or  top 
priority  or  sensitive  materials,  when  we're  talking  about  Depart- 
ment of  Justice  officials,  FBI,  who  have  very  high  clearances  and 
you  knew  that 

Mr.  NUSSBAUM.  Absolutely. 
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Senator  Grams.  — ^but  yet  you  had  no  qualms  about  having  some- 
body that  described  herself  as  low  on  the  food  chain  in  having  ac- 
cess before  you  got  there. 

Mr.  NUSSBAUM.  Senator,  she  said  she  just  arrived.  She  wasn't 
looking  into  files  or  reading  documents.  She  was  looking  on  the 
surface  in  a  natural  human  reaction  shortly  after  a  suicide.  That 
was  not  a  night  about  national  security  or  clearances  or  anything 
like  that,  as  I  said  earlier. 

This  is  a  natural  human  thing  for  somebody  to  want  to  go  into 
an  office  and  see  if  there's  a  note.  I  understood  it.  I  was  there  with 
her  all  the  time  she  was  in  the  office  except  for  the  first  instance 
I  got  in.  There  was  nothing  wrong  with  that  and  there's  still  noth- 
ing wrong  with  that. 

Senator  Grams.  The  Park  Police,  the  FBI,  the  Department  of 
Justice  said  that  they  wanted  to  also  look  through  the  files  just  for 
a  note  and  yet  you  were  afraid  their  eyes  would  scan  something 
that  they  shouldn't  see. 

Mr.  NusSBAUM.  I'm  sorry  to  interrupt  you,  Senator.  I  have  a 
tendency  to  interrupt  Senators  and  I  apologize  to  all  of  you  collec- 
tively and  individually,  for  doing  that. 

Senator  Sarbanes.  I  think  that's  a  good  point.  I  think  let  the 
Senators  put  the  questions  and  then  hopefully  the  Senators  will  let 
you  put  the  answers,  and  we'll  be  able  to  move  along. 

Mr.  NusSBAUM.  I  understand  that.  Senator. 

Senator  Grams.  I  was  just  saying  that  it  seems  contradictory 
that  you  were  so  concerned  that  someone  who  had  high  clearance 
might  happen  to — when  all  they  wanted  to  do  was  also  just  look 
for  a  note.  They  didn't  want  to  scan  papers  or  dig  into  files  that 
might  have  been  top  secret  or  Supreme  Court  nominee  background, 
but  yet  you  denied  them  the  ability  to  look  at  this,  but  yet  some- 
body was  sitting  there  with  unfettered  access,  so  to  speak,  and  that 
didn't  bother  you  that  night? 

Mr.  NusSBAUM.  One  group  wanted  to  read  the  files 

Senator  Grams.  They  didn't  say  they  wanted  to  read  them. 

Mr.  Nussbaum.  They  wanted  to  look  through  the  files  which 
mean  read  at  least  a  portion  of  each  of  the  files  to  determine 
whether — well,  they  said  to  determine  whether  it  was  a  suicide 
note,  but  also  whether  documents  were  privileged  and  relevant. 
They  wanted  to  engage  in  a  substantive  search,  a  substantive  ex- 
amination. I  understood  that. 

Patsy  Thomasson  was  not  looking  to  engage  in  a  substantive 
search  or  a  substantive  examination.  All  she  was  doing  was  looking 
on  surfaces,  not  reading  any  documents.  The  others  wanted  to  read 
documents  and  there  certain  obligations  weighed  on  me,  which  I 
talked  about  earlier,  the  obligations  of  a  lawyer  to  preserve  the 
confidences  of  his  client. 

Senator  Grams.  Security  officials  have  testified  just  the  opposite. 
They  said  White  House  officials  were  afraid  that  they  might  see 
something,  you're  saying  you  are  afraid  that  they  wanted  to  look 
deeper,  and  that  isn't  what  they  were  there  for.  They  said  they 
were  there  just  to  look  for  a  note  or  any  other  material. 

Mr.  Nussbaum.  If  security  officials  so  testified,  they  testified  in- 
correctly. 
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Senator  Grams.  Mr.  Nussbaum,  did  you  lock  up  the  White  House 
Counsel's  suite  that  night? 

Mr.  Nussbaum.  My  memory  is  I  did.  I  know  there  is  other  testi- 
mony perhaps  inconsistent  with  that.  But  my  memory  is  that,  in 
accordance  with  my  normal  habit  if  I'm  the  last  one  leaving,  I  turn 
on  the  alarm  and  I  lock  the  door. 

Senator  Grams.  Again,  we're  going  to  go  back  and  I  know  this 
was  a  night  of  sadness,  but  like  I  still  believe  that  it  doesn't  cloud 
memories,  it  might  cloud  decisions.  But  Ms.  Williams  testified 
under  oath  that  you  and  she  left  Ms.  Thomasson  alone  in  the  office. 
Is  that  true?  When  you  left? 

Mr.  Nussbaum.  No,  that's  not  my  memory. 

Senator  Grams.  Officer  O'Neill  says  that  he  is  the  one  who  se- 
cured the  office  that  night,  which  the  alarm  records  show  from  the 
White  House. 

Mr.  Nussbaum.  It's  not,  that's  not — I  gave  you  my  best  memory. 

Senator  Grams.  So  either  Ms.  Williams  lied  to  the  Committee  or 
Mr.  O'Neill  has  lied  to  the  Committee? 

Mr.  Nussbaum.  No. 

Senator  Grams.  Now,  in  your  opening  statement 

Mr.  Nussbaum.  No.  The  answer  is  no.  I  want  to  finish  that  an- 
swer. The  answer  is  I  don't  say — Ms.  Williams  certainly  didn't  lie 
to  the  Committee.  Ms.  Williams  I  know  extremely  well.  Ms.  Wil- 
liams is  a  truthful  person. 

Senator  GRAMS.  Maybe  Mr.  O'Neill. 

Mr.  Nussbaum.  Officer  O'Neill,  I  do  not  know,  but  I  don't  believe 
he  necessarily  lied  to  the  Committee.  He's  telling  what  he  best  re- 
members. And  I  am  not  lying  to  the  Committee. 

Senator  GRAMS.  In  your  opening  statement  this  morning,  you 
said  that  Ms.  Williams  and  Ms.  Thomasson  and  you  were  in  Mr. 
Foster's  office,  you  said  for  about  10  minutes. 

Mr.  Nussbaum.  That's  correct. 

Senator  Grams.  But  the  alarm  records  show  that  the  office  was 
open  for  an  hour  that  night.  Now,  Mr.  O'Neill  testified  that  he 
came  back  several  times  to  check  on  the  office  to  see  whether  he 
should  lock  it  up,  and  each  time  in  that  hour  somebody  was  in 
Vince  Foster's  office.  So  for  1  hour,  there  were  people  in  that  office 
with  the  ability  to  go  through  files  and  look  at  things  that  you  said 
they  shouldn't  be  looking  at. 

Mr.  Nussbaum.  I'm  glad  you  asked  that  question.  Senator,  be- 
cause you  now  enabled  me  to  clear  up  a  misapprehension  and  mis- 
understanding. Vince  Foster's  office  is  in  the  Counsel's  suite. 

Senator  Grams.  That's  right. 

Mr.  Nussbaum.  The  alarm — when  you  shut  Vince  Foster's  office 
alone,  it  has  nothing  to  do  with  shutting  the  Counsel's  suite.  The 
Counsel's  suite  was  open  for  an  hour.  Vince  Foster's  office  was  not 
open  for  an  hour.  Vince  Foster's  office  was  only  populated  that 
evening  for  10  minutes.  But  the  Counsel's  suite,  that's  what  trig- 
gers the  records  and  the  alarm.  The  Counsel's  suite  was  open  for 
an  hour.  There  was  somebody  in  the  Counsel's  suite,  the  Counsel 
was  there,  I  was  there,  and  what  I  was  doing  there  is  making 
phone  calls  for  an  hour. 

What  the  White  House  records  reflect  with  respect  to  the  office 
being  open  for  an  hour  is  the  entire  suite  is  open  for  an  hour.  Fos- 
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ter's  office  is  only  part  of  that  suite.  So  it's  incorrect  to  say  that 
people  were  in  Foster's  office  for  an  hour.  People  were  in  Foster's 
office  for  only  10  minutes.  The  only  person  in  the  suite  for  an  hour 
was  yours  truly. 

Senator  DODD.  Could  I  add,  was  there  a  lock  on  Mr.  Foster's  sep- 
arate office,  no  lock  on  that  door? 

Mr.  NUSSBAUM.  There  was  no  lock  on  that  door  that  night.  We 
put  a  lock  on  the  door  the  following  night. 

Senator  GRAMS.  Mr.  Nussbaum,  let  me  tell  you  that  Officer 
O'Neill  said  that  when  he  checked,  there  were  people  still  in  Mr. 
Foster's  office.  He  said  as  he  closed  the  door  to  lock  it  up,  Ms. 
Lieberman  was  in  the  doorway,  then  Ms.  Williams  came  out  of  Mr. 
Foster's  office,  came  out.  And  then  he  went  in,  set  the  alarm  and 
locked  the  door  and  he  even  rode  down  the  elevator  with  Ms.  Wil- 
liams and  Ms.  Lieberman.  He  is  saying  for  that  hour  there  was 
somebody  opening  Vince  Foster's  office. 

Senator  Kerry.  If  I  could  say  to  the  Senator,  just  to  clarify,  he 
couldn't  have  gone  into  Mr.  Foster's  office  to  set  the  alarm,  because 
there  was  no  alarm  in  the  office. 

Senator  GRAMS.  I  thought  that's  where  the  switch  was.  He  went 
into  the  suite  to  do  it. 

Mr.  Nussbaum.  The  switch.  Senator,  is  in  Mr.  Foster's  office.  It's 
the  switch  that  you  turn  on  the  alarm,  the  switch  for  the  entire 
suite 

Senator  Kerry.  For  the  entire  suite. 

Mr.  Nussbaum.  — for  the  entire  suite  is  in  Mr.  Foster's  office.  So 
the  normal  practice  when  you  close  the  suite,  the  suite  consists  of 
three  rooms.  It  consists  of  the  entry  room  where  the  secretaries  sit, 
it  consists  of  the  Counsel's  Office  which  is  the  largest  room,  and  it 
consists  of  Mr.  Foster's  office.  There's  only  one  door  to  the  suite. 
That  one  door  gives  you  entrance  to  those  three  rooms. 

When  you  close  the  office  at  night,  what  you  do  is  you  walk  into 
Foster's  office.  You  turn  on  the  alarm,  you  go  to  the  telephone,  you 
call  the  Secret  Service.  You  say  this  is  Mr.  Nussbaum,  I'm  leaving 
the  Counsel's  Office,  I  just  turned  on  the  alarm.  You  leave  then  the 
suite.  You  lock  the  door  and  you  turn  your  key  in  the  door.  That's 
the  normal  way  of  doing  it.  What  I  remember  doing  that  night  is 
doing  everything  that  I  just  described  except  probably  calling  the 
Secret  Service. 

But,  in  any  event,  if  Officer  O'Neill  testified  as  you  say  he  did, 
that  people  were  in  Mr.  Foster's  office  as  distinguished  from  the 
suite  for  an  hour,  he  is  dead  wrong  because  I  was  there  for  that 
hour  and  no  one  was  in  Foster's  office  other  than  the  10  minutes 
that  I  described. 

Senator  GRAMS.  Did  you  see  Ms.  Thomasson  or  Ms.  Williams  or 
Ms.  Lieberman  in  the  outer  secretary  office  of  the  suite  while  you 
were  in  your  office? 

Mr.  Nussbaum.  No. 

Senator  Grams.  Why  would  they  be  there  rather  than — ^you  are 
saying  they  moved  out  of  there,  stayed  in  the  suite  but  in  the 
secretarial 

Mr.  Nussbaum.  They  didn't  stay  in  the  suite.  They  left.  My  mem- 
ory is  we  all  left  together.  Maggie  Williams,  Patsy  Thomasson,  and 
I,  and  they  then  left.  I  don't  remember  seeing  Evel3m  Lieberman, 
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although  she  may  have  been  on  the  second  floor  of  the  West  Wing 
where  the  White  House  Counsel  suite  is. 

Senator  Grams.  I  just  have  a  couple  questions  and  I've  lost  a  lit- 
tle time  in  the  conversation.  When  you  came  in,  Mr.  Nussbaum, 
were  there  any  cleaning  people  in  the  office  as  you  entered?  You 
said  you  only  saw  Ms.  Williams  and  Ms.  Thomasson 

Mr.  Nussbaum.  Correct. 

Senator  Grams.  — ^were  there  cleaning  people  there? 

Mr.  Nussbaum.  I  don't  remember  seeing  any  cleaning  people. 

Senator  Grams.  Security  Officer  O'Neill  was  not  standing  there? 

Mr.  Nussbaum.  I  don't  remember  seeing  Security  Officer  O'Neill. 
He's  a  new  figure  to  me. 

Senator  Grams.  One  final  question,  Mr.  Nussbaum.  You  testified 
under  oath  that  no  one  asked  you  that  night  to  seal  Mr.  Foster's 
office  on  the  night  of  the  20th,  and  I  want  to  put  up,  if  I  could, 
a  file  number  or  item  number  Z139.  If  you  could,  I  know  you've 
done  a  lot  of  reading  today,  but  would  you  please  read  the  second 
paragraph?  This  is  from  Sylvia  Williams,  or  Sylvia  Mathews  I 
mean,  who  typed  these  notes  up  that  night  to  recollect  what  she 
was  doing.  This  wasn't  a  week  later,  this  wasn't  9  months  later, 
this  was  that  night.  Would  you  read  the  second  paragraph  for  me. 

Senator  Sarbanes.  Is  this  a  document  we  have  in 

Senator  Grams.  Yes,  this  has  been  here  before. 

Senator  Sarbanes.  What's  the  number  of  the  document? 

Senator  Grams.  Z139. 

Senator  Kerry.  Who  wrote  it? 

Senator  Grams.  Sylvia  Mathews.  She  was  answering  the  phones 
down  in  the  Chief  of  Staffs  Office  the  night  Vince  Foster  died.  She 
took  a  lot  of  the  calls  and  did  some  of  the  communication;  in  fact, 
delivered  a  note  to  the  residence  earlier  that  night  as  well,  but  this 
deals  specifically  with  the  earlier  testimony  about  whether  Mr. 
Nussbaum  had  been  asked  to  seal  or  to  lock  Mr.  Foster's  office. 

Mr.  Nussbaum.  No,  no,  that's — now  we're  talking  about  two  dif- 
ferent things.  I  said  that  I  believe  I  locked  the  office  that  night, 
and  this  says  I  locked  the  office  that  night.  In  a  sense. 

Senator  Grams.  But  no  one  asked — I  mean,  I'm  sajdng  that  no 
one  asked  you. 

Mr.  Nussbaum.  But  you  asked  me  did  anyone  ask  me  to  seal  the 
office  that  night.  This  has  nothing  to  do  with  sealing  the  office. 

Senator  Grams.  We  don't  want  to  get  into  semantics.  I  shouldn't 
use  the  word  "seal."  I  should  use  the  word  "lock"  or  "secure."  Did 
anybody  ask  you  to  lock,  secure,  or  seal  the  office  that  night?  That 
is  the  question. 

Mr.  Nussbaum.  Well,  if  that  is  the  question  the  answer  is,  to  my 
memory,  no  one  asked  me  to  lock,  seal,  or  secure  the  office  that 
night.  I  remember,  my  best  memory,  as  a  matter  of  course,  when 
I  left  the  office  after  the  phone  calls,  I  locked  the  office  as  I  earlier 
described.  No  one  had  asked  me  to  do  it. 

I  remember  then  walking  downstairs  to  the  Chief  of  Staffs  Of- 
fice, where  I  think  she  was  at  this  point,  Sylvia  Mathews.  I  remem- 
ber walking  downstairs  after  I  had  locked  the  office,  walking  into 
the  Chief  of  Staffs  Office,  walking  into  the  Deputy  Chief  of  Staffs 
Office  which  is  part  of  the  suite,  it  was  Roy  Neel  at  the  time,  chat- 
ting with  him  about  what  a  tragedy  this  was.  Then  I  remember 
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Sylvia  Mathews  coming  to  us  at  that  point  and  saying  look,  I've  re- 
covered the  trash.  This  is  something,  I've  recovered  the  trash  from 
Foster's  office.  I  said  good,  great.  I  said  just  leave  it  here  in  Roy's 
office.  It  was  in  a  plastic  bag  at  that  time.  Leave  it  in  Ro/s  office, 
and  we'll  put  it  into  Foster's  office  tomorrow. 

The  reason  I  remember  that  was  I  knew  the  office  had  been 
locked,  I  had  already  locked  it  and  gone  down.  I  was  exhausted,  I 
wanted  to  go  home,  I  didn't  want  to  go  back  up  to  the  office  and 
put  the  trash  in.  So  that's  my  memory.  It's  inconsistent  with  the 
memory  apparently  of  Ms.  Mathews,  but  all  I  can  do  is,  as  the  Sen- 
ators here  know,  is  give  you  my  best  memory. 

Senator  Grams.  I  know  this  isn't  a  good  book  but  would  you  read 
that  paragraph  for  me  into  the  record,  second  paragraph  on  that 
memo. 

Senator  Kerry.  Well,  Mr.  Chairman. 

The  Chairman.  Yes. 

Senator  Kerry.  Number  one,  we're  way  over  in  the  red,  but  not 
to  stop  it,  but  just  to  point  out,  I  think  it's  one  thing  for  tha  witness 
to  read  at  great  length  his  own  deposition.  But  if  he's  got  the  docu- 
ment in  front  of  him,  Senator  has  the  document  in  front  of  him, 
it's  on  this  big  screen,  I'm  not  sure  why  we  serve  so  theatrical  a 
purpose  of  having  him  read  someone  else's  words. 

The  Chairman.  Senator  Kerry,  please,  I  don't  think  we  need  to 
characterize  our  colleague's  request  that  way.  We're  all  Senators. 
You  have  a  right  to  raise  your  questions.  I'm  going  to  give  great 
latitude  to  you.  I  don't  think  that  that  is  fair  and  I  think  it  does 
a  great  disservice. 

If  we  want  to  stop  at  this  point  I'll  give  the  10  minutes  here  and 
then  I'll  just  go  back  to  Senator  Grams.  I'll  ask  the  other  Senators 
to  yield  for  the  purposes  of  having  this  read.  So  we  can  do  it  either 
way.  As  a  matter  of  fact.  Senator  Sarbanes,  the  clock  has  run.  We'll 
go  to  Senator  Sarbanes  and  I  will  then  ask  if  all  of  my  colleagues 
here  will  yield  to  Senator  Grams  for  the  purposes  of  his  conclusion. 

Senator  Grams.  Thank  you,  Mr.  Chairman. 

Senator  Sarbanes.  Well,  I'm  going  to  yield  to  Senator  Dodd.  I 
take  it.  Senator  Grams,  you  want  Mr.  Nussbaum  to  read  the  notes 
of  Sylvia  Mathews;  is  that  right? 

Senator  Grams.  I  just  wanted  him  to  read  it.  If  he  doesn't  want 
to,  I'll  read  it  but  I  thought  it  was  fine  if  he  would.  We'll  wait. 

Senator  Sarbanes.  If  this  is  your  last  question  I'll  be  happy  to 
yield  in  order  for  him  to  read  it  in  order  to  respond  to  your  ques- 
tion. 

Mr.  Nussbaum.  Should  I  read  it,  Senator?  I'll  read  it,  Senator, 
the  second  paragraph.  "I  then  asked  the  three  of  them  if  anyone 
had  made  sure  that  the  trash  had  not  been  dumped  in  Vince's  of- 
fice. At  that  point  Bill  said  we  should  get  Bernie  and  lock  the  of- 
fice. I  am  uncertain  what  time  that  was,  but  probably  after  10:00 
p.m.  I  don't  remember  who  told  Bernie,  but  he  went  up  and  locked 
the  office." 

Senator  Sarbanes.  The  "I"  in  that  paragraph  is  Sylvia  Mathews, 
it's  not  you? 

Mr.  Nussbaum.  No,  it's  not  me. 

Senator  Sarbanes.  Right.  I  think  we  ought  to  be  very  clear  about 
that  because  there  might  be  some  confusion. 
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Senator  Grams.  But  her  recollection  is  you  don't  know  who  told 
you  but  somebody  told  you  to  lock  the  office.  She  then  went  on  to 
say  you  did  go  up  to  lock  the  office  or  she  assumed  you  did  so  the 
recollection  is  that,  by  Sylvia  Mathews,  that  someone  had  called  or 
asked  you  to  lock  the  office  that  night  and  you  don't  remember 
that.  That's  all  I  was  asking. 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Grams.  Did  you  see  Bill  Burton  in  the  office,  by  the 
way? 

Mr.  NusSBAUM.  Yeah,  I  think  I  saw  Bill  Burton  that  night.  I 
have  a  vague  recollection  of  seeing  Bill  Burton  that  night,  too. 

Senator  Grams.  Themk  you  very  much,  Mr.  Nussbaum. 

The  Chairman.  Thank  you. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  Dodd.  Mr.  Chairman,  thank  you.  Senator  Sarbanes.  I 
may  not  take  the  entire  time  necessary,  but  I  went  back  and  I 
think  it's  important  to  highlight  the  fact  that  as  we  try  to  get  peo- 
ple to  recall  events,  and  I  think  it's  been  stated  by  most  of  us  here 
over  the  last  3  or  4  weeks,  I  think  all  of  us  appreciate  the  difficult 
circumstances  normally  one  has  recalling  what  one  did  24,  48,  72 — 
a  week,  a  month  ago,  let  alone  going  back  2  years.  And  exactly, 
then,  when  you  add  the  emotional  element  of  that  evening  and  the 
days  immediately  following  the  suicide  of  Vince  Foster,  one  could 
certainly  appreciate  even  further  confusion. 

I  thought  it  noteworthy,  so  I  went  back  and  looked  at  Officer 
O'Neill's  testimony  about  what  he  saw  that  evening.  Now,  he's  not 
so  necessarily  emotionally  involved  in  the  evening  unless  he  knew 
Mr.  Foster.  I'm  assuming  he  didn't.  But  if  you  go  through  the  depo- 
sition and  hearing  testimony  of  Officer  O'Neill  when  he  was  first 
interviewed  by  the  FBI,  and  this  is  about  the  events  as  to  who 
went  in  and  out  of  the  office  first.  I  raise  it  just  for  the  purpose 
of  my  colleagues  appreciating  even  someone  who  has  no  emotional 
investment  in  that  evening. 

When  he's  first  interviewed  by  the  FBI  about  the  events  of  July 
20  he  believes  that  he  said  that  women  accompanied  Bernard 
Nussbaum  into  the  White  House  Counsel  suite  shortly  after  he, 
O'Neill,  opened  the  suite.  At  his  deposition  he  said  he  saw  a 
woman  and  heard  women's  voices.  At  the  hearing  Officer  O'Neill 
said  he  saw  figures  follow  Nussbaum  but  he  was  unable  to  remem- 
ber more  than  that. 

Moreover,  he  said  he  saw  the  figures  follow  Nussbaum  into  Nuss- 
baum's  office,  not  Vince  Foster's  office.  Now,  not  to  be  unfair  to  Mr. 
O'Neill,  I  think  this  is  how  difficult  it  can  be  for  someone  to  go 
back  and  exactly  recall.  I  just  make  that  notification  here  so  the 
people  can  appreciate,  we  start  talking  about  what  Maggie  Wil- 
liams and  Patsy  Thomasson  saw  that  evening  who  were  involved 
emotionally  and  what  had  occurred.  I  don't,  I  wouldn't  ever  read 
the  slight  discrepancies  in  who  went  in  first,  who  was  in  the  room 
and  who  came  out  and  so  forth  during  a  brief  period  of  time. 

Mr.  Nussbaum,  I  would  like  to  turn  to  something  else.  I  hap- 
pened to  have  read  a  speech  that  you  gave  or  an  article  you  wrote. 
It  was  an  article  that  you  wrote  for  the  New  Jersey  Law  Journal 
in  December  of  last  year.  It  goes  to  a  question  that  I  raised  here 
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the  last  time  we  talked  and  that  was  in  the  hearings  we  had  a  year 
ago  about  the  distinction  that  I  think  there  exists.  And  I  realize  it's 
a  difficult  distinction  to  make,  having  read  your  article,  between 
being  Counsel  to  the  President  and  Counsel  to  the  Presidency. 

As  I  looked  at  your  opening  statement  on  page  35,  and  there  may 
be  other  references  to  it,  but  just  going  through  various  comments 
and  particularly  toward  your  conclusion  in  those  remarks,  page  35, 
I  believe  that  no  lawyer,  no  counsel,  let  alone  Counsel  to  the  Presi- 
dent. Next  paragraph,  a  lawyer  shouldn't — indeed  ethically  cannot 
turn  his  back  on  his  client  because  the  political  media  heat  will  be 
turned  up.  Next  page,  first  paragraph,  "Shouldn't  the  President's 
Counsel  be  concerned  about  the  political  impact."  Going  further  on 
page  38,  last  page,  first  paragraph,  "What  it  comes  down  to  is  that 
the  President  of  the  United  States  is  entitled  to  have  a  lawyer  in 
the  White  House  who  will  be  unafraid." 

I  wonder  if  you  might,  we  talked  about  this  before,  but  my  view 
of  this  is  where  a  lot  of  the  difficulty  generally  comes  in,  I  think, 
in  the  minds  of  a  lot  of  people  is  being  Counsel  to  the  Presidency. 
This  isn't  a  law  firm  that's  moved  into  the  White  House.  I  gather 
you  go  back  a  number  of  years  ago.  One  of  my  colleagues.  Senator 
Bennett  and  I  were  chatting  a  while  ago  about  how  things  have 
changed  in  White  House  operations  over  the  years  and  how  it  was 
the  periods  past  the  President  might  have  one  lawyer  in  the  Coun- 
sel to  the  Presidency.  Now  it's  an  expanded  operation. 

I  think  there  is  a  lot  of  confusion.  I  think  I  share  some  of  it  my- 
self as  to  where  do  you  draw  the  lines  here.  Are  you  representing 
the  First  Family  in  the  traditional  sense  that  most  people  in  this 
country,  when  they  hear  about  their  counsel,  they  think  of  it  in 
that  context?  Or  is  it  institutional  representation?  How  do  you 
make  that  distinction  when  you  start  dealing  with  matters  like 
this? 

Mr.  NusSBAUM.  Those  are  the  issues  I  started  talking  about  in 
a  speech  I  gave  at  the 

Senator  Dodd.  You  made  a  speech.  I  thought  it  was  a  good 
speech  and  it  does  get  into  some  detail  on  this  and  it's  an  interest- 
ing thought. 

Mr.  NusSBAUM.  I  discussed  some  of  these  issues,  as  you  kindly 
pointed  out,  in  that  speech.  No,  I  had  a  very  clear  understanding 
of  my  role,  and  I  still  have  a  clear  understanding  of  what  my  role 
was.  I  was  not  the  President's  personal  lawyer.  I  was  Counsel  to 
the  President  and  these  are  the  key  words  and  I  think  I  use  them 
in  the  speech.  I  don't  have  it  in  front  of  me  right  now,  I  wish  I  did. 
I  was  Counsel  to  the  President  in  his  official  capacity,  in  his  official 
capacity  in  his  role  as  President,  and  that  means  I  dealt  with 
things  that  affect  him  in  his  official  capacity,  and  that's  what  I  did. 

The  things  I  worked  on  in  the  White  House  all  related  to  events 
which  had  an  impact  on  the  President  in  his  official  capacity.  I  said 
earlier  to  another  Senator  today  there  are  some  things  I  clearly 
wouldn't  do.  I  wouldn't  handle  a  will  for  him.  I  wouldn't  handle  a 
house  closing  for  him.  I  wouldn't  handle,  I  said  earlier,  a  matrimo- 
nial matter  for  him.  I  wouldn't  handle  any  of  those  kind  of  matters 
for  him.  But  matters  which  affect  him  in  the  manner  we  talked 
about  last  year  or  this  year  did  affect  him  in  his  personal  capacity. 
I  was  his  lawyer  with  respect  to  those  matters. 
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And  with  respect  to  those  kind  of  matters  in  his  official  capacity 
there  are  privileges  that  apply,  executive  privilege  being  a  very 
prominent  one.  There  is  attorney-client  privilege,  there  is  work 
product  privilege,  and  there's  general  rules  with  respect  to  con- 
fidences. Now,  mainly  preserving  the  client's  services.  This  is  not 
a  new  thing.  Senator,  there  are  a  lot  of  Grovernment  lawyers  who 
have  clients  in  the  Government. 

In  fact,  the  Code,  the  Washington,  DC  Code,  the  DC  Rules  of 
Professional  Conduct  actually  deal  with  these  issues  about  what  a 
Government  lawyer's  obligations  are.  It  talks  about,  for  example, 
that  a  Government  lawyer  has  the  agency  as  his  client,  the  agency 
he's  working  for.  My  case,  the  White  House  and  the  President.  And 
with  respect  to  that  agency  as  you  represent  the  agency  as  it  per- 
forms its  official  functions,  you  have  to  act  like  a  lawyer  acts. 

Senator  Dodd.  Let  me  ask  you  here,  was  there  any  discussion 
you  had  with  Mr.  Heymann  that  evening  that  you — he  claims  an 
agreement  was  struck,  you  say  this  was  merely  a  discussion  about 
how  to  deal  with  it.  I  mean,  here  is  someone  who  has  worked — Mr. 
Heymann  has  worked  for  the  Federal  Government  on  several  occa- 
sions, I  believe,  during  his  professional  career.  Was  there  any  point 
in  that  discussion  where  you  or  he  had  made  the  point  here  that 
it  wasn't  your  job  to  be  necessarily  protecting  the  individual  of  the 
President,  but  rather  you  were  concerned  about  how  the  documents 
were  part  of  the  White  House  were  to  be  handled? 

Mr.  NUSSBAUM.  That  is  correct.  I  didn't  so  much  have  the  discus- 
sion with  Mr.  Heymann,  we  really  didn't  have  a  lengthy  discussion 
on  these  issues.  But  I  did  have  a  discussion  with  Mr.  Margolis  and 
Mr.  Adams,  I  talked  about — not  only  did  I  talk  about  attorney-cli- 
ent privileges  and  things  like  that,  but  I  talked  about 

The  Chairman.  Senator  Dodd,  if  I  might,  and  Senator  Dodd  sug- 
gested a  conversation — now  you  are  referring  to  any  possible  con- 
versation that  you  had  with  Mr.  Heymann,  you  are  talking  about 
a  conversation  that  you  had  during  the  day,  not  the  one  that  he 
recalls  making  to  you  but  you  have  no  recollection  of.  I  just  want 
to  get  a  time. 

Mr.  NusSBAUM.  Yes. 

The  Chairman.  OK. 

Mr.  NussBAUM.  The  conversation  I  am  referring  to,  I  think,  is 
the  conversation  I  had  on  July  21  with  Adams  and  Margolis  and 
others. 

The  Chairman.  Fine. 

Mr.  NusSBAUM.  That's  the  conversation  which  was  the  most  ex- 
tensive discussion  between  the  Department  of  Justice  and  us  as  to 
what  my  role  is  and  what  my  obligations  are,  that  I  had  an  obliga- 
tion as  the  President's  Counsel  to  protect  confidential  matters, 
privileged  matters,  sensitive  documents.  I  also  had  an  institutional 
role.  I  was  concerned  about  setting  precedents  with  respect  to  peo- 
ple, even  under  Executive  Branch  people,  just  willy-nilly  walking 
into  a  lawyer's  office  which  where  all  these  privileges  and  con- 
fidences and  sensitive  things  do  apply.  So  I  was  concerned  about 
setting  an  important  precedent  for  that. 

As  I  said  in  my  statement,  I  was  concerned  not  only  about  this 
President  but  future  Presidents  with  respect  to  this  issue.  Jack 
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Quinn  and  I  also  had  a  discussion  along  these  lines  and  that's  what 
he  was  concerned  about. 

Senator  Dodd.  I  see  the  red  light  is  on,  I  want  to  bring  this  to 
a  close.  Was  there  any  sense  of  agreement  on  the  part  of  Mr. 
Margolis  and  Mr.  Adams  about  the  point  you  were  making? 

Mr.  NUSSBAUM.  No,  they  understood  my  position,  but  they  had 
their  own  institutional  law  enforcement  responsibilities.  And  they 
felt  those  can  be  best  served  if  they  were  at  least  shown  part  of 
the  documents  in  the  office  as  we  conducted  the  search  for  a  sui- 
cide note,  and  I  said  I  would  consider  that.  I  did  consider  it,  and 
by  the  next  day  I  rejected  it. 

Senator  DoDD.  Thank  you.  I  have  gone  beyond  my  time,  Mr. 
Chairman.  I  thank  you. 

The  Chairman.  Thank  you,  Senator. 

The  Chairman.  It's  my  intention  to  wrap  this  up  after  Senator 
Bennett.  I  would  hope  we'll  start  at  9:30  a.m.  tomorrow.  We  lost 
at  least  a  half  hour  this  morning  and,  obviously,  there  will  be  votes 
that  will  interrupt,  but  I  would  hope  that  we  would  be  able  to  con- 
clude this  at  a  reasonable  hour  tomorrow. 

Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

Mr.  Nussbaum,  I  come  from  a  business  background.  When  a 
business  has  a  bad  quarter  the  managers  of  the  business  usually 
look  around  for  anything  else  that  might  be  soft  somewhere  in  the 
balance  sheet  and  dump  it  all  into  the  same  quarter  so  that  all  of 
the  losses  get  accumulated. 

Mr.  Nussbaum.  I'm  familiar  with  that.  Senator. 

Senator  Bennett.  You  seem  to  be  the  bad  quarter  here.  Every- 
body seems  to  want  to  dump  everything  into  your  lap  and  all  of  the 
rest  of  them  walk  away  saying,  well,  you  have  to  talk  to  Bernie 
about  that,  I  handled  it  right,  just  talk  to  Bernie.  So  I  appreciate 
you've  had  a  long  day  and  you've  handled  yourself  well,  and  I  con- 
gratulate you  for  that. 

Mr.  Nussbaum.  Thank  you,  sir. 

Senator  Bennett.  I  do  have  to  go  over  some  things,  however, 
that  some  people  left  loose  ends  that  somehow  got  dumped  into 
your  quarter. 

If  we  could,  I  would  like  Z514  to  show  up  on  the  Elmo  and  these 
are  notes  where  you  are  named.  These  are  Bill  Burton's  notes  in 
his  handwriting,  presumably  taken  at  a  meeting  of  Jim  Hamilton, 
Bernie  Nussbaum,  Bill  Burton,  David  Gergen,  and  Mack  McLarty. 
There  are  two  points  down  there.  You  see  in  the  bottom  of  the 
notes.  "Far  happier  if  disc,"  d-i-s-c,  we  had  a  long  conversation  as 
to  whether  that  meant  "discussion"  or  "discovery  or  "disclosure." 
And  Mr.  Burton  said,  well,  I  use  it  to  mean  all  three  of  those  de- 
pending on  the  context  and  we  weren't  quite  sure  of  the  context. 
"If  someone  other  than  Bernie."  And  "other"  is  underlined  twice  as 
if  whoever  was  making  this  decision  was  being  very  emphatic  that 
the  far  happier  if  the  whatever  is  someone  other  than  Bernie. 
Then,  "If  worried  about  the  Usher's  Office  discuss  with  me." 

Even  though  these  are  Mr.  Burton's  notes,  he  can't  remember 
who  it  was  that  would  be  happier  if  it  was  someone  other  than  you. 
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He  can't  remember  who  "me"  is  that  should  be  discussed — should 
be — yeah,  discussed  in  the  Usher's  Office.  Your  name  is  on  the  note 
as  one  of  those  present  at  the  meeting.  Can  you  help  us  as  to  who 
would  be  happier  if  someone  other  than  you  discussed  or  disclosed? 

Mr.  NUSSBAUM.  I'm  sorry,  Senator,  I  cannot.  I  have  no  idea  what 
these  notes  refer  to. 

Senator  Bennett.  When  you  see  a  mention  of  the  Usher's  Office, 
do  you  have  any  idea  what  that  would  be? 

Mr.  NusSBAUM.  Yes,  the  Usher's  Office  was  mentioned  in  Vince's 
handwritten  note  after  it  was  discovered,  I  believe.  Yes,  the  Usher's 
Office  plotted  to  have  excessive  costs  incurred  taking  advantage  of 
Kaki,  who  is  the  decorator,  and  HRC  who  is  Hillary  Clinton.  So 
this  would  appear  to  be  a  discussion  that  took  place  after  we  dis- 
covered the  note.  But  other  than  that,  I  don't  really  know  what  it 
refers  to. 

Senator  Bennett.  Mr.  Burton  placed  it  in  a  discussion  of  after 
the  note  was  found  and  prior  to  a  press  conversation  about  it.  I 
have  assumed,  admittedly  it's  nothing  more  than  an  assumption, 
but  I  have  assumed  that  in  the  meeting  where  the  five  of  you  were 
present  there  was  a  discussion  as  to  who  would  talk  to  the  press 
about  this,  and  it  may  have  been  a  casual  kind  of  discussion,  but 
it  made  enough  of  an  impact  on  Mr.  Burton  that  he  underlined 
"other"  twice.  That  whoever  was  talking,  be  it  McLarty  or  Gergen 
or  whatever,  and  they  said  they  had  absolutely  no  memory  of  this 
at  all.  Someone  made  a  very  strong  point  to  Mr.  Burton  that  he 
wrote  it  down,  presumably  in  your  presence,  that  you  ought  not  to 
be  the  one  to  be  talking  about  this.  Do  you  remember  any  discus- 
sion at  all  as  to  who  would  brief  the  press  on  the  note? 

Mr.  NusSBAUM.  Well,  briefing  the  press,  I  remember  discussions 
in  the  White  House  after  the  note  was  found,  and  as  we  were  turn- 
ing it  over  to  law  enforcement  about  the  need  to  publicly  disclose 
the  fact  that  a  note  was  found,  that  it  was  important  that  we  get 
it  out.  On  the  other  hand,  what  I  do  remember  is  the  Justice  De- 
partment telling  us  that  they  did  not  want  that  to  happen.  And 
since  we  all  in  the  White  House,  especially  the  White  House  Coun- 
sel, wanted  to  cooperate  with  the  Justice  Department  in  this  mat- 
ter, we  did  not  for  a  period  of  time  disclose  the  finding  of  the  note 
on  July  26  which  was  turned  over  on  July  27. 

I  remember  there  was  a  sense  of  frustration  in  the  White  House 
that  we  could  not  disclose  the  note  because  everything  leaks  and 
this  is  going  to  get  out  one  way  or  another  and  it  would  be  better 
to  get  it  out  sooner  than  later,  however  sad  it  was.  But  neverthe- 
less, we  just  went  along  with  the  Justice  Department.  I  do  not  re- 
member any  discussion  with  respect  to  who  would  talk  about  the 
note,  the  discovery  of  the  note  once  it  was  disclosed.  Now,  it  was 
not  normally,  I  must  say.  Senator,  my  role  in  the  White  House  to 
meet  with  the  press. 

Senator  Bennett.  I  understand  that.  That's  why 

Mr.  NusSBAUM.  Or  to  make  public  statements  with  respect  to  it. 
I'm  a  little  sorry.  Senator,  I'm  sorry  I  didn't  do  it  more  when  I  was 
there.  That's  one  of  the  things  I  regret  when  I  look  back.  I  should 
have  been  out  front  more,  talking  about  my  conduct  and  defending 
myself,  but  be  that  as  it  may,  it  did  not  happen  at  the  time.  So 
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it  would  not  be  unusual  for  somebody  to  say  they  wanted  someone 
other  than  Bernie  to  talk  about  the  note  publicly. 

Senator  Bennett.  Well,  I  am  intrigued  by  the  double  underline 
of  the  word  "other"  and  I'm  interested  that  no  one  can  remember 
this.  It  apparently  was  very  important  at  the  time  because  Mr. 
Burton,  a  former  journalist  taking  notes  in  his  journalistic  style, 
felt  that  he  could  write  the  word  "precedent"  and  then  nothing  else. 
But  on  this  one  he's  specific  enough  to  write  two  points,  "far 
happier  if"  discussion,  discovery,  disclosure,  "if  someone  other  than 
Bernie,"  and  then  "if  worried  about  Usher's  Office  discuss  with 
me. 

It  would  seem  to  me  that  something  that's  that  emphatic  that  he 
decides  to  make  note  on  and  now  no  one  can  remember  what  it  was 
about.  You  said  just  in  your  last  statement  talking  about  client,  at- 
torney-client relations,  and  privilege  that  you,  for  example,  would 
not  handle  a  will  or  do  a  house  closing  or  something  like  that  for 
the  President. 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Bennett.  Wasn't  that  precisely  what  Vince  Foster  was 
doing? 

Mr.  NusSBAUM.  No.  What  Vince  Foster  was  doing,  he  was  work- 
ing on  assisting  the  President  and  the  First  Family  in  performing 
certain  official  functions,  namely  financial  disclosure  forms,  tax  re- 
turns which  are  publicly  disclosed  for  a  President  at  least,  blind 
trust.  In  order  to  do  that,  this  gets  a  little  tricky  and  complicated, 
I  understand.  In  order  to  do  that  you  need  to  work  with  the  Presi- 
dent's personal  files,  his  financial  files,  or  his  investment  files. 

Senator  Bennett.  I  understand. 

Mr.  NusSBAUM.  So  you  have  to  be  able  to  do  that.  But  when  he 
was  in  the  White  House  he  was  using  those  personal  files  for  these 
official  functions.  It's  true,  Senator,  that  prior  to  becoming  Deputy 
White  House  Counsel  he  did,  to  some  extent,  act  as  the  President's 
personal  lawyer,  I  believe,  and  Mrs.  Clinton's  personal  lawyer  ear- 
lier. But  when  he  was  in  the  White  House  it  was  my  understand- 
ing, sir,  that  he  was  performing  solely  official  functions  although 
he  was  working  with  personal  files  in  connection  with  those  func- 
tions. 

Senator  Bennett.  My  reading  of  that  is  that  he  was  going  be- 
yond that.  He  was  designing  options  for  the  Clintons  to  make 
choices  on,  and  it  was  interesting  that  Ms.  Tripp,  when  she  testi- 
fied, testified  that  she  had  questioned  this  activity  because  she  had 
not  seen  it  before  in  her  prior  service  in  the  Bush  White  House. 

Mr.  NUSSBAUM.  I  do  not — I  do — I'm  sorry  to  interrupt,  Senator, 
please,  I  just  have  to  say  Ms.  Tripp,  she  may  have  testified  like 
that.  I  do  not  ever  recall  her  saying  something  like  that  to  me.  It 
would  be  highly  unusual  for  her  to  walk  in  to  me  after — she  was 
only  in  the  office  for  a  few  months  at  that  time — to  tell  me  that 
she  thought  Vince  Foster  was  spending  too  much  time 

Senator  Bennett.  She  didn't  testify  she  had  mentioned  it  to  you. 
But  she  did  say  she  had  questioned  that.  And,  of  course,  on  his 
writing  he  uses  words  like  "can  of  worms"  and  "don't  get  into  that 
box"  that  would  indicate  to  me  that  he  was  doing  something  other 
than  preparing  disclosure  documents. 
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I  simply  will  make  a  summary  of  this  whole  thing  as  I  see  it  and 
ask  for  your  comment  on  it.  As  we  listen  to  your  associates  in  the 
White  House  Counsel's  Office  and  we  listen  to  your  testimony  here 
today  that  is  very  carefully  crafted,  as  you  would  expect  a  good 
lawyer  to  do,  the  impression  is  very  clear  that  within  the  bounds 
of  understandable  grief  and  confusion  at  the  time,  everything  was 
done  in  a  proper  and  almost  meticulous  kind  of  fashion,  that  every- 
body was  trying  to  do  the  very  best  they  could  under  difficult  cir- 
cumstances and  everything  proceeded  in  a  normal,  proper  kind  of 
way  with  the  only  loose  edges  being  understandable  grief  and  con- 
cern and  pressure. 

That  is  the  picture  that  comes  not  only  from  you  but  from  all  of 
your  associates  in  the  White  House  Counsel's  Office  and  from  Ms. 
Thomasson  and  others  that  worked  with  you,  Maggie  Williams  and 
so  on. 

Over  here  as  I  have  sat  through  these  hearings  from  the  Park 
Police,  both  those  that  were  present  at  the  house,  those  who  were 
involved  in  the  notification,  those  that  showed  up  at  the  office, 
from  the  Justice  Department,  those  that  were  present  and  those 
that  were  monitoring  it  in  the  Justice  Department,  the  Secret  Serv- 
ice people,  and  the  White  House  support  staff,  is  a  very  different 
picture. 

It's  a  picture,  again,  to  draw  on  the  imagery  of  the  support  staff 
of  slamming  of  doors  and  demanding  of  typewriters  and  your  grill- 
ing, in  a  firm  interrogation,  Ms.  Gorham  of  what  did  you  see.  It  is 
a  picture  of  a  group  that  is  out  of  control  and  franticsdly  going  in 
a  number  of  different  directions  simultaneously.  And  summarized 
in  that  E-mail  that  I'm  sure  both  of  them  wish  now  had,  in  fact, 
been  erased  where  one  support  staff  describes  it  as  a  "slapstick 
comedy"  and  the  other  responds,  'Teah,  the  Three  Stooges."  That's 
a  very  different  picture  that  we're  getting  from  people  around  the 
circumstance. 

I  hope  you  c£in  understand  why  I  find  it  troubling  that  it's  dif- 
ficult to  mesh  the  two,  and,  indeed,  the  one  seems  to  be  so  polished 
as  to  be  almost  too  polished.  Almost  too  pat  compared  to  the  chaos 
that  we  seem  to  get  from  the  others. 

Mr.  NUSSBAUM.  Senator,  since  you  asked  for  my  comment.  That's 
a  pretty  good  summation  of  both  sides,  Senator.  Let  me  just  say 
this.  You've  raised  a  number  of  different  issues  in  that  last  state- 
ment, Senator.  With  respect  to  this  notion  that  there  was  chaos 
and  hysteria  and  paranoia  in  the  White  House  Counsel's  Office 
which  arises  according  to  your  little  summation  from  the  testimony 
of  two  of  the  secretaries  in  my  office,  let  me  just  say  that  these  are 
very  good  and  decent  people,  Linda  Tripp  and  Deborah  Gorham. 
This  was  a  difficult  time,  especially  July  26th.  That  was  the  day 
I  started  to  talk  about  where  they  started  doing  these  E-mails. 

We  had  discovered  on  that  day,  as  I've  testified,  and  you've  heard 
this  note,  this  handwritten  note.  We  made  a  determination  that  for 
the  time  being,  Mr.  McLarty  actually  made  this  determination  that 
for  the  time  being  we  would  keep  this  closely  held  until  we  could 
inform  the  President,  until  we  could  inform  Mrs.  Foster,  and  until 
it  could  be  done  in  a  proper  fashion. 

So  we  were  in  a  tiny  little  office,  fairly  small,  was  not  tiny  little, 
but  small  office  and  Neuwirth  finds  it  and  he  and  I  are  in  my  office 
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putting  it  together.  Then  we're  caUing  Bill  Burton  into  the  office 
who  is  the  representative  of  the  Chief  of  Staff  because  McLarty 
was  in  Chicago  with  the  President.  Hillary  Clinton  comes  into  the 
office  for  a  short  time  and  walks  out  of  the  office  and  we're  sort 
of  huddled  in  this  office,  in  effect,  putting  the  pieces  together  and 
discussing  this  particular  issue.  And  we're  keeping  it  from  two  peo- 
ple sitting  right  outside  the  door  of  the  office.  From  my  secretary, 
one  of  my  secretaries,  Linda  Tripp,  and  keeping  it  even  from  Deb 
Gorham,  who  was  Vince  Foster's  secretary.  Now,  they  see  these 
comings  and  goings.  We  have  just  been  through  a  traumatic  time. 
Vince  is  dead.  He  killed  himself.  We're  all  there  in  grief  and  they 
continue  to  be  in  grief  and  they  were  particularly  distraught,  par- 
ticularly Ms.  Gorham. 

All  of  a  sudden  the  impression  they  get  is  they're  being  excluded. 
Something  is  going  on,  people  are  going  in  and  out.  Obviously, 
something  is  on  our  mind.  We  have  found  this  writing  and  we're 
going  to  turn  it  over  to  law  enforcement,  but  we're  engaged  in  dis- 
cussions about  it.  They  don't  know  what's  going  on  and  no  one  is 
telling  what's  going  on.  I  didn't  call  them  into  a  separate  office  and 
say  Linda,  Deborah,  look,  we  just  found  this  note  and  we're  going 
to  turn  it  over.  I  didn't  tell  them  that  because  Mack  wanted  to  keep 
the  thing  closely  held  until  we  made  the  proper  decisions. 

So  here  you  have  two  people  who  have  suffered  through  this  cri- 
sis with  the  rest  of  us  and  all  of  a  sudden  they  feel  they've  been 
left  out.  They  feel  they've  been  ignored,  even  though  they're  part 
of  the  family.  When  I  thought  about  their  testimony  I  realized  that 
I  was  insensitive.  I  don't  know  what  more  I  could  have  done  if  I 
followed  Mack's  orders  with  respect  to  this  thing,  but  they  felt,  I 
felt  in  a  sense  looking  back  I  was  insensitive. 

We  had  suffered  through  this  crisis  together.  Somebody  had  died 
and  yet  we're  not  telling  them.  They  hear  a  door,  they  hear  a  slam. 
Somebody  closes  a  door.  They  hear  it  slammed.  Somebody  comes 
out  and  asked  for  a  typewriter,  and  although  I  don't  remember  that 
and  they  find  that  some  sort  of  crazy  request.  Obviously  a  type- 
writer  was  asked  for,  it  was  because  the  note  wants  to  be  t3T)ed. 

Senator  Bennett.  There  is  a  detailed  conversation  about  it. 

Mr.  NUSSBAUM.  So  they're  sort  of  feeling  left  out.  They're  feeling 
bad  about  this  thing  and  they  react  and  they  react  with  specula- 
tions about  burn  bags  and  things  like  that.  They  ask  what's  going 
on.  They  don't  know  what's  going  on  and  they  sit  there  typing 
these  E-mails  to  each  other.  Looking  back,  it's  sort  of  understand- 
able what  they  did  and  what  they  did  in  part  was  caused  by  what 
we  did  by  sort  of  keeping  them  out  and  leaving  them  out. 

It's  something  I  had  to  do.  It's  something  I'm  sorry  about,  but  it 
doesn't  support  the  conclusion,  it  doesn't  support  the  picture  that 
you  paint  from  that  testimony  of  paranoia  of,  of  terrible  things 
going  on  in  our  office.  I  didn't  grill  Deborah  Gorham.  I  like  Debo- 
rah Gorham,  she's  a  gentle,  sensitive  lady.  She  was  in  a  state  of 
shock  during  this  period,  understandably  so.  Her  boss  had  just 
killed  himself,  in  effect. 

I  tried  to  be  as  gentle  as  I  could  with  her,  but  I  think  she,  re- 
membering back  to  that  terrible  period,  if  I  asked  her  a  question 
two  or  three  times  sort  of  to  shake  her  out  of  her,  she  was  like  she 
was  in  shock  during  that  period,  for  a  lot  of  that  period — ^to  sort 
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of  shake  her  out  of  that  shock  a  httle  bit.  She  finds  that  conduct 
of  me  talking  to  her  griUing.  I  didn't  grill  her,  I  tried  to  treat  her 
very  gently.  But  looking  back,  I  can  understand  her  testimony  here 
today.  But  it  doesn't  support  the  picture  that  you're  painting. 

Nor,  sir,  when  you  refer  to  the  Park  Police  and  the  Secret  Service 
and  all  these  law  enforcement  agencies,  nor  is  that  a  valid  summa- 
tion, Senator  Bennett.  The  fact  is  our  relationship  with  the  Park 
Police,  our  relationship  with  the  Secret  Service,  our  relationship 
with  the  Department  of  Justice,  our  relationship  with  the  FBI  was 
perfectly  fine  during  this  period.  It  changed  a  little — we  had  a  dis- 
pute over  how  the  office  search  would  be  conducted,  but  it  was  per- 
fectly fine. 

What  happened,  sir,  and  I  alluded  to  this  before,  is  once  the  note 
was  found  on  July  26  and  turned  over  on  July  27,  people  were  em- 
barrassed, in  effect.  Law  enforcement  became  embarrassed  because 
they  were  present  at  a  search  which  I  conducted,  not  they  con- 
ducted. They  were  present  at  a  search  at  which  a  note  wasn't 
found.  Because  of  that.  Senator,  then  certain  of  them  at  least  start- 
ed feeling  aggrieved  about  prior  conduct.  So  I  don't  think  even  their 
testimony  paints  a  picture  of  any  improper  conduct  on  the  part  of 
the  White  House. 

Forgive  me,  Senator,  for  that  very,  very  long  answer. 

Senator  Bennett.  My  time  is  gone.  I  would  like  at  some  point 
to  follow  up  on  some  of  these  issues. 

The  Chairman.  Well,  Senator,  we'll  be  back  tomorrow  morning, 
and  I  will  recognize  you  first  so  that  we  can  again  follow  up  on 
these  issues. 

Senator  Boxer.  May  I  ask  a  question? 

The  Chairman.  Yes. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  I  think  that  I  am  not  going  to  get  a  chance  to 
question  today,  mostly  for  my  fault.  I  could  only  stay  for  3  hours. 
Why  are  we  going  back  to  Senator  Bennett — on  your  time? 

The  Chairman.  When  it  comes  to  our  side,  of  course. 

Senator  Boxer.  Great. 

The  Chairman.  Of  course,  we  have  rotated  continually.  We  will 
continue  to  do  that.  But  I'm  delighted  that  you  are  watching  so 
carefully. 

Senator  Boxer.  I  am. 

The  Chairman.  Well,  I  understand  that. 

Senator  Boxer.  Every  move. 

The  Chairman.  We  will  obviously  start  with  this  side.  I  want  to 
thank  Mr.  Nussbaum  and  I  hope  that  we  can  finish  tomorrow,  but 
if  we  can't,  then  unfortunately  we'll  go  Friday.  But  I  think  if  we 
all  work  together  we  will  be  able  to  finish  tomorrow.  All  right. 

Mr.  Nussbaum.  I  want  to  assure  you  I  have  no  opening  state- 
ment tomorrow. 

The  Chairman.  You  did  an  excellent  job  and  I  want  you  to  know 
that  this  Senator  has  no  problem  with  your  opening  statement 
whatsoever.  I  think  you  owe  it  to  yourself  and  you  owe  it  to  all  of 
us  to  put  into  the  record,  in  a  thorough,  comprehensive  manner, 
what  you  did,  and  I  think  some  points  were  very  important  factu- 
ally to  get  out. 


1304 

So  I  want  to  commend  you  for  that.  I  certainly  don't  mean  to  sug- 
gest that  you  shouldn't  tell  the  Committee  what  you  think  is  im- 
portant, but  I  think  if  we  all  work  together  we  can  conclude  this 
part  of  our  review  tomorrow. 

So  we  stand  in  recess  until  tomorrow  at  9:30  a.m. 

[Whereupon,  at  5:30  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  9:30  a.m.,  on  Thursday,  August  10,  1995.] 

[Prepared  statement  and  appendix  supplied  for  the  record  fol- 
low:] 
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PREPARED  STATEMENT  OF  SENATOR  PATTY  MURRAY 

Mr.  Chairman,  I  want  to  commend  your  leadership  and  diligence  in  the  hearings 
we  have  held  over  the  last  4  weeks.  I  believe,  for  the  most  part,  these  hearings  have 
cleared  up  the  mystery  of  what  happened  to  the  docvunents  in  Vincent  Foster's  office 
on  the  days  following  his  suicide. 

When  we  started  these  hearings,  I  urged  my  colleagues  to  keep  perspective;  to  not 
get  caught  up  in  the  far-flung  conspiracy  theories  swirling  around  Vince  Foster's 
suicide;  and  to  rely  on  the  time-honored  values  of  fairness  and  common  sense. 

With  this  in  mind,  we  heard  testimony  from  dozens  of  witnesses.  We  heard  how 
a  group  of  distraught,  grief-stricken  White  House  stafTers  struggled  to  make  deci- 
sions, that  in  hindsight,  we  might  question.  For  example,  in  reference  to  her  han- 
dling of  the  Clintons'  personal  files,  we  heard  the  First  Lad^s  Chief  of  Staff  Maggie 
Williams  lament,  "It's  not  the  best  decision  I've  ever  made  in  my  life." 

Certainly,,  many  decisions  made  immediately  following  Vince  Foster's  sviicide  ap- 
pear to  have  lacked  good  common  sense  and  were  probably  not  the  best  decisions. 
But,  we  have  learned  a  few  essential  points  to  keep  in  mind. 

First,  there  was  no  clear  line  of  communication  between  the  Park  PoUce,  Secret 
Service,  and  the  White  House  about  closing  Vince  Foster's  office  on  the  night  of  July 
20,  1993. 

Second,  the  law  enforcement  officials  neither  had  a  right  to  look  at  the  files  in 
Vince  Foster's  office  nor  wanted  to  see  all  of  the  files  in  his  office  in  order  to  com- 
plete their  investigation  of  the  Foster  suicide. 

Third,  the  White  House  Counsel  had  to  balance  the  Foster  family's  right  to  pri- 
vacy, executive  privilege,  and  attorney-client  privilege  with  the  Park  Police  obUga- 
tion  to  conclude  the  investigation. 

Fourth,  the  law  enforcement  officials  ultimately  were  able  to  examine  everything 
they  were  interested  in  seeing  in  order  to  complete  their  investigation  of  the  Foster 
suicide. 

And  fifl;h,  the  White  House  broke  no  laws,  nor  violated  any  standard  of  ethics  in 
this  regard. 

Mr.  Chairman,  we  also  learned  that  2  years  later  recollections  differ.  People  differ 
on  who  said  what  to  whom,  and  when;  and  who  saw  what,  and  when.  But,  none 
of  the  differing  recollections  raise  a  significant  amount  inconsistency.  The  differ- 
ences are  not  so  great  that  this  Committee  cannot  piece  together  the  events  that 
happened  in  the  days  following  Vince  Foster's  suicide. 

Finally,  I  believe  we  learned  that  there  was  no  effort  to  hide  or  conceal  White- 
water documents.  There  was  no  conspiracy;  no  late-night  White  House  scandal,  no 
effort  to  hide  the  truth.  There  was  simply  poor-decisionmaking  by  a  staff  that  was 
not  prepared  to  perform  effectively  in  a  time  of  great  stress,  sadness,  and  pain. 

Mr.  Chairman,  for  the  sake  of  this  country,  the  Foster  family,  and  this  Commit- 
tee, I  hope  we  will  be  able  to  put  the  events  surrounding  the  Foster  suicide  behind 
us.  Two  years  have  passed.  The  FBI  has  investigated  these  events,  a  Special  Pros- 
ecutor has  investigated  these  events,  and  this  Committee  has  consumed  itself  with 
this  issue.  Nothing  has  ever  turned  up.  It's  time  to  move  on  to  the  issues  that  the 
American  people  really  care  about;  welfare  reform,  Medicare,  and  the  budget  deficit. 

Thank  you,  Mr.  Chairman. 
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NUSSBAUM  DEFENDS  CONDUCT  AS  COUNSEL 

American  Lawyer  Newspapers  Group,  Inc.,  New  Jersey  Law  Journal 

December  5,  1994 
By  Bernard  Nussbaum 

In  New  York  Bernard  Nussbaum  made  his  name  as  a  high-energy,  white-collar  lit- 
igator adept  at  coping  with  crises.  In  Washington,  Nussbaum  is  known  as  the  White 
House  Counsel  who  was  consumed  by  crises — so  much  so  that  he  felt  compelled  to 
resign  his  job  barely  more  than  a  year  after  assuming  office. 

So  it  is  perhaps  no  surprise  that  Nussbaum  chose  the  comparative  warmth  of  his 
native  New  York  as  the  place  to  speak  out  publicly  on  his  troubled  tenure  in  the  Na- 
tion's capital.  In  a  November  15  address  delivered  to  the  Association  of  the  Bar  of 
the  City  of  New  York,  Nussbaum  defended  his  conduct  as  counsel — especially  his 
handling  of  sensitive  materials  in  the  aftermath  of  colleague  Vincent  Foster  Jr.'s  sui- 
cide, and  his  decision  to  meet  with  Treasury  Department  officials  about  the  White- 
water affair. 

Nussbaum,  now  a  partner  with  Wachtell,  Lipton,  Rosen  &  Katz  in  New  York,  says 
that  if  he  had  it  to  do  over  again,  he  would  handle  the  matters  the  same  way.  What 
follows  are  excerpts  from  his  November  15  address. 

I  spent  30  years  practicing  law  in  New  York,  and  no  one  outside  of  this  town, 
perhaps  this  room,  ever  heard  of  me.  I  spent  a  Uttle  over  a  year  in  Washington, 
and,  for  a  short  time,  I  was  known  from  coast  to  coast. 

Now  that  I  am  back  in  New  York,  I  realize  that  Andy  Warhol  was  right;  Anyone 
can  be  famous  for  15  minutes.  What  Warhol  did  not  explain — ^but  what  I  now 
know — is  that  15  minutes  is  plenty.  I  should  have  known  there  was  some  risk  in 
going  to  Washington.  After  years  of  building  a  career,  I  let  my  practice  shrink  to 
one  client.  After  years  of  working  in  fancy  office  buildings,  I  started  working  out 
of  my  client's  house. 

And  a  New  Yorker,  above  all,  should  have  been  wary  of  accepting  a  job  from 
someone  who  has  bodyguards  following  him  everywhere.  But  it  was  an  ofFer  I  could 
not  refuse. 

I  did  learn  a  lot  in  Washington.  If  you  learn  from  your  mistakes,  then  even  The 
New  York  Times  must  find  me  quite  wise  by  now.  Some  of  those  lessons  were  on 
rather  odd  subjects — how  nannies  should  be  paid,  why  a  haircut  is  sometimes  a  bad 
idea,  and  when  not  to  change  travel  agents. 

But  in  hindsight,  I  think  that  many  of  the  strange  events  of  my  year  in  Washing- 
ton fit  into  a  bigger  picture.  They  illuminate,  for  better  and  worse,  the  times  in 
which  we  are  Uving.  For  that  reason,  I  would  like  to  talk  a  bit  about  my  own  experi- 
ence as  Counsel  to  the  President  and  reflect  upon  some  broader  issues  raised  by 
that  experience. 

My  first  job  almost  2  years  ago  was  to  participate  in  a  transition  from  a  Repub- 
Ucan  Administration  to  a  Democratic  Administration,  after  the  Democrats  had  been 
out  of  executive  power  for  so  many  years.  It  was  not  easy,  and,  to  some  extent,  the 
transition  is  still  going  on. 

In  view  of  [the  November  8]  election  results,  it  may  well  be  that  by  the  time  this 
transition  ends,  another  one  will  begin.  But  I  would  not  bet  on  it — life  has  a  way 
of  playing  strange  tricks  on  us  all.  Republicans  as  well  as  Democrats.  If  he  were 
alive,  you  could  ask  a  former  distinguished  member  of  our  bar — Tom  Dewey.  In  any 
event,  to  envision  what  it  was  like  2  years  ago — and  what  it  may  be  like  2  years 
fi-om  now — imagine  entering  your  law  firm  one  day  in  November.  Imagine  being  told 
that  by  mid-January  everyone  and  everything  would  be  gone — every  partner,  associ- 
ate, paralegal,  secretary,  messenger,  every  meaningful  file.  But  you  had  to  see  to 
it  that  the  firm  would  be  fully  operational,  that  it  be  prepared  to  handle  crisis  mat- 
ters on  a  daily  basis,  with  an  entirely  new  team,  both  of  professionals  and  support 
staff. 

This  is  what  happens,  but  only  on  a  more  significant  scale,  when  there  is  a 
change  of  political  party  in  the  Wliite  House.  Obviously,  it  is  important  to  the  na- 
tional interest  for  the  transition  to  be  as  efficient  and  effective  as  possible.  There 
were  bumps  along  the  way.  But,  overall,  it  worked  fairly  well. 

An  Excellent  Little  Law  Firm 

Indeed,  in  the  space  of  a  few  months,  we  created  in  the  White  House  an  excellent 
little  law  firm  of  a  dozen  lawyers.  We  did  it  the  old-fashioned  way,  by  attracting 
very  good  people.  .  .  .  Apart  from  the  appointments  process,  the  Counsel's  Office 
was  consulted  by  the  President  and  other  members  of  the  White  House  staff  on  the 
legal  and  constitutional  implications  raised  by  a  host  of  issues:  From  gays  in  the 
military,  to  NAFTA,  to  the  siege  at  Waco,  to  child  pornography  laws,  to  civil  rights. 
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to  the  crime  legislation,  to  lobbying  reform,  to  the  health-care  initiative,  to  actions 
respecting  Iraq,  Somalia,  Haiti,  Bosnia,  Cuba. 

The  reality  is  that  today,  at  the  highest  levels  of  Government,  as  in  business, 
there  are  very  few  things  you  can  do  without  consulting  your  lawyer  somewhere 
along  the  line. 

But  for  one  little  law  firm  it  was,  as  you  can  see,  a  full  plate.  There  was  a  lot 
of  business.  It  was  an  exhilarating  time.  Now  I  know  that  the  matters  I  just  men- 
tioned are  not  necessarily  the  things  I  am  best  known  for.  Other  items  provoked 
far  more  coverage  in  the  press — particularly,  the  review  and  handling  of  files  in  my 
deputes  office  after  his  death,  and  certain  meetings  I  had  with  Treasury  officials 
arising  out  of  the  Whitewater  matter. 

Ultimately,  they  resulted  in  the  controversy  which  led  to  my  coming  home. 

I  testified  about  some  of  these  matters  before  Senate  and  House  Committees  for 
many  hours,  in  one  case  until  about  2:00  in  the  morning.  If  you  did  not  watch  as 
I  competed  with  Jay  Leno  and  David  Letterman  for  the  late-night  audience,  you 
probably  do  not  want  to  be  kept  that  late  here.  So  I  will  spare  you  the  details  of 
that  testimony. 

Besides,  a  ftill  account  of  my  appearance  before  the  two  Committees  would  shock 
many  of  you — you  would  learn  that,  for  once,  I  did  not  do  most  of  the  talking. 

But  I  do  want  to  spend  a  little  time  telling  you  about  the  matter  which  caused 
such  controversy.  I  want  to  do  so  not  simply  to  tell  war  stories,  or  defend  my  honor. 
I  want  to  do  so  because  I  believe  my  experiences  are  emblematic  of  a  problem  that 
is  much  larger  than  the  problems  of  one  man. 

Fundamental  Misunderstanding 

That  larger  problem  is  the  following:  The  media — and,  as  a  result,  the  public — 
seem  to  be  laboring  under  a  rather  fundamental  misunderstanding  of  the  role  of  the 
President's  counsel.  The  principal  source  of  that  misunderstanding,  I  think,  is  the 
failure  to  appreciate  something  that  one  might  have  thought  obvious;  the  fact  that 
the  President's  lawyer  is  a  lawyer,  and  that  every  lawyer — even  one  representing 
the  President  in  his  official  capacity — has  an  obligation  to  represent  his  client  faith- 
fully and  zealously. 

But  it  is  not  simply  a  misunderstanding.  What  I  want  to  suggest  tonight  is  that 
my  critics  (in  general)  and  some  in  the  media  (in  particular)  have  it  exactly  back- 
ward: The  problem  is  not  that  lawyers  who  are  in  the  public  arena  are  too  zealous 
in  representing  their  clients;  it  is  that  they — and  others  in  the  public  arena — are 
often  not  zealous  enough,  because  of  a  fear  of  appearances,  of  negative  publicity 
and,  consequently,  of  unpopularity,  of  loss  of  position. 

I  will  reflect  on  this  a  little  later  on.  Right  now,  let  me  describe  an  experience 
which  generated  a  barrage  of  criticism,  but  which  goes  to  the  role  of  a  lawyer  in 
the  White  House — what  I  did  after  the  tragic  death  of  my  deputy,  Vincent  Foster. 
When  Vince  Foster  committed  suicide,  we  at  the  White  House  lost  a  fine  lawyer  and 
a  magnificent  human  being.  He  was  the  co-senior  partner  of  that  little  law  firm  we 
created,  and  it's  hard  to  imagine  having  a  better  one.  All  who  knew  him  will  always 
miss  him. 

Soon  after  Vince's  death,  I  was  quickly  required  to  make  a  judgment  about  wheth- 
er it  was  proper  to  permit  law-enforcement  officials  to  conduct  an  unbounded  search 
of  Vince's  office.  If  I  did  nothing  regarding  access  to  files  in  his  office,  it  would  have 
avoided  controversy.  But  it  would  also  have  meant  abdicating  my  duty  as  a  lawyer 
and  my  obligation  to  protect  the  interests  of  the  executive  branch. 

There  were  official  and  personal  files  in  Mr.  Foster's  office.  Some  were  quite  sen- 
sitive, such  as  a  list  of  potential  Supreme  Court  nominees  and  others  dealing  with 
sensitive  governmental  matters.  It  was  my  job  to  make  sure  that  these  documents 
were  dealt  with  in  a  sensible,  balanced  way  that  did  not  waive  privilege  and  com- 
promise security  concerns  on  a  wholesale  basis. 

The  steps  we  took  were  to  ensure  sensible  and  balanced  access  to  the  files  in  Fos- 
ter's office.  We  sought  to  preserve  the  ability  of  the  White  House  to  claim  privilege 
and  to  express  other  concerns  with  respect  to  sensitive  materials,  although  such 
claims  were  ultimately  never  exercised.  And  we  sought  to  meet  the  legitimate  inter- 
ests of  law-enforcement  agencies,  which  were  then  searching  primarily  for  a  suicide 
note  or  an  extortion  threat. 

What  did  we  do?  On  the  night  of  Vince's  death,  I  and  two  others  spent  a  very 
brief  period  of  time  in  Mr.  Foster's  office  looking  to  see  if  he  had  left  a  suicide  note. 
We  found  none  and  we  left.  I  removed  nothing,  nor  to  my  knowledge  did  anyone 
else.  The  charge  has  been  repeatedly  made — as  recently  as  2  weeks  ago  in  an  adver- 
tisement in  the  New  York  Post — that  I  and  others  in  the  White  House  removed  doc- 
uments from  Mr.  Foster's  office  on  the  night  of  his  death.  That  charge  is,  plain  and 
simple,  a  lie.  On  July  22,  less  than  48  hours  after  Vince's  death,  in  the  presence 


1308 

of  law-enforcement  investigators,  I  reviewed  the  files  and  documents  in  Foster's  of- 
fice. I  described  the  files  to  the  investigators,  to  enable  them  to  decide  whether  to 
ask  for  any  particular  documents.  The  investigators  did  ask  for  certain  ones;  all  of 
them  were  turned  over  within  a  short  period  of  time. 

Also  on  July  22,  I  gave  the  personal  papers  of  Mr.  Foster  and  the  Foster  family 
to  an  attorney  for  the  family  who  was  present  at  the  review.  The  transfer  of  the 
papers  was  made  in  the  presence  of  the  investigators.  I  told  the  investigators  to  talk 
to  Foster's  family  lawyer  about  any  of  his  personal  documents  they  wished  to  re- 
view. The  investigators  did  later  ask  to  see  personal  documents  and  they  were 
shown  them. 

After  the  document  review  on  July  22,  I  arranged  to  send  the  personal  files  of 
the  President  in  Mr.  Foster's  office  to  the  President's  personal  lawyers.  They  in- 
cluded certain  files  of  the  President  and  the  First  Lady  relating  to  their  Whitewater 
real-estate  investment. 

This  decision,  to  send  files  to  the  President's  personal  lawyer,  has  generated  great 
controversy.  It  has  been  repeatedly  insinuated  that  this  was  done  because  of  some 
deep  concern  with  the  Whitewater  matter.  The  truth  is,  that  in  July  1993,  when 
these  files  were  transferred,  I  could  not  have  told  you  what  Whitewater  was.  It  was 
not  until  months  later  that  the  White  House  was  informed  that  an  investigation  in- 
volving Whitewater  was  being  conducted  by  the  Resolution  Trust  Corp. 

The  evidence  set  out  in  the  Independent  Counsel's  report  on  Mr.  Foster's  suicide 
makes  it  clear  that  in  July  1993,  Whitewater  was  not  on  anyone's  mind  in  the 
White  House,  including  Mr.  Foster's.  Whitewater  was  not  mentioned  in  Mr.  Foster's 
now  famous,  poignant  tom-up  writing,  that  was  found  in  the  bottom  of  his  briefcase 
during  this  period  and  turned  over  to  law-enforcement  authorities.  Mr.  Foster  did 
list  a  number  of  things  which  were  bothering  him.  Whitewater  was  not  one  of  them. 

But  opponents  of  the  President  continue  to  ignore  these  facts.  They  ignore  them 
because  they  are  inconsistent  with  their  misguided  and  malicious  conspiracy  theo- 
ries. 

Why  were  files  transferred  to  the  President's  personal  lawyers  in  July  1993?  They 
were  transferred  because,  like  the  documents  I  handed  to  Foster's  lawyers,  they 
were  personal  in  nature.  They  involved  investments,  personal,  financial  matters, 
and  the  like.  They  were  used  by  Mr.  Foster  in  the  White  House  Counsel's  Office 
to  assist  the  First  Family  in  completing  financial-disclosure  statements,  filing  tax 
returns,  and  creating  a  blind  trust. 

The  work  on  these  projects  was  complete.  With  the  death  of  Mr.  Foster  and  the 
official  reason  for  our  office  possessing  such  personal  files  at  an  end,  no  one  in  the 
White  House  Counsel's  Office  would  be  working  on  these  matters,  or  using  these 
files.  After  a  lawyer's  death,  a  client's  files  in  a  lawyer's  office  belong  to  the  client. 
That  is  what  I  have  been  taught  to  believe.  The  personal  files  in  Foster's  office  be- 
longed to  the  President  and  First  Lady.  And  so  they  were  sent  on  to  the  First  Fam- 
ily, which  promptly  transferred  them  to  its  personal  counsel.  When  the  Whitewater 
matter  did  erupt  in  the  press  5  months  later,  every  request  of  the  Department  of 
Justice  or  the  Independent  Counsel  for  documents  was  honored.  The  President  vol- 
untarily made  his  personal  files  relating  to  this  issue  available  to  investigating  au- 
thorities. 

Nothing  was  done  to  prevent  any  document  from  subsequently  being  turned  over 
to  law-enforcement  authorities,  or  from  being  subject  to  appropriate  legal  process. 
The  documents  were  preserved,  as  was  the  right  to  claim  privilege.  That  right,  as 
I  said,  was  never  exercised. 

Looking  back,  if  I  had  to  do  it  all  over  again,  I  would  act  in  the  same  way.  I  was 
required  to  make  a  prompt  judgment  and  I  sought  to  balance  various,  legitimate  in- 
terests in  a  sensible  manner.  This  is  the  way  I  believe  a  lawyer  is  supposed  to  act. 
But  what  an  outcry  resulted! 

An  outcry  also  resulted  from  the  fact  that  months  later  I  attended  certain  meet- 
ings with  Treasury  officials  arising  out  of  the  Whitewater  matter. 

At  these  meetings  we  were  told  that  the  RTC  staff  was  referring  an  investigation 
about  an  Arkansas  savings-and-loan  association  to  the  Justice  Department;  that  the 
President  and  First  Lady  were  mentioned,  but  only  as  potential  witnesses;  and  that 
it  was  certain  that  there  would  be  leaks  about  this  investigation.  Within  a  day  or 
two,  this  prediction  about  leaks  came  true.  These  meetings  with  Treasury  officials 
were  held  to  help  the  White  House  respond  accurately  and  fiilly  to  press  inquiries 
about  this  investigation. 

The  Target  of  Opponents 

The  inescapable  reality  is  that  a  President  is  much  more  likely  than  anyone  else 
to  be  the  subject  of  leaks.  He  is  the  focus  of  overwhelming  media  attention.  He  is 
the  target  of  opponents  who  feel  no  hesitancy  in  misusing  or  distorting  leaked  infer- 
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mation  in  an  effort  to  discredit  him.  And,  of  course,  he  is  required  to  continue  to 
act,  at  the  same  time,  at  home  and  abroad,  as  this  Nation's  Chief  Executive  Officer 
and  Commander  in  Chief. 

I  believed  then,  and  I  beUeve  now,  that  it  is  proper  for  the  President's  Counsel 
to  help  the  President  prepare  himself  to  respond  accurately  and  promptly  to  press 
inquiries  in  such  a  circumstance  and  to  defend  the  President  against  misinformation 
and  disinformation. 

It  goes  without  sajdng  that  it  is  not  a  proper  White  House  function  to  direct,  or 
in  any  way  interfere  with,  the  outcome  of  an  investigation.  That  would  be  mani- 
festly improper.  That  did  not  happen. 

The  final  item  of  controversy  arose  when  a  top  Treasury  official  told  me,  early  this 
year,  that  he  might  recuse  himself  from  the  Whitewater  matter — even  though  he 
had  been  advised  that  he  had  no  legal  or  ethical  duty  to  do  so.  I  responded  that 
he  should  carefully  consider — in  consultation  with  ethics  officers — the  appropriate- 
ness of  such  an  action. 

At  the  time  the  Treasury  official  spoke  to  me,  certain  Members  of  the  Senate 
Banking  Committee  were  pressuring  Administration  nominees  to  recuse  themselves 
from  anything  to  do  with  Whitewater,  even  if  there  was  no  legal  or  ethical  basis 
for  doing  so.  They  were  holding  up  nominations  to  get  their  way.  The  Administra- 
tion was  resisting  such  efforts  for  blanket  recusal.  For  me,  an  important  principle 
was  at  stake  here,  as  well  as  a  matter  of  Administration  policy.  As  Counsel  to  the 
President,  I  was  entitled  to,  indeed  I  believed  I  was  obligated  to,  support  that  prin- 
ciple and  that  policy. 

I  believed  then — and  I  believe  now — that  public  officials  do  not  have  the  option 
of  avoiding  their  responsibilities  simply  because  they  are  difficult,  or  inconvenient, 
or  because  the  officials  find  it  personally  or  publicly  expedient  to  step  aside.  Wheth- 
er they  be  judges,  or  legislators,  or  high  executive  branch  officers,  public  officials 
have  a  duty  to  do  their  duty,  to  call  them  as  they  see  them,  without  regard  to  politi- 
cal pressure  or  media  heat. 

This  also  turned  out  to  be  the  view  of  the  nonpartisan  Office  of  Government  Eth- 
ics when  the  facts  were  reviewed. 

How  Things  Look 

Nevertheless,  I  learned  that  this  is  a  controversial  notion  in  Washington  and  in 
the  media.  There,  the  talisman,  the  pious  concern,  is  not  so  much  for  duty  or  propri- 
ety— but  for  how  things  appear,  or  can  be  made  to  appear.  The  now  famous  "appear- 
ance of  impropriety"  standard  places  the  ultimate  emphasis  on  how  things  look,  or 
again,  more  precisely,  how  they  can  be  made  to  look. 

For  too  many,  the  resulting  lesson  is  to  shy  away  from  doing  anything  which 
someone  may  later  claim  looks  improper — regardless  of  whether  or  not  it  is  im- 
proper. Fear  of  appearing  to  do  wrong  prevents  too  many  in  Washington  from  doing 
what  is  right.  That  is  a  prescription  for  weakness  and  paralysis.  This  recent  empha- 
sis on  the  "appearance"  of  conduct,  rather  than  the  substance  of  conduct,  was  the 
subject  of  a  powerful  critical  essay  not  too  long  ago,  in  the  Stanford  Law  Review. 
That  essay  contained  an  apt  quotation  from  Henry  Fielding's  marvelous  work.  The 
History  of  Tom  Jones,  which  goes  as  follows: 

The  most  formal  Appearance  of  Virtue,  when  it  is  only  an  Appearance, 

may  .  .  .  seem  to  be  rather  less  commendable  than  Virtue  itself  .  .  .  but 

it  will  however  be  always  more  commended. 

All  of  which  leads  me  to  reflect  on  the  role  of  Counsel  to  the  President  in  the 
1990's. 

Many  of  us  in  this  room  have  served  as  counsel  to  a  president.  Maybe  not  the 
President  of  the  United  States,  but  of  other  institutions:  corporations,  businesses, 
banks,  universities,  bar  associations.  To  be  sure,  there  are  important  differences  be- 
tween representing  the  President  of  the  United  States  and  representing  anyone  else. 
Yet,  if  a  Counsel  to  the  President  is  forced  to  diverge  too  far  from  the  role  of  a  law- 
yer generally,  we  will  have  weakened  both  the  Office  of  Counsel  and  the  Office  of 
President.  Aiid  we  will  not  have  served  our  country. 

It  became  fashionable,  at  the  time  of  my  resignation,  to  assert  that  the  Counsel 
to  the  President  is  really.  Counsel  to  the  Presidency — that  I  should  have  dedicated 
myself  to  the  office,  to  the  institution,  to  the  White  House,  rather  than  the  person. 
In  part,  I  understand  that  view.  My  role  did  include  defending  the  institutional  in- 
terests of  all  Presidents — even  Republicans.  And  I  agree  that  there  are  some  purely 
personal  matters  that  should  be  handled  by  a  private  attorney.  For  example,  I  never 
drafted  the  President's  wiU — which  was  quite  fortunate  for  him.  But  I  also  know 
that  the  Counsel's  responsibility  to  the  institution  of  the  Presidency  begins  with  ad- 
vising the  partioilar  individual  in  that  office.  You  do  not  give  advice  to  a  building 
or  an  office.  You  can  only  advise  its  current  occupant,  who  is  a  human  being. 
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An  Ethical  Duty 

And  that  human  being — in  his  or  her  official  capacity — is  the  client  to  whom  you 
are  bound  by  an  ethical  duty.  And  that  duty  includes  the  duty  to  preserve  his  con- 
fidences; to  represent  him  zealously;  and  to  help  him  achieve  his  legitimate  objec- 
tives. These  are  duties  that  a  lawyer  has  in  representing  any  client.  They  cannot 
be  compromised  because  the  client  happens  to  be  President  of  the  United  States. 
To  be  sure,  the  White  House  Counsel  cannot  represent  the  President's  personal  in- 
terests when  they  may  conflict  with  the  legitimate  functions  of  the  Presidency,  or 
when  they  are  entirely  unrelated  to  his  serving  as  President. 

But  most  issues  do  affect  and  are  related  to  the  President  in  his  official  capacity. 
Such  issues  certainly  include  the  confidentiality  of  documents  potentially  subject  to 
privilege;  the  potential  impact  of  a  misleading  public  disclosure  of  a  criminal  refer- 
ral; and  whether  executive  branch  officials  can  recuse  themselves  vidlly-nilly  when 
there  is  no  legal  or  ethical  obligation  to  do  so. 

In  these  situations,  the  Counsel  to  the  President  has  every  right,  indeed  has  the 
duty,  to  act  in  furtherance  of  the  President's  interests. 

Most  important,  no  lawyer,  no  counsel — let  alone  Counsel  to  the  President — 
should  shrink  from  that  duty  to  protect  his  own  image  or  standing.  A  lawyer  should 
not — indeed,  he  ethically  cannot — turn  his  back  on  his  client  because  the  political 
or  media  heat  will  be  turned  up;  because  someone  with  an  axe  to  grind,  or  papers 
to  sell,  may  attempt  to  make  proper  conduct  appear  improper. 

The  President  of  the  United  States,  acting  in  his  official  capacity,  is  entitled  to 
have  a  lawyer  in  the  White  House  who  will  give  him  candid,  unrestrained,  and  con- 
fidential advice,  who  will  act  to  help  him  achieve  his  legitimate  objectives  as  Presi- 
dent. Such  a  counsel  will  contribute  far  more  to  his  client  and  to  the  country,  than 
one  who  is  paralyzed  by  an  overwhelming  concern  for  appearances. 

As  I  argue  for  letting  counsel  be  counsel,  I  am  well  aware — ^believe  me  I  am  well 
aware — that  we  live  in  a  particularly  cjmical  age.  I  also  recognize  there  is  always 
a  risk  of  wrongdoing  in  high  places.  To  protect  us,  we  have  an  array  of  law-enforce- 
ment tools,  and  Congressional  hearings,  and  a  free  press.  Each  of  these  plays  a  criti- 
cal role  in  protecting  our  Nation  from  corruption  at  every  level  of  our  Government. 
Especially  a  responsible  press. 

But  there  is  also  a  risk,  and  it  becomes  greater  each  day,  that  cynicism  and  sensa- 
tionalism will  undermine  our  system  of  Government.  We  have  fewer  and  feebler  pro- 
tections against  the  risk  that  our  trust  in  our  leaders  will  be  eroded — not  by  real 
scandal,  but  by  wave  after  wave  of  unproven,  sensationalized  allegations.  Yet  if  we 
grow  to  trust  no  one,  representative  democracy  will  no  longer  be  possible. 

Our  political  life  has  been  immeasiu*ably  coarsened  in  recent  years.  In  these  days 
of  "Hard  Copy"  and  The  American  Spectator,  there  is  no  story  too  bizarre,  or  thinly 
researched,  that  it  cannot  appear  as  part  of  our  national  news,  that  it  cannot  be 
piped  into  our  homes  each  evening.  And  our  established  news  outlets,  as  they  com- 
pete for  a  place  in  the  sun  in  a  world  of  hundreds  of  cable  channels,  are  increasingly 
taking  their  tone  and  their  stories  from  the  fringes  of  our  national  media. 

Harper's  magazine  just  last  month  ran  an  analysis  of  The  New  York  Times'  cov- 
erage of  Whitewater.  It  is  called  "Fool  for  Scandal:  How  the  Times  got  Whitewater 
Wrong."  I  commend  it  to  you.  The  core  of  the  article  is  reflected  by  this  passage: 
Absent  the  near-talismanic  role  of  The  New  York  Times  in  American 
journalism,   the   whole   complex   of  allegations   and   suspicions   subsumed 
under  the  word  "Whitewater"  might  never  have  made  it  to  the  front  page, 
much  less  come  to  dominate  the  national  political  dialogue  for  months  at 
a  time.  It  is  all  the  more  disturbing,  then,  that  most  of  the  insinuations  in 
the  Times'  reporting  are  either  highly  implausible  or  demonstrably  false. 

I  will  not  recite  for  you  the  article's  detailed  rebuttal  of  the  Whitewater  charges 
made  in  the  press  against  the  President.  But  I  will  quote  its  apt  conclusion: 

In  the  post- Watergate,  post-everythinggate  culture,  no  reporter  wishes  to 
appear  insufficiently  prosecutorial — particularly  not  when  the  suspects  are 
the  President  and  his  wife.  By  definition  thej^ve  got  to  be  guilty  of  some- 
thing; it  may  as  weU  be  Whitewater. 
Now,  some  of  you  may  respond  to  such  criticism  of  media  excesses  by  quoting 
back  to  me  Thomas  Jefferson,  who  began  his  career  by  deifying  the  press.  As  many 
of  you  know,  Jefferson  said: 

Were  it  left  for  me  to  decide  whether  we  should  have  a  Government  vrith- 
out  newspapers  or  newspapers  without  a  Government,  I  should  not  hesitate 
a  moment  to  prefer  [newspapers]. 
What  most  of  us  forget  is  that  Jefferson  ended  his  career,  after  being  President, 
by  snarling: 
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A  man  who  never  looks  into  a  newspaper  is  better  informed  that  he  who 
reads  them;  inasmuch  as  he  who  knows  nothing  is  nearer  to  truth  than  he 
whose  mind  is  filled  with  falsehoods  and  errors. 

Now,  you  have  to  admit,  he  sounds  even  angrier  than  I  do,  I  guess  it  was  tough 
in  Washington  in  those  days  also. 

No  Magic  Bullet 

I  have  no  magic  bullet  to  kill  the  kind  of  cynicism  that  exists  today.  But  I  do  have 
one  suggestion  that  I  know  will  be  considered  crazy,  but  is  not.  My  notion  is  that 
Washington  needs  more  good  lawyers,  not  fewer.  My  idea  is  that  public  servants 
generally  should  hew  more  closely  to  the  ideals  of  our  profession. 

We  lawyers  know  and  accept  that  our  jobs  may  include  bad  press  and  conflict. 
We  are  familiar  with  the  concept  that  you  must  do  your  duty  to  your  client,  even 
in  the  face  of  widespread  disapproval. 

When  we  are  at  our  best,  we  know  what  it  means  to  be  steadfast  in  difficult  cir- 
cumstances— to  be  principled,  consistent,  and  strong. 

That  is  too  often  missing  in  public  life.  It  needs  to  be  retrieved.  And  I  believe  in 
the  long  term — even  the  medium  term — it  not  only  makes  for  the  best  Government, 
it  makes  for  the  best  politics. 

Before  I  sit  down,  I  should  take  my  own  advice,  and  be  noncynical,  and  express 
my  positive  feelings  for  my  year  as  Counsel  to  the  President.  1  was  deeply  honored 
to  serve  my  country  and  the  President.  I  will  always  be  grateful  to  him  for  the  op- 
portunity he  gave  me.  And,  as  I  said  earUer,  I  am  proud  of  our  achievements,  of 
how  I  served.  I  am  in  some  ways  just  as  proud  of  how  I  left,  because  at  all  times 
I  did  my  duty  as  I  saw  it — at  all  times  I  called  them  as  I  saw  them. 

To  those  still  in  the  Administration,  I  wish  the  best.  As  a  tribute  and  as  a  chal- 
lenge to  them,  in  these  difficult  days — and  to  all  those  who  enter  this  or  any  other 
Administration — I  would  invoke  the  words  of  Teddy  Roosevelt: 

The  credit  belongs  to  the  man  who  is  actually  in  the  arena,  whose  face 
is  marred  by  dust  and  sweat  and  blood,  who  knows  the  great  enthusiasms, 
the  great  devotions,  and  spends  himself  in  a  worthy  cause;  who  at  best,  if 
he  wins,  knows  the  thrills  of  high  achievement  and,  if  he  fails,  at  least  fails 
daring  greatly,  so  that  his  place  shall  never  be  with  those  cold  and  timid 
souls  who  know  neither  victory  nor  defeat. 

Well,  I  have  now  known  a  little  of  both. 
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The  park  police  called  and  Bill  was  on  the  phone  with  them 
Dee  Dee  and  David  were  in  Mack's  office  too.   I  realized 
somewhere  in  the  conversation,  which  I  was  hearing  from  one  side 
that  there  was  no  note  found  in  the  car.   As  a  matter  of  fact,  i' 
think  Bill  asked  the  policeman. 

I  then  asked  the  three  of  them  if  anyone  had  made  sure  that 
the  trash  had  not  been  dumped  in  Vince's  office.   At  that  point 
Bill  said  we  should  get  Bernie  and  lock  the  office.   I  am 
uncertain  what  time  that  was,  but  probably  after  10pm.   i  don't 
remember  who  told  Bernie,  but  he  went  up  and  locked  the  office. 

During  the  evening,  I  don't  recall  anyone  wondering  around, 
especially  on  the  second  floor.   As  a  matter  of  fact,  I  came 
upstairs  to  gather  work  to  do  while  I  was  going  to  sit  in  Mack's 
office  and  was  a  bit  spooked  by  the  fact  that  I  was  all  alone. 

I  said,  I  guess  we  should  make  sure  the  trash  had  not  been 
dumped,  and  Hill  agreed.   I  asked  the  cleaning  ladies  on  the 
first  floor  and  they  said  they  had  already  dumped  the  trash.   So 
I  asked  them  where  it  was  and  they  took  me  up  to  the  second  floor 


1314 


In  Che  lace  aicernocn  of  Wednesday,  July  21,  we  met  in  Che 
office  of  White  House  Counsel  Bernard  Nussbaum  with  Mr.  Nussbaum, 
Sceve  Neuwirth  and  Cliff  Sloan  of  his  staff,  and  representatives  of 
the  FBI  and  Park  Police  to  go  over  the  ground  rules  for  a  search  of 
Mr.  Foster's  office.  All  agreed  that  because  of  the  hour  the 
search  would  not  begin  until  the  next  day.  At  that  point  the 
Secret  Service  had  stationed  an  agent  by  the  door  to  Mr.  Foster's 
office  and  a  Secret  Service  agent  who  was  at  the  meeting  announced 
that  a  special  lock  would  be  placed  on  the  door  and  that  he 
personally  would  hold  the  key  to  secure  it  overnight.  However,  Mr. 
Nussbaum  stated  that  he  had  already  conducted  a  quick  search  of  the 
"top  of  the  desk"  the  previous  evening  to  see  if  he  could  find  a 
note.  Moreover,  other  persons  in  the  Counsel's  office  had  entered 
the  office  during  early  morning  business  hours.  Specifically,  Mr. 
Nussbaum  had  allowed  a  secretary  to  enter  the  office  to  "straighten 
up"  the  top  of  the  desk,  and  cleaning  personnel  had  entered  to 
empty  a  waste  basket.  Mr..  Nussbaum  or  someone  else  in  the 
Counsel's  Office  noticed  the  basket  being  removed  and  had  retrieved 
the  contents.   They  were  in  a  plastic  bag  m  the  office. 

At  the  Wednesday  meeting  there  was  agreement  chat  the  Justice 
Department  attorneys  would  look  at  each  document  or  at  least  each 
file  to  detennine  if  it  contained  privileged  material,  in  which 
case  it  would  not  be  examined  by  the  Park  Police  or  FBI .  We  would 
not  read  the  documents  or  make  notes,  but  merely  examine  them  long 
enough  to  determine  if  chey  were  covered  by  the  attorney-client 
privilege  or  possibly  executive  privilege.  As  an  example  of  the 
clarity  cf  this  agreement,  Mr.  Neuwirth  at  one  point,  apparently 

document  and  det'^rr^in^  t??"*!"^.'*^  i  ^rja  t^  Vio  ,^at-ia-r-m-i_T^*a/^  r?o  T^ri-^-'il^^*^ 
it  could  be  shown  to  the  law  enforcement  officers."  He  was 
immediately  corrected  and  Mr.  Nussbaum  agreed  that  the  Justice 
Department  representatives  would  see  the  documents  to  determine 
privilege.  The  next  morning,  however,  Mr.  Nussbaum  had  changed  his 
mind  and  said  he  would  look  at  the  documents  and  decide  privilege 
issues  himself.  The  Justice  Department  attorneys  pointed  out  that 
thac  was  inconsistent  with  the  previous  day's  agreement  and  would 
cause  problems.  We  stated  that  the  Counsel's  Office  would  be 
better  off  to  allow  the  Department  attorneys  to  decide  or  at  least 
help  decide,  privilege  issues,  because  that  would  allow  the  White 
House  to  say  that  the  issue  was  considered  independently. 
Moreover,  we  stated  that  we  had  been  asked  to  undertake  this 
particular  assignment  at  the  White  House  in  part  because  we  had 
reputations  of  not  talking  to  the  press  or  "leaking."  Mr.  Nussbaum 
did  not  immediately  begin  the  search  but  waited  for  about  two  and 
one  half  hours  --  during  which  time  he  said  he  was  considering 
whether  to  allow  us  to  see  the  documents  --  before  deciding  that 
only  he  and  Associate  Counsels  Neuwirth  and  Sloan  would  see  the 
documents . 

Dunne  tne  search,  Messrs.  Nussbaurn,  Neuwirth,  and  Slcan 
stayed  behind  Mr.  Fester's  desk  and  examined  documents  culled  frcm 
the  desk,  nearby  crsdenzas,  and  a  briefcase.  No  other  persons 
actually  saw  the  dccuments  .   .\t  cne  ccir.t  curir.c  the  search,  Mr. 
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Sloan  seated  Co  an  F3I  agent  who  was  standing:  "You're  not  standing 
to  get  a  look  at  the  documents  are  you?"  The  agent  indicated  he 
was  not,  but  sat  down.  In  the  particular  setting,  the  remark  was 
(to  put  it  charitably)  extremely  offensive. 

During  the  search,  documents  were  removed  from  a  briefcase. 
As  with  documents  taken  from  the  desk  and  credenzas,  Mr.  Nussbaum 
glanced  at  them  quickly  and  made  comments  such  as  "these  are 
privileged,  they're  things  we're  working  on  in  the  office,"  or 
"this  has  to  do  with  something  he  was  working  on  for  the 
President,"  or  "this  is  personal."  We  were  not  able  to  see  the 
briefcase  to  see  exactly  what  was  in  it.  By  the  same  token,  we 
could  not  see  the  drawers  to  see  if  all  material  had  been  accounted 
for  in  them. 

We  asked  to  have  the  computer  in  Mr.  Foster's  office  turned 
on.  Mr.  Nussbaum  said  he  did  not  know  how  to  do  so  and,  in  any 
event,  he  would  not  do  so  in  our  presence  in  case  there  were 
privileged  documents  on  the  computer.  He  said  he  would  have  a 
staff  member  examine  the  contents  of  the  computer  after  we  left. 
(Press  reports  in  morning  newspapers  of  that  day  had  stated, 
without  attribution,  that  no  suicide  note  had  been  found  on  his 
computer. ) 

The  Washington  Post  subsequently  reported  on  Friday,  July  22 , 
that  the  search  by  Mr.  Nussbaum  had  been  "under  the  supervision"  of 
J'lsfice  Department  lawyers.  It  is  extremely  likely  that  the  White 
House  orovided  this  ch.arij":  =  riz-ticn  of  the  search. 

I  am  net  sure  of  the  exact  days  mvolvcu,  buz  Ther-?  '."=s  a 
delay  cf  almost  24  hours  between  the  time  a  ncce  was  found  torn  urr 
in  the  bottom  cf  the  brief  case  and  notification  of  the  Department. 

Cn  approximately  July  28,  1993,  we  were  informed  by  Thcmas 
Collier,  Chief  of  Staff  to  Secretary  cf  the  Interior  Bruce  Babbitt, 
chat  he  had  called  the  office  of  David  Gergen  at  the  White  House  tc 
express  concern  over  White  House  lack  cf  cooperation  with  the  Park 
Police  investigation.  He  ultimately  spoke  to  two  perscns ,  a  Mr. 
Burton,  and  Roy  [Neal]  or  [Neill]  ,  both  of  whom  tcck  a  ver;/ 
aggressive  tone  and  stated  that  any  foul-up  in  the  investigation 
was  the  fault  of  the  Park  Police,  not  the  White  House. 
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This  morning  the  Oeprataent  of  Conuaerce  person  Collier 
came  in  and  said  that  he  wanted  to  pull  the  Park  Police  out  of 
it.  Phil  had  a  meeting.   Phil  spoke  with  me,  David,  and  Roger  and 
in  the  presence  of  David,  Roger  and  me  called  over  to  the  White 
House  in  the  morning  and  told  them  he  wanted  a  "vigorours 
investigation"  and  that  the  Park  Police  would  do  it  with  the  FBI. 
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On  Tuesday  July  20,  the  White  House  announced  the  pick  in  the 
Rose  Garden  of  the  new  FBI  Director.   Phil,  the  Attorney  General, 
and  Dave  Margolis  were  tliere.   On  Tuesday  afternoon,   Vince 
Foster  left  the  White  House  and  killed  himself.   He  shot  himself 
in  the  head  in  a  park. 

On  Wednesday,  the  White  House  realized  that  someone  would  have  to 
come  and  take  a  look  at  the  records  in  Vince  Foster's  office  as 
part  of  a  preliminary  inquiry  to  rule  out  —  for  suicide.   Phil 
Heymann  and  Janet  Reno  decided  that  Roger  Adams  would  go.   Roger 
suggested  that  maybe  there  was  a  problem  because  he  had  worked  at 
the  White  House  for  several  months. 

During  this  period  of  tins,  the  Attorney  General  made  a  big  deal 
about  getting  a  hold  of  Phil  while  he  was  sparkir.c  at  r^e  Xirrict 
while  he  was  speaking  at  a  Youth  Violence  Sympos iuai .   In  any 
event,  it  was  decided  that  Dave  Margolis  and  Roger  Adams  would  go 
over  to  the  White  House.   David  and  Roger  did  go  over.   I  believe 
it  was  on  Wednesday  briefly  just  to  put  a  yellow  tape  on  the  door 
with  the  Park  Police  in  the  regular  course  of  business.   They 
determined  at  that  time  that  they  would  come  back  and  search  the 
office  the  next  day. 

The  next  day  was  a  disaster.   I  first  realized  there  was  a 
problem  when  I  saw  Phil  Heymann  on  the  phone  with  Bemie       ' 
NussbauD.   I  walked  into  the  conference  room  and  sat  down.   This 
was  probably  about  10:30  or  11  in  the  morning  when  he  should  have 
been  in  the  Crime  Bill  pre-meeting  in  room  4118.   Phil  was  on  the 
phone  with  Bernie  Nussbaun  and  he  said:  "You  are  messing  this  up 
very  badly.   I  think  you  are  making  a  terrible  mistake."   And 
what  I  took  it  to  mean,  in  the  context  of  the  general 
conversation  was  that  Bemie  had  refused  to  let  David  and  Roger 
take  a  look  at  the  documents.  ^ 

I  later  heard  from  David  that  in  fact  what  had  happened  was  that 
Bemie  looked  at  the  documents  and  told  hie;  that  a  privilege  was 
asserted  or  was  not  asserted.   ThJ^«;  wa^;  \r\   rrontrast  to  what  Phil 
and  Berr>ie  had_  decided  the  day  beforeT  Only  I  and  Phil  were 
present. 

Phil  and  Bernie  seemed  to  be  in  agreement  on  the  entire  thing  but 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


THURSDAY,  AUGUST  10,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
The  Committee  met  at  10:30  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

Mr.  Nussbaum,  again,  we  ran  into  the  situation  of  Senate  votes. 
I  think  we  had  four  votes  and  then  final  passage  and  that's  why 
we  are  here  at  10:55  a.m.  as  opposed  to  9:30  a.m.  The  first  vote 
started  at  about  9:15  a.m.  When  we  were  last  here,  we  had  just 
concluded  an  examination,  I  think,  by  Senator  Bennett,  and  the 
next  examination  comes  from  this  side. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  we  agreed  last  night  we 
would  go  to  Senator  Boxer,  but  she's  been  detained  a  few  moments, 
as  I  understand  it,  so  I'll  3deld  to  Senator  Dodd  for  our  10-minute 
round  here  and  if  Senator  Boxer  comes  in  while  he's  proceeding, 
we'll  be  able  to  3deld  to  her.  If  not,  after  we  come  to  your  side  for 
your  10-minute  round,  we'll  pick  her  up  on  the  next  round. 

The  Chairman.  If  I  might,  would  you  stop  the  clock  because  I 
don't  want  this  to  count  against  the  other  side.  Yesterday  at  2:48 
p.m.,  the  Justice  Department  sent  to  Mr.  Chertoff  and  Mr.  Ben- 
Veniste  a  letter  from  Paul  J.  Fishman,  counsel  to  the  Attorney 
General,  in  which  it  is  indicated — we'll  make  a  copy  available — 
that  Mr.  Margolis'  physician  had  indicated  that  he  could  and  would 
be  able  to  testify. 

Counsel  has  contacted  Mr.  Fishman,  who  was  counsel  to  the 
Deputy  Attorney  General,  Mrs.  Gorelick,  and  Mr.  Margolis  would 
like  to  testify  £md  will  be  testifying  this  afternoon.  Now,  that  is  un- 
usual. To  the  extent  that  he  had  open  heart  surgery  and  there  was 
a  question  of  whether  or  not  he  would  even  be  able  to  testify,  and 
we  were  advised  of  that  initially  in  a  letter  of  July  12,  and  they 
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said  possibly  the  second  week  in  August,  and  now,  provided  that 
he  has  sufficient  time  to  take  breaks,  if  necessary,  and  so  it's  our 
intention  to  give  him  an  opportunity  to  testify.  We're  hoping  to  con- 
clude this  portion  of  our  review  today,  or  certainly  by  tomorrow. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator. 

Senator  Sarbanes.  First  of  all,  let  me  say  that  I  welcome  this 
letter.  Mr.  Margolis  had  been  on  the  list  as  a  relevant  witness,  but 
then  had  this  serious  heart  problem,  as  I  understand  it 

The  Chairman.  It  was  a  quadruple  bypass  surgery. 

Senator  Sarbanes.  I'm  pleased  for  him  that  his  recovery  is  pro- 
ceeding at  apace  and  pleased  that  we're  able  to  get  a  full  record. 
I  thought  we  were  going  to  have  a  discussion  over  the  break  about 
whether  we  would  depose  him  ahead  of  his  testimony,  as  we've 
done  with  all  the  other  witnesses,  and  I  would  like  to  reserve  that 
for  discussion  amongst  ourselves. 

The  Chairman.  Certainly,  we'll  discuss  that. 

Senator  Sarbanes.  It  may  not  be  necessary  and  I  understand 
and,  in  fact,  subscribe  to  the  Chairman's  desire  to  bring  this  phase 
of  the  hearings  to  a  conclusion  before  the  break,  so  hopefully 
amongst  ourselves,  we  can  work  that  out  for  the  process  we  want 
to  follow  with  respect  to  Mr.  Margolis.  If  we  did  take  him  directly 
this  afternoon,  I  think  he  would  be  the  only  witness  who  had  not 
been  deposed  ahead  of  time. 

The  Chairman.  He  would  be  the  only  witness,  yes. 

Senator  Sarbanes.  Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DoDD.  Thank  you,  Senator  Sarbanes.  I'll  yield  my  time 
at  this  moment  to  Mr.  Ben-Veniste. 
Mr.  Ben-Veniste.  Thank  you.  Senator  Dodd. 
Good  morning,  Mr.  Nussbaum. 

CONTINUED  SWORN  TESTIMONY  OF 

BERNARD  W.  NUSSBAUM,  FORMER  COUNSEL  TO  THE 

PRESIDENT  OF  THE  UNITED  STATES 

Mr.  Nussbaum.  Good  morning,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Let  me  direct  your  attention  to  July  21,  the 
day  after  Mr.  Foster's  death  and  ask  you  whether  on  that  day  you 
had  occasion  to  talk  with  Detective  Markland  of  the  Park  Police 
and  whether  on  that  day,  as  reflected  in  Mr.  Markland's  report, 
you  advised  Mr.  Markland  that  you,  together  with  Maggie  Williams 
and  Patsy  Thomasson  had  conducted  a  brief  search  for  a  note  in 
Mr.  Foster's  office  the  previous  evening? 

Mr.  Nussbaum.  That's  correct.  I  spoke  to  a  member  of  the  Park 
Police,  presumably  Detective  Markland,  on  the  21st,  and  I  told  De- 
tective Markland,  as  you  described  it,  that  Patsy  Thomasson, 
Maggie  Williams,  and  I  had  been  in  Vince's  office  the  night  before, 
not  too  many  hours  before,  to  conduct  a  brief  and  cursory  search 
of  that  office  looking  at  surfaces  basically  for  a  suicide  note. 

Mr.  Ben-Veniste.  Let  me  direct  your  attention  to  Park  Police 
Exhibit  29,  which  is  Mr.  Markland's  report  of  his  interview  of  you 
of  July  21,  1993,  and  direct  your  attention  to  the  third  paragraph. 
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Would  you  read  that?  Can  you?  I  see  you  don't  have  a  hard  copy. 
Let  me  read  it.  This  is  not  an  eye  test,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  Mr.  Markland  said: 

On  Jvly  20,  1993,  after  Vincent  Foster's  death  became  known  to  him,  Mr.  Nuss- 
baum responded  back  to  the  White  House  where  he  went  through  Mr.  Foster's  office 
with  Patsy  Thomasson  and  Maggie  Williams. 

I  take  it  you  did  not  use  the  words,  "I  responded  back  to  the 
White  House."  That's  kind  of  pohce  Ungo. 

Mr.  Nussbaum.  No,  I  didn't  use  that  language. 

Mr.  Ben-Veniste.  But  you  went  to  the  White  House? 

Mr.  Nussbaum.  I  went  to  the  White  House. 

Mr.  Ben-Veniste.  Again,  here  it  appears  that  Detective  Mark- 
land  has  simply  made  an  error  in  confusing  your  name  with  that 
of  Mr.  Foster,  but  what  I'm  sure  he  meant  was  "Mr.  Nussbaum 
stated 

Mr.  Nussbaum.  That's  correct. 

Mr.  Ben-Veniste.  — that  they  conducted  a  brief,  quick  search  to 
see  if  Mr.  Foster  may  have  left  a  suicide  note  on  his  desk;"  correct? 

Mr.  Nussbaum.  That's  correct. 

Mr.  Ben-Veniste.  So  it  is  clear  that  you  did  not  attempt  to  keep 
the  fact  that  you,  Ms.  Williams,  and  Ms.  Thomasson  had  been  in 
the  office  the  night  before  to  conduct  the  search  from  the  police? 

Mr.  Nussbaum.  That  is  correct. 

Mr.  Ben-Veniste.  You  told  them  at  the  first  opportunity  you 
had? 

Mr.  Nussbaum.  That  is  correct. 

Mr.  Ben-Veniste.  Then  it  goes  on  to  say,  "This  search  lasted 
from  2200  to  2400  hours."  I  take  it  you  would  not  under  any  cir- 
cumstances have  been  using  military  time,  but  this  indicates  that 
the  search  lasted  2  hours,  between  10:00  and  12:00  p.m.  Is  that  the 
case,  or  is  that  simply  an  error? 

Mr.  Nussbaum.  That  is  an  error. 

Mr.  Ben-Veniste.  I  believe  Mr.  Markland,  Mr.  Chairman,  has 
cleared  that  up  in  his  deposition  and  has  recognized  that  that  was 
an  error.  "Mr.  Nussbaum  stated  no  documents  were  removed  from 
the  office."  I  take  it  that  is  something  which  you  did,  in  fact,  tell 
Detective  Markland? 

Mr.  Nussbaum.  That  is  true. 

Mr.  Ben-Veniste.  That  was  true  at  the  time  and,  I  take  it  from 
your  testimony,  is  true  now? 

Mr.  Nussbaum.  It  was  true  at  the  time,  and  it  is  true  now. 

Mr.  Ben-Veniste.  Now,  yesterday,  a  question  came  up  with  re- 
spect to  Mr.  Burton's  notes,  which  were  identified  in  documents 
produced  by  the  White  House  to  this  Committee  as  Z514.  Could  we 
put  that  up,  please.  Z514  was  described  by  Mr.  Burton  as  a  note 
which  he  thinks  he  wrote  on  or  about  July  28  or  29.  This  would 
have  been  in  the  days  after  the  torn-up  note  was  discovered  by  Mr. 
Neuwirth  and  yourself.  Yesterday,  you  were  asked  some  questions 
about  this.  Mr.  Burton  testified  that  this  note  is  properly  inter- 
preted as  saying,  "far  happier  if  discussed"  or  "disclosed  if  someone 
other  than  Bernie." 

Mr.  Grergen  testified  before  this  Committee  in  open  hearings  that 
there  were  discussions  with  the  Justice  Department  once  the  note 
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had  been  discovered  and  turned  over  about  who  and  under  what 
circumstances  the  contents  of  the  note  would  be  disclosed — who 
would  disclose  it  and  under  what  circumstances.  Do  you  recall  that 
that  had  occurred? 

Mr.  NUSSBAUM.  Yes. 

Mr.  Ben-Veniste.  Mr.  Grergen's  testimony  was  that  he  believed 
this  reference — since  he  was  one  of  the  participants  in  this  meet- 
ing— that  this  reference  related  to  the  fact  that  the  Justice  Depart- 
ment was  concerned  that  no  one  other  than  the  Park  Police  should 
be  the  ones  who  would  be  in  charge  of  disclosing  the  contents.  Does 
that  comport  with  your  recollection? 

Mr.  NussBAUM.  Yes,  that  makes  sense  to  me. 

Mr.  Ben-Veniste.  Let  me  ask  you,  Mr.  Nussbaum,  whether  in 
connection  with  the  departure  of  Justice  Department  attorneys  on 
the  22nd  following  the  search  where  it  was  disclosed  to  them,  in- 
deed, it  seems  they  participated  in  the  discussion  about  Mr.  Fos- 
ter's personal  files  and  effects  being  returned  or  being  transmitted 
to  Mr.  Foster's  family  attorney,  then  Mr.  Spafford  and  Mr.  Hamil- 
ton. Do  you  recall  that  sequence  of  events? 

Mr.  Nussbaum.  Yes,  I  do. 

Mr.  Ben-Veniste.  In  that  regard,  according  to  Mr.  Adams'  testi- 
mony, he  anticipated  that  the  personal  files  of  the  Clintons,  the 
real  estate  and  financial  records  which  you  described  in  his  pres- 
ence, and  in  somewhat  summary  fashion,  according  to  the  testi- 
mony, was  to  be  transmitted  to  the  Clintons'  personal  attorney;  is 
that  correct,  sir? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  When  you  were  describing  the  financial  rec- 
ords and  the  personal  real  estate  investment  records  of  Mr.  and 
Mrs.  Clinton,  did  anyone  from  the  Justice  Department  or  the  police 
request  that  you  provide  further  detail  with  respect  to  those 
records? 

Mr.  Nussbaum.  No. 

Mr.  Ben-Veniste.  Did  they  ask  you  in  any  way  to  break  down 
what  investments,  what  year  tax  records,  what  was  included  in 
that  material  that  you  described  in  summary  form? 

Mr.  Nussbaum.  No. 

Mr.  Ben-Veniste.  Was  there  any  indication  whatsoever  that  they 
were  interested  in  reviewing  any  of  that  material? 

Mr.  Nussbaum.  There  was  no  such  indication. 

Mr.  Ben-Veniste.  I  would  like — I  see  that  my  time  is  about  up. 

The  Chairman.  Do  you  have  another  question? 

Mr.  Ben-Veniste.  No,  I  think  we  would 

The  Chairman.  If  you  have  another  line,  then,  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Good  morning,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Good  morning,  Mr.  Chertoff. 

Mr.  Chertoff.  Let  me  direct  your  attention  to  Monday,  July  26, 
which  you've  indicated  in  your  opening  statement  was  the  day  dur- 
ing which  Mr.  Neuwirth  called  your  attention  to  pieces  of  paper 
that  he  told  you  he  had  found  in  the  briefcase  in  Mr.  Foster's  office. 

After  that  period  of  time,  there  came  a  point  either  later  on  Mon- 
day or  early  on  Tuesday  where  you  called  Deborah  Gorham  into 
your  office;  correct? 
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Mr.  NUSSBAUM.  I  have  no  firm  recollection  of  that  happening.  I 
don't  say  it  didn't  happen.  I'm  not  saying — undoubtedly,  as  I  recon- 
struct it  now,  I  called  Deborah  Grorham  in  and  probably  asked  her 
what  she  knew  about  Vince's  briefcase  or  scraps  at  the  bottom  of 
the  briefcase,  but  as  I  sit  here  now,  I  have  no  firm  recollection  of 
that  conversation. 

Mr.  Chertoff.  You  have  some  kind  of  a  recollection;  right? 

Mr.  NusSBAUM.  I  have  some  kind  of  a  recollection,  yes. 

Mr.  Chertoff.  Is  it  fair  to  say  that  the  two  of  you  were  by  your- 
selves? 

Mr.  NusSBAUM.  No,  I  can't  remember  that. 

Mr.  Chertoff.  Did  you  question  her? 

Mr.  NusSBAUM.  My  answer  to  that  is  probably  yes. 

Mr.  Chertoff.  Did  you  grill  her? 

Mr.  NusSBAUM.  No,  my  answer  to  that  is  no.  As  I  said  yesterday, 
Mr.  Chertoff,  Deborah  was  in  severe  grief  and  shock.  It  lasted  with 
her  a  lot  longer,  understandably — please,  Mr.  Chertoff,  let  me  fin- 
ish. 

Mr.  Chertoff.  Go  ahead. 

Mr.  NUSSBAUM.  Let  me  finish.  It  lasted  a  lot  longer  with  her 
than  with  other  people  and  that's  understandable.  Her  boss  just 
died,  and  she  was — I  don't  want  to  use — a  little  bit  out  of  it  from 
time  to  time.  I  think  at  that  time,  it  was  perfectly  understandable. 
I  think  I  was  probably  very  gentle  with  her  at  that  time,  but,  none- 
theless, persistent.  If  I  wanted  to  ask  her  a  question,  I  might  have 
asked  it  more  than  one  time,  that  question.  So  I  can  understand 
her  now  looking  back  and  thinking  of  that  as  grilling.  I  didn't  per- 
ceive it  as  grilling,  nor  do  I  believe  that  I  did  grill  her. 

Mr.  Chertoff.  Before  I  pick  up  on  that  line  of  questioning,  you 
made  an  observation  about  her  state  of  mind.  Is  this  something 
she's  told  you? 

Mr.  NUSSBAUM.  No 

Mr.  Chertoff.  Has  she  told  you  she  was  overcome  by  grief  and 
more  overcome  by  grief  than  anybody  else? 

Mr.  NUSSBAUM.  No,  this  is  something  I  observed  at  the  time. 

Mr.  Chertoff.  This  is  your  speculation,  or  your  interpretation, 
or  your  opinion  about  her  state  of  mind;  right? 

Mr.  NusSBAUM.  The  best  word  is  my  observation. 

Mr.  Chertoff.  Your  opinion;  right? 

Mr.  NUSSBAUM.  My  observation,  what  I  perceived  at  the  time. 

Mr.  Chertoff.  Now,  in  the  questioning  of  Ms.  Gorham,  did  you 
probe  her  to  see  what  she  had  seen  on  the  paper  in  the  briefcase? 

Mr.  NUSSBAUM.  I  may  have,  but  I  have  no  present  memory  of 
that. 

Mr.  Chertoff.  Did  you  ask  her  to  describe  what  she  had  seen 
in  the  briefcase? 

Mr.  NUSSBAUM.  I  most  likely  did. 

Mr.  Chertoff.  Did  you  ask  her  whether  the  paper  in  the  brief- 
case was  torn  up  when  she  saw  it  or  whole  when  she  saw  it? 

Mr.  NUSSBAUM.  I  don't  remember  that. 

Mr.  Chertoff.  But  you  don't  doubt  it? 

Mr.  NUSSBAUM.  I  don't  doubt  it. 

Mr.  Chertoff.  Did  you  ask  her  how  many  sheets  of  paper  she 
had  seen  in  the  briefcase? 
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Mr.  NUSSBAUM.  I  don't  recall  asking  her  that. 

Mr.  Chertoff.  Did  you  ask  her  what  color  the  paper  she  saw  in 
the  briefcase  was? 

Mr.  NusSBAUM.  I  don't  recall  asking  her  that. 

Mr.  Chertoff.  Can  you  say  you  didn't  ask  her  that? 

Mr.  NusSBAUM.  No,  I  can't  say  I  didn't  ask  her  that. 

Mr.  Chertoff.  Were  you  trying  to  get  a  complete  picture  from 
her  about  everjdihing  that  she  had  seen  in  the  briefcase  earlier  in 
time? 

Mr.  NUSSBAUM.  Yes,  I  think  that's  fair. 

Mr.  Chertoff.  Now,  when  you  questioned  her  about  this,  you  al- 
ready had  the  briefcase;  right? 

Mr.  NUSSBAUM.  I  believe  so,  yes,  I  certainly  had  the  briefcase, 
yes. 

Mr.  Chertoff.  Of  course;  right? 

Mr.  NUSSBAUM.  Absolutely,  yes. 

Mr.  Chertoff.  This  is  after  Mr.  Neuwirth  told  you  what  he 
found  in  it? 

Mr.  NUSSBAUM.  Yes. 

Mr.  Chertoff.  So  you  had  whatever  paper  Mr.  Neuwirth  showed 
you;  right? 

Mr.  NUSSBAUM.  That's  correct. 

Mr.  Chertoff.  You  had  the  briefcase  to  go  look  at;  right? 

Mr.  NUSSBAUM.  Yes. 

Mr.  Chertoff.  In  fact,  the  briefcase  had  been  in  your  possession 
and  control  the  previous  Thursday;  right? 

Mr.  NUSSBAUM.  It  was,  yes. 

Mr.  Chertoff.  Yet  you  nevertheless  asked  Ms.  Gorham  to  sit 
there  while  she  told  you  what  she  had  seen  the  previous  week  in 
the  briefcase;  is  that  correct? 

Mr.  NussBAUM.  As  I  say,  I  don't  have  a  firm  recollection,  but  she 
remembers  it,  and  I  have  no  reason  to  dispute  her  recollection 
about  that. 

Mr.  Chertoff.  Did  she  tell  you  about  a  folder  she  had  seen  in 
the  briefcase? 

Mr.  NUSSBAUM.  I  recall  no  such  conversation  about  a  folder  in 
the  briefcase. 

Mr.  Chertoff.  So  when  you  say  you  don't  recall  it,  because 
again  sometimes  when  you've  said  you  don't  recall,  it  means  you 
don't  deny  it.  Sometimes  you've  said  no,  it  didn't  happen. 

Mr.  NUSSBAUM.  Well,  that's  a  fair  comeback  to  me.  My  comeback 
to  you  will  be  I  don't  believe  there  was  such  a  conversation  about 
a  folder.  At  least  I  don't  remember  any  such  conversation. 

Mr.  Chertoff.  That  would  be  pretty  memorable;  right,  if  she 
had  told  you  there  was  a  folder  in  there? 

Mr.  NUSSBAUM.  No,  not  necessarily. 

Mr.  Chertoff.  In  other  words,  if  Ms.  (rorham  had  told  you  that 
on  the  previous  Thursday,  as  she's  testified,  she  did  tell  you — I 
should  tell  you  to  be  fair — if  she  told  you  on  the  previous  Thursday 
she  saw  a  folder  in  the  briefcase,  it  wouldn't  concern  you  that  no 
such  folder  had  emerged  on  the  26th? 

Mr.  NUSSBAUM.  No,  I  pulled  out  all  the  folders  that  were  in  the 
briefcase  on  the  22nd.  I  don't  remember  any  discussion  about  a 
folder.  I  pulled  the  briefcase  over  to  me,  reached  down  and  pulled 
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out  all  the  files  and  all  the  folders,  to  use  that  terminology,  from 
the  briefcase. 

Mr.  Chertoff.  So  you  knew  what  was  in  the  briefcase  as  such 
the  22nd? 

Mr.  NUSSBAUM.  Obviously,  there  were  files  and  folders  in  the 
briefcase  which  I  took  out  and  put  on  top  of  Vince  Foster's  desk. 
I've  testified  to  that. 

Mr.  Chertoff.  Even  though  you  were  the  one  who  handled  the 
briefcase  on  the  22nd  and  even  though  you  had  the  briefcase  on  the 
26th  and  even  though  Mr.  Neuwirth  gave  you  the  pieces  of  paper 
in  the  briefcase  on  the  26th,  you  nevertheless  were  asking  her  to 
tell  you  what  she  had  seen  in  the  briefcase.  Did  you  think  she  had 
seen  something  there  you  hadn't  seen? 

Mr.  NusSBAUM.  No.  To  try  to  reconstruct  it  now 

Mr.  Chertoff.  Remember,  don't  reconstruct.  Remember,  if  you 
can. 

Mr.  NusSBAUM.  We  had  found  a  handwritten  list  and  I  wanted 
to  see  if  she  had  any  idea  when  Vince  wrote  this  piece  of  paper, 
when  he  put  it  in  his  briefcase,  if  she  had  any  knowledge  of  those 
facts.  She  was  the  one  who  was  closest  to  him  in  a  working  sense, 
support  sense  in  the  office  and  she  may  have  had  a  knowledge  as 
to  when  he  wrote  out  this  handwritten  list,  when  he  tore  it  up, 
when  he  threw  it  in  the  briefcase. 

She  had  no  such  knowledge,  at  least  she  didn't  convey  any  such 
knowledge  to  me,  so  that's  what  I  was  trying  to  do.  I  was  trying 
to  find  out  if  she  knew  anything  about  the  scraps  of  paper  that 
Steve  Neuwirth  found  in  the  briefcase  on  July  26.  I  think,  Mr. 
Chertoff,  that's  a  perfectly  natural  thing  to  do. 

Mr.  Chertoff.  I  understand  why  you  would  want  to  ask  her  if 
she  had  ever  seen  him  write  a  list,  but  I  must  say  what  puzzles 
me  is  why  you  would  ask  her  what  she  had  seen  in  the  briefcase 
after  his  death. 

Mr.  NUSSBAUM.  I  frankly  don't  recall  particularly  asking  her 
what  she  had  seen  in  the  briefcase  after  his  death,  although  I  may 
have  said  that  in  connection  with  the  discussion  as  to  how — if  she 
knew  anything  about  how  these  scraps  of  paper  or  this  note,  this 
list  got  into  the  briefcase. 

Mr.  Chertoff.  Didn't  we  just  establish  a  moment  ago  that  you, 
in  fact,  did  ask  her  questions  about  what  she  saw  in  the  briefcase? 

Mr.  NUSSBAUM.  My  memory  is  vague.  If  she  says  it,  I  don't — I 
can't  dispute  it,  and  it  may  well  have  happened. 

Mr.  Chertoff.  Of  course,  that  would  have  been  at  a  period  of 
time  after  Mr.  Foster  died;  right? 

Mr.  NUSSBAUM.  Yes,  of  course. 

Mr.  Chertoff.  Now,  as  to  the  folder,  you  have  no  recollection 
about  that? 

Mr.  NUSSBAUM.  No,  I  have  no  recollection  about  asking  for  a  fold- 
er, because  I  was  clear  in  my  mind  that  I  had  pulled  out  all  the 
folders  from  the  briefcase  on  July  22. 

Mr.  Chertoff.  How  did  you  react  when  she  said  to  you  well,  I 
saw  something  yellow  in  the  bottom  of  the  briefcase  and  the  top  of 
the  folder? 

Mr.  NUSSBAUM.  Frankly,  Mr.  Chertoff,  I  don't  remember  her  say- 
ing that  to  me. 
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Mr.  Chertoff.  All  right.  That's  fair.  There  came  a  point  in  time 
that  evening  when  you  wanted  to  have  a  typewriter  brought  into 
your  office? 

Mr.  NUSSBAUM.  I  don't  recall  that. 

Mr.  Chertoff.  So  you  don't  have  a  memory  of  that  either? 

Mr.  NusSBAUM.  I  don't  have  a  memory  of  that.  I  remember  want- 
ing to  transcribe  the  note  and  I  remember  it  may  well  be  that  I 
or  Steve  Neuwirth  asked  for  a  t5rpe writer.  I  have  no  memory  of  it. 
I  don't  think  it  happened,  but  it's  possible.  I  do  remember  wanting 
to  transcribe  the  note — that  I  remember  clearly — and  I  remember 
thinking  probably  the  best  way  to  do  it  was  to  do  what  I  did,  which 
is  namely  to  write  out  in  my  own  handwriting  the  note  just  as 
Vince  had  written  out  the  note — or  a  list,  not  really  a  note,  the  list 
as  he  did  it.  I  did  that  so  that  it  would  enable  me  to  show  it  to 
anybody  I  had  to  show  it  to,  and  that's  what  I  did 

Mr.  Chertoff.  When  did  you  call  Susan  Thomases  to  tell  her — 
or  when  did  you  speak  to  Susan  Thomases  and  tell  her  about  the 
discovery  of  the  writing? 

Mr.  NusSBAUM.  Until  Ms.  Thomases  testified  here,  I  did  not  re- 
member a  discussion  with  Susan  Thomases  about  the  writing  on 
July  26,  except  it's  quite — if  Susan  Thomases  has  testified  to  such 
a  conversation,  I  have  no  doubt  that  that  conversation  took  place 
as  she  describes  it. 

Mr.  Chertoff.  Do  you  remember  it? 

Mr.  NUSSBAUM.  I  have  no  memory  of  that  conversation. 

Mr.  Chertoff.  So  you  can't  help  us  understand  why  you  would 
have  told  Susan  Thomases  about  the  note  before,  let's  say,  Lisa 
Foster  heard  about  it? 

Mr.  NUSSBAUM.  No.  I  can  understand  why  I  would  discuss  it  with 
her.  I  discussed  it — she  was — again,  as  I  said  yesterday,  she  was 
a  friend  and  a  close  advisor  of  the  President  and  the  First  Lady 
and  of  mine  in  the  White  House.  This  was  an  event  which  was  of 
some  importance.  I  didn't  see  any  harm  in  her  knowing  about  it. 
It  was  clear  from  minute  1,  as  far  as  I  was  concerned,  from  the 
time  we  discovered  this  handwritten  list,  that  it  would  be  turned 
over — let  me  finish,  Mr.  Chertoff. 

Mr.  Chertoff.  I'm  not  stopping  you,  Mr.  Nussbaum, 

Mr.  NUSSBAUM.  I  saw  your  lips  moving. 

Mr.  Chertoff.  Just  a  facial  mannerism. 

Mr.  NUSSBAUM.  OK.  So  from  minute  1,  I  knew  it  was  going  to 
be  turned  over  to  the  law  enforcement  authorities  as  soon  as  pos- 
sible, which  turned  out  to  be  the  next  day.  I  saw  no  problem — al- 
though I  have  no  memory  of  this  conversation,  I  would  see  no  prob- 
lem in  telling  Ms.  Thomases  that  we  had  found  such  a  list,  which 
was  going  to  the  law  enforcement  authorities. 

Mr.  Chertoff.  On  that  same  day  did  you  see  a  problem  with 
telling  Janet  Reno  or  Phil  Heymann  that  you  found  the  list? 

Mr.  Nussbaum.  We  were  going  to  turn  the  note  over  to  law  en- 
forcement. The  problem — and  maybe  I  should  have  told  Janet  Reno 
and  Phil  Heymann,  in  retrospect,  on  that  day. 

Mr.  Chertoff.  Was  that  one  of  those  big  calls  that  maybe  you 
say  you  didn't  make? 

Mr.  Nussbaum.  No,  that  was  a  little  call  because  I  talked  to 
them  the  next  day.  Let  me  say,  once  this  note  was  turned  over,  it 


1333 

was  only  a  matter  of  time — and  perhaps  a  short  period  of  time — 
that  the  thing  would  become — there  would  be  widespread  publicity 
about. 

All  I  wanted  was  for  Lisa  Foster  to  have  a  chance  to  see  it  her- 
self. I  thought  that  was  just  common  decency  to  have  a  chance  to 
see  it  herself,  and  I  thought  the  President,  if  he  wished,  which  he 
didn't  wish,  ultimately,  would  have  an  opportunity  to  hold  it  in  his 
own  hand,  in  effect,  and  look  at  it  himself  and  then  it  would  be 
turned  over  to  Janet  Reno  or  Phil  Heymann  or  the  Park  Police  ulti- 
mately. I  didn't  think  that  was  a  strange  act  or  improper  conduct. 
I  thought  that  was  acting  in  a  human,  decent  way  and  I  have  no 
regrets  about  doing  it  like  that. 

Mr.  Chertoff.  Let  me  say  this,  if  I  can  just  close  with  this.  I 
understand  why  as  a  matter  of  respect  for  Lisa  Foster  and  the 
President  you  would  want  them  to  be  the  first  to  know  about  the 
note.  I  also  understand  that  there  was  some  discussion  about  exec- 
utive privilege  or  something. 

Mr.  NussBAUM.  Correct. 

Mr.  Chertoff.  What  I'm  having  difficult  understanding,  maybe 
you  can  reflect  on  it  and  we'll  get  back  to  it  later,  is  why  in  light 
of  that  sensitivity  that  the  President  and  Lisa  Foster  ought  to  be 
the  first  to  know  about  it,  why  is  it  that  Susan  Thomases  actually 
learned  before  both  of  them? 

Mr.  NusSBAUM.  Susan  Thomases  didn't  learn  before  both  of 
them,  before  the  President  and  Lisa  Foster.  I  called  Jim  Hamil- 
ton— I  talked  to  Jim  Hamilton 

Mr.  Chertoff.  When? 

Mr.  NusSBAUM.  I'm  almost  positive  I  talked  to  Jim  Hamilton  on 
Monday,  July  26,  after  we  found  the  note  to  tell  him  we  had  found 
the  note  so  he  could  break  it  to  Lisa.  I  wasn't  the  first  one  who 
broke  it  to  Lisa  that  we  had  found  a  note.  I  called  the  family  law- 
yer on  July  26  and  said  we  had  found  this  note.  We  found  this  list. 
He  was  the  one  who  told  me  Lisa  was  coming  in  the  next  day,  so 
that  provided  me  then  the  opportunity  to  sit  down  with  Lisa  myself 
and  to  hand  it  to  her,  but  Lisa  Foster  found  out  about  the  note  on 
July  26  from  Jim  Hamilton,  That  was  another  person  I  talked  to 
on  that  day. 

Mr.  Chertoff.  You're  confident  that  on  the  26th  Lisa  Foster 
knew  about  the  note? 

Mr.  NUSSBAUM.  Well,  I'm  not — I  assumed — ^maybe  I  was  speak- 
ing too  fast. 

Mr.  Chertoff.  Let's  be  careful.  Let's  not  assume. 

Mr.  NUSSBAUM.  That's  correct.  That's  correct.  I  told  it  to  Hamil- 
ton on  the  26th  and  my  assumption  is  that  Hamilton  would  then 
call  Lisa  Foster.  But  when  Lisa  Foster  walked  into  my  office  on  the 
27th,  I  just  didn't  pop  this  note  on  her  and  say  look  what  we  found 
and  she  was  shocked.  She  knew  she  was  coming  to  my  office  to  see 
a  note. 

Mr.  Chertoff.  I  guess  I  leave  you  with  a  final  question.  Why  is 
it  that — bearing  in  mind  the  very  reasonable  belief  that  you  ought 
to  respect  the  privacy  of  the  President  and  Lisa  Foster  in  terms  of 
having  them  know  about  the  note  first,  why  is  it  that  on  the  Mon- 
day in  question  you  chose  to  call  Susan  Thomases  or  to  speak  to 
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Susan  Thomases  and  tell  her  about  the  note  and  yet  you  didn't  tell 
Phil  Heymann  or  Janet  Reno? 

Mr.  NUSSBAUM.  I  didn't  choose — I  don't  believe  I  chose  to  call 
Susan  Thomases. 

Mr.  Chertoff.  Speak  to  her. 

Mr.  NusSBAUM.  I  did  speak  to  her.  I  spoke  to  Susan. 

Mr.  Chertoff.  She  did  not  compel  you  to  tell  her? 

Mr.  NusSBAUM.  No,  she  didn't  compel  me  to  tell  her,  but  she's 
a  close  advisor,  a  close  friend  of  mine,  a  close  friend  of  the  Clin- 
tons, and  a  close  friend  of  Vince  Foster.  She  seemed  a  natural  per- 
son to  disclose  this  information  to  when  this  information  was  going 
to  be  disclosed  shortly  thereafter  to  law  enforcement.  I  still  see 
nothing  wrong  with  it,  Mr.  Chertoff. 

The  Chairman.  Senator  Sarbanes.  Thank  you  for  your  patience 
and  I  think  it  is  important  that  counsels  on  both  sides  get  an  op- 
portunity to  complete  a  line  if  the/re  pursuing  it.  I  want  to  thank 
you  for  that. 

Senator  Sarbanes.  I  yield  to  Senator  Boxer,  Mr.  Chairman. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  Thank  you  so  much. 

Mr.  Nussbaum,  the  last  time  we  saw  each  other  was  in  round  2 
of  the  Whitewater  hearings  and  we  are  now  in  round  3  and  it's  not 
clear  how  many  more  rounds  we  have  to  go  and  you've  been  around 
and  around  these  issues  frankly,  I  think,  a  very  long  time. 

I  don't  know  what  else  there  is  other  than  pound  away  at  points 
you've  already  made.  But  it's  interesting  to  me  because  when  I 
questioned  you  last  time  you  and  I  had  a  disagreement  over  the 
matter  of  recusal. 

Mr.  Nussbaum.  Yes. 

Senator  Boxer.  It  was  a  very,  I  thought,  important  disagreement 
which  revolved  around  your  point  of  view  at  that  time  that  when 
there  are  no  technical  conflicts  of  interest,  you  think  an  individual 
should  not  recuse.  And  I  said  what  was  more  important  is  how  the 
person  felt  inside  and  if  the  person  felt  uncomfortable,  that  should 
be  the  guide.  So  it  was  an  issue  where  we  had  a  disagreement  and 
I  have  to  tell  you  as  I  approach  this  hearing  I  thought  I  was  going 
to  disagree  with  you  again  fairly  vehemently.  I  honestly  thought  I 
was  going  to  view  your  moves  on  that  day  in  terms  of  the  papers, 
which  is  supposed  to  be  what  we're  talking  about  today,  the  han- 
dling of  the  papers. 

Mr.  Nussbaum.  Yes. 

Senator  Boxer.  I  felt  I  was  going  to  view  you  as  being  dictatorial 
and  uncaring  about  the  views  of  others,  and  I  have  to  say  as  I  lis- 
ten to  you  and  I  listen  to  other  people  who  have  testified,  I  believe 
you  took  a  compromise  course  to  the  issue,  a  moderate  course  be- 
tween those  who  told  you  there  should  be  no  access  and  those  who 
told  you  there  should  be  unfettered  access  essentially.  And  I 
would — and  we  are  going  other  ground,  but  as  we  get  further  and 
further  to  the  end  of  these  hearings,  I  think  it's  important  for  my 
own  self  to  sum  up  what  I've  learned. 

Now,  if  you  listen  to  Mr.  Heymann,  he  says,  and  I'm  quoting 
from  his  deposition,  "I  thought  that  for  the  White  House  Coun- 
sel's"— wait  a  second.  I  have  to  find  the  rest  of  this.  "I  thought  that 
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for  the  White  House  Counsel's  Office  to  make  these  decisions  large- 
ly by  itself  as  it  did  was  simply  not  an  acceptable  way  of  address- 
ing them.  A  player  with  significant  stakes  in  the  matter  cannot 
also  be  a  referee."  And  he  was  very  clear  about  his  feelings  on  that 
point  and  you  have  stated  you  respect  his  point  of  view  although 
you  disagree  with  it;  is  that  correct? 

Mr.  NUSSBAUM.  That's  correct,  Senator. 

Senator  Boxer.  You  don't  think  that  he's  being,  shall  we  say,  un- 
reasonable to  have  this  point  of  view? 

Mr.  NusSBAUM.  Well,  I  understand  his  point  of  view.  I  do  respect 
it  and  he  is  a  very  able  and  respected  person,  but  I  do  have  a  vehe- 
ment disagreement  with  his  point  of  view,  which  I  expressed  yes- 
terday. Senator,  with  all  due  respect  to  you  and  to  the  other  Mem- 
bers of  this  Committee,  I  think  in  some  ways  it's  even  a  dangerous 
and  cynical  point  of  view  because  what  it  says  is  basically,  as  I  said 
in  my  statement  yesterday,  that  only  Justice  Department  lawyers 
can  somehow  be  trusted  and  other  lawyers  who  have  the  same  eth- 
ical obligations.  White  House  lawyers  or  private  lawyers,  are  not 
deserving  of  trust.  And  while  I  know  Phil  doesn't  intend  to  do  this, 
what  that  does  is  feed  into  the  very  cynicism  which  sort  of  per- 
vades a  lot  of  what's  going  on  today. 

Senator  Boxer.  I  appreciate  that  view.  And  then  you  had  Mr. 
Quinn  on  the  other  side,  who  said,  and  I  quote,  "It  was  my  view 
at  the  time  and  it  remains  my  view  today  that  prior  to  the  search 
of  Mr.  Foster's  office  by  the  Park  Police,  it  was  incumbent  upon  Mr. 
Nussbaum  or  some  other  appropriate  person  from  the  Counsel's  Of- 
fice to  undertake  a  preliminary  review  in  order  to  determine 
whether  there  were  sensitive,  privileged,  or  classified  materials 
that  required  protection.  As  far  as  I  was  concerned,  these  obliga- 
tions simply  were  more  important  than  to  maintain  good  appear- 
ances." 

In  other  words,  cutting  through  that,  what  Mr.  Quinn  said  is  you 
should  have  shut  the  door,  gone  through  every  piece  of  paper  in 
that  office,  decided  what  was  privileged  and  then  invite  everyone 
in.  You  rejected  that.  Can  you  explain  to  me  why  you  rejected  that? 

Mr.  Nussbaum.  Your  description  of  Mr.  Quinn's  position  is  abso- 
lutely correct. 

Senator  Boxer.  I  read  it  from  his  deposition. 

Mr.  Nussbaum.  Absolutely  precise.  That's  exactly  the  position  he 
took,  and  I  respected  that  view.  He's  a  very  able  lawyer  and  a  very 
experienced  lawyer  also.  I  understood  that  view.  The  reason  I  re- 
jected it  is  because,  frankly,  I  was  Counsel  to  the  President  in  his 
official  capacity.  I  was  not  representing  a  private  individual  and. 
Senator,  I  was  concerned  about  public  perceptions.  I  was  concerned 
about  appearances,  and  I  didn't  think  it  was  necessary  to  bar  the 
door  to  Mr.  Foster's  office  in  order  to  adequately  protect  our  rights, 
the  right  to  protect  confidentiality  and  privilege  and  to  preserve  the 
right  to  protect  privilege  and  law  enforcement  issues. 

Senator  Boxer.  So  what  you  did  was,  you  had  the  Justice  De- 
partment and  the  Park  Police  there  and  you  basically  described 
each  document  and  put  it  in  the  appropriate  place.  Now,  I  want  to 
get  to  this  other  question  that  keeps  coming  back  and  I  guess  we'll 
have  another  person  after  you  come  and  say  the  same  thing,  that 
you  had  promised  Mr.  Heymann,  you  had  made  a  commitment. 
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signed,  sealed,  and  delivered  that  you  were  going  to  do  it  a  dif- 
ferent way,  that  the  police  would  be  able  to,  in  fact,  look  at  every 
document  rather  than  you  describe  it.  Now,  when  you  testified,  you 
said,  "I  told  them  I  would  consider  it.  I  never  promised  it."  And 
what  I'm  trying  to  see  if  I  can  have  you  remember  is  this: 

Sometimes  I  have  people  come  into  my  office  from  both  sides  of 
an  issue  because  I  like  to  work  out  disagreements  with  everyone 
in  the  room,  rather  than  meeting  one  person  here,  another  person 
another  day.  Each  side  presents  a  view,  and  I  try  to  be  objective 
and  I  sit  back  and  they  talk  about  it.  Sometimes  they  have  left  my 
office  and  one  party  said  she's  going  to  be  a  cosponsor  of  the  bill, 
and  the  other  party  said  she  opposes  the  bill  and  what  I  basically 
said  in  the  meeting  was  not  much,  except  that's  interesting.  That's 
a  good  idea.  That's  a  good  point.  I'm  going  to  consider  it. 

Thinking  back  to  that  moment  because  that's  an  important  point 
because  Members  on  the  other  side  are  saying  you  reneged  on  a 
promise,  and  the  hint  is  that  someone  whispered  in  your  ear  and 
said,  Bernie,  back  out  of  that  deal.  Can  you  tell  us,  if  you  can,  what 
you  may  have  said  to  lead  people  to  think  you  had  already  decided 
on  something  £ind  it  was  done? 

Mr.  NUSSBAUM.  I  said  the  kind  of  things  that  you  just  described 
that  you  say  sometimes  when  people  are  in  your  office.  I  said  yes, 
that  is  an  interesting  proposal.  It's  something  that  we  can  talk 
about  and  it's  something  that  I  can  consider.  I  am  worried  about 
a  waiver.  I'm  not  sure  it  meets  my  needs,  but  it  is  something  we 
can  talk  about.  I  wanted  to  accommodate  them.  I  really  was  sort 
of  trying  to  bend  over  backward  to  get  them  into  the  office  without 
violating  my  ethical  obligations,  so  I  may  have  expressed  interest 
in  what  they  perceive  to  be  a  compromised  proposal  and  it  may 
well  be  they  left  feeling  there  was  an  agreement  and  it  may  well 
be,  then,  that  I'm  responsible  for  a  misunderstanding  or  miscom- 
munication,  but  in  my  mind.  Senator,  I  did  not  agree  nor  did  I  say 
I  agree  nor  in  my  colleagues'  minds  who  were  present  with  me 
from  the  White  House  Counsel's  Office — did  they  believe  there  was 
an  agreement. 

Senator  BoxER.  So  I  can  sum  up,  you  may  have  said  some  en- 
couraging words  in  terms  of  the  idea  so  as  not  to  say  to  somebody 
that's  a  bad  idea.  Now,  the  undercurrent  through  all  these  hear- 
ings is  that  the  First  Lady  is  telling  you  what  to  do  with  the  han- 
dling of  the  papers  through  all  this.  I  have  a  couple  of  quick  ques- 
tions. They're  yes  or  no.  Did  the  First  Lady  personally  tell  you  how 
to  handle  the  papers  in  the  office? 

Mr.  NUSSBAUM.  No. 

Senator  Boxer.  Did  she  tell  you  what  to  do  through  Susan 
Thomases? 

Mr.  NUSSBAUM.  No. 

Senator  Boxer.  Did  she  tell  you  what  to  do  through  any  other 
intermediary? 

Mr.  NUSSBAUM.  No. 

Senator  Boxer.  Did  she  write  you  a  note  telling  you  what  to  do? 

Mr.  NUSSBAUM.  No. 

Senator  Boxer.  Did  she  send  you  an  E-mail  telling  you  what  to 
do? 

Mr.  NUSSBAUM.  No. 
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Senator  BoXER.  Did  she  ever  call  you  up  and  tell  you  what  to  do? 

Mr.  NussBAUM.  No. 

Senator  BoxER.  Do  you  ever  take  instructions  from  Susan 
Thomases? 

Mr.  NusSBAUM.  No. 

Senator  BoxER.  If  Mrs.  Clinton  wanted  to  tell  you  something, 
would  she  go  through  an  intermediary? 

Mr.  NusSBAUM.  Not  likely.  Mrs.  Clinton  and  I  talk  to  each  other 
directly.  We  don't  always  agree  with  each  other,  but  we  have  a  re- 
lationship in  which  we're  very  candid  and  frank  with  each  other. 
She's  not  afraid — ^believe  me,  she's  not  £ifraid  to  tell  me  what  she 
thinks  and  I  happen  not  to  be  afraid  to  tell  her  what  I  think. 

Senator  BoxER,  Did  you  ever  think  it  would  be  necessary  to  ask 
Mrs.  Clinton  or  the  President  what  you  should  do  in  the  handling 
of  the  office  papers? 

Mr.  NUSSBAUM.  No,  I  felt  this  was  my  call  to  make,  my  decision 
to  make  as  White  House  Counsel. 

Senator  BoxER.  Those  personal  files — and  I'm  almost  finished, 
Mr.  Chairman — that  were  in  Mr.  Foster's  office,  they  had  to  do 
with  filing  of  official  documents,  did  they  not? 

Mr.  NUSSBAUM.  Yes,  they  were  being  used 

Senator  Boxer.  Conflict  of  interest  forms,  blind  trust? 

Mr.  NUSSBAUM.  Correct. 

Senator  BoxER.  The  things  that  we  have  to  do  as  well  here? 

Mr.  NUSSBAUM.  That's  correct. 

Senator  BoxER.  You  believed  they  belonged  to  the  Clintons  and 
you  sent  them  over  to  them,  and  I  guess  my  final  question  is  this: 
President  and  Mrs.  Clinton  are  American  citizens,  are  they  not? 

Mr.  NUSSBAUM.  Yes,  they  are. 

Senator  Boxer.  Do  they  not  have  the  rights  of  any  other  individ- 
ual? 

Mr.  NUSSBAUM.  I  believe  so. 

Senator  Boxer.  Does  every  individual  in  this  country  have  a 
right  to  have  their  personal  papers  that  refer  to  their  private  busi- 
ness? 

Mr.  NUSSBAUM.  Yes. 

Senator  BoxER.  Wasn't  that  what  you  did,  you  sent  them  their 
private  papers  and  you  suggested  it  go  to  their  private  attorney? 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Boxer.  Thank  you  very  much. 

Mr.  NUSSBAUM.  Thank  you.  Senator. 

The  Chairman.  Thank  you.  Senator. 

Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Thank  you,  Mr.  Chairman. 

Good  morning,  late  morning  anyway,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Good  morning.  Senator. 

Senator  Shelby.  Mr.  Nussbaum,  if  someone  controls  anything, 
isn't  that  central  to  the  outcome,  is  control  central  to  the  outcome 
of  the  transaction?  For  example,  if  someone  controls  something,  you 
can  just  about  predict  the  outcome,  can't  you?  I'm  asking  you  an 
abstract  question,  but  this  is  basically  a  given,  isn't  it? 

Mr.  Nussbaum.  Yes,  to  some  extent. 
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Senator  Shelby.  That's  what  I'm  asking  you.  Thank  you. 

So  I  want  to  follow  up  with  this,  Mr.  Nussbaum.  Who  controlled 
the  investigation  of  Mr.  Foster's  death,  the  Department  of  Justice, 
the  FBI,  the  Park  Police,  or  you? 

Mr.  Nussbaum.  I  did  not  control  the  investigation  of  Mr.  Foster's 
death.  I  was  responding  to  inquiries  made  by  investigators,  namely 
the  Park  Police,  the  Justice  Department,  and  the  FBI.  That  is  not 
control. 

Senator  Shelby.  Who,  Mr.  Nussbaum,  decided  how  the  search 
would  be  conducted?  The  Department  of  Justice,  the  FBI,  the  Park 
Police,  or  you? 

Mr.  Nussbaum.  I  decided  in  the  first  instance  how  the  search 
would  be  conducted,  but  after  the  search  was  conducted,  if  there 
was  any  disagreement,  or  any  feeling  that  it  was  inadequate  in  any 
way,  there  was  a  number  of  remedies  available  to  the  Justice  De- 
partment and  other  law  enforcement  agencies.  Namely,  they  could 
subpoena  things,  they  could  ask  for  search  warrants,  which  of 
course  there  was  no  basis  in  this  case  to  ask  for.  There's  a  number 
of  things  that  could  have  been  done  by  them  if  they  felt  that  the 
search  was  inadequate  in  any  way  or  correct  processes  were  not 
being  followed.  I  did  not  control  the  law  enforcement  process. 

Senator  Shelby.  But  you  controlled  the  basics  of  all  of  it.  I  want 
to  go  on. 

Mr.  Nussbaum.  I  disagree  with  that.  Senator,  as  you  know. 

Senator  Shelby.  I  think  it's  an  important  question.  Did  you  de- 
cide, Mr.  Nussbaum,  as  White  House  Counsel,  to  have  your  associ- 
ates in  the  White  House  Counsel's  Office  sit  in  on  the  interviews 
conducted  by  the  Park  Police  and  the  FBI,  did  you? 

Mr.  Nussbaum.  Yes. 

Senator  SHELBY.  Who  decided,  then,  Mr.  Nussbaum,  or  let  me  re- 
phrase that.  Strike  that. 

Mr.  Nussbaum.  There  was  no  objection.  Senator. 

Senator  Shelby.  Who  decided  when  the  note  that  was  found 
would  be  turned  over  to  the  investigators?  Did  you  decide  that? 

Mr.  Nussbaum.  Yes,  I  did. 

Senator  Shelby.  Who  controlled  basically  the  investigation  of 
Mr.  Foster's  death? 

Mr.  Nussbaum.  The  investigators,  not  me. 

Senator  Shelby.  Not  you?  You  had  nothing  to  do  with  it? 

Mr.  Nussbaum.  I  didn't  control  the  investigation.  I  was  respond- 
ing to  inquiries,  producing  documents,  providing  interviews,  and 
also  turning  over  the  note.  We  were  cooperating  with  the  investiga- 
tors in  an  intense  but  sensible  fashion. 

Senator  Shelby.  But  going  back  to  the  abstract  question  I  asked 
you,  and  you  answered  it  in  the  affirmative  when  I  said  basically 
control  of  anything  is  central  to  the  outcome  of  that  particular 
transaction.  I  think  it  would  apply  to  you  in  this  situation. 

Mr.  Nussbaum.  But  I  just  told  you,  I  didn't  control. 

Senator  Shelby.  That  was  your  opinion? 

Mr.  Nussbaum.  That's  correct.  It's  also  the  truth. 

Senator  Shelby.  Mr.  Nussbaum,  let  me  go  on  with  some  more 
questions.  You  were  counsel  to  the  House,  the  U.S.  House  of  Rep- 
resentatives Judiciary  Committee  during  the  Watergate  investiga- 
tion in  1974, 1  believe  it  was. 
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Mr.  NUSSBAUM.  Yes,  I  was  the  senior  person  on  the  staff,  that's 
correct. 

Senator  Shelby.  Absolutely.  Mr.  Heymann,  was  he  also  working 
over  there? 

Mr.  NusSBAUM.  As  Senator  Sarbanes  pointed  out  yesterday,  he 
was  working  for  the  special  prosecutor. 

Senator  Shelby.  Mr.  Heymann  said  that  you  were  not  in  a  posi- 
tion, in  his  testimony,  to  be  the  referee  concerning  access  to  Mr. 
Foster's  documents.  Why  were  you  the  right  person  to  be  the  ref- 
eree? 

Mr.  NusSBAUM.  Because,  as  I  said  in  my  statement  yesterday, 
Senator,  every  single  day  of  the  year,  tens  of  thousands  of  lawyers 
all  over  the  country  act  as  referees  when  it  comes  to  reviewing  and 
producing  documents.  The  normal  way  people  get  documents,  the 
normal  way  law  enforcement  gets  documents,  the  normal  way  doc- 
uments are  produced  in  civil  litigation,  is  for  a  subpoena  to  be  sent 
or  some  other  process  to  be  sent.  Then  what  happens  is  the  lawyer 
on  the  other  side  acts  as  a  referee.  He  gathers  the  documents,  he 
reviews  the  documents,  he  decides  what's  privileged,  what's  not 
privileged.  He  does  all  those  things.  He  acts  as  a  referee.  All  I  was 
doing  is  what  lawyers  do  every  day  all  over  the  United  States,  and 
Mr.  Heymann  has  just  sort  of  a  misconception. 

Senator  Shelby.  Lawyers  every  day  don't  have  the  power  or  the 
perception  of  power  as  Counsel  at  the  White  House  that  you  did. 

Mr.  NUSSBAUM.  If  I  can  just  finish. 

Senator  Shelby.  Go  ahead. 

Mr.  NUSSBAUM.  Lawyers  every  day  do  what  I  was  doing  on  that 
day,  and  Mr.  Heymann  just  sort  of  misperceives  it  when  he  says 
a  lawyer  has  a  stake  in  the  matter  and,  therefore,  cannot  act  as 
a  referee. 

Senator  Shelby.  Mr.  Nussbaum,  during  the  Watergate  situation, 
didn't  the  White  House  Counsel  at  that  time  want  to  be  the  referee 
over  which  tapes,  the  Nixon  tapes,  would  be  turned  over  to  the  Wa- 
tergate prosecutor?  That  was  central  to  the  situation.  Is  that  right? 
Just  refresh  your  memory? 

Mr.  Nussbaum.  I'm  glad  we  can  talk  about  that.  Senator,  be- 
cause in  Watergate 

Senator  Shelby.  I  don't  want  to  talk  about  it.  I  want  you  to  an- 
swer my  question. 

Mr.  Nussbaum.  I  have  to  talk  about  it  to  answer  your  question. 
Senator.  In  Watergate,  the  White  House  resisted,  bitterly  resisted 
until  the  Supreme  Court  ordered  it  to  turn  over  the  tapes  and 
other  documents. 

In  this  case,  in  the  Clinton  White  House,  what  happened  was, 
while  I  protected  the  right  to  assert  privilege,  no  privilege  was  ever 
asserted.  So  contrary  to  the  Nixon  White  House,  the  Clinton  White 
House — number  one,  preserved  every  document,  there's  no  18  V2 
minute  gap;  number  two,  turned  over  every  document  that  law  en- 
forcement requested;  and  number  three,  cooperated  fully  with  law 
enforcement.  That's  the  difference.  Senator,  between  Watergate 
and  what  is  now  known  as  Whitewater. 

Senator  Shelby.  How  could  you  assert  what  you  just  said,  know- 
ing that  you  helped  orchestrate  the  dispersal  of  the  documents  ev- 
erywhere, the  papers  everywhere,  stonewalled  a  real  investigation 
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until  there  was  no  need  for  a  real  investigation  because  there's 
probably  not  much  there?  How  could  you  do  that? 

Mr.  NUSSBAUM.  You  know  something?  I  agree  with  you.  There's 
not  much  there. 

Senator  Shelby.  After  you  got  through  with  it. 

Mr.  NusSBAUM.  No,  no,  before  it  began.  There  was  not  much 
there  before  I  started  and  there's  not  much  there  now.  Nor  will 
there  be  much  there  if  you  have  hearings  for  another  6  weeks  or 
8  weeks. 

Senator  Shelby.  Did  you  preserve  the  index  to  Mr.  Foster's  files 
that  the  secretary  talked  about  here  as  missing? 

Mr.  NusSBAUM.  I  know.  Senator  Shelby,  of  no  index.  I  know  per- 
sonally of  no  index,  but  apparently  you  do  have  an  index  contained 
on  a  computer  disk  with  respect  to  the  files  in  Mr.  Foster's  office. 

Senator  Shelby.  It's  missing,  though,  and  you  said  nothing  was 
missing,  and  that  was  obviously  missing. 

Mr.  NUSSBAUM.  Nothing  is  missing  as  far  as  I  know. 

Senator  Shelby.  Sure,  that  was  missing.  That's  in  dispute.  We 
had  sworn  testimony  before  this  Committee,  saying  that  she  made 
an  index  and  it's  missing,  and  it  could  be  central  to  what  people 
are  looking  for. 

Mr.  NUSSBAUM.  But  she  also  testified  that  she  used  her  computer 
and  her  index,  that  there  is  apparently  an  index  on  her  computer. 

Senator  Shelby.  Well,  we're  not  sure  about  that. 

I  wanted  to  ask  you  some  other  things.  I  want  to  put  some  notes 
up.  Are  you  familiar  with  Mr.  Grearan  at  the  White  House? 

Mr.  NUSSBAUM.  Yes. 

Senator  Shelby.  I'm  sure  you've  seen  these  notes,  that  he  testi- 
fied under  oath  that  he  contemporaneously  made,  at  11:45  a.m., 
July  29,  1993,  dealing  in  a  party  call,  conference  call  with  Phil 
Hejrmann,  Dave  Grergen,  and  himself.  You're  familiar  with  this,  are 
you  not? 

Mr.  NusSBAUM.  No,  I'm  not.  I  mean,  I  know  there  are  notes.  I 
wasn't  involved  in  that  phone  call. 

Senator  Shelby.  Would  counsel  give  him  a  copy  of  these?  It's  just 
four  pages,  if  they  would.  I  just  want  to  refer  to  parts  of  it,  if  I  can. 

These  are  notes  that  Mr.  Gearan  testified  under  oath  that  he 
made,  as  I  said,  in  a  conversation  with  Mr.  Heymann.  I'll  refer  you 
to  page  3.  These  are  Phil  Heymann's  words  that  he  took  down,  ba- 
sically in  all  stages,  if  we  can  go  to  page  3.  Basically  in  all  stages, 
controlled  in  all  ways.  In  other  words,  he  was  talking  about  you, 
the  White  House  Counsel.  They  don't  feel  they  can  say,  and  that 
is  the  Park  Police  and  the  FBI,  they've  conducted  an  inquiry.  Much 
too  much  control  from  the  beginning  of  investigation,  Mr.  Nuss- 
baum.  This  is  Phil  He)TTiann  again.  It  was  a  mistake  to  rely  on  si- 
lence on  low-level  investigators  when  dealing  with  a  high-level  case 
like  this.  Mr.  Heymann,  who  you  said  was  a  man  of  principle,  in- 
tegrity, and  intellect. 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Shelby.  These  are  his  words  and  his  observations  of 
what  you  were  doing  at  the  White  House,  controlling  or  thwarting 
the  whole  investigation. 

Now  I'll  go  on  to  page  4,  if  I  can.  The  Gearan  notes — Dave 
Gergen,  D.G.  We  need,  if  and  when  Park  Police  releases  notiflca- 
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tion  for  response.  Phil  Heymann,  absolutely.  I'll  set  it  up.  Then  at 
the  end,  Phil  Heymann,  documents  have  been  distributed  over  my 
objections.  This  is  the  Deputy  Attorney  General  of  the  United 
States.  And  you're  saying  now  you  didn't  control  this  investigation? 

Mr.  NUSSBAUM.  Yes,  Senator,  I'm  saying  I  didn't  control  this  in- 
vestigation. All  that  proves  is  that  a  person  of  great  principle  and 
integrity  can  sometimes  be  wrong. 

Senator  Shelby.  Even  this  morning,  do  you,  searching  your 
memory,  not  recall  Phil  Heymann's  conversation  with  you  when 
you  said,  I'll  call  you  back?  Will  you  let  me  know?  And  you  didn't 
recall  that,  a  man  of  your  intellect?  You  don't  recall  that,  seriously? 

Mr.  NusSBAUM.  I  want  to  thank  you  for  the  nice  compliment. 
Senator.  No,  I  don't  recall. 

Senator  Shelby.  You  don't  recall  that? 

Mr.  Nussbaum.  I  don't  recall  promising  to  call  him  back.  I  may 
have,  but  I  don't  recall. 

Senator  Shelby.  What  troubles  me,  and  I  know  my  time's  about 
up,  is  why,  Mr.  Nussbaum,  did  you,  a  lawyer  of  experience,  Water- 
gate experience,  a  competent  trial  lawyer,  consciously,  I  believe, 
perhaps  willfully,  contaminate  this  whole  investigation? 

The  Justice  Department  I  believe  never  had  a  chance  to  do  a 
thorough  or  complete  investigation.  Their  papers  have  disappeared. 
You  know  it,  we  know  it. 

Mr.  Nussbaum.  No  papers  have  disappeared. 

Senator  Shelby.  Yes,  they  disappeared.  You've  dispersed  them. 
You  said  they've  been  distributed. 

Mr.  Nussbaum.  That's  not  disappearing,  every  paper  was  pre- 
served, no  paper  disappeared. 

Senator  Shelby.  That's  in  dispute.  You  obviously  had  a  lot  to 
hide,  as  Mr.  He3rmann  asked  you,  did  you  have  a  lot  to  hide. 

Mr.  Nussbaum.  That  is  false.  We  had  nothing  to  hide. 

Senator  Shelby.  And  you  succeeded  in  doing  it  too  well. 

Mr.  Nussbaum.  I  didn't  hide  anything,  I  didn't  succeed  in  hiding 
anything.  I  had  nothing  to  hide.  Every  document  was  preserved, 
nothing  was  destroyed.  Every  document  that  law  enforcement  re- 
quested was  given  to  them,  some  right  after  Mr.  Foster's  death  and 
some  later  when  the  Whitewater  investigation 

Senator  Shelby.  You  controlled  the  investigation  and  you  dis- 
persed the  documents. 

Mr.  Nussbaum.  I  acted  in  a  proper  fashion. 

Senator  Shelby.  And  you  know  you  did. 

Mr.  Nussbaum.  I  acted  in  a  proper  fashion.  I  acted  as  a  good 
lawyer  is  supposed  to  act,  and  I'm  proud  of  my  conduct. 

Senator  Shelby.  You're  proud  of  your  conduct? 

Mr.  Nussbaum.  Absolutely. 

Senator  Shelby.  You  would  probably  be  the  only  person  in 
America  who  would  be  proud. 

Mr.  Nussbaum.  I  don't  think  so.  Senator.  I  don't  think  so. 

Senator  Shelby.  My  time  is  up. 

The  Chairman.  Senator  Sarbanes. 

Senator  SiMON.  Mr.  Chairman,  if  you  could  yield  just  for  30  sec- 
onds? 

Senator  Sarbanes.  I  yield  to  Senator  Simon, 
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Senator  Simon.  I  think  it  should  be  put  in  the  record  that  when 
Mr.  Heymann  was  asked  did  Mr.  Nussbaum  act  ethically  and  le- 
gally, he  said  absolutely. 

The  Chairman.  It  is  in  the  record.  Obviously,  the  testimony  of 
all  of  our  witnesses,  and  we  will  review  all  of  it. 

[Pause.l 

Senator  Sarbanes.  I'm  going  to  yield  to  Senator  Kerry  but  before 
I  do  that,  I  think  for  the  sake  of  the  record,  in  light  of  some  of  the 
questioning  that  was  just  put,  in  Mr.  Heymann's  testimony,  here 
before  the  Committee,  he  was  asked: 

Question:  I  understand  your  testimony  is  that  the  Park  Police  in  that  interim  did 
not  complain  to  Mr.  Margolis  about  the  White  House  cooperation? 

Answer:  That's  correct. 

Question:  Following  the  search  on  the  22nd,  you  understood,  did  you  not,  from  Mr. 
Adams  and  Mr.  Margolis,  when  they  reported  back  to  you  that  Mr.  Nussbaum  had 
designated  documents  and  items  to  tiun  over  to  the  Foster  family  attorney? 

Answer:  Yes. 

Question:  And  you  weren't  surprised  by  that,  I  take  it? 

Answer:  I  wasn't  surprised. 

Then  later  they  also  discussed  turning  over  the  personal  docu- 
ments relating  to  the  Clinton's.  Now  that  dispersal  of  documents 
took  place  after  the  search,  not  before  the  search,  isn't  that  correct? 

Mr.  Nussbaum.  That's  correct.  Senator. 

Senator  Sarbanes.  So  this  movement  of  documents  out  of  the  of- 
fice was  subsequent  to  and  after  the  session  at  which  the  law  en- 
forcement officials  were  present? 

Mr.  Nussbaum.  That's  correct. 

Senator  Sarbanes.  The  session  at  which  you  went  through  what 
the  documents  were  and  they  indicated  which  ones  they  had  an  in- 
terest in? 

Mr.  Nussbaum.  That's  right. 

Senator  Sarbanes.  Senator  Kerry. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Mr.  Chairman,  does  my  clock  begin  now? 

The  Chairman.  Your  time  is  running. 

Senator  Kerry.  Mr.  Nussbaum,  I  would  like  to  follow  up,  if  I  can, 
on  some  of  the  questions  Senator  Shelby  was  asking  you,  so  I  can 
understand  better  the  framework  of  some  of  the  confrontation  be- 
tween you  and  he  on  that  question  of  what  happened.  When  you 
piled  the  documents  or  separated  the  documents  for  dispersal  to 
the  personal  attorneys,  you  took  all  the  personal  documents,  is  that 
correct,  at  that  time? 

Mr.  Nussbaum.  First,  I  took  the  Foster  personal  documents  and 
started  piling  them  up. 

Senator  Kerry.  You  gave  those  to  Attorney  Spafford,  correct? 

Mr.  Nussbaum.  That's  correct. 

Senator  Kerry.  You  then  took  the  next  group  of  documents, 
which  were  the  personal  documents  of  the  Clinton's,  correct? 

Mr.  Nussbaum.  Yes,  I  did  take  those. 

Senator  Kerry.  And  you  put  those  in  a  pile? 

Mr.  Nussbaum.  At  some  point,  I  did  that.  I  didn't  do  that  during 
the  search. 

Senator  Kerry.  No,  I  realize  that.  You  did  that  after  the  search? 

Mr.  Nussbaum.  After  the  search,  I  put  those  in  a  pile,  yes. 
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Senator  Kerry.  Those  were  then  put  in  a  box  and  given  to  Mag- 
gie Williams? 

Mr.  NUSSBAUM.  That's  correct,  Senator. 

Senator  Kerry.  Did  you  look  at  every  single  file  that  went  into 
that  box? 

Mr.  NusSBAUM.  I  did  not  read  every  single  file.  I  believe  I 
glanced 

Senator  Kerry.  Could  you  make  a  list  afi;erwards  of  every  file 
that  was  in  the  box? 

Mr.  NusSBAUM.  No,  did  I  personally  make  a  list  of  every 

Senator  Kerry.  Could  you  have  made  a  list?  Could  you,  by  mem- 
ory, make  a  list  of  every  file  that  went  in  the  box? 

Mr.  NUSSBAUM.  No,  I  could  not,  by  memory,  make  a  list. 

Senator  Kerry.  Did  you  make  a  list  of  all  the  files  that  went  in 
the  box? 

Mr.  NUSSBAUM.  I  did  not  make  a  list. 

Senator  Kerry.  Did  you,  subsequent  to  those  files  leaving  that 
office,  revisit  those  files  at  any  time  in  the  future? 

Mr.  NusSBAUM.  No,  I  did  not.  A  list  was  made.  Senator,  by  the 
lawyers  who  received  the  files,  but  I  did  not  make  a  list. 

Senator  Kerry.  I  understand,  but  the  list  that  they  made  was  a 
list  that  was  made  when  they  received  the  files. 

Mr.  NUSSBAUM.  That's  correct,  Senator. 

Senator  Kerry.  So  from  the  time  that  the  files  left  you  until  the 
time  the  lawyers  received  the  files,  you  are  actually  incapable  of 
saying  whether  or  not  the  same  group  of  files  arrived.  You  just 
don't  know  the  answer  to  that  in  fact? 

Mr.  NUSSBAUM.  Yes. 

Senator  Kerry.  So  when  you  sit  here  and  say,  I  can  tell  the 
American  people  that  no  file  left  or  no  file  was  removed,  you  don't 
know  that? 

Mr.  NUSSBAUM.  Senator,  I  know  the  people  I  was  handling 

Senator  Kerry.  That's  not  what  I'm  asking  you. 

Mr.  NUSSBAUM.  Well,  I  do 

Senator  Kerry.  You  don't  know  about  the  files? 

Mr.  NUSSBAUM.  Well,  I  think  I  do  know,  Senator. 

Senator  Kerry.  You're  making  a  total  assumption. 

Mr.  NUSSBAUM.  Yes,  I'm  making  an  assumption. 

Senator  Kerry.  As  a  lawyer,  in  terms  of  chain  of  custody,  in 
terms  of  understanding  the  security,  can  you  not  see  the  complaint 
here  that  is  raised  by  the  police?  You  don't  see  the  complaint? 

Mr.  NUSSBAUM.  They're  not  complaining  that  I  didn't  make  up  a 
list — they  didn't 

Senator  Kerry.  They're  complaining,  Mr.  Nussbaum,  that  they 
don't  know  what  happened  to  files.  You  don't  see  that,  do  you? 

Mr.  Nussbaum.  No,  I  don't  see  that,  Senator,  because  I  don't 
think  the/re  making  that  complaint. 

Senator  Kerry.  Well,  if  you  don't  have  a  list  of  files,  and  the  files 
leave  your  possession  as  a  counsel,  and  they  subsequently  turn  up 
several  days  later  and  lawyers  then  make  a  list,  who  is  to  say? 
This  is  what  the  police  are  saying,  but  you  don't  see  that? 

Mr.  Nussbaum.  People  normally  send  files  to  their  client  or  to 
their  client's  personal  lawyer.  He's  my  client  in  an  official  capacity, 
but — let  me 
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Senator  Kerry.  But  when  they  do  that,  don't  they  know  what 
files  the/re  sending? 

Mr.  NUSSBAUM.  I  knew  I  was  sending  over  personal  files.  They 
don't  necessarily  make  a  list,  an  index  at  that  point.  It  was  nec- 
essary for  me  to  do  so.  I  was  handing  the  files  to  people  I  trusted, 
Maggie  Williams  and  the  Clinton's,  if  they  wanted  to  see  them, 
which  they  didn't. 

Senator  Kerry.  I  understand  that. 

Mr.  NusSBAUM.  Those  files  were  then  delivered,  shortly  there- 
after. Senator,  to  the  personal  attorneys  who  did  make  an  index  of 
the  files  as  they  came  in. 

Senator  Kerry.  But  you  see,  counselor,  the  great  issue  here. 
Look,  I  didn't  make  up  this  issue,  I  didn't  create  this,  nor  did  any 
of  us  here,  but  we're  all  trying  to  sort  through  to  find  out  what 
happened. 

Mr.  NusSBAUM.  Nor  did  I,  Senator. 

Senator  Kerry.  I  know  that,  but  you're  making  a  very  sweeping, 
overall  statement  to  the  effect  that  something  didn't  happen. 

Mr.  NUSSBAUM.  I'll  tell  you  what  I'm  making  it  on.  I'm  making 
it  on  the  basis  of:  one,  what  I  did;  two,  my  knowledge  of  the  people 
to  whom  I  handed  the  files;  three,  on  the  basis  of  what  they're  say- 
ing, which  I  trust;  and  four,  on  the  basis  of  the  fact  that  the  files, 
when  they  got  to  Williams  &  Connolly,  were  indexed  at  that  point. 
I  think  that  is  a  sufficient  basis.  Senator — ^you  may  not  think  so, 
and  obviously  you're  going  to  disagree 

Senator  Kerry.  It's  not  a  question  of  what  I  think,  it's  a  question 
of  whether  or  not  there  is  a  legitimacy  to  the  questions  raised  by 
others  whose  job  it  was  to  have  accountability.  They're  asserting 
that  because  of  that,  they  don't  have  that  accountability.  And  you 
don't  see,  or  you  seem  to  disavow  the  legitimacy  of  that  notion  of 
the  question  of  accountability.  Let  me  ask  one  other  question,  be- 
cause I'm  going  to  run  out  of  time.  I  think  the  answers  probably 
stand  on  their  face.  I  don't  want  to  dismiss  your  ability  to  say 
something  more  if  you  want  to,  but  I  think 

Mr.  NUSSBAUM.  No,  no.  The  point  I  was  making  before  is  and  I 
don't  know  if  it  responds  totally  to  what  you're  saying:  Number 
one,  the  search  was  over.  Number  two,  Mr.  Adams  knew,  as  he's 
testified,  that  the  Clinton  personal  files  were  going  to  be  trans- 
ferred to  the  Clinton's  personal  attorneys.  Number  three,  there  was 
no  objection  to  this.  Number  four,  no  one  asked  me  to  make  an 
index  or  a  log  to  do  this. 

Now  it's  true,  sitting  back  today,  if  you  could  foresee  the  future, 
if  you  can  say,  you  know  something,  you're  going  to  be  at  a  Con- 
gressional hearing  in  the  summer  of  1995,  and  this  issue  would  be 
raised,  would  it  be  better  to  have  made  such  an  index  or  not?  Yes. 
One  can  argue,  sitting  here  now,  that  it  would  have  been  better, 
but  it  wasn't  necessary  at  the  time.  No  one  could  foresee  the  future 
in  that  way.  Remember,  Senator,  as  I  said  in  my  statement, 
Whitewater,  this  all  arises  out  of  Whitewater,  the  Whitewater  file. 
Whitewater,  Senator,  was  on  no  one's  mind  at  the  time. 

Senator  Kerry.  See  the  great  gap  between  a  lot  of  folks  and  you 
on  this,  Mr.  Nussbaum,  and  we  all  have  great  respect  for  your  legal 
capacity,  but  the  great  gap  here  is  just  a  sense  people  have  that 
here  was  Phil  Heymann,  here  were  other  people  saying,  don't  do 
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it  this  way,  do  it  that  way,  and  then  all  of  a  sudden,  there  seems 
to  be  the  lack  of  that  accountability.  Let  me  ask  another  question 
that  was  raised  by  your  testimony  yesterday.  You  said  that  none 
of  the  work  that  was  done,  and  I  agree  with  this,  you  were  rep- 
resenting the  Presidency,  not  just  the  President  as  a  person,  but 
the  Presidency  and  the  President  in  his  official  function. 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Kerry.  And  you've  said  that  the  documents  that  were 
there  were  there  because  they  had  an  official  relationship  to  official 
things  in  the  public  sector. 

Mr.  NusSBAUM.  The  personal  files  were  needed  for  official  pur- 
poses, yes. 

Senator  Kerry.  The  personal  files  were  part  of  the  need  to  be 
able  to  answer  questions  that  could  arise  by  virtue  of  the  Presi- 
dent's need  to  have  public  disclosure  that  involved  certain  personal 
information? 

Mr.  NusSBAUM.  They  were  needed  for  functions  that  were  virtu- 
ally completed  or  had  been  completed  at  the  time  of  Foster's  death. 

Senator  Kerry.  All  functions,  this  is  what  I  want  to  understand, 
you're  saying  all  functions  were  completed  at  the  time  of  Mr.  Fos- 
ter's death? 

Mr.  NUSSBAUM.  The  only  thing  that  remained,  as  I  recall,  is  a 
signature  was  needed  for  the  blind  trust,  but  all  other  of  those 
functions  had  been  completed. 

Senator  Kerry.  So  you're  saying  that  even  though  the  President 
was  still  President,  you  were  still  Counsel,  and  all  of  these  issues 
of  disclosure  and  public  concern  were  on-going,  the  fact  that  Vince 
Foster  died  merited  all  of  those  files  being  transferred  to  personal 
lawyers? 

Mr.  NUSSBAUM.  No.  It  was  a  combination  of  things.  It  was  the 
fact  that  Vince  Foster  died,  and  he  had  the  most  knowledge  of 
these  matters.  He  had  been  working  with  them.  He  had  been  work- 
ing, excuse  me,  with  personal  lawyers  on  these  matters,  and  these 
matters,  for  the  time  being,  at  least,  had  come  to  a  conclusion  and 
I  felt  in  the  future  that 

Senator  Kerry.  Why  wouldn't  you  reassign  that  to  another  coun- 
sel in  the  office? 

Mr.  NUSSBAUM.  Because,  well,  that  was  a  possibility,  but  Foster 
was  the  one  who  had  the  knowledge.  The  only  other  person  who 
had  significant  knowledge  with  respect  to  this  matter  was  Bob 
Barnett  of  Williams  &  Connolly.  I  just  felt  it  best  at  this  point, 
with  Foster  dead  and  with  these  things  completed  now,  the  finan- 
cial disclosure,  the  tax  returns,  blind  trust  completed  that,  in  the 
future,  let  Bob  Barnett  just  handle  these  things.  We  didn't  have 
anybody  like  Vince  who  had  this  kind  of  knowledge,  and  I  made 
that  judgment. 

Now  it's  true.  Senator,  I  could  have  made  a  decision,  let  Steve 
Neuwirth  get  up  to  speed  on  all  these  personal  matters,  let  some- 
body else  get  up  to  speed,  so  they  could  assist  in  these  official  func- 
tions. I  just  didn't  want,  my  feeling  was  sort  of  overwhelming  that 
I  just  didn't  want  us  to  be  working  anymore  not  on  these  official 
matters  which  required  the  used  of  personal  files.  We  were  still 
going  to  assist  in  the  future,  but  I  wanted  the  bulk  of  the  work  now 
to  be  done  by  Barnett  and  people  outside  the  office. 
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Senator  Kerry.  The  distinction  was  really  the  on-going  relation- 
ship that  Vince  Foster  had  had  with  those  issues? 

Mr.  NUSSBAUM.  Yes. 

Senator  Kerry.  At  this  point,  you  saw  a  juncture  of  transition? 

Mr.  NusSBAUM.  Correct.  He  had  knowledge,  which  he  had  before 
he  became  Deputy  Counsel.  His  knowledge  base  was  now  gone  with 
his  unfortunate  death. 

Senator  Kerry.  Fair  enough. 

Mr.  NusSBAUM.  I  made  that  judgment.  That  was  the  judgment 
I  made  and  I  acted  on  that  judgment. 

Senator  E^erry.  I  understand.  Fair  enough.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  NUSSBAUM.  Thank  you.  Senator. 

The  Chairman.  Let  me  make  an  observation,  if  I  might,  and  ask 
the  White  House  representatives.  Yesterday,  or  the  day  before,  a 
request  was  put  forth  by  Senator  Bond.  He  renewed  it  as  it  related 
to  the  mainframe  and  those  materials  that  could  be  obtained  from 
it.  White  House  Counsel  indicated  that  they  wanted  a  letter  from 
us  and  that  they  had  informally  agreed  and  assured  us  that  they 
were  going  to  do  this.  It  is  relevant  at  this  point  because  there's 
a  question  about  missing  indices,  and  whether  they  can  be  re- 
trieved it  by  various  techniques. 

This  relates  to  the  issue  that  Senator  Kerry  raised  concerning 
the  question  of  what  documents  were  distributed. 

Mr.  Nussbaum,  I  don't  see  how  you  are  in  a  position  to  know 
that  all  of  the  documents  were  thereafter  turned  over  to  various 
people  because  you  are  not  the  custodian  and  did  not  have  the  ab- 
solute ability  to  control  the  documents.  You  have  indicated  that  you 
had  trust  and  confidence  in  various  people,  but  that  is  at  issue 
here,  and  certainly  Mr.  Heymann  was  concerned  about,  or  the 
notes  indicated  that  he  was  concerned  about  the  distribution. 

We  are  trying  to  find  out  whether  the  mainframe  can  produce 
the  indices  that  Ms.  Gorham  seems  to  indicate  were  not  there. 

Now  we  have  gone  on  record  by  sending  a  letter  from  the  Com- 
mittee. We  would  like  to  know  if  you're  going  to  undertake  this, 
and  if  you're  going  to  have  the  FBI  do  it.  We  have  every  reason 
to  believe  you  are,  but  I  think  we're  entitled  to  an  answer  this 
afternoon.  Otherwise,  we  have  to  do  other  things,  but  if  we  could 
get  that  from  a  representative  of  the  White  House,  I  would  be  very 
appreciative. 

Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  MuRKOWSKl.  Thank  you,  Mr.  Chairman. 

Might  I  inquire  as  to  the  time  I  have  available? 

The  Chairman.  It  has  started,  10  minutes. 

Senator  Murkowski.  Thank  you. 

Mr.  Nussbaum,  I  welcome  you  to  the  Committee.  You  look  rather 
comfortable  in  that  chair,  although  I  suspect  you've  had  enough  of 
it  by  now. 

I  want  to  raise  a  number  of  issues  in  connection  with  your  search 
of  Mr.  Foster's  office  on  July  22,  1993.  I  would  ask  that  Mr.  Fos- 
ter's briefcase  be  carried  down  to  the  witness  stand  and  made 
available  at  this  time. 
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Now,  in  your  deposition,  you  indicated  on  pages  221  and  222,  and 
I  quote: 

I  believed  I  had  emptied  the  briefcase  of  all  the  files.  I  don't  remember  seeing  any- 
thing else  in  the  briefcase.  1  didn't  see  scraps  of  paper,  I  didn't  remember  seeing 
scraps  of  paper  in  the  bottom  of  the  briefcase.  By  reaching  in,  I  felt  I  had  emptied 
the  briefcase  of  all  its  files. 

Mr.  Nussbaum,  would  you  identify  the  briefcase  in  question? 

Mr.  Nussbaum.  Let  me  get  my  briefcase  out  of  the  way,  Senator. 

Mr.  MURKOWSKI.  That's  fme. 

Mr.  Nussbaum.  We  don't  want  to  confuse  two  briefcases. 

Mr.  MURKOWSKI.  Do  we  have  the  other  briefcase  there? 

Mr.  Nussbaum.  This  is  it.  Senator. 

Mr.  MURKOWSKI.  Do  you  recognize  that  briefcase? 

Mr.  Nussbaum.  Yes,  Senator,  I  recognize  this  briefcase. 

Mr.  MURKOWSKI.  Is  that  Mr.  Foster's  briefcase? 

Mr.  Nussbaum.  Yes,  this  is  Mr.  Foster's  briefcase. 

Mr.  MURKOWSKI.  Do  you  maintain  the  version  of  your  search  of 
the  briefcase  and  basically  what  you  saw?  Having  the  briefcase 
does  not  bring  back  any  reflection  on  finding  a  note  or  seeing  any- 
thing, so  everj^hing  stands  as  is,  right? 

Mr.  Nussbaum.  Everything  stands  as  is.  Senator. 

Mr.  MURKOWSKI.  Do  you  recall  whether  you  actually  looked  in- 
side the  briefcase,  looked  all  the  way  to  the  bottom?  I  wonder  if  you 
would  show  us  how  you  think  you  may  have  satisfied  yourself  that 
there  was  nothing  in  the  briefcase? 

Mr.  Nussbaum.  What  I  did  is  I  took  the  briefcase  from  behind 
me,  pulled  it  to  the  side  of  me 

Mr.  MURKOWSKI.  Were  you  sitting  down  or  standing  up? 

Mr.  Nussbaum.  I  think  I  was  sitting  down  or  half-sitting. 

Mr.  MURKOWSKI.  Can  you  show  us  kind  of  how  you,  just  pick  the 
briefcase  up.  We're  interested  in  knowing  how  you  looked  in  it  to 
ascertain  that  it  was  empty? 

Mr.  Nussbaum.  Sure,  Senator.  We'll  do  this  again. 

Mr.  MURKOWSKI.  That's  fine,  you're  doing  fine. 

Mr.  Nussbaum.  The  briefcase  was  against  the  wall — I'm  not 
speaking  into  the  microphone — was  against  the  wall.  I  reached 
back,  I  brought  it  up  to  me,  to  my  side,  I  then  reached  in,  and  I 
saw  it  was  full  of  files,  I  then  reached  in,  picked  up  the  files,  and 
put  them  on  the  desk. 

Mr.  MURKOWSKI.  How  many  files  were  there,  do  you  recall? 

Mr.  Nussbaum.  A  number,  I  don't  recall. 

Mr.  MURKOWSKI.  Did  you  make  two  trips  or  did  you  get  it  all  in 
one? 

Mr.  Nussbaum.  I  may  have  made  two  trips.  I  may  have.  I  think 
I  did  make  two  trips.  I,  you  know,  it's  vague,  but  I  reached  in, 
pulled  the  files  up,  put  them  on  the  desk,  I  glanced  down  and  it 
was  clear  to  me  that  I  removed  all  the  files.  Then  I  just  turned  to 
describing  the  files.  To  answer  your  question,  I  don't  remember 
looking  back  and  looking  into  the  bottom  of  the  briefcase. 

Mr.  MURKOWSKI.  Did  you  ever  move  the  briefcase  up  off  the 
floor? 

Mr.  Nussbaum.  I  don't  remember  doing  that. 
Mr.  MURKOWSKI.  As  far  as  you  remember,  you  left  it  on  the  floor 
and  you  just  pulled  out  the  files  on  a  couple  of  trips? 
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Mr.  NUSSBAUM.  That's  correct. 

Mr.  MURKOWSKI.  Have  you  looked  into  the  briefcase  to  see  if 
there's  anything  that  would  obstruct  notes  that  were  found  later  as 
we 

Mr.  NusSBAUM.  Have  I  looked  into  it  when?  Did  I  look  into  it 
just  now? 

Mr.  MURKOWSKI.  Well,  would  you  look  into  it  now  and  satisfy  the 
Committee  that  it's  a  pretty  clean  briefcase,  it  has  a  divider  that's 
sewed  to  the  bottom? 

Mr.  NusSBAUM.  But  what  happens,  as  you  know,  Senator,  it  sort 
of  slams  shut. 

Mr.  MURKOWSKI.  Yes,  but  to  get  anything  out,  you  have  to  open 
it  up. 

Mr.  NusSBAUM.  It  doesn't  stay  open,  it  slams  shut.  So  that  may 
well  have  happened  when  I  pulled  out  the  files. 

Mr.  MURKOWSKI.  OK.  So  you're  not  sure  then  whether  or  not  you 
looked  directly  into  the  bottom  of  the  briefcase? 

Mr.  NUSSBAUM.  That's  correct. 

Let  me  say  this  to  you.  Senator,  please. 

Mr.  MURKOWSKI.  Sure. 

Mr.  NusSBAUM.  I  know  you've  been  very  kind  and  gentle  in  your 
questioning,  Senator,  but  let  me  just  say  this. 

Mr.  MURKOWSKI.  But  my  time's  running,  go  ahead. 

Mr.  NUSSBAUM.  I  don't  know  if  you  were  here  yesterday  when  I 
said  this  because  I  recognize  you're  very  busy  and  everybody  comes 
in  and  out,  but  Senator,  there's  no  one  in  the  world  who  wanted 
to  find  those  scraps  of  paper  more  than  me. 

Mr.  MURKOWSKI.  OK. 

Mr.  NUSSBAUM.  I  described  a  conversation  with  Lisa  Foster  yes- 
terday, how  important  it  was  for  us  to  know.  I  would  have  been 
delighted — delighted  is  a  bad  word  again,  I  used  it  yesterday — ^to 
find  a  note  on  that  day.  Senator.  So  there  was  no  effort  to  avoid 
looking  into  the  bottom  or  finding  those  scraps  of  paper.  It  would 
have  pleased  me  to  no  end,  and  I  think  it  would  have  made  it  easi- 
er for  Mrs.  Foster  if,  before  the  funeral,  which  took  place  the  next 
day,  we  would  have  found  those  scraps  of  paper.  Senator. 

Mr.  MURKOWSKI.  All  right.  Let  me  continue,  Mr.  Nussbaum. 

For  the  past  3  weeks,  this  Committee's  heard  testimony  from  nu- 
merous witnesses  concerning  the  handling  of  that  particular  brief- 
case on  the  22nd.  Bill  Burton,  Mack  McLarty,  former  Chief  of  Staff, 
told  this  Committee  on  Monday  that  while  he  was  standing  behind 
you,  when  you  were  sitting  at  Mr.  Foster's  desk,  and  after  you  had 
taken  the  files  from  the  briefcase,  he  could  see  a  yellow  Post-it 
paper,  that's  that  sticky  stuff,  yellow,  and  paper  clips  in  the  brief- 
case. He  could  see  it  standing  behind  you,  even  though,  as  you  indi- 
cated, that  briefcase  kind  of  does  close.  So  it's  obvious  you  over- 
looked it. 

Further,  FBI  agent  Scott  Slater  told  us  that  you  had  pulled  the 
briefcase  apart  somewhat  and  held  it  up  to  everyone  in  the  office 
to  show  that  it  was  empty.  Do  you  remember  that? 

Mr.  Nussbaum.  No. 

Mr.  MURKOWSKI.  No  recollection  at  all? 

Mr.  Nussbaum.  I've  no  recollection  of  that  at  all. 
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Mr.  MURKOWSKI.  You  can  not  recreate  something  you  don't  re- 
member. 

How  about  Park  Police  Sergeant  Peter  Markland,  who  told  this 
Committee  that  you  spread  the  briefcase  apart  after  the  files  were 
removed,  tilted  the  briefcase,  and  announced  to  the  people  who 
were  present  that  the  briefcase  was  empty?  Do  you  remember  that? 

Mr.  NUSSBAUM.  No,  I  don't  remember  that. 

Mr.  MURKOWSKI.  So  you  can't  recreate  for  us  how  that  happened? 

Mr.  NusSBAUM.  That  did  not  happen. 

Mr.  MURKOWSKI.  Yet,  the  statement  was  made  that  it  did  hap- 
pen. 

Mr.  NusSBAUM.  He  also  made  a  statement  with  respect  to  where 
people  were  located  in  the  room,  which  was  clearly  wrong. 

Mr.  MURKOWSKI.  You  don't  remember  anybody  being  located  in 
the  room? 

Mr.  NUSSBAUM.  No — ^yesterday,  a  diagram  was  shown  to  me  by 
Detective  Markland  sort  of  positioning  people  in  the  room  and  he 
was  clearly  wrong  as  to  where  people  were  positioned  in  the  room. 
He  made  an  honest  mistake  about  that.  He's  making  an  honest 
mistake  I  presume  about  this. 

Mr.  MURKOWSKI.  A  Commander  of  the  Inspection  Services  of  the 
Park  Police,  Robert  Hines,  agreed  with  Captain  Hume's  statement. 
He  also  remembers  you  looking  into  the  briefcase.  He  indicated 
that  if  he  was  searching  the  briefcase,  or  if  any  other  police  official 
was  searching  the  briefcase,  the  scraps  of  paper  would  have  been 
found,  and  Commander  of  Inspection  Services  of  the  Park  Police, 
Robert  Hines,  agreed  with  Hume's  comment  that,  quote,  "Our  old- 
est, blindest  detective  would  have  found  that  note."  But  you  have 
no  recollection  of  any  of  these  witnesses  who  said  that  you  opened 
the  briefcase,  you  spread  the  briefcase,  you  made  a  reference  to  the 
fact  that  nothing  was  in  it,  is  that  correct? 

Mr.  NUSSBAUM.  Yes. 

Mr.  MURKOWSKI.  Now,  the  thing  that's  rather  extraordinary,  and 
you  have  to  admit  it's  perhaps  coincidental,  but  just  about  every 
law  enforcement  official  appears  to  have  seen  you  look  at  the  brief- 
case, indicate  that  the  briefcase  was  empty,  yet  your  testimony 
states  that  you  didn't  see  any  scraps  of  paper  in  the  briefcase  on 
the  22nd.  You  don't  recall  the  law  officials  making  these  general 
statements? 

Mr.  NUSSBAUM.  I  just  told  you.  Senator,  I  would  have  been  de- 
lighted to  have  seen  the  scraps  of  paper.  I  wanted  to  find  it  more 
than  anyone  else  on  the  earth  at  that  time.  We  had  a  funeral  the 
next  day.  People  did  not  know  why  Vince  died.  There  was  abso- 
lutely no  reason  for  me  not  to  want  to  discover  the  scraps  of  paper, 
to  put  them  together,  to  see  that  handwritten  list.  I  wanted  it,  I 
wanted  it  for  my  sake,  I  wanted  for  the  White  House's  sake,  I 
wanted  it  for  Lisa  Foster's  sake. 

Mr.  MURKOWSKI.  I  understand. 

Mr.  NUSSBAUM.  So  all  the  speculation  and  all  this  paranoia,  if  I 
can  use  it,  is  misconceived.  It's  wrong. 

Mr.  MURKOWSKI.  Well,  I  appreciate  your  recollection  of  it  as  com- 
pared to  the  recollection  of  other  witnesses  before  the  Committee 
who  claim  obviously  a  different  version  and  have  given  testimony 
to  this  Committee  of  such. 
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Now,  we've  had  testimony  from  Mr.  Foster's  secretary  that  she 
saw  something  yellow  in  the  briefcase.  Bill  Burton  saw  yellow 
paper  in  the  briefcase.  I  can't  understand  how,  you  know,  cava- 
lierly, we  could  have  a  situation  where  you  put  your  hands  in  the 
briefcase,  took  out  the  files,  and  at  some  other  time  didn't  look 
back  in  the  briefcase.  You  didn't  allow  anybody  else  to  look  in  the 
briefcase.  Nobody  else  asked  and  you  didn't. 

Mr.  NUSSBAUM.  No,  I  didn't  prevent  anybody  from  looking  at  the 
briefcase. 

Mr.  MuRKOWSKi.  Nobody  asked? 

Mr.  NusSBAUM.  Nobody  asked.  If  somebody  said,  open  the  brief- 
case, I  want  to  look  in  the  bottom,  of  course  I  would  have  done 
that,  absolutely  I  would  have  done  that.  I  had  no  reason  not  to  do 
that.  Senator. 

There  was  no  conceivable  reason  why  I  would  not  want  to  find 
those  scraps  of  paper  that  day.  That's  why  all  these  recollections 
are  almost  beside  the  point.  Some  of  them  are  inaccurate,  I  believe, 
but  they  are  besides  the  point.  I  wanted  to  find  a  note  that  day. 
I  wanted  to  find  scraps  of  paper  that  day.  And  when  I  found  them, 
or  when  Steve  Neuwirth  found  them  on  the  26th,  we  were  happy 
because  now  we  had  an  insight  into  what  was  bothering  Vince,  and 
I  would  have  liked  that  insight  before  I  flew  away  to  Arkansas  the 
next  morning,  the  23rd,  to  go  to  Vince's  funeral. 

Mr.  MURKOWSKI.  My  last  question.  Mr.  Nussbaum,  you  remem- 
ber Michael  Spafford,  the  Foster  family  attorney,  told  this  Commit- 
tee that  on  the  afternoon  of  the  22nd,  after  law  enforcement  offi- 
cials had  left  Mr.  Foster's  office,  that  Cliff  Sloan  had  picked  up  the 
briefcase,  was  looking  into  it,  and  told  you  that  there  were  scraps 
of  paper  in  the  briefcase  and  he  testified  that  you  essentially  said, 
quote,  "Don't  worry  about  it."  Now,  I  gather  you  don't  remember 
that  conversation  either? 

Mr.  Nussbaum.  Nor  does  Cliff  Sloan,  and  Cliff  Sloan  is  a  person 
with  a  photographic,  a  phonographic  memory,  I'll  use  the  word 
phonographic  memory,  as  well  as  photographic  memory,  and  he  I 
think  would  remember  that  conversation.  Obviously  memory  is 
playing  tricks  on  some  of  us. 

Mr.  MuRKOWSKl.  And  it  is  on  Mr.  Spafford  as  well? 

Mr.  Nussbaum.  I  don't  think  it's  playing  tricks  on  Mr.  Sloan  and 
myself;  I  think  in  this  instance,  it's  playing  tricks  on  Mr.  Spafford, 
who  is  a  good,  decent,  and  honest  person  and  I'm  sure  he's  telling 
his  best  recollection  as  he  sees  it.  Neither  Sloan  nor  I  remember 
that  conversation. 

Mr.  MURKOWSKI.  In  your  opinion,  is  the  note  that  was  found,  Mr. 
Foster's  note,  is  that  a  suicide  note,  or  does  that  note  really  reflect 
on  the  circumstances  that  were  bothering  Mr.  Foster  with  regard 
to  the  Travelgate  issue,  in  your  best  opinion? 

Mr.  Nussbaum.  In  my  best  opinion,  it's  a  list  of  things  that  were 
clearly  bothering  Mr.  Foster  in  this  timeframe.  It  reflected  a  lot  of 
anguish,  especially  the  last  line  and  the  reference  to  The  Wall 
Street  Journal  editorials.  It's  probably  not  a  suicide  note,  but  it  is 
a  list  of  things  reflecting  despair  and  anguish.  It  is  the  kind  of 
thing,  that  if  I  had  found  on  the  22nd,  and  believe  me,  I  wish  I 
had,  if  I  had  found  on  the  22nd,  I  would  have  turned  over  imme- 
diately to  law  enforcement  authorities. 
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Mr.  MURKOWSKI.  There  was  a  period  of  time  when  you  found  the 
note  and  kept  the  note. 

Mr.  NUSSBAUM.  That's  correct. 

Mr.  MURKOWSKI.  So  you  really  didn't  mean  to  turn  it  over  imme- 
diately because  you  kept  them  over  night? 

Mr.  NusSBAUM.  I  would  have  turned  it  over  immediately  on  the 
22nd,  because  that  was  my  agreement  with  law  enforcement  au- 
thorities if  we  found  something  like  that  to  do  it.  But  when  it  was 
found  on  the  26th,  and  I  saw  it,  I  believed  that  Lisa  Foster  and 
the  President  should  have  an  opportunity  to  see  it  because,  as  I 
said,  common  decency,  and  I  didn't  see  any  harm  in  waiting  24 
hours  before  turning  it  over  and  letting  them  see  it  before  it  gets 
into  the  press. 

Mr.  MURKOWSKI.  Well,  but  it  clearly  wasn't  immediate,  because 
you  found  it  Monday  early  afternoon  and  didn't  turn  it  over  until 
late  Tuesday? 

Mr.  NusSBAUM.  Correct,  Senator,  for  the  reasons 

Mr.  MURKOWSKI.  And  finally 

Mr.  NusSBAUM.  — for  the  good  and  sufficient  reasons  I  gave. 

Mr.  MURKOWSKI.  I  understand. 

Finally,  in  your  best  opinion,  knowing  Mr.  Foster,  this  in  your 
opinion,  the  note  in  question  was  not  a  suicide  note? 

Mr.  NUSSBAUM.  Yes,  it  was  not  a  suicide  note.  It  doesn't  say, 
goodbye  cruel  world. 

Mr.  MURKOWSKI.  Thank  you. 

Senator  Boxer.  Mr.  Chairman,  may  I  make  a  point  of  procedure? 

The  Chairman.  Yes. 

Senator  Boxer.  May  I  ask  you? 

The  Chairman.  Certainly. 

Senator  BoxER.  At  what  point  does  Mrs.  Foster  get  back  that 
briefcase?  Maybe  I'm  the  only  one  who's  a  bit  offended  by  this,  but 
I  have  to  tell  you,  Mr.  Chairman,  if  that  was  a  loved  one  of  anyone 
of  ours,  and  see  this  thing  coming  out  that  he  held  and  he  touched 
and  he  brought  to  work  everyday,  and  it's  brought  out  here  pretty 
clearly  to  make  the  front  page  of  the  paper,  I  just,  I'm  offended  by 
it,  and  I  wonder  at  what  point  are  we  through  with  this  for  our 
work,  and  when  it  can  go  back  to  her,  if  Mr.  Starr  is  finished  with 
it,  Mr.  Chairman? 

Mr.  MURKOWSKI.  May  I  respond?  Let  me  make  the  comment  that 
I  think  this  is  a  critical  piece  of  evidence. 

The  Chairman.  No,  no.  Senator,  Senator,  please. 

Let  me  make  the  observation  that  a  writing  which  may  have  re- 
flected on  why  Mr.  Foster  took  his  life,  and  certainly  this  writing 
demonstrates  some  distress  on  his  part,  was  the  object  of  an  inten- 
sive concern  by  family,  by  loved  ones,  by  people  who  worked  with 
Mr.  Foster. 

It  is  obvious,  given  the  fact  that  there  has  been  testimony  and 
that  three  people  observed  something  yellow,  paper,  in  the  bottom 
of  the  briefcase,  that  there  would  be  concern  if  we  are  conducting 
an  intensive  search,  and  one  had  been,  in  the  review  and  concern 
for  this  writing,  an  indication  it  turns  up  in  this  briefcase. 

What  was  the  briefcase  like?  Were  there  compartments?  Was 
there  something  where  things  could  be  under?  I  didn't  know  until 
we  saw  it,  and  even  after  the  first  day,  I  had  not  made  a  careful 
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review  of  what  it  looks  like.  Is  it  likely  that  there  could  be  paper, 
yellow  paper  at  the  bottom? 

These  are  all  things,  and  I  am  not  attempting  to  make  a  conclu- 
sion, but  I  think  it  is  absolutely  perfectly  reasonable,  and  it  would 
be  unreasonable  not  to  expect  that  we  would  look  at  it,  examine  it, 
and  that  the  very  person,  in  this  case  it's  Mr.  Nussbaum,  who  was 
the  person  who  removed  documents  from  it.  Others  can  testify  as 
to  what  they  saw  from  a  distance,  but  they  wouldn't,  that  he  be 
asked  to  explain  how  it  is  he  did  not  see  the  papers. 

Now,  that's  reasonable.  I  don't  think  that  it  approaches,  it's  not 
macabre  like,  and  I  think  that  we  should  continue  on.  But  that's 
my  position  on  it,  and  I  don't  think  that  there's  been  anything  ex- 
traordinary done  here  today,  but  an  attempt  to  ascertain  the  facts. 

Let  me  add  this.  I  heard  Mr.  Spafford.  I'm  tr3dng  to  keep  and  be 
objective  and  I  think  we're  doing  a  good  job  on  a  bipartisan  basis. 
And  let  me  tell  you.  Senator  Kerry  did  not  send  up  their  softballs. 
He  was  asking  very  probative,  important  questions,  and  I  think  a 
lot  of  the  Members  on  both  sides.  Democrats  and  Republicans,  have 
been  looking  to  do  that.  This  is  important.  How  could  these,  we  un- 
derstand certain  recollections  can  be  lost. 

Mr.  Spafford,  the  Foster  representative  who  took  the  documents, 
testifies  that  he  clearly  heard  Mr.  Sloan  say  that  there's  paper  in 
the  bottom  of  that  bag.  Bemie,  there's  paper  in  the  bottom.  And 
Mr.  Nussbaum,  Mr.  Spafford  says,  we'll  look  at  it  later,  and  that's 
buttressed  by  the  testimony  of  the  secretaries  who  indicate  that 
there  was  paper,  and  Mr.  Burton  who  said  he  saw  some  paper. 
That's  why  it  becomes  important.  So  I  would  hope  we  can  continue. 

Senator  BoxER.  Mr.  Chairman,  I'm  not  going  to  debate  any  of 
that  with  you.  You  stated  it  well. 

The  Chairman.  All  right. 

Senator  BoxER.  All  I'm  saying  is,  as  one  Member  of  the  U.S.  Sen- 
ate who  sits  here,  I  hope  at  some  reasonable  point,  that  the  Foster 
family  gets  back  this  personal  effect  of  a  loved  one. 

The  Chairman.  I'm  certain  that  will  be  the  case  and  the  Sen- 
ator's observations  are  certainly  noted.  We  don't  need  unreasonable 
displays  of  an5rthing,  whether  it's  the  briefcase  or  any  other  thing, 
so  we  note  that. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  would  just  say  to  Senator 
Boxer,  my  assumption  is  that  this  phase  of  the  hearings  will  con- 
clude today.  I  think  that  is  the  intention,  and  I  assume  then  the 
briefcase  will  be  returned  from  whence  it  came  to  the  Committee, 
which  was  from  the  Independent  Counsel,  as  I  understand  it.  Now 
whether  they  will  prepare  to  return  it  to  the  family,  I  don't  know, 
but  I  do  think  that  I  can  understand  the  trauma  this  creates  for 
the  family. 

I  must  say,  I  think  probably,  Mr.  Nussbaum,  you're  the  most  rel- 
evant person  we've  had  yet  before  the  Committee  to  discuss  the 
handling  of  the  briefcase,  although  it  has  been  waved  around  here 
quite  a  bit  prior  to  today. 

Senator  Bryan, 
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OPENING  COMMENTS  OF  SENATOR  RICHARD  H.  BRYAN 

Senator  Bryan.  Thank  you  very  much,  Senator  Sarbanes. 

Mr.  Nussbaum,  I  don't  intend  to  ask  any  questions  about  the 
briefcase. 

If  I  could  get  you  to  focus  your  attention  during  the  time  period 
of  July  21,  July  22,  when  you  were  making  the  decision  as  to  how 
the  review  of  the  documents  that  were  in  Mr.  Foster's  office  was 
to  be  conducted. 

It  is  my  sense  that  you  were  getting  some  conflicting  requests. 
You  had  Mr.  Quinn,  who  made  a  forceful  presentation  that  I'll 
characterize  it  as  the  most  conservative  view  in  terms  of  what  ac- 
cess should  be  permitted  because  of  the  policy  considerations  of  na- 
tional security,  attorney-client,  sensitive  documents,  all  that  issue. 
You  had  Mr.  Heymann's  request,  which  I  would  put  on  the  far  side 
of  the  other  spectrum,  that  they  ought  to  be  able  to  read  the  first 
page  of  each  one  of  these  documents.  And  you  are  wrestling  with 
this  decision.  Have  I  characterized  the  state  of  events,  and  the 
issue  as  you  saw  it  at  that  time  accurately?  Is  that  essentially 
where  you  were? 

Mr.  Nussbaum.  That's  exactly  where  I  was. 

Senator  Bryan.  OK.  You  began  to  tell  us  the  other  day,  and  I 
want  to  just  ask  a  couple  of  questions  before  3delding  my  time  back 
to  Mr.  Ben-Veniste,  but  you're  talking  about  your  legal  responsibil- 
ity and  you're  talking  about  the  doctrine  of  waiver, 

Mr.  Nussbaum.  Yes,  sir. 

Senator  Bryan.  Now,  I  grant  you  that  doesn't  have  the  pizzazz 
of  briefcases  and  all  that  sort  of  thing,  but  it  strikes  me  as  being 
very,  very  relevant.  The  doctrine  of  waiver,  which  I  gather  you're 
suggesting  that  if  you  show  part  of  the  document,  you  may  very 
well  have  waived  your  right  to  maintain  the  confidentiality  or  the 
privilege  of  the  balance  of  the  document. 

Would  you  discuss  that  a  little  bit,  and  let's  talk  maybe  lawyer- 
like, because  I'm  sure  we're  going  to  have  others  who  share  a  dif- 
ferent perspective  of  the  legal  position,  namely  that  you  could  enter 
into  some  kind  of  an  agreement  and  protect  yourself.  But  would 
you  embellish  upon  that  a  bit? 

Mr.  Nussbaum.  Yes,  Senator,  I  would  be  glad  to.  As  I  mentioned 
yesterday,  the  doctrine  of  waiver,  which  is  that  if  you  show  some- 
thing to  somebody,  you  lose  whatever  privileges  attaches  to  that 
document,  and  indeed,  even  to  the  subject  matter  of  the  document. 
The  law  with  respect  to  waiver  is  both  very  strict,  namely,  you  lose 
everything,  and  very  uncertain.  You're  not  quite  sure  how  much 
you  can  do  and  not  do  before  waiver  triggers. 

Senator  Bryan.  Can  I  just  interject  here,  in  a  very  crude  anal- 
ogy, I  mean,  the  privilege  against  self-incrimination,  in  other 
words,  you  cannot  go  partially 

Mr.  Nussbaum.  That's  correct. 

Senator  Bryan.  — into  the  area  in  answering  questions  without 
having  waived  the  privilege  entirely,  as  I  understand  it. 

Mr.  Nussbaum.  That's  exactly  correct,  or  with  attorney-client 
privilege.  You  cannot  just  partially  disclose  a  portion  of  a  document 
or  of  a  conversation  without  waiving  not  only  the  entire  conversa- 
tion as  to  the  entire  document,  but  indeed,  perhaps  as  to  the  entire 
subject  matter  covered  by  this  document.  In  other  words,  there 
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may  be  other  documents  covering  this  subject  matter,  there  may  be 
other  communications  covering  this  subject  matter. 

So  when  you  waive  it  is  a  tricky  thing,  and  two,  how  much  you're 
waiving  is  even  trickier  at  times.  That's  what  a  lawyer  thinks 
about  when  he's  faced  with  a  request  for  somebody  to  look  at  a  part 
of  or  the  first  page  of  various  documents.  And  I  was  extremely  con- 
cerned about  that  at  the  time. 

Now,  remember,  what  was  being  asked  for  was  to  look  for  a  sui- 
cide note  or  a  similar  such  document.  I  felt  I  could  accomplish  their 
aim,  namely,  looking  for  a  suicide  note  or  some  similar  such  docu- 
ment, without  running  the  risk  of  triggering  this  law  of  waiver, 
which  I  would  have  done  if  I  had  shown  them  the  front  page  or  a 
portion  of  each  of  the  documents  in  the  office. 

Senator  Bryan.  And  let's  be  clear.  The  implication  of  waiving 
would  be  the  entire  document? 

Mr.  NUSSBAUM.  That's  correct.  The  entire  document,  even  more 
than  the  entire  document,  it  could  be  other  documents  concerning 
the  same  subject  matter.  It  depends. 

Now  with  respect  to  this  issue  of  agreement,  which  has  come  up 
in  Mr.  Heymann's  testimony,  I  was  also  aware  of  law,  and  I  men- 
tioned some  cases  yesterday,  actually,  the  Westinghouse  case  in  the 
Third  Circuit,  and  there  are  other  cases  similar  to  that,  in  which 
people  have  attempted  to  enter  into  agreements  with  Government 
agencies,  such  as  the  Department  of  Justice  or,  in  most  cases,  the 
SEC,  in  which  they  say,  we  will  show  you  a  document  or  a  report, 
or  even  a  portion  of  a  document,  but  we  want  your  agreement  that 
this  is  not  a  waiver,  and  the  agency  will  say,  yes,  we'll  enter  such 
agreements,  it  is  not  a  waiver,  the  kind  of  thing  Mr.  Heymann  was 
talking  about. 

But  lo  and  behold,  when  you  go  to  court,  if  there's  litigation  later, 
the  court  says,  no,  no,  no.  Once  you  showed  a  portion,  that  agree- 
ment doesn't  control  as  to  whether  you  waived  or  not.  Once  you 
disclosed  a  confidential  conversation  or  a  privileged  conversation, 
then  the  attorney-client  privilege  or  the  work  product  privilege 
does  not  apply,  and  therefore  you've  waived  entirely.  An  agreement 
does  not  and  cannot  protect  you  against  waiver.  That  is  my  under- 
standing of  the  law  then.  It  is  my  understanding  of  the  law  now. 

We  never  discussed  agreements  actually  with  respect  to  waiver, 
at  least  I  don't  remember  anything  like  that  at  this  point,  but 
nonetheless,  I  had  a  concern  that  even  if  we  did  it  in  a  consensual 
fashion  with  an  agreement,  it  still  would  not  protect  me  or  protect 
the  clients,  not  to  protect  me,  it's  to  protect  the  client  basically  with 
respect  to  preserving  his  confidences  and  his  privileges.  And  I  have 
to  say.  Senator,  having  done  that,  all  I  did  was  preserve  the  ability 
of  the  President  and  the  First  Family  basically  to  maintain  privi- 
leges if  they  wished. 

In  fact,  later  on,  they  never  claimed  privilege.  I  preserved  their 
right  to  do  it.  I  didn't  waive  it  for  them  by  showing  documents,  but 
they  determined  ultimately  not  to  claim  privilege  and  every  docu- 
ment that  was  requested  by  law  enforcement  was  turned  over  both 
in  the  immediate  aftermath  of  Vince's  death,  as  well  as  later  on 
when  the  Whitewater  investigation  arose. 

Senator  Bryan.  So  the  point  that  you're  making,  although 
Messrs.  Heymann,  Margolis,  and  others  disagreed  with  your  analy- 
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sis  of  how  much  could  be  shown,  and  they  disagreed  with  the  pro- 
cedure that  you  chose  to  adopt,  but  ultimately  the  no-harm,  no-foul 
concept,  they  got  everything,  no  privilege  was  asserted,  no  claim 
was  exercised,  and  the  documents  were  shown  to  the  appropriate 
law  enforcement  authorities? 

Mr.  NUSSBAUM.  That's  exactly  correct.  Senator. 

Senator  Bryan.  I  would  jdeld  the  balance  of  my  time  to  Mr.  Ben- 
Veniste. 

Senator  Sarbanes.  Senator  Bryan,  if  you  would  yield  your  time 
to  Senator  Kerry,  because  it  was  on  his  round  we  took  a  couple  of 
minutes  out  of. 

Senator  Bryan.  I  would  be  very  happy  to  do  so. 

Senator  Kerry,  Thank  you.  I  just  have  a  couple  of  questions  I 
want  to  finish  up. 

Mr.  Nussbaum,  is  the  briefcase  still  down  to  your  right  there? 
Just  identify  whether  it  is  or  it  isn't?  Is  the  briefcase  gone? 

Mr.  Nussbaum.  I  don't  have  it.  Senator. 

Senator  Kerry.  Where  did  the  briefcase  go?  I  just  wanted — I 
thought  it  was  still  there.  I  would  like  it  just  to  go  back  and  stand, 
sit  beside  him  if  it  would.  If  you'll  put  it  down  there.  Could  you  put 
it  as  nearly  approximate  to  the  place  where  it  was  when  you 
reached  for  files  on  that  day? 

Mr.  Nussbaum.  Yes. 

Senator  Kerry.  Is  it  there  now? 

Mr.  Nussbaum.  It's  there  now,  yes. 

Senator  Kerry.  OK.  Could  you  just  leave  it  as  if  it  was  standing 
by  itself  and  you're  about  to  reach  down? 

Mr.  Nussbaum.  Yes. 

Senator  Kerry.  Now,  let  me  ask  you,  without  moving  your  hands 
or  opening  it  or  anything  or  doing  anything  to  it,  would  you  look 
at  the  briefcase  and  tell  me  whether  or  not  you  can  see  that  it's 
empty?  Could  you  just  look  at  it  and  tell  me? 

Mr.  Nussbaum.  If  I  look  at  it  now,  I  cannot  see  the  bottom  of 
the  briefcase. 

Senator  Kerry.  Why  is  it  that  you  can't  tell  me  whether  it's 
empty  or  not  right  now? 

Mr.  Nussbaum.  Because  the  briefcase,  the  flaps  shut. 

Senator  Kerry.  So  as  the  briefcase  is  standing  there  now,  it  is 
empty? 

Mr.  Nussbaum.  It  is  empty,  I  know  that. 

Senator  Kerry.  But  it  is  shut. 

Mr.  Nussbaum.  But  it  is  shut. 

Senator  Kerry.  You  can't  tell  it  is  empty  by  looking  at  it? 

Mr.  Nussbaum.  No,  I  couldn't  tell  you  right  now  if  there  were  27 
scraps  of  paper  at  the  bottom  of  the  briefcase. 

Senator  I^RRY.  So  the  briefcase  is  now,  if  you  pulled  the  last  file 
out,  is  that  what  happens  to  the  briefcase,  it  basically  shuts? 

Mr.  Nussbaum.  That's  correct.  Senator. 

Senator  Kerry.  Now,  I  want  you  to  look,  I  want  you  to  again, 
would  you  reach  down  and  show  me  exactly  how  you  reached  and 
brought  the  document  up  again? 

Mr.  Nussbaum.  I  would  be  looking  at  my  audience  when  I  was 
conducting  the  search. 

Senator  Kerry.  Were  you  talking  at  the  time? 
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Mr.  NUSSBAUM.  Yes,  I  was  talking. 

Senator  Kerry.  As  you  are  now? 

Mr.  NusSBAUM.  I  would  say,  look,  I'm  pulling  over  Vince's  brief- 
case. I  would  sort  of  be  describing  what  I  was  doing.  There  are  files 
in  it,  and  I'm  reaching  in  and  pulling  out  these  files.  I  would  say 
something  like  that.  Ajid  here 

Senator  Kerry.  Like  that.  I  want  you  to  now — that's  the  way  you 
did  it.  The  way  you  just  did  it  now? 

Mr.  NusSBAUM.  That's  correct. 

Senator  Kerry.  I  want  you  to  once  again  inspect  the  bottom,  just 
to  make  certain  that  there's  no  paper  in  there.  Would  you  do  that? 
Look  in  the  bottom.  Right.  No,  I  don't  want  you  to  pick  it  up.  Just 
leave  it  down  there.  Can  you  see  it  from  where  you  are?  Do  you 
have  to  open  it,  is  that  correct? 

Mr.  NUSSBAUM.  Yes,  I  had  to  open  it. 

Senator  Kerry.  Physically  reach  in  and  open  it  in  order  to  see? 

Mr.  NUSSBAUM.  I  had  to  physically  reach  in  and  open  it  and  look 
down  to  see  if  there's  paper  there. 

Senator  Kerry.  It  is  your  testimony  that  you  have  no  recollection 
of  actually  doing  that  that  day? 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Kerry.  You  simply  pulled  the  files  out? 

Mr.  NUSSBAUM.  I  remember  just  simply  pulling  the  files  out,  re- 
alizing, or  feeling  in  effect,  or  looking,  glancing,  that  the  files  were 
all  out  and  then,  as  you  can  see,  the  briefcase  apparently  shuts  by 
itself. 

Senator  Kerry.  Now,  I  notice  that  last  time  you  looked  in  it,  you 
put  on  glasses  in  order  to  look? 

Mr.  NussBAUM.  Well,  I  just  use  glasses  for  reading  sometimes. 

Senator  Kerry.  OK,  I  was  just  curious. 

Mr,  NUSSBAUM.  Yes,  these  are  reading  glasses.  When  I  put  on 
glasses,  I  was  looking  to  see  Vince's  name,  actually,  which  is  in  the 
briefcase. 

Senator  Kerry.  In  order  to  read  the  name? 

Mr.  NUSSBAUM.  To  read  the  name,  yes. 

Senator  Kerry.  Fair  enough,  right. 

Thank  you  very  much.  I  don't  have  any  further  questions. 

The  Chairman.  Senator  Frist. 

OPENING  COMMENTS  OF  SENATOR  BILL  FRIST 

Senator  Frist.  Thank  you,  Mr.  Chairman. 

Mr.  Nussbaum,  I  would  like  to  ask  you  a  couple  of  things  con- 
tinuing with  the  discussions  about  what  occurred  during  the  docu- 
ment review  in  Mr.  Foster's  office  on  Thursday,  July  22. 

Many  of  the  things  that  you  said,  and  have  said  this  morning, 
and  also  in  your  deposition,  agree  with  what  Mr.  Spafford  has  told 
us.  However,  there  is  that  one  key  point  that's  been  referred  to 
about  which  you  disagree. 

First,  Mr.  Spafford  testified  that  during  the  course  of  the  docu- 
ment review,  you  emptied  all  of  the  documents  from  Mr.  Foster's 
briefcase  and  you  said  something  like,  and  I  quote,  "I  have  all  the 
files  and  the  documents  from  the  briefcase."  Second,  Mr.  Spafford 
states  that  after  the  document  review,  everyone  left  the  room  ex- 
cept you,  Mr.  Spafford  and  Mr.  Sloan.  And  then  Mr.  Spafford  very 
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clearly  states  that  Mr.  Sloan  told  you  that  there  were  scraps  of 
paper  at  the  bottom  of  the  briefcase,  and  that  you  replied  some- 
thing like,  and  again  I  quote,  "Don't  worry  about  it,  we're  going  to 
have  to  go  through  all  of  this  later." 

So  my  first  point  is  that  after  you  had  taken  the  papers  out  of 
Mr.  Foster's  briefcase,  did  you  notice  anything  at  the  bottom  of  the 
briefcase? 

Mr.  NussBAUM.  No,  Senator,  I  did  not. 

Senator  Frist.  Did  you  notice  any  scraps  of  paper  at  all  in  the 
briefcase? 

Mr.  NussBAUM.  No,  I  did  not. 

Senator  FRIST.  Was  there  a  point  after  the  document  review  was 
completed  that  only  you,  Mr.  SpafFord,  and  Mr.  Sloan  were  in  Mr, 
Foster's  office? 

Mr.  NUSSBAUM.  That's  possible,  yes.  That's  possible  because 
when  the  law  enforcement  people  left,  I  certainly  stayed  behind, 
Mr.  Sloan  stayed  behind,  and  Mr.  Spafford  was  putting  his  papers 
together,  the  papers  I  handed  him,  namely,  the  personal  Foster  pa- 
pers, so  it's  quite  possible  the  three  of  us  would  have  been  there 
alone. 

Senator  Frist.  So  the  three  of  you  could  have  been  in  the  room 
together  afterwards? 

Mr.  NUSSBAUM.  Yes. 

Senator  Frist.  Now  did  Mr.  Sloan  say  to  you  that  he  had  seen 
scraps  of  paper  in  Mr.  Foster's  briefcase? 

Mr.  NUSSBAUM.  No,  Senator,  he  did  not. 

Senator  Frist.  Did  you  say  to  Mr.  Sloan,  in  substance,  and  I'm 
quoting  Mr.  Spafford,  'We'll  deal  with  that  later,"  or,  and  I  quote 
again,  "We'll  look  at  it  later."? 

Mr.  NUSSBAUM.  No,  Senator,  I  did  not. 

Senator  Frist.  And  so  now  you're  sa5dng  you  specifically  did  not 
say  it,  where  before  you  were  saying  you  don't  remember  sa5dng  it? 

Mr.  NusSBAUM.  I  think  it's  something  I  would  remember.  That's 
why  I'm  saying  I  did  not  say  it.  I  think  it's  something  I  would  re- 
member, I  think  it's  something  Mr.  Sloan  would  remember. 

Senator  Frist.  So  you're  denying  that  it  did  happen? 

Mr.  NUSSBAUM.  Yes,  I'm  den)dng  that  it  did  happen.  Obviously, 
I'm  giving  you  the  best  of  my  memory,  but  I'm  denying  it  hap- 
pened. 

Senator  Frist.  I'm  asking  you  all  this  obviously  because  Mr. 
SpafFord  testified  that  he  is  so  certain,  using  the  word,  certain. 

Mr.  NusSBAUM.  Right.  See,  the  tricky  thing — I  have  great  respect 
and  affection  for  Mr.  Spafford.  I  don't  believe  Mr.  Spafford  is  know- 
ingly coming  before  this  Committee  saying  something  he  doesn't 
believe.  I  believe  he  believes  what  he's  saying.  This  is  one  of  those 
anomalies,  to  use  a  word  that  I've  heard  here,  just  that  memory  is 
playing  tricks  on  somebody  as  a  result  of  the  discovery  of  this  note 
on  July  26.  It  may  be  playing  tricks  on  Mr.  Sloan  and  myself.  But 
I  don't  think  so.  I  think  here  memor/s  playing  a  trick  on  Mr. 
Spafford.  But  I'm  not  suggesting  he's  not  honest. 

Senator  Frist.  But  you're  saying  it  did  not  happen? 

Mr.  NUSSBAUM.  But  I'm  saying  it  did  not  happen,  yes. 
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Senator  Frist.  The  conflict,  again,  goes  back  to  the  testimony 
from  Mr.  Spafford.  His  specific  testimony,  and  I  did  the  question- 
ing, was  the  following: 

Senator  Frist.  At  this  point  in  time,  did  Mr.  Sloan  approach  Mr.  Nussbaum  about 
the  briefcase? 

Mr.  Spafford.  At  some  point  in  time,  I  was  talking  to  Mr.  Nussbaimi  and  at  some 
point  in  time,  Mr.  Sloan  had  the  briefcase  in  his  hand.  So  I  didn't  see  him  pick  it 
up.  He  made  the  comment  at  that  point  in  time  that  there  appeared  to  be  scraps 
in  the  bottom  of  the  briefcase. 

The  Chairman.  Was  he  standing? 

Mr.  Spafford.  Yes,  he  was. 

Senator  Frist.  Are  you  certain  that  Mr.  Sloan,  during  this  period,  told  Mr.  Nuss- 
baum that  there  were  scraps  of  paper  at  the  bottom  of  the  briefcase? 

Mr.  Spafford.  I  don't  recall  the  exact  words,  but  words  to  that  effect. 

Senator  FRIST.  Did  Mr.  Sloan  actually  have  the  briefcase  in  his  hands  when  he 
stated  to  Mr.  Nussbaum  that  there  were  scraps  of  paper  in  the  bottom  of  the  brief- 
case? 

Mr.  Spafford.  Yes,  sir. 

Senator  Frist.  Again,  I  know  we're  using  your  briefcase,  which  isn't  the  original 
briefcase,  but  could  you  use  your  briefcase,  and  to  the  best  of  your  recollection  show 
how  Mr.  Sloan  showed  Mr.  Nussbaum  the  briefcase? 

Mr.  Spafford.  He  was  standing,  and  he  had  it  by  the  handles.  He  had  it  open 
Uke  this,  and  he  was  looking  into  the  briefcase. 

Senator  Frist.  So  he  had  the  handles,  opening  it  up,  and  he  himself  was  looking 
into  the  briefcase.  Did  he  show  the  scraps  of  paper  to  Mr.  Nussbaum? 

Mr.  Spafford.  I  did  not  see  the  scraps  of  paper.  He  did  not  take  them  out  of  the 
briefcase  or  show  them  to  anyone. 

Senator  FRIST.  What  did  Mr.  Nussbaimi  say  in  response  to  Mr.  Sloan's  statement 
and  his  demonstration  that  there  were  scraps  of  paper  in  the  bottom  of  the  brief- 
case? 

Mr.  Spafford.  Mr.  Nussbaum  was  sitting  on  the  couch  or  the  sofa  at  the  time, 
and  his  comment  was  something  to  the  effect  that  we  will  get  to  all  of  that  later; 
we  have  to  look  through  the  materials,  and  we  will  look  through  them  later. 

Senator  Frist.  Were  you  left  with  the  impression  of  that  statement  that,  indeed, 
these  scraps  would  be  looked  at  later? 

Mr.  Spafford.  That's  correct. 

Senator  FRIST.  Now,  when  Mr.  Sloan  stated  that  there  were  scraps  of  paper  there, 
was  Mr.  Nussbaum  surprised?  What  was  his  reaction? 

Mr.  Spafford.  Mr.  Nussbaum,  as  near  as  I  can  recall,  did  not  have  a  reaction. 
It  was  an  off-the-cuff  remark  by  Mr.  Sloan  to  which  I  attached  very  little  signifi- 
cance at  the  time,  and  it  appeared  that  Mr.  Nussbaum  attached  very  little  signifi- 
cance to  it  as  well.  We  then  proceeded  to  talk  about  the  fact  that  he  was  going  to 
go  through  the  office,  and  if  he  found  any  personal  effects,  other  personal  effects 
of  Mr.  Foster,  he  would  have  those  delivered  to  my  office. 

Senator  Frist.  Say  once  again  what  happened  to  the  briefcase  after  the  statement 
was  made  in  the  exchange  between  Mr.  Sloan  and  Mr.  Nussbaum. 

Mr.  Spafford.  I'm  not  certain  what  Mr.  Sloan  did  with  the  briefcase  because  I 
turned  my  attention  to  Mr.  Nussbaum  and  we  continued  our  conversation,  so  I 
would  be  making  an  assumption  I  don't  know. 

I  go  through  all  of  that  because  he  is  so  specific.  It's  not  just  an 
image,  it's  a  sequence  of  events.  It's  an  interaction  between  you 
and  two  others  in  the  room  and  it's  vivid,  it's  in  detail  and  he's  cer- 
tain about  it,  and  it  doesn't  square  with  your  denying  it  didn't  hap- 
pen. 

Mr.  Nussbaum.  Yet,  Senator,  as  you  know,  he  made  detailed 
notes  of  that  day  as  the  search  was  going  on,  and  this  is  not  men- 
tioned in  his  notes.  Now,  he  says  he  put  his  notes  away  at  this 
point,  and  he  also  made  a  memorandum  of  what  happened  at  the 
search.  I  learned  that  through  the  hearing.  I  didn't  know  it  before 
the  hearing.  And  lo  and  behold,  it's  not  mentioned  in  his  own 
memorandum. 

Senator  Frist.  He  said  he  put  his  notes  away  by  that  point.  He 
was  very  clear  that  he  put  his  notes  away  and  at  that  point  was 
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not  taking  notes.  The  problem  is,  he  has  this  specific  sequence  of 
events,  one  after  another. 

Mr.  NUSSBAUM.  But  he  doesn't  convey  it  contemporaneously,  ei- 
ther in  his  notes  or  in  his  memorandum.  I'm  not  saying  he  doesn't 
believe  it  happened.  I'm  just  saying  his  notes  and  his  memorandum 
indicate  to  me,  you  know  something,  he  may  be  remembering  some- 
thing honestly  that  didn't  happen.  Mike  Spafford  just  may  be  mak- 
ing a  mistake.  There's  no  reason  for  him,  that  I  know  of,  to  testify. 

Senator  Frist.  That's  the  whole  point.  If  he  has  no  axe  to  grind, 
he  hasn't  worked  for  the  Clinton  Administration,  he's  never  worked 
for  the  Foster's  except  for  a  few  days  before  that,  that  is  the  whole 
point,  a  sequence  of  events  very  vivid,  very  specific,  no  axe  to  grind 
as  you  said. 

Mr.  NussBAUM.  Nor  do  I  have  an  axe  grind,  nor  does  Mr.  Sloan 
have  an  axe  to  grind.  As  I  said  to  your  colleague  from  Alaska,  Sen- 
ator, I  wanted  to  find  that  note  more  than  anybody.  Will  you  let 
me  finish?  I  wanted  to  find  that  note  more  than  anybody  else  in 
the  world.  I  wanted  to  answer  Lisa  Foster's  question  as  to  why  her 
husband  died.  I  have  no  axe  to  grind  either. 

Senator  Frist.  Do  you  have  any  theory  as  to  why  Mr.  Spafford 
would  have  made  up  this  very  specific  sequence  of  events  and  de- 
scribe with  certainty? 

Mr.  NusSBAUM.  No,  I  don't  believe  he  made  it  up.  I  believe,  look, 
I  believe  that  he's  not  making  it  up.  I  believe  his  memory's  playing 
tricks  on  him. 

Senator  let  me  say  this.  If  that  conversation  happened,  and  I 
made  a  mistake  in  effect  by  not  immediately  looking  at  the  scraps 
that  Sloan  brought  to  my  attention,  I  would  admit  it.  There's  no 
reason  for  me  not  to  admit  it. 

Senator  Frist.  I  understand. 

Mr.  NusSBAUM.  Senator,  that's  my  point.  There's  no  reason  for 
me,  there's  no  reason  for  Sloan  not  to  remember  that  conversation 
if  we  remembered  that  conversation. 

I  understand  somebody  can  say,  well,  Mr.  Nussbaum 

Senator  Frist.  Let  me  ask  you  one  more  question. 

Mr.  Nussbaum.  Let  me,  could  I  just  finish. 

Senator  Frist.  If  you  have  another  point  to  make. 

Mr.  Nussbaum.  Please,  I  have  another  point. 

I  can  understand  somebody  saying,  you  know,  well,  Mr.  Nuss- 
baum, if  you  had  that  conversation,  then  since  you  didn't  examine 
the  briefcase  or  Neuwirth  didn't  examine  the  briefcase  until  4  days 
later,  it  shows  how  you  made  a  mistake.  And  I  would  say,  yes,  it 
shows  I  made  a  mistake.  I  would  gladly  admit  that  mistake.  I've 
admitted  other  mistakes,  such  as  not  finding  the  note.  I  have  no 
reason  not  to  recollect  that  conversation  if  that  conversation  took 
place. 

Senator  Frist.  I  would  like  to  yield  my  final  minute  to  Mr. 
Chertoff. 

Mr.  Chertoff.  Mr.  Nussbaum,  you  just  indicated,  and  I  under- 
stand that  your  testimony  now  incorporates  your  observations  from 
the  hearings,  but  this  is  very  important.  You  just,  in  trying  to  com- 
pare your  testimony  with  that  of  Mr.  Spafford,  first  of  all,  your  tes- 
timony is  you  have  no  axe  to  grind,  you  have  no  interest  in  the  out- 
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come  of  this.  Do  you  really  believe  you  have  no  interest  in  the  out- 
come of  this? 

Mr.  NussBAUM.  Absolutely. 

Mr.  Chertoff.  You  don't  care  one  way  or  the  other?  You  don't 
care  how  this  comes  out,  how  people  perceive  you  and  your  behav- 
ior on  the  22nd  is  not  a  matter  of  interest  to  you? 

Mr.  NusSBAUM.  Of  course  that's  a  matter  of  interest  to  me.  But 
my  fundamental  way  of  dealing  with  issues  like  that,  Mr.  Chertoff, 
is  to  tell  the  truth.  To  tell  it  like  I  did  it,  to  defend  myself  when 
I  acted  correctly,  to  admit  mistakes  when  I  acted  incorrectly.  In 
that  way,  Mr.  Chertoff,  then  whatever  people  think,  that's  the  way 
I  want  people  to  know  me  and  think  of  me,  as  a  person  who  admits 
his  mistakes  and  a  person  who  defends  his  conduct. 

Mr.  Chertoff.  Mr.  Nussbaum,  you  attached  a  lot  of  significance, 
you  raised  the  question,  in  response  to  Senator  Frist,  you  argued 
that  somehow  Mr.  Spafford's  recollection  was  devalued  because — 
let  me  finish 

Mr.  Nussbaum.  I'm  sorry. 

Mr.  Chertoff.  — ^because  he  didn't  make  a  contemporaneous 
note  or  he  didn't  put  it  in  his  memorandum. 

I  want  to  read  you  from  a  part  of  his  testimony  that  you  didn't 
mention,  Senator  Frist.  It's  page  22  of  his  testimony  here  July  27, 
1995,  before  this  Committee,  in  response  to  Senator  Frist's  ques- 
tion, line  12. 

Senator  Frist.  When  did  you  first  attach  significance  to  that  exchange? 

Mr.  Spafford.  The  following  week  I  became  aware  of  the  existence  of  the  note 
for  the  first  time,  and  that  it  was  in  the  bottom  of  the  briefcase,  and  that  it  was 
in  pieces.  I  made  the  connection  then.  I  don't  recall  the  exact  date,  but  it  was  that 
following  week. 

Senator  FRIST.  Do  you  recall  when  you  first  described  to  someone  else  what  you 
heard  Mr.  Sloan  say  to  Mr.  Nussbaum? 

Mr.  Spafford.  I  had  a  privileged  conversation  at  that  time. 

Senator  Frist.  Do  you  know  when  that  time  was,  or  is  that  sometime  the  next 
week? 

Mr.  Spafford.  It  was  sometime  the  week  of  the  26th. 

Mr.  Nussbaum,  that's  a  pretty  contemporaneous  report,  isn't  it? 

Mr.  Nussbaum.  If  he  had  such  a  conversation,  the  answer  is  yes. 

Mr.  Chertoff.  Do  you  doubt  that  he  had  that  conversation? 

Mr.  Nussbaum.  No,  I  don't  doubt  it.  If  he  says  he  had  a  con- 
versation, he  had  a  conversation. 

Mr.  Chertoff.  So  you  will  agree  then  that  the  record  shows  that 
Mr.  Spafford,  as  soon  as  he  learned  that  there  was  a  writing  in  the 
bottom  of  the  briefcase,  he  told  someone  about  it,  right? 

Mr.  Nussbaum.  Yes,  he  told  someone  about  it  after  he  learned 
there  was  a  writing  in  the  bottom  of  the  briefcase. 

The  Chairman.  I  think  it's  fair  to  say  that  he  told  one  of  the  law- 
yers at  Williams  &  Connolly. 

Mr.  Chertoff.  Or  his  own  firm,  probably. 

The  Chairman.  Or  at  his  own  firm.  There  was  another  attorney, 
and  it  is  privileged,  and  we're  not  going  into  it,  but  it  is  his  recol- 
lection. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Moseley-Braun. 
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OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 

I  understand  that  counsel  has  some  questions,  and  in  the  inter- 
est of  moving  this  process  along,  I  would  just  as  soon  yield  my  time 
to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Nussbaum,  I've  been  listening  to,  and  puz- 
zling over  this  issue  of  the  scraps  in  the  briefcase  for  what  seems 
like  months.  I  would  like  to  review  what  the  testimony  has  been. 

To  my  recollection,  there  are  three  people  who  say  that  as  of  the 
22nd,  there  was  some  yellow  paper  in  the  bottom  of  the  briefcase 
that  they  noticed. 

The  first  one  is  Mr.  Burton  who  testified  that  standing  at  your 
side,  he  saw  some  yellow  Post-it  or  some  yellow  papers  in  the  bot- 
tom of  the  briefcase.  The  second  person  who  said  they  observed  yel- 
low Post-its  was  Ms.  Gorham,  and  the  way  that  came  about  was 
that  Ms.  Tripp  was  very,  very  interested  in  trying  to  find  out 
whether  there  was  any  clue  as  to  why  Mr.  Foster  took  his  life. 

Ms.  Gorham,  on  the  22nd,  after  the  police  had  left  the  office,  had 
a  conversation  with  Ms.  Tripp.  In  that  conversation,  Ms.  Tripp 
asked  Ms.  Gorham,  did  they  search  everywhere  for  the  note.  Ms. 
Gorham  said  yes.  What  about  in  the  briefcase,  asked  Ms.  Tripp. 
Ms.  Gorham  said,  the  briefcase  is  empty  except  for  some  little  yel- 
low stickles. 

Did  Ms.  Gorham,  who  was  very  interested  in  trying  to  find  out 
what  had  caused  Mr.  Foster  to  take  his  own  life,  ask  you  on  the 
22nd,  Mr.  Nussbaum,  would  you  please  look  in  the  bottom  of  the 
briefcase  and  see  whether  those  yellow  stickles  have  anything  to  do 
with  Mr.  Foster's  death,  can  shed  any  light  on  Mr.  Foster's  death? 

Mr.  Nussbaum.  No,  she  did  not. 

Mr.  Ben-Veniste.  Mr.  Burton  did  not. 

Now  we  turn  to  Mr.  Spafford.  Mr.  Spafford  testified  that  he  over- 
heard a  conversation  involving  yellow  scraps  of  paper  in  the  bottom 
of  the  briefcase.  Let's  put  aside  the  fact  that  you  do  not  recall  that 
conversation.  But  Mr.  Spafford  was  very  interested,  was  he  not,  in 
determining  what  caused  Mr.  Foster  to  take  his  life? 

Mr.  Nussbaum.  Yes,  he  was. 

Mr.  Ben-Veniste.  Did  Mr.  Spafford,  on  the  afternoon  of  July  22, 
say  to  you,  wait  a  second,  there  are  yellow  scraps  of  paper  in  the 
bottom  of  this  briefcase.  Shouldn't  we  look  at  these  now  to  see 
whether  they  can  shed  any  light  on  why  Mr.  Foster  took  his  life? 

Mr.  Nussbaum.  No,  and  the  briefcase  was  also  Mr.  Foster's  per- 
sonal property,  so  Mr.  Spafford  would  have  had  even  an  interest 
in  that. 

Mr.  Ben-Veniste.  So  the  way  I  see  this,  Mr.  Chairman,  is  some- 
what akin  to  the  notion  that  something  that  can  be  hidden  in  plain 
sight.  That  the  people  who  identified  the  yellow  paper  at  the  bot- 
tom of  the  briefcase,  all  of  whom  were  intensely  interested  in  try- 
ing to  find  clues  to  why  Mr.  Foster  took  his  life,  did  not  associate 
those  yellow  scraps  of  paper  with  anything  that  might  be  meaning- 
ful in  terms  of  the  investigation  into  why  Mr.  Foster  took  his  life. 
Is  that  correct? 

Mr.  Nussbaum.  That's  correct.  If  they  saw  the  scraps,  I  wish 
they  would  have  told  me  about  them. 


A  i    OTi      nn 
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Mr.  Ben-Veniste.  But  having  seen  the  scraps,  no  one  associated 
those  scraps  with  a  note  or  other  writing  that  you  were  looking  for? 

Mr.  NUSSBAUM.  That  is  true,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Following  the  search,  or  during  the  search,  did 
anyone  from  law  enforcement,  including  the  attorneys  from  the  De- 
partment of  Justice,  request  that  you  produce  and  maintain  an  in- 
ventory of  the  files? 

Mr.  NUSSBAUM.  No. 

Mr.  Ben-Veniste.  So  no  one  made  the  request  that  has  been 
talked  about  here  in  terms  of  identifying  and  maintaining  the  files 
from  the  law  enforcement  community? 

Mr.  NUSSBAUM.  That's  correct.  The  search  was  over.  The  law  en- 
forcement authorities  knew  that  the  documents  would  be  dispersed 
in  various  ways,  and  no  one,  no  one  made  a  request  to  produce  an 
index  or  a  log  or  anything  like  that  with  respect  to  the  documents 
that  would  be  dispersed. 

Mr.  Ben-Veniste.  All  right,  now  let's  turn  to  the 

Senator  DODD.  Counsel,  of  the  law  enforcement  officials  there, 
how  many  years,  are  we  talking  about  people  who  just  started  with 
the  Justice  Department  or  are  we  talking  about  career  people? 

Mr.  NusSBAUM.  You're  talking  about  experienced  career  and 
quite  respected  people. 

Senator  DODD.  How  many  years  are  we  talking  about  with  the 
principal  lawyers  involved? 

Mr.  NUSSBAUM.  Mr.  Margolis  must  be  there  30  years. 

Senator  DoDD.  So  these  are  seasoned,  professional  people  with 
long-  standing  involvement  with  these  matters? 

Mr.  NusSBAUM.  Seasoned  professional  people  right  at  the  top  of 
the  career  service  in  the  Department. 

Senator  DODD.  Neither  of  them  asked  for  any  kind  of  listing? 

Mr.  NusSBAUM.  Neither  of  them  asked  for  any  kind  of  listing. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

Let  me  just  return  to  the  question  of  Mr.  Spafford.  He  had  hand- 
written notes  and  his  testimony  was  that  he  put  his  notes  away  as 
he  was  packing  up,  and  then  overheard  the  conversation  he  testi- 
fied about.  But  he  also  testified  that  that  evening,  when  he  came 
back  to  his  office,  he  took  those  notes  and  he  made  those  notes  the 
basis  of  a  typed  memorandum  recounting  the  important  things  that 
had  occurred.  That  memorandum  has  been  made  a  part  of  the  evi- 
dence in  this  record. 

I  think,  out  of  fairness,  to  complete  the  area  of  inquiry  that  Sen- 
ator Frist  had  raised,  it  is  correct  that  in  completing  his  tjrped 
notes  that  evening,  Mr.  Chairman,  that  Mr.  Spafford  did  not  in- 
clude any  reference  to  having  overheard  this  conversation. 

So  trying  to  correlate  the  two  different  versions  together,  that  on 
the  one  hand  of  Mr.  Spafford,  and  that  of  you  and  Mr.  Sloan,  at 
any  event,  I  think  it  is  fair  to  say  that  neither — ^that  Mr.  Spafford 
did  not  indicate  to  you  that  he  saw  any  significance  to  the  scraps 
of  paper,  nor  did  he  view  the  significance  of  the  scraps  of  paper  to 
rise  to  the  level  of  including  it  in  his  typed  memorandum. 

Mr.  NUSSBAUM.  That's  correct,  apparently. 

Mr.  Ben-Veniste.  Now,  let  me  again  bring  your  attention  to  that 
evening  following  the  search.  You  had  a  conversation  with  Mr. 
Hejmiann  and  while  you  and  Mr.  Heymann  differ  about  the  specif- 
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ics  of  the  conversation,  is  it  fair  to  say,  Mr.  Nussbaum,  that  you 
perceived  that  Mr.  Heymann  was  not  happy? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  And  he  felt  that  the  procedure  that  you  had 
employed  was  not  one  which  was  in  the  best  interests  of  the  White 
House? 

Mr.  Nussbaum.  Yes,  that  was  his  feeling. 

Mr.  Ben-Veniste.  Did  Mr.  Heymann,  that  evening,  in  his  con- 
versation with  you,  at  any  time  say  to  you,  look,  Bernie,  I  disagree 
with  what  you've  done,  here's  what  I  want  you  to  do.  I  want  you 
to  get  all  those  files  that  were  in  that  office  that  day,  I  want  you 
to  get  them  brought  back  to  the  White  House,  I  want  you  to  get 
the  personal  files  of  the  Foster  family,  bring  those  back,  I  want  you 
to  get  the  personal  records,  the  financial  records  of  Mr.  and  Mrs. 
Clinton  because  he  indicated  he  understood  they  were  going  to  be 
dispersed,  I  want  you  to  get  them  back,  put  them  back  in  Mr.  Fos- 
ter's office.  Did  he  have  any  conversation,  in  words  or  substance, 
along  those  lines  with  you? 

Mr.  Nussbaum.  No. 

Mr.  Ben-Veniste.  In  the  days  following,  even  up  to  the  point 
where  the  note  was  discovered,  now  we're  on  the  26th  and  27th, 
when  you  advised  Mr.  Heymann,  did  Mr.  Heymann  say  to  you, 
Bernie,  I  want  all  of  those  files  put  back  where  they  were? 

Mr.  Nussbaum.  No,  nor  did  anyone  else  in  the  Justice  Depart- 
ment say  that. 

Mr.  Ben-Veniste.  Finally,  you  understood,  did  you  not,  that  in 
the  context  of  this  note,  questions  would  be  raised  regarding,  for 
example,  the  issue  of,  according  to  Mr.  Foster,  whether  the  FBI 
had  lied  in  connection  with  the  travel  investigation? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  Did  you  understand  that,  in  fact,  an  investiga- 
tion was  opened  into  that  very  issue,  which  was  conducted  by  the 
Office  of  Professional  Responsibility? 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  I  have  nothing  further. 

The  Chairman.  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

Staff  has  prepared  a  summary  of  what  they  see  as  contradictions 
between  Maggie  Williams'  testimony  and  the  other  witnesses.  And 
I  would  ask  unanimous  consent  that  it  be  included  in  the  record. 
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MARGARET  WILLIAMS  CONTRADICTIONS 


WILLIAMS 

OTHER  WITNESSES 

1 

MW  did  not  remove  folders 
from  the  White  House 
Counsel's  suite  on  July  20.  "I 

just  don't  remember  taking 
an5rthing  in  or  taking  anything  out 
of  the  office."  (MW  Dep.  83) 

"I  took  nothing  from  Vince's  office. 
I  didn't  go  into  Foster's  office  with 
anjrthing  in  mind  concerning  any 
documents  that  might  be  in  his 
office.   I  did  not  look  at,  inspect  or 
remove  any  doaiments."  (July  26 
Hearings  154-155) 

Henrv  O'Neill:  MW  carried  folders 
from  the  Counsel's  suite  on  July 

20.   "She  was  carrying  what  I  would 
describe,  in  her  arms  and  hands,  as 
folders."  (July  26  Hearings  22). 

"Q:  Here  is  where  we  are.  .  .  .  You 
saw  Maggie  Williams  coming  out  of  the 
counsel's  office  with  a  stack  of  papers 
roughly  5  inches  high,  folders.   She 
went  to  her  office,  put  them  in  her 
office  and  locked  the  door.  A:  That's 
correct."  (July  26  hearings  22). 

2 

MW  did  not  review  files  in 
Foster's  office  with  BN  on  July 

22.   "When  I  came  in  it  seemed 
pretty  much  settled.   Tiike  I  said,  I 
can't  recall  if  he  had  the  files 
boxed  that  he  pointed  to  or 
designated  as  the  files  that  he 
wanted  me  to  get  to  Bamett  or 
whether  or  not  they  were  just  in  a 
stack  on  the  table.   But  it  seemed 
like  whatever  he  was  doing,  it  was 
done."  (MW  Dep.  119). 

"Q:  So  Mr.  Nussbaum  had  already 
made  the  selection  of  the  files 
before  you  got  there?  A:  That's  my 
understanding,  yes."  (July  26 
Hearings  171). 

Deborah  Gorham:  BN  and  MW  both 
reviewed  documents  in  Foster's 
office  on  July  22.   "Mr.  Nussbaum 
had  called  me  into  Mr.  Foster's  office 
and  asked  me  to  state  to  him  what 
were  the  file  folders  in  the  file  drawer 
that  contained  the  President's  and 
First  Lady's  personal  and  financial 
documents.   Q:  Was  Mr.  Nussbavun 
alone  at  that  point?  A  He  was  not.   Q: 
Who  was  with  him?  A:  Ms.  Maggie 
Williams."  (Aug.  1  Hearings  16-17,  IS- 
IS). 

Bemie  Nussbaum:  MW  and  BN  both 
reviewed  documents  in  Foster's 
office  on  July  22.  "This  is  Maggie 
walks  in.  Let's  do  this,  Maggie.  We 
start  doing  it.   I  may  walk  out  to  take 
a  call.   We  complete  doing  it,  but  it  was 
done  relatively  promptly."  (BN  Dep. 
240). 

"Then  together  Maggie  and  I  started 
looking  to  try  to  select-making  sure  we 
took  Clinton  personal  files  rather  than 
any  other  files."   (BN  Dep.  237-238). 
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3 

BN  asked  MW  to  transfer  the 
files  directly  to  Robert  Bamett, 
and  MW  made  an  independent 
decision  to  put  them  in  the 
residence.   "What  I  believe  he 
said  to  me  was  would  you  get 
these  over  to  the  personal  lawyer 
of  the  Clintons,  who  I  believed, 
and  I  was  right,  was  Bob  Bamett 
ofWilliaTns&  Connolly."   (July  26 
Hearings  168). 

"I  had  determined  that  I  was  going 
to  take  the  files  to  the  residence.... 
I  made  that  determination."  (July 
26  Hearings  220). 

Bemie  Nussbaum:  BN  and  MW 
discussed  taking  the  files  from 
Foster's  office  to  the  residence. 

"Obviously,  I  presumed  they  were 
going  to  the  residence,  and  I  think 
Maggie  and  I  probably  discussed  that. 
That's  the  most  Ukely,  send  them  to 
the  residence,  and  talk  to  the  Clintons 
and  they  will  be  sent  fi-om  the 
residence  on  to  their  personal 
attorneys."  (BN  Dep.  238) 

4 

MW  did  not  tell  Thomas 
Castleton  ("I'C")  that  the  First 
I^idy  intended  to  review  the 
files.   "Q:  Did  you  tell  him  that 
the  President  or  the  First  Lady 
had  to  review  the  contents  of  the 
boxes  to  determine  what  was  in 
them?  A:  Why  would  I  tell  an 
intern  that?"  (MW  Dep.  141). 

"I  don't  remember  having  a 
conversation  with  Tom  Castleton 
other  than,  you  know,  we're  going 
to  the  residence."  (MW  Dep.  141). 

Thomas  Castleton:  MW  told  TC  that 
HRC  would  review  the  files.  "She 
(MW)  said  that  the  President  or  the 
First  Lady  had  to  review  the  contents 
of  the  boxes  to  determine  what  was  in 
them."  (TC  Dep.  139)   "My  best 
recollection  as  of  today  was  that  she 
did  mention  that  they  would  be 
reviewed  by  the  First  T<ady."  (Aug.  3 
Hearings  30). 

Berme  Nussbaum:  MW  returned  a 
file  from  the  residence  because  it 
was  not  a  Clinton  person aJ  file.  "I 

believe  Ms.  Williams  returned  the 
document.  A  residence  file  was 
returned.   There  was  a  file  that  was 
retiuned  because  we  were  making  ain 
effort  to  send  over  solely  personed 
documents  .  .  ."   (BN  Dep.  407-408). 
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5 

Hillary  Rodham  Clinton 
rHRC")  called  Margaret 
Williams  CTVIWO  twice  on  July 
20.   HRC  called  first  during  a 
flight  to  Arkansas  and  told  MW 
that  she  would  call  back  when 
the  plane  landed.  After 
landing,  HRC  called  MW  and 
informed  her  of  Foster's  death. 
(MW  Dep.  24-25;  July  26  Hearings 
290-292). 

Lisa  Caputo:  HRC  was  notified  of 
Foster's  death  after  the  plane 
landed,  somewhere  between  8:00 
p.m.  and  9:00  p.m.  Central  Time. 

(LC  Dep.  20). 

Mack  McLartv:  HRC  was  notified  of 
Foster's  death  after  HRC's  plane 
landed  in  Arkansas.   (August  7 
Hearings). 

6 

Patsy  Thomasson  CW)  was 
present  in  Foster's  office  on 
July  20  when  MW  entered; 
Bemie  Nussbaum  CBN^ 
arrived  after  MW  and  PT. 
"When  I  walked  in  the  door,  Patsy 
Thomasson  was  sitting  at 
Vincent's  desk.   I  went  to  sit  on 
the  comer  of  Vince's  couch.  And 
then  at  some  point  Bemie 
Nussbaum  came  in."   (MW  Dep. 
32). 

"No,  what  I  said  was  I  went  into 
Vince  Foster's  ofBce.   Patsy 
Thomasson  was  there,  and  later 
Mr.  Nussbaum  arrived  shortly 
afterwards."   (July  26  Hearings 
278). 

Patsy  Thomasson:  When  MW  entered 
Foster's  office  on  July  20,  PT  and 
BN  were  already  present.   "And  I 
told  Bemie,  I  said  Bemie,  David 
Watkins  wants  me  to  go  look  and  see  if 
Vince  left  a  note.   So  we  went  upstairs 
together,  went  into  Vince's  office.  ...  I 
would  describe  him  as  distraught,  tears 
in  his  eyes  and  he  walked  out  of  the 
room,  and  Maggie  Williams  came  in 
the  room,  and  she  sat  down  either  on 
the  sofa  or  the  chair  directly  across 
from  the  desk  from  me."   (PT  Dep.  46- 
47). 

Henry  O'Neill:  BN  entered  the  White 
House  Counsel's  suite  with  one  or 
two  women.   "I  was  just  standing 
there,  as  I  said  before,  talking  to  the 
cleaning  women,  and  I  recognized  Mr. 
Nussbavim  as  I  turned  to  the  right.   He 
walked  into  his  office,  and  just  about 
the  same  time  I  noticed  other  figures 
walk  in  behind  him  and  I  heard 
women's  voices."   (July  26  Hearings  12, 
13). 
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7 

PT  remained  in  Foster's  office 
on  July  20  when  MW  and  BN 
left.   "I  know  we  left  --  Patsy 
Thomasson  was  still  sitting  at 
Vince's  desk  when  I  left,  but  I 
don't  know  what  the  sequence  was 
with  NussbauTn  and  myself."  (MW 
Dep.  32). 

"Well,  Patsy  Thomasson  was  still 
there,  as  I  recall.   I  beUeve  that,  as 
I  said  to  Senator  Bond  and 
Senator  Mack,  that  my  recollection 
was  that  Mr.  Nussbaum  left  first 
£ind  then  I  left  shortly  after  that." 
(July  26  Hearings  279). 

Patsv  Thomasson:  MW  first  left 
Foster's  office,  then  PT  and  BN 
walked  out  together.  "Maggie  got  up 
and  left.   Bemie  came  back  in,  still 
pacing  around  and  he  said  we  probably 
don't  need  to  be  in  here.   I  said  well, 
there's  no  note  in  here  so  let's  go, 
Bemie.   So  we  both  walked  out  of  there 
together."  (Fl'  Dep.  47-48). 

Bemie  Nussbaum:  PT,  BN  and  MW 
all  left  Foster's  office  together. 

"Everyone  just  got  up  and  we  all  left 
together."   (BN  Dep.  35). 

Henrv  O'Neill:  BN  left  the  White 
House  Counsel's  suite,  then  MW 
and  Evelyn  Lieberman  CEL") 
walked  out  together.  "And  then  she 
(Evelyn  Lieberman)  came  back  out,  and 
right  after  I  saw  Mr.  Nussbaum  come 
out,  and  he  walked  away,  and  he 
walked  down  the  steps  as  far  as  I 
remember.  And  then  I  saw  Maggie 
Williams  come  out  and  both  women 
were  standing  there,  and  Ms. 
Lieberman  mentioned  to  me  that  she 
wanted  the  room  locked."  (HO  Dep.  80). 

8 

EL  did  not  enter  the  White 
House  Counsel's  suite  with  MW 
on  July  20.  "Not  when  I  was 
there.  I  only  saw  her  -she  was 
only  at  the  desk."  (MW  Dep.  55). 

Henrv  O'Neill:  EL  entered  the  White 
House  Cotinsers  suite  on  July  20. 

"Well  I  just  remember  being  in  the 
hallway  and  I  was  talking  to  -  I  never 
went  back  into  the  suite  amd  I  noticed 
Ms.  Lieberman  standing  there.  .  . 
Standing  right  outside  the  doors  of  the 
chief  counsel's  ofBce  .  .  .  She  went  back 
and  walk  into  the  ofiBce."   (HO  Dep. 
80). 

9 

EL  did  not  introduce  MW  to 

HO.  (MW  Dep.  55). 

Henrv  O'Neill:  EL  iatroduced  MW  to 

HO.   "And  then  she  said  this  is  Maggie 
WilUams."   (HO  Dep.  80). 
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10 

MW  did  not  speak  to  Susan 
Thomases  TSTO  by  telephone 
on  July  21  or  22.  "I  didn't  t^lk  to 
her.  A  lot  of  people  page  me  that  I 
don't  get  back  to,  you  know."  (MW 
Dep.  57). 

"My  recollection  of  t.a1king  with 
Susan  was  that  it  was  not  over  the 
phone.  It  was  in  person."  (MW 
Dep.  58). 

Telephone  records  indicate  ST 
called  MWs  office  two  times  on 
July  21  and  five  times  on  July  22. 

Susan  Thomases:  ST  talked  to  MW 
on  July  21  and  22.   "Q:  Did  you  have 
any  conversations  with  Ms.  WilUams 
either  on  the  21st  or  22nd  before  you 
returned  to  New  York?  A:  I  think  I 
talked  to  Maggie  on  both  dates,  but  I 
don't  know  what  conversations  I  had 
on  which  date."  (ST  Dep.  109). 

11 

Deborah  Gorham  CDG")  did  not 
identify  files  in  Foster's  office 
for  BN  and  MW  on  July  22. 

"But  I  do  not  remember  anything 
involving  reading  categories  or  if 
she  was  in  the  act  of  reading  when 
I  got  there  or  anjrthing  like  that." 
(MW  Dep.  120-121). 

"Q:  Was  there  a  point  in  time  she 
offered  to  help  Mr.  Nussbaum  go 
through  an  index  or  a  Ust  of  the 
personal  files?  A:  Not  while  I  was 
there,  not  that  I  recall,  no."  (July 
26  Hearings  176) 

Deborah  Gorham:   BN  asked  DG  to 
identify  the  Clintons'  personal  files 
for  BN  and  MW  on  July  22.  "Q:  Mr. 

Nussbaum  was  in  that  oflBce.   Maggie 
WilUams  was  in  that  office?  A:  Yes. 
Q:  Anyone  else?  A:  No.   Q:  What  did 
Mr.  NussbauTTi  say  to  you  when  he 
asked  you  to  come  into  the  office?  A; 
He  sisked  me  to  give  him  -  to  cite  to 
him  a  listing  of  what  was  contjiined  in 
the  file  folder  -  in  the  drawer  which 
contained  file  folders  of  the  President's 
personal  and  financial  matters."  (DG 
Dep.  136). 

12 

MW  safeguarded  the  key  to  the 
residence  closet  between  July 
22  and  July  27.   "But  I  had  the 
key."  (MW  Dep.  146). 

"I  think  she  just  gave  it  to  me.  I 
mean,  I'm  not  sure  that  Carolyn-I 
don't  know  if  Caroljna  thought 
that,  you  know,  I  needed  to  have 
the  key  for  some  reason  or 
whatever;  she  just  gave  it  to  me.   I 
hooked  it  on  my  thing,  on  my  key 
chain."  (MW  Dep.  170). 

Carolvn  Huber:  CH  placed  the  key 
bac'k  into  the  desk  drawer.  "I  locked 
the  door,  put  the  key  back  in  the 
drawer  and  we  went  downstairs."  (Aug. 
3  Hearings  17). 
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Senator  Bennett.  As  I  look  through  it,  I  see  that  some  of  these 
fall  in  the  category  that  we've  been  talking  about,  where  recollec- 
tions can  differ.  They  are  relatively  minor  and  I  won't  go  through 
all  of  them.  As  I  say,  I  think  putting  them  in  the  record  is  suffi- 
cient to  help  people  who  want  to  go  through,  a  compilation  has 
been  made.  But  I  do  want  to  raise  some  of  them  with  you,  Mr. 
Nussbaum,  because  the  contradiction  between  her  memory  and 
yours  on  some  issues  I  think  we  ought  to  deal  with,  as  long  as 
you're  here. 

You  testified  with  respect  to  July  22,  reviewing  documents  in  the 
office,  you  testified  Maggie  walks  in,  let's  do  this  Maggie,  is  on  your 
deposition,  page  240.  We  start  doing  it.  I  may  walk  out  to  take  a 
call.  We  complete  doing  it,  but  it  was  done  relatively  promptly. 

You  say,  then  together  Maggie  and  I  started  looking  to  try  to  se- 
lect, maldng  sure  we  took  Clinton  personal  files,  rather  than  any 
other  files.  She  denies  having  any  role  at  all  in  going  through  the 
files.  Would  you  comment  on  that? 

Mr.  Nussbaum.  Yes,  I  think  really  our  recollections  are  basically 
consistent.  She  didn't  go  through  any  files.  What  she  did  is  sort  of 
glance,  at  least  my  memory  is — her  memory  may  be  different  than 
this — she  glanced  at  particular  file  folders,  the  titles,  just  to  make 
sure,  and  she  glanced  in  the  area  in  which  the  Clinton  personal 
files  were  which  was  in  the  credenza  or  some  of  them  may  have 
been  pulled  out  of  the  credenza,  just  to  see  if  there  was  anything, 
any  obvious  personal  file  that  I  overlooked. 

She  wasn't  conducting  a  search  or  a  review  of  any  file,  so  her  tes- 
timony probably  reflects  that.  My  testimony  also  reflects  that.  Now 
we  used  different  words  to  express  it,  and  so  somebody  may  claim 
there's  a  contradiction.  I  really  don't  see  a  basic  contradiction  be- 
tween the  two  of  us  there. 

Senator  Bennett.  Well,  what  she  said — never  mind  and  I  re- 
spectfully, sir,  disagree  with  you.  I  see  a  contradiction.  She  de- 
scribes coming  in  the  room.  She  says: 

When  I  came  in,  it  seemed  pretty  much  settled.  Like  I  said,  I  can't  recall  if  he 
had  the  files  boxed  that  he  pointed  to  or  designated  as  the  files  that  he  wanted  me 
to  get  to  Bamett,  or  whether  or  not  they  were  just  in  a  stack  on  the  table,  but  it 
seemed  like  whatever  he  was  doing,  it  was  done. 

So  Mr.  Nussbaum  had  already  made  the  selection  of  the  files  before  you  got  there? 

That's  my  understanding,  yes. 

That  sounds  different  from  what  you  have  just  described? 

Mr.  Nussbaum.  No,  it  was  done;  I  did  it,  but  I  asked  her  to  check 
to  see,  to  take  a  quick  look  at  labels  to  see  if  there's  any  personal 
file  I  might  have  missed.  This  took  a  very  brief  period  of  time.  I 
remember  that.  She  may  not  remember  that.  I  mean,  there  may  be 
a  difference  in  our  recollections,  but  I  don't  think  it's  that  great. 

Senator  Bennett.  The  reason  I  focus  on  this  one,  Mr.  Nussbaum, 
you  have  made  privilege  the  holy  grail  of  this  entire  activity.  You 
are  most  proud  of  your  ability  to  protect  the  Clinton's  right  to  as- 
sert privilege  later  on.  You  point  out  that  they  did  not  assert  the 
privilege  later  on,  but  you  protected  their  right  to  do  so. 

Mr.  Nussbaum.  Yes,  sir. 

Senator  Bennett.  Would  Maggie  Williams'  access  to  the  files 
constitute  a  waiver  of  the  privilege  that  I've  heard  you  discuss  back 
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and  forth?  She  is  not  a  lawyer,  she  is  not  a  client.  Would  this  con- 
stitute waiver  of  a  privilege? 

Mr.  NUSSBAUM.  No,  it  would  not. 

Senator  Bennett.  Why  not? 

Mr.  NusSBAUM.  Because,  and  let  me  quote  to  you  from  Weinstein 
on  Evidence,  Section  503(a)(4)(01)  which  says,  "Disclosure  to  those 
reasonably  necessary  for  transmitting  the  communication  has  read- 
ily been  recognized  as  not  destroying  the  privilege."  That's  an  exact 
quote,  and  those  reasonably  necessary  include  people  like  secretar- 
ies, clerks,  or  other  employees.  People  are,  from  time  to  time,  using 
intermediaries  to  convey  information.  Maggie  was  a  significant  em- 
ployee of  the  Clinton's,  so  it  would  not  destroy  privilege,  it  would 
not  waive. 

In  any  event,  Maggie,  at  least  in  my  presence,  didn't  even  exam- 
ine the  documents.  She  didn't  examine  the  files.  She  just  picked  up 
the  files  and  had  them  taken  to  the  residence. 

Senator  Bennett.  Your  previous  deposition  implies  that  she  did 
examine  the  files  and  we're  back  there. 

Mr.  NusSBAUM.  No,  I  believe  what  I  was  trying  to  say  is  that  she 
was  looking  at  labels,  but  the  point  is,  the  essential  legal  point  that 
you  properly  focused  me  on,  Senator,  is  that  you  don't  necessarily 
waive  the  privilege  by  delivering  documents  to  an  employee  of  the 
client,  the  one  who  possesses  the  privilege. 

Senator  Bennett.  Well,  OK.  So  clearly  the  clients  here  were  the 
Clinton's? 

Mr.  NUSSBAUM.  With  respect  to  their  personal  documents,  yes, 
the  clients  were  the  Clinton's,  yes. 

Senator  Bennett.  So  the  Justice  Department  represents  some- 
thing other  than  the  client?  The  client  is  not  the  U.S.  Government? 
The  Justice  Department  people  represent  the  U.S.  Government? 

Mr.  NUSSBAUM.  My  client  is  the  President  and  the  White  House 
in  their  official  capacity,  but  my  job  as  a  lawyer  generally  is  to  en- 
sure that  personal  files  go  back  to  the  client,  after  a  lawyer's  death 
who  has  been  working  with  those  personal  files  for  official  pur- 
poses, go  back  to  the  client,  go  back  to  the  person  whose  files  they 
were,  in  this  case,  the  Clinton's  or  their  personal  attorneys. 

Senator  Bennett.  I  understand  that. 

Mr.  NUSSBAUM.  That's  what  I  was  doing. 

Senator  Bennett.  You  don't  need  to  repeat  that. 

Mr.  NUSSBAUM.  There's  a  specific  ethical  consideration  in  the 
Code  of  Professional  Responsibility,  Senator,  that  deals  with  that 
which  you  may  or  may  not  be  aware  of. 

Senator  Bennett.  No,  you've  made  that  very  clear,  and  I  under- 
stand that.  I  will  make  an  observation  which  may  be  sensational- 
ized, and  I  hope  it  does  not  get  sensationalized,  but  I  cannot  re- 
frain. 

You  protected  the  privilege  very  well  and  you  say  the  Clinton's 
allowed  everything  to  come  out.  You  did,  however,  follow  a  proce- 
dure in  the  name  of  protecting  privilege  which  made  it  possible, 
and  here  we're  getting  into  the  area  and  the  conspiracy  theorists 
are  going  to  pick  it  up,  and  I  regret  giving  them  any  grist  for  the 
mill,  but  I  have  to  say  it. 

You  followed  a  procedure  that  if,  in  fact,  there  was  a  document 
somebody  wanted  removed  before  they  made  everything  public, 
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they  could  have  done  it,  and  it  would  have  been  cloaked  under  the 
procedure  that  you  followed  to  protect  privilege.  I'm  not  accusing 
you  of  that  motive,  but  I  am  saying  that  what  you  did  produced  a 
circumstance  where  that  was  possible,  and  that's  probably  part  of 
the  reason  you're  in  so  much  trouble. 

Mr.  NUSSBAUM.  I  don't  think  I'm  in  any  trouble,  Senator,  but 
that's  a  fair  statement,  what  you  just  said.  And  my  response  to 
that  statement  is  that  this  situation  or  that  circumstance  that  you 
referred  to  has  now  been  under  intensive  investigation  for  2  years 
by  Congressional  Committees,  by  Independent  Counsel,  and  yet  not 
anybody  has  come  up  with  a  single  shred  of  evidence  that  any  doc- 
ument, any  relevant  document  was  destroyed  by  anyone. 

So,  yes,  that  circumstance  may  have  been  created.  I  do  not  be- 
lieve any  document  was  destroyed,  as  I  indicated,  but  you  do  not 
have  to  take  my  word  for  it.  There's  been  2  years  of  intensive  in- 
vestigation and  not  one  single  shred  of  evidence  has  arisen  that  a 
single  document  of  any  importance  at  all,  or  any  document  was  de- 
stroyed. 

What  I  said  in  my  statement's  correct.  I  acted  in  a  way  in  which 
every  document  was  preserved  and  every  document  that  law  en- 
forcement officials  wanted  was  turned  over  to  them. 

Senator  Bennett.  I  would  like  to  get  to  one  other  thing,  if  I 
could.  You  made  the  statement  here  today  you  were  happy  when 
the  note  was  finally  found.  You  had  been  looking  for  it.  Nobody 
wants  to  find  the  note  more  than  you.  You  were  happy  when  the 
note  was  found.  That  is  clearly  not  the  impression  contempora- 
neously that  the  White  House  support  staff  have. 

Yesterday,  when  we  were  talking  about  this,  you  said,  well,  I 
may  not  have  been  properly  sensitive  to  their  feelings.  They  were 
left  out  and  they  felt  left  out. 

Mr.  NusSBAUM.  That's  correct.  Senator. 

Senator  Bennett.  Clearly,  they  did  not  perceive  you  as  being 
happy,  and  their  reaction  was  not  of  people  who  had  been  left  out. 
Deb  Gorham  did  not  feel  left  out  when  you  grilled  her,  interrogated 
her,  demanding  to  know  what  she  had  seen.  You  may  not  have 
been  present  at  the  exchange  with  Deb  Gorham. 

Mr.  Chertoff,  who  clearly  has  the  capacity  to  be  somewhat  abra- 
sive, asked  her 

Mr.  NusSBAUM.  I  haven't  noticed  that.  Senator. 

Senator  Bennett.  Asked  her  specifically,  or  it  was  asked  of  her, 
is  the  grilling  the  same  kind  that  you've  seen  Mr.  Chertoff  give, 
and  she  said,  yes,  that's  the  kind  of  grilling  I  was  getting  from  Ber- 
nie  Nussbaum. 

That  does  not  sound  like  someone  who  is  happy  to  have  found 
a  note,  sitting  down  with  someone  on  the  support  staff,  and  grilling 
her  in  that  specific  fashion,  as  to  what  she  may  have  seen,  and 
asking  the  question  repeatedly  and  going  at  it  again  and  again. 
You've  shown  me  you  have  the  capacity  to  go  after  an  issue  again 
and  again.  We've  seen  some  of  that  while  you've  been  here  too. 

I  asked  her  the  question,  were  people  paranoid.  Her  answer  to 
me  was,  I  was  not  paranoid.  Then  I  said,  how  about  the  others. 
And  she  responded,  yes,  the  others  were  acting  in  a  manner  in 
which  was  paranoid.  How  can  you  come  across  to  people  as  being 
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paranoid  and   grilling   and   highly  interrogatory  when  you're   so 
happy  that  you've  finally  found  the  note? 

Mr.  NUSSBAUM.  I  explained  yesterday,  Senator,  and  I'll  not  re- 
peat the  whole  explanation  because  we  engaged  in  this  colloquy 
yesterday.  I  did  not  grill  Ms.  Gorham,  certainly  not  in  the  manner 
that  Mr.  Chertoff  grills  people.  I  certainly  did  not  do  that.  I  did  not 
grill  Ms.  Gorham  like  that.  I  asked  the  questions  in  a  gentle  man- 
ner. She  was  in  deep  shock,  and  if  I  tried  to  rouse  her  out  of  her 
shock,  she  may  now  consider  that  grilling. 

With  respect  to  these  allegations  or  these  statements  of  paranoia, 
I  think  that  does  come  from  the  fact  that  Deb  Gorham  and  Linda 
Tripp,  both  of  whom  are  very  good  people,  as  I  said  yesterday,  felt 
somehow  they  were  being  excluded  from  something  important  that 
was  going  on  in  the  White  House  Counsel's  Office.  That's  my  expla- 
nation, Senator.  I  was  there.  You  weren't  there.  I  was  there. 

Senator  Bennett.  No,  I  was  not  there. 

Mr.  NusSBAUM.  I  think  my 

That's,  I  apologize,  Mr.  Chairman. 

I  was  there.  There  was  no  paranoia,  there  was  no  hysteria,  we 
were  trjdng  to  get  the  facts,  with  respect,  surrounding  the  finding 
of  the  note.  That's  all  we  were  trying  to  do  and  we  were  doing  it 
in  a  professional  manner. 

Senator  Bennett.  Well,  if  I  can  just  make  one  quick,  final  obser- 
vation, Mr.  Chairman? 

Mr.  Nussbaum,  you  are  very  good,  and  you  have  an  explanation 
for  Deb  Grorham's  testimony,  and  an  explanation  for  Ms.  Tripp's 
testimony,  and  an  explanation  for  the  Park  Police's  testimony,  and 
an  explanation  for  Mr.  Shelton's  testimony,  and  every  one  of  those 
explanations,  taken  by  itself,  is  very  good. 

I  sit  back  and  look  at  the  totality  of  the  thing  and  I  come  out 
exactly  where  I  did  yesterday.  The  White  House  Counsel's  Office 
has  a  very  smooth,  complete  description  of  everything  that  hap- 
pened and  everj^hing  was  done  properly  and  everything  was  done 
in  the  name  of  privilege,  and  there  are  high  legal  standards  that 
directed  ever5rthing  we  did. 

The  picture  that  comes  from  everybody  else  that  dealt  with  the 
White  House  Counsel  is  entirely  different.  And  even  though  you 
have  an  explanation  for  each  particular,  the  overall  pattern  still 
leaves  me  convinced  that  there  was  a  tremendous  amount  of  dis- 
array, a  tremendous  amount  of  scrambling  around,  a  tremendous 
amount  of  improvising,  and  that  things  were  not  as  smooth  and 
polished  and  careful  as  you  now  tell  the  Committee  they  were. 

Mr.  Nussbaum.  They  were  not.  I  agree  with  part  of  what  you 
say.  They  were  not  smooth  and  polished  and  careful.  I  mean,  there 
were  bumps  and  there  were  mistakes.  I  didn't  run  a  perfect  oper- 
ation. I  was  not  a  perfect  White  House  Counsel  and  I  did  not  act 
perfectly  in  this  period. 

My  basic  point  was  not  that  everjrthing  was  done  precisely  cor- 
rect. My  basic  point  was  that  I  acted  in  accordance  with  my  ethical 
obligations  and  with  respect,  as  Mr.  Chertoff  alluded  to  this  morn- 
ing, with  respect  to  every  big  decision  I  had  to  make,  I  made  the 
correct  decision,  I  made  the  right  decisions,  I  made  decisions  that 
I  look  back  at  2  years  later  that  I'm  proud  of.  That's  all  I'm  saying. 
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The  picture  that  some  people  paint,  apparently,  of  paranoia  or  hys- 
teria or  stumbling  around,  that's  an  incorrect  picture. 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  I'm  going  to  yield  to  Senator  Simon.  If  the 
Senator  would  permit  me,  I  just  want  to  make  one  observation. 

I  thought  that  Michael  ChertofPs  questioning  of  Deborah  Gorham 
was  gentle.  I  really  mean  that.  If  she  took  that  to  be  grilling,  then 
her  threshold  for  grilling  is  a  very  low  threshold,  I  must  say. 

Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Yes,  thank  you. 

Just  a  few  observations,  rather  than  questions,  Mr.  Chairman,  I 
will  not  use  my  10  minutes. 

Senator  Shelby  started  his  questioning  by  asking  an  unusual 
question  about  control  being  essential  to  outcome.  When  you  con- 
trol questioning,  you  can  also  control  outcome.  When  in  questions 
you  make  charges,  then  those  charges  are  likely  to  be  printed  in 
the  newspapers  the  next  day  and  maybe  on  national  television. 

But  to  characterize  Mr.  Nussbaum  as  a  barrier  in  any  way  to 
finding  what  law  enforcement  officials  were  seeking,  I  believe  is  a 
totally  unfair  characterization,  and  I  think  there  is  nothing  in  the 
evidence  to  suggest  that. 

As  you  have  mentioned,  some  mistakes  were  made.  I  wish,  and 
you  wish,  you  had  indexed  everything.  I  wish,  and  maybe  you  wish 
that  you'd  had  a  half  an  hour  meeting  with  the  Park  Police  and 
the  Justice  Department,  where  everyone  said,  here's  what  I'm 
thinking  about,  how  are  you  about  it.  I  think  this  would  have  been 
a  more  diplomatic  way  of  handling  things. 

But  to  characterize  things,  and  the  testimony,  and  I  happen  to 
have  a  great  deal  of  respect  for  Senator  Bennett,  I  think  he's  one 
of  the  finest  Members  on  the  other  side  of  the  aisle  in  this  body, 
but  to  characterize  the  testimony  as  entirely  contradictory,  I  think 
is  not  accurate. 

There  are  some  discrepancies,  yes.  But  I  would  also  point  out 
that  one  of  Mr.  Nussbaum's  principal  critics  here  has  been  Phil 
Heymann,  and  I  asked  Phil  Heymann,  in  terms  of  Bernie  Nuss- 
baum, whether  it  is  a  fair  characterization  to  say  that  what  he  did, 
from  your  perspective,  was  not  illegal,  not  unethical,  but  unwise? 
Mr.  Heymann  responded:  "I  think  that's  basically  a  fair  character- 
ization. Senator  Simon." 

I  think  we  should  keep  that  in  mind.  We  not  only  have  conflict- 
ing recollections,  which  is  natural  in  this  series  of  dramatic  events, 
you  have  a  mini-turf  war  between  various  police  agencies.  Turf 
wars  go  on  here,  they  go  on  in  the  Executive  Branch,  they  go  on 
ever5rwhere.  They  go  on  in  business.  That's  part  of  what  we're  deal- 
ing with. 

We  have  looked  at  these  days  in  great  detail,  probably  too  great 
a  detail.  No  Congressional  hearing  in  the  206  years  of  the  history 
of  this  Congress,  has  ever  spent  as  much  time  on  a  few  scraps  of 
paper  as  this  Congressional  hearing  has.  My  conclusion,  in  terms 
of  what  we  have  found,  is  there  is  no  evidence  of  any  attempt  to 
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cover  up  anything.  Now  those  who  want  to  build  some  kind  of  a 
case  and  want  to  ignore  the  facts,  they  can  put  something  together. 

Second,  there  is  no  evidence  of  any  connection  between  the  han- 
dUng  of  the  documents  and  what  is  called  Whitewater.  I  think 
that's  what  we've  discovered  so  far  in  these  3  weeks.  To  the  extent 
that  we  may  have  dispelled  some  of  these  allegations,  I  think  that 
is  important. 

I  would  add  two  other  points,  one  of  which  is  not  the  focus  of  this 
hearing.  One,  for  those  who  have  a  conspiracy  theory,  who  believe 
that  Vince  Foster  did  not  commit  suicide,  there  has  not  been  one 
witness,  one  scintilla  of  evidence  that  Vince  Foster  did  not  commit 
suicide.  Second,  there  has  not  been  one  shred  of  suggestion  on  the 
part  of  any  credible  witness  or  any  witness  that  Whitewater  was 
in  any  way  involved  in  his  suicide. 

These  are  just  some  general  observations,  as  we  have  the  last 
day  of  this  first  phase  of  hearings,  Mr.  Chairman,  that  I  thought 
I  would  make,  and  I  yield  back  the  balance  of  my  time. 

Senator  DODD.  May  I  ask  my  colleague  to  yield  whatever  little 
time  he  has 

Senator  SiMON.  I  would  be  pleased  to  yield  to  my  colleague  from 
Connecticut. 

Senator  DoDD.  Is  that  appropriate?  Mr.  Chairman,  because  so 
much  time  has  been  spent  on  focusing  on  this  note  and  I  made  or 
I  tried  to  make  this  point  on  several  occasions,  and  maybe  for  those 
who  are  catching  snippets  of  this  and  hear  about  these  27  torn 
pieces  of  paper,  I  would  understand  the  length  of  time  that  we 
have  dwelt  on  this  if  the  27  pieces  of  paper  had  been  thrown  out, 
had  been  burned,  were  illegible,  there  was  blurred  ink  and  we 
didn't  know  what  it  said,  or  if  you  had  pieced  the  pages  together 
and  there  was  some  highly  incriminating  evidence  regarding  the 
White  House. 

Under  any  one  of  those  circumstances,  I  think  dwelling  on  why 
these  papers  hadn't  been  found  earlier  would  at  least  be  justified. 
For  the  life  of  me,  what  I  don't  understand  is,  and  I'm  going  to  ask, 
Mr.  Chairman,  if  I  can,  to  put  up  the  typed  copy  of  this  note  on 
the  screens  if  we  could  here. 

[Pause.] 

Would  you  put  that  up  on  the  screen,  please? 

[Pause.] 

Now,  Mr.  Nussbaum,  I  realize  this  may  not  be  exactly  a  painless 
exercise,  but  you've  been  asked  to  do  other  things.  But  I've  read 
this  note  dozens  of  times,  trying  to  discern  if  there  was  anything 
in  this  writing,  note,  whatever  else  you  may  want  to  call  it,  that 
had  it  not  been  the  subject  of  some  scraps  of  paper  here,  would 
have  been,  that  anyone  associated  with  the  White  House  would  be 
justified  in  keeping  it  private  or  somehow  not  making  it  public.  I 
wonder  if  you  might  take  a  minute  or  so  out  and  just  please  read 
this  note,  and  tell  me  whether  or  not  there's  anything  in  here  that 
you  see  that  is  incriminating  in  any  way  to  the  White  House? 

Mr.  Nussbaum.  This  is  the  note. 

I  made  mistakes  from  ignorance,  inexperience,  and  overwork.  I  did  not  knowingly 
violate  any  law  or  standard  of  conduct.  No  one  in  the  White  House,  to  my  knowl- 
edge, violated  any  law  or  standard  of  conduct,  including  any  action  in  the  Travel 
Office.  There  was  no  intent  to  benefit  any  individual  or  specific  group.  The  FBI  lied 
in  their  report  to  the  AG.  The  press  is  covering  up  the  illegal  benefits  they  received 
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from  the  Travel  staff.  The  GOP  has  lied  and  misrepresented  its  knowledge  and  role 
and  covered  up  a  prior  investigation.  The  Usher's  Office  plotted  to  have  excessive 
costs  incurred,  taking  advantage  of  CACI  and  HRC.  The  public  will  never  believe 
the  innocence  of  the  Clintons  and  their  loyal  staff.  The  WSJ  editors  lie  without  con- 
sequence. I  was  not  meant  for  the  job  or  the  spotlight  of  public  life  in  Washington. 
Here  ruining  people  is  considered  sport. 

Senator  DODD.  I  apologize  for  having  you  go  through  this,  be- 
cause it's  painful.  I  should  point  out  that  this  is  a  transcription,  not 
the  note  itself,  for  purposes  of  the  record.  But  is  there  anything  in 
that  transcription  which  in  any  way  would  indicate  some  complicity 
on  the  part  of  the  White  House  that  would  warrant  anyone  want- 
ing to  keep  that  note  from  the  public  view  or  from  the  investigation 
of  legal  authorities? 

Mr.  NusSBAUM.  Absolutely  not.  When  we  turned  it  over,  indeed, 
we  were  pressing  at  that  point  to  have  it  released  to  the  press  as 
promptly  as  possible.  Everybody  was  very  sad  about  the  death,  but 
we  were  pressing  to  have  this  released  as  promptly  as  possible.  But 
the  Department  of  Justice  didn't  want  to  do  that,  so  we  held  back. 

In  any  event,  to  answer  your  question,  there  was  nothing  in  this 
note  that  would  induce  us  not  to  want  to  give  it  to  the  Department 
of  Justice  or  to  the  public  at  large. 

Senator  DODD.  As  I  say,  and  the  time  is  up  here,  but  I  would  just 
make  the  point  again,  if  we  didn't  have  this  note,  if  someone  had 
burned  it,  destroyed  it,  the  writing  were  not  legible,  you  couldn't 
even  put  this  together,  I  could  understand  I  think  the  amount  of 
time  that's  been  spent  on  it.  But  since  we  have  the  note,  we  know 
what  it  says,  common  sense  would  seem  to  indicate,  once  you've 
read  it,  that  justification  for  whatever  conspiracy  someone  may  be 
conjuring  up  for  not  wanting  to  reveal  this,  seems  to  go  out  the 
window  once  you've  read  it.  If  you  couldn't  read  it,  I  could  under- 
stand maybe  the  attention.  If  you  can  read  it,  I'm  perplexed  as  to 
why  this  is  still  the  subject  of  so  much  attention. 

I  thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Faircloth  would  you  jdeld  to  Senator 
Bennett,  I  think  he  has  a  quick  question? 

Senator  Faircloth.  I  sure  will. 

The  Chairman.  Senator  Bennett. 

Senator  Bennett.  It's  not  that  quick,  but  I'll  do  the  best  I  can. 

Senator  Faircloth.  I  hadn't  expected  it  to  be  that  quick. 

Senator  Bennett.  OK.  Just  so,  while  Mr.  Nussbaum  is  here,  we 
have  this  straight  between  us,  I  would  like,  Mr.  Chairman,  to  re- 
peat the  colloquy  that  took  place  between  me  and  Ms.  Gorham  on 
this  issue,  so  that  you  hear  directly  what  was  said. 

Senator  Bennett.  Ms.  Gorham,  you  described  a  conversation  with  Mr.  Nussbaum 
where  the  impression  that  I  got — I'll  put  it  in  my  words — was  that  it  was  an  interro- 
gation. He  went  at  you  very  vigorously,  he  repeatedly  asked  you  what  you  saw  in 
the  briefcase,  almost  as  if  he  were  a  prosecutor  trying  to  break  down  your  story. 
That's  my  interpretation  of  what  you  said.  Is  that  a  fair  interpretation? 

Ms.  Gorham.  That  is  a  correct  interpretation. 

Senator  Bennett.  OK.  I  understand  that  the  note  had  been  found  at  the  time 
that  interrogation  took  place.  We  can  check  that,  but  it's  my  understanding  that  as 
of  the  time  he  was  asking  you  those  questions  he  already  had  the  note.  Why  didn't 
he  ask  you  about  the  folder  you  said  you  saw?  This  is  the  first  time  I've  ever  heard 
of  any  folder  having  been  in  the  briefcase.  Did  he  ask  you  about  that  folder? 

Ms.  Gorham.  I  don't  recall  if  he  asked  me  about  that  folder  or  not. 

Senator  Bennett.  But  his  primary  focus  was  on  the  yellow  pieces  of  paper? 
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Ms.  GORHAM.  His  focus  was  on  my  explanation  of  what  I  found,  which  was  the 
color  yellow,  and  asking  me  to  indicate  or  identify  what  size  or  shape  or  form. 

Senator  Bennett.  OK.  When  you  say  what  you  found,  you're  not  leaving  the  im- 
pression that  you  found  anything,  it's  what  you  had  seen? 

Ms.  GoRHAM.  What  I  had  seen  out  of  the  comer  of  my  eye  as  I  picked  it  up. 

Senator  Bennett.  OK.  I'd  like  you  to  comment  on  the  pattern  that  I  see  here. 
Here's  an  intense  interrogation  by  Mr.  Nussbaum,  what  did  you  see,  and  you  can't 
satisfy  him.  He  keeps  coming  back  to  it.  The  pattern  that  the  two  of  you  have  testi- 
fied to  of  the  slamming  of  doors  and  the  coming  and  going  and  we've  got  to  have 
a  typewriter  in  here  for  us  to  use,  shows  a  high  degree  of  concern  over  a  fairly  long 
period  of  time  with  the  question  of  what  did  someone  other  than  the  tight  group 
that  came  in  with  the  Clintons  see  and  know  about  this.  Is  it  fair  to  say  that  there 
was  a  bit  of  paranoia  around  here,  or  am  I  going  farther  than  is  proper? 

Ms.  GORHAM.  Sir,  I'm  sorry,  I  cannot  tell  you  how  others  felt,  but  I  never  felt 
paranoid. 

Senator  Bennett.  I'm  not  suggesting  that  you  felt  paranoia,  I'm  suggesting  there 
is  a  pattern  of  behavior  that  suggests  to  me  a  higher  concern  about  what  the  staff 
may  have  seen  and  may  be  in  on  than  I  think  we  could  explain  just  in  terms  of 
grief 

Ms.  GORHAM.  It  would  seem  so  by  the  amount  of  questioning  that  took  place  be- 
tween Bemie  and  myself — Bemie  questioning  me. 

Would  you  like  to  comment  on  that  with  that  direct  quote,  not 
just  my  memory?  That's  the  exchange  that  took  place,  word  for 
word. 

Mr.  Nussbaum.  Well,  she  thought  Mr.  Chertoff  was  tough  on  her. 
He  was  easy  on  her.  I  guess  she  thought  I  was  tough  on  her  when 
I  also  was  easy  on  her. 

It  just — look,  that's  her  memory.  She  was  distraught  then.  I 
think  in  many  ways,  Deborah  Gorham's  probably  even  a  little  dis- 
traught now  about  the  situation.  I  treated  her  at  all  times  in  a  po- 
lite, decent,  and  gentle  fashion.  There  are  many  other  people  in  the 
White  House  Counsel's  Office  who  you  can  question  about  that.  I 
think  those  people  who  saw  my  relationship  with  Deborah  Gorham 
would  support  what  I  was  saying  right  now. 

I  think  what  she  testified  to  was,  as  I  said  earlier,  a  product  of 
her  grief  at  the  time,  a  product  of  her  being  in  shock  at  the  time, 
and,  indeed,  it's  even  a  product  of  her  grief  at  this  late  date. 

That's  all  I  have  to  say.  Senator. 

Senator  Bennett.  Thank  you. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Mr.  Nussbaum. 

Mr.  Nussbaum.  Yes,  Senator,  we  haven't  met  yet,  but  it's  nice  to 
meet  you. 

The  Chairman.  Well,  you  may  regret  saying  that. 

Senator  Faircloth.  As  Patrick  Henry's  epitaph,  on  second 
thought,  you  may  also. 

You  testified  yesterday  that  you  escorted  Maggie  Williams  and 
Patsy  Thomasson  out  of  the  Counsel's  Office,  and  then  went  back 
into  your  office  to  make  some  phone  calls.  You  went  on  to  say  that 
you  locked  up  the  office  upon  leaving  the  night  of  July  20. 

Leaving  aside  the  fact  that  Ms.  Williams  and  Ms.  Thomasson 
don't  remember  leaving  the  office  the  same  way  as  you  do,  and  that 
the  veteran  Secret  Service  Agent  O'Neill  testified  before  this  Com- 
mittee that  he  locked  and  alarmed  the  office  that  evening,  and  we 
have  the  alarm  log  which  shows  that  Mr.  O'Neill  did,  in  fact,  lock 


1377 

the  office  that  night.  Now,  Mr.  Nussbaum,  how  can  you  expect  this 
Committee  to  believe  that  the  alarm  log  is  wrong?  When  Mr. 
Castleton  locked  the  office  earlier  that  evening,  his  name  appears 
on  the  log.  This  record  clearly  shows  that  you  did  not  lock  the  of- 
fice, that  Mr.  O'Neill  did. 

Mr.  Nussbaum.  No,  no 

Senator  Faircloth.  Would  you  wait  a  minute  until  I  finish? 

Now,  I've  been  asking  myself  why  you  would  insist  that  you  were 
the  one  to  lock  up  the  office  that  night,  and  even  go  so  far  as  to 
say  that  the  Secret  Service  log  is  wrong.  Well,  the  only  thing  that 
makes  sense  to  me  is  that  you  didn't  want  to  leave  any  doubt  in 
the  Committee's  mind  that  Maggie  Williams  was  in  Vince  Foster's 
office  after  you  left  and  that,  in  fact,  as  Officer  O'Neill  testifies,  you 
were  not  the  last  one  out  of  the  office;  Maggie  Williams  was. 

If  in  fact  Maggie  Williams  was  the  last  one  out  of  the  Counsel's 
suite  that  night,  you  cannot  definitely  tell  this  Committee  that 
Maggie  Williams  did  not  remove  any  documents  from  the  suite  that 
night. 

It  appears  to  me  that  we  have  the  word  of  a  career  law  enforce- 
ment officer  and  Secret  Service  Agent  O'Neill,  against  Clinton 
crone  Maggie  Williams  who,  when  here  before  this  Committee, 
could  not  remember  whether  the  sky  was  blue  or  not,  totally  en- 
tered a  plea  of  insanity. 

Mr.  Nussbaum 

Senator  Moseley-Braun.  Now  wait  a  minute.  Senator  Faircloth. 
Number  one,  that  kind  of  character  assassination  is  absolutely 
uncalled  for.  The  second  thing,  the  question  was  never  asked 
whether  the  sky  was  blue.  And  in  the  third  place,  I  think  you  are 
totally  out  of  bounds. 

Senator  Faircloth.  I  think  you  are  too. 

If  you  let  me  finish,  then  you  can  talk  after  I  finish. 

Senator  Moseley-Braun.  Senator  Faircloth 

The  Chairman.  I'm  going  to  ask  that  we  all  just  take  a  step  back 
now,  and 

Senator  Faircloth.  Mr.  Nussbaum,  I  don't  want  to  hear  about 
the  lie  detector  test  that  she  took.  We  all  know  she  took  practice 
tests  which  totally  discredits  the  real  test  given  by  the  Independent 
Counsel. 

Now,  Mr.  Nussbaum,  you  have  to  insist  that  you 

Senator  Sarbanes.  On  what  basis? 

Senator  Faircloth.  You  have  to  insist  that  you  locked  up  the  of- 
fice that  night  because  if  this  one  detail  fell  apart,  then  so  does  the 
story  of  your  accomplice,  Maggie  Williams. 

Mr.  Nussbaum,  please  explain  to  me  how  you  expect  this  Com- 
mittee to  believe  that  you  locked  up  the  Counsel's  suite,  when  this 
document,  which  is  on  the  screen,  clearly  shows  you  did  not? 

Senator  Sarbanes.  Mr.  Chairman,  I  have  to  lodge  an  objection 
to  some  of  the  characterizations  contained  in  the  question. 

Now,  the  sky  is  blue,  as  Senator  Moseley-Braun  observed,  that 
question  was  never  put. 

A  plea  of  insanity? 

You  know,  there's  a  certain  element  of  fairness  and  the  Senator 
has  an  opportunity  to  ask  a  question.  He  can  load  an  awful  lot  of 
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unfairness  into  the  premises  of  his  question  before  a  response  is 
ever  made. 

The  Chairman.  I'm  going  to  ask  the  witness  to  respond  obviously 
to  the  question  as  it  relates  to  the  log,  and  we're  going  to  say  that 
sometimes  there  is  a  tendency,  and  I  would  note  that  it  has  not 
been  very  frequent  here,  and  I  think  that  the  basic  decorum  has 
been  one  that  we've  been  satisfied  with. 

People  will  add  characterizations,  so  without  addressing  the 
characterizations,  Mr.  Nussbaum,  if  you  can  respond,  I  think  to  the 
central  point  of  the  Senator's  question,  as  it  relates  to  the  descrip- 
tion that  we  see  here  that  Officer  O'Neill  has  locked  the  alarm 
against  your  testimony  that  you  did. 

Obviously  he  is  concerned  that  if  that  is  the  case,  that  indeed 
you  were  not  the  last  person  out,  and  maybe  Maggie  Williams  was 
still  there.  That  would  comport  with  Officer  O'Neill,  who  after  ev- 
eryone else  was  gone,  saw  Ms.  Williams  carry  the  box.  Now  that's 
what  it  comes  down  to. 

Mr.  Nussbaum.  Well,  I  have  to  say,  I'll  respond  to  the  question, 
but  I'm  also  shocked  and  dismayed  by  the  character  assassination, 
but  I'll  respond  to  the  question. 

I  remember  being  the  last  one  to  leave  the  office  that  night  and 
locking  it  up.  What  I  don't  remember  is  whether  or  not  I  called  the 
Secret  Service  when  I  did  so. 

If  I,  as  I  explained  yesterday — ^you  may  not  have  been  here.  Sen- 
ator Faircloth  when  I  did  this — the  normal  procedure  is  to  go  into 
Vince's  office,  turn  on  the  alarm,  then  go  over  to  the  phone,  call 
the  Secret  Service  and  say,  this  is  Mr.  Nussbaum,  I'm  locking  the 
office.  Leave  the  office  and  lock  the  door.  And  then  presumably  the 
log  would  reflect  the  name  of  the  person  who  called. 

If  I  didn't — but  you  can  lock  the  office  and  turn  on  the  alarm 
without  making  that  call.  If  you  do  it  without  making  that  call, 
they  may  get,  the  Secret  Service  log  may  get  the  wrong  name.  In 
other  words,  it  may  get  a  name  of  a  person  who  did  it  previously, 
the  person  who  made  the  last  call.  I'm  not  saying  that  happened 
here.  I  don't  know  what  happened  here. 

What  I'm  doing  is  giving  you  a  possible  explanation  as  to  why 
I  could  be  the  last  one  out,  locking  the  office  and  turning  on  the 
alarm,  and  yet  the  Secret  Service  log  not  reflecting  that  because  I 
neglected,  which  sometimes  we  did  neglect  to  do  from  time  to  time, 
especially  that  night,  when  there  was  a  great  deal  of  distress,  to 
call  the  Secret  Service  and  say,  look,  you  know,  this  is  Mr.  Nuss- 
baum, I'm  the  last  one  leaving. 

That's  an  explanation  for  making  my  memory  consistent  with 
what  was  on  the  log  but  I  was  in  the  office  for  an  hour  prior  to 
the  time  of  its  being  locked,  and  I  categorically  state  to  you.  Sen- 
ator Faircloth,  and  to  the  Members  of  your  Committee,  that  Maggie 
Williams,  who  was  not  my  accomplice,  but  a  wonderful,  decent, 
honest  woman,  was  not  in  the  office  that  night,  other  than  the  10 
minutes  that  I  was  with  her  when  we  were  searching  for  a  note. 
And  I  think,  when  this  is  all  over,  that's  what  the  record  will  show, 
and  anybody  who  makes  charges  to  the  contrary  is  going  to  be 
ashamed  of  those  charges  ultimately. 

Senator  Faircloth.  Mr.  Nussbaum,  would  you  tell  me  why  a  ca- 
reer Secret  Service  Agent,  18  years,  would  testify 
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Senator  Sarbanes.  He's  not  an  agent.  A  Secret  Service  Uni- 
formed Officer. 

Senator  Faircloth.  A  uniformed  Secret  Service  Officer  would 
testify  that  he  met  Ms.  WilUams,  she  had  this  stack  of  papers  3 
to  5  inches  high,  folders,  that  she  took  them  into  her  office,  and 
that  he  locked  the  office  after  she  left?  Why  would  this  man  testify 
to  such  a  devastating  piece  of  evidence  if  it  were  not  so? 

Mr.  NusSBAUM.  Because,  like  so  many  people  in  life,  you  know, 
I've  seen  this  in  this  proceeding,  and  I've  seen  it  in  litigation,  peo- 
ple, and  it  happens  to  all  of  us.  It  happens  to  you,  it  happens  to 
me,  it  happens  to  all  of  us.  People  get  confused  from  time  to  time 
about  events.  People  telescope  events.  Something  happens  on  one 
day  and  you  think  it  happens  on  another  day. 

Maggie  Williams  walked  through  the  West  Wing  everyday  of  her 
existence  there,  in  the  evening  of  her  existence  there.  Her  office 
was  right  near  my  office  and  near  the  First  Lady's  office.  There  are 
many  days  that  Maggie  Williams  would  be  walking  through  the 
second  floor  of  the  West  Wing  where  our  offices  were  located  with 
stacks  of  files  in  her  arms.  There  are  many  days  she  would  do  that. 

What  Officer  O'Neill,  to  me,  Senator,  with  all  due  respect  to  this 
Committee,  what  this  agent — not  agent,  security  guard  basically, 
primarily  did,  in  my  view,  is  confuse  one  date  with  another  date. 
Now  he  didn't  mention  it  for  many  months  later,  and  you  know, 
there's  all  sorts  of  indications  like  that,  but  I'm  not  even  focusing 
on  that  very  much. 

But  it's  quite  clear  to  me  that  at  one  time  he  obviously  saw 
Maggie  Williams  carrying  files.  She  did  that,  as  I  said,  day  after 
day  after  day.  He  just  got  it  wrong  when  he  says,  it  happened  the 
night  of  July  20,  1993,  when  Vince  Foster  committed  suicide. 

That's  my  explanation.  I'm  not  saying  he's  lying,  I'm  saying  he's 
just  wrong  and  it's  even  understandable  when  you  look  at  all  the 
circumstances. 

I  hope  I've  answered  your  question.  Senator. 

Senator  Faircloth.  Well,  you've  answered  the  question.  I  don't 
believe  the  answer  but  that's  all  right.  I  simply  do  not  believe  that 
this  career  officer  met  Maggie  Williams,  and  he  nor  Ms.  Williams 
are  petite  people,  in  a  5 -foot  hallway  and  he  didn't  recognize  her 
and  what  she  had  in  her  arms. 

Mr.  Chairman,  I 

The  Chairman.  Thank  you,  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I'll  be  very  quick.  I  just  want 
to  make  a  couple  of  observations. 

First,  we  understand  that  Officer  O'Neill,  the  uniformed  officer 
that  we're  talking  about,  had  either  four  or  five  separate  interviews 
with  the  FBI  as  part  of  the  work  of  the  Independent  Counsel,  in 
which  he  related  his  recollection  of  what  occurred.  Apparently  he 
related  it  once,  was  brought  back  to  relate  it  again,  and  brought 
back  yet  another  time  and  another  time,  perhaps  even  a  fifth  time. 
And  of  course,  we've  been  seeking  those  reports  from  the  Independ- 
ent Counsel  and  the  Chairman  and  I  have  joined  together  in  doing 
that.  Obviously,  that  would  be  helpful  in  this  context. 

Second,  I'm  trying  to  understand,  even  if  one  accepted  Mr. 
Spafford's  version  of  what  occurred,  I  have  difficulty  understanding 
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what  difference  that  would  make  other  than  that  you  made  an 
even  bigger  error  than  you've  admitted  to  in  terms  of  searching  the 
briefcase. 
When  Senator  Frist  went  through  this,  and  he  said: 

What  did  Mr.  Nussbaum  say  in  response  to  Mr.  Sloan's  statement  and  his  dem- 
onstration that  there  were  scraps  of  paper  in  the  bottom  of  the  briefcase? 

Mr.  Spafford.  Mr.  Nussbaxim  was  sitting  on  the  couch  or  the  sofa  at  the  time, 
and  his  comment  was  something  to  the  effect  that  we  will  get  to  all  of  that  later; 
we  have  to  look  through  the  materials,  and  we  will  look  through  that  later. 

Senator  Frist.  Were  you  left  with  the  impression  of  that  statement  that,  indeed, 
these  scraps  would  be  looked  at  later? 

Mr.  Spafford.  That's  correct. 

Senator  FRIST.  Now,  when  Mr.  Sloan  stated  that  there  were  scraps  of  paper  there, 
was  Mr.  Nussbaum  surprised?  What  was  his  reaction? 

Mr.  Spafford.  Mr.  Nussbaum,  as  near  as  I  can  recall,  did  not  have  a  reaction. 
It  was  an  off-the-cuff  remark  by  Mr.  Sloan  to  which  I  attached  very  Uttle  signifi- 
cance at  the  time,  and  it  appeared  that  Mr.  Nussbaum  attached  very  Uttle  signifi- 
cance to  it,  as  well. 

Your  error  may  have  been,  assuming  that  your  recollection  is 
that  that  conversation  did  not  take  place,  but  let's  make  the  other 
assumption  because  what's  happening  around  here  and  I  want  to 
make  this  point  generally,  is  we  get  conflicts  in  recollection. 

I  said  early  in  the  course  of  these  hearings  that  I  took  some  com- 
fort from  the  conflicts  in  recollection,  because  if  everyone  came 
walking  in  here,  telling  exactly  the  same  story,  as  to  what  had  hap- 
pened 2  years  ago  to  the  very  minute  in  excruciating  detail,  I 
would  start  wondering,  well,  what's  going  on  here.  That's  not  nor- 
mal human  conduct. 

Normal  human  conduct  is  to  have  difficulty  remembering,  to 
have  conflicts  in  testimony.  People  see  things  in  different  ways. 
They  may  remember  something  as  happening  on  this  day,  when  it 
happened  on  some  other  day.  They  remember  it  happening  before 
an  event,  instead  of  after  the  event.  So  in  a  sense,  I  find  these  con- 
flict in  recollections  normal. 

Then  the  question  becomes  well,  there's  a  conflict  in  recollection, 
and  then  that  becomes  a  large  issue.  But  occasionally,  you  have  to 
ask  yourself,  well,  let's  take  it  either  way.  What's  the  consequence 
of  taking  it  one  way  or  taking  it  the  other  way. 

In  this  instance,  it  seems  to  me  that  even  if  Mr.  Spafford's  ver- 
sion was  correct,  that  the  worst  out  of  this  is  that  Mr.  Nussbaum 
was  deficient  in  not  going  back  into  that  briefcase.  Now  in  the  end, 
what  was  in  the  briefcase  came  out.  Isn't  that  correct,  as  best  we 
can  follow  this  line? 

Mr.  Nussbaum.  Yes,  Senator,  that's  correct. 

Senator  Sarbanes.  It  didn't  happen  on  that  day,  which  was  the 
22nd,  and  as  you've  said  today  would  have  been  helpful,  extremely 
helpful  to  have  had  it  on  that  day,  because  it  would  have  been 
prior  to  the  funeral,  it  was  at  a  time  of  extreme  distress  in  the  Fos- 
ter family,  but  it  did  happen  at  the  beginning  of  the  following 
week.  Did  you  go  into  your  office  over  that  weekend  after  the  fu- 
neral? 

Mr.  Nussbaum.  No,  no,  I  did  not.  I  gave  the  entire  staff  off  that 
weekend,  and  I  went  out  of  town.  When  I  came  back  from  Arkan- 
sas, we  went  to  Arkansas,  we  all  flew  on  Air  Force  One  to  Arkan- 
sas, virtually  my  entire  staff  went  to  Arkansas  on  Air  Force  One 
to  the  funeral.  We  came  back  very,  very  late  Friday  night.  It  was 
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a  one-day  trip,  it  was  a  very  intense  day,  and  I  told  everybody  to 
take  off  the  weekend.  I  didn't  want  anybody  working  that  weekend. 

I  myself  went  to  Maine  that  weekend,  Saturday  and  Sunday.  I 
arrived  back  in  Washington  late  Sunday  night,  and  I  went  into  the 
office  Monday  morning.  So  the  answer  to  your  question  is,  I  wasn't 
in  my  office  during  that  weekend. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  DoDD.  Well,  just  a  point  on  Maggie  Williams.  I  think  it's 
worthwhile  pointing  out  that  Maggie  Williams  took  two  lie  detector 
tests.  The  results  of  those  lie  detector  tests  were  then  upheld  and 
corroborated  by  one  of  the  top  law  enforcement  officials  who  have 
no  particular  interest  in  this  matter,  as  being  good  tests,  which  she 
passed  with  flying  colors. 

Now,  as  I  gather,  no  request  was  made  of  Mr.  O'Neill  to  take  a 
lie  detector  test.  I'm  not  suggesting  one  should  be  asked  of  him,  nor 
am  I  suggesting  that  he  is  l3ang  at  all  here.  But  it  seems  to  me 
to  impugn  the  character  of  someone  who  has  gone  through  that 
process  and  answered  those,  the  results  of  those  tests  have  been 
strongly  supported  by  people  who  have  no  particular  interest  in 
this  matter  other  than  fulfilling  their  obligations  and  drawing 
those  conclusions,  ought  not  to  be  lost  on  people  as  we  try  and  de- 
termine the  veracity  of  statements  being  made  by  witnesses. 

Thank  you  and  I  would  gladly  jdeld.  I  don't  know  what 

Senator  Sarbanes.  I'm  sorry.  I  failed  to  yield  to  Senator  Moseley- 
Braun. 

Senator  Moseley-Braun.  It's  all  right. 

Mr.  Chairman,  I'll  allow  you  to  conclude  this  matter  if  that's  in 
order.  Are  we  done?  Can  we  go  home  yet? 

The  Chairman.  I  think  when  you  conclude  here,  the  witness 
needs  a  little  break,  so  we're  going  to  take  a  5 -minute  break  be- 
cause I  think  we  are  very  close.  I  know  Mr.  Chertoff  has  some 
questions,  but  I  think  we  are  very  close  to  wrapping  up.  We're 
going  to  have  another  panel  and  so  I  would  like  to  move  it,  but  why 
don't  you  go  ahead? 

Senator  Moseley-Braun.  Thank  you. 

Senator  Kerry.  Well,  are  you  going  to  go  or? 

Senator  Moseley-Braun.  No,  I  yield  to  Senator  Kerry. 

Senator  Kerry.  Mr.  Nussbaum,  I  wanted  to  complete  the  ques- 
tioning that  I  had  started  earlier.  The  unfortunate  part  of  getting 
going  is  that  we  get  interrupted  in  the  process  and  so  we  left  one 
component  of  that  out,  when  frankly  there's  another  component 
that  I  think  is  equally  important,  if  not  perhaps  more  important. 

I  was  asking  you  about  a  series  of  your  knowledge  with  respect 
to  a  period  of  time  where  I  disagreed  with  a  conclusion  you  had 
drawn  about  speculative  time  period,  that  is,  after  it  left. 

But  what  is  really  important  is  the  nonspeculative  time  period, 
what  happened  while  the  documents  were  in  your  custody  and 
while  the  law  enforcement  officers  were  with  you.  I  want  to  just  re- 
view that  for  a  minute  because  I  think  that  is  perhaps  one  of  the 
most  relevant  and  critical  components  of  any  judgments  we  make 
specifically,  and  I  see  the  light  going  on. 

You  had  members  of  the  Department  of  Justice  and  the  Park  Po- 
lice and  Mr.  Foster's  attorney  all  present  in  his  office,  correct? 

Mr.  Nussbaum.  And  the  FBI  and  the  Secret  Service. 
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Senator  Kerry.  And  the  FBI  and  the  Secret  Service. 

Mr.  NUSSBAUM.  Yes. 

Senator  Kerry.  You  read  through  each  document  in  that  office, 
including  the  personal  files  in  their  presence,  did  you  not? 

Mr.  NusSBAUM.  Yes,  I  glanced  at  each.  I  cannot  say  I  read  each 
document  in  its  entirety,  but 

Senator  Kerry.  I  understand  but  you  characterized  it  to  them? 

Mr.  NusSBAUM.  Correct. 

Senator  Kerry.  You  opened  up  the  file  and  said  to  them,  this  is 
this  kind  of  document? 

Mr.  NUSSBAUM.  Correct. 

Senator  Kerry.  They  had  no  right  to  subpoena  any  of  those  docu- 
ments, did  they? 

Mr.  NUSSBAUM.  They  did  not. 

Senator  Kerry.  The  only  access  they  could  have  to  those  docu- 
ments was,  in  effect,  your  making  a  judgment  about  how  the  privi- 
lege would  be  played  out,  the  various  privileges? 

Mr.  NUSSBAUM.  Correct,  that's  right.  I  wanted  to  sort  of  balance 
the — they  wanted  into  the  office  to  search  for  a  suicide  note,  and 
I  didn't  want  to  keep  them  out,  even  though  other  people  were  ad- 
vising that. 

Senator  Kerry.  But  I  think  what's  really  important  for  every- 
body to  understand  at  this  point  in  time  is  that  as  of  that  day, 
which  was  then  July  22,  the  only  issue  in  front  of  law  enforcement 
officers,  the  only  discussion,  other  than  the  question  of  Phil 
Heymann  and  how  it  looks,  substantively  the  only  question  was,  is 
there  a  suicide  note  or  is  there  a  note  that  shows  potential  of  extor- 
tion or  state  of  mind? 

Mr.  NUSSBAUM.  Or  extreme  mental  anguish.  Yes,  that's  right. 

Senator  Kerry.  And  you,  as  you  read  them,  any  one  of  those  par- 
ties, Mr.  Foster's  lawyer,  the  Secret  Service,  the  Park  Police,  the 
Justice  Department,  could  have  said,  that's  a  file  that  we  would 
like  to  look  at,  correct? 

Mr.  NUSSBAUM.  Correct. 

Senator  Kerry.  They  did,  in  fact,  do  that  as  to  some  of  those 
files,  did  they  not? 

Mr.  NUSSBAUM.  They  did,  yes. 

Senator  Kerry.  So  any  file  that  law  enforcement  wanted  to  see, 
including  the  personal  files  that  later  were  moved,  they  had  an  op- 
portunity to  say,  we  want  to  see  that  document? 

Mr.  NUSSBAUM.  That's  correct. 

Senator  Kerry.  If  it  raised  any  kind  of  suspicion  or  curiosity  or 
question  in  their  mind? 

Mr.  NUSSBAUM.  That  is  right. 

Senator  Kerry.  Those  documents  that  they  did  in  fact  say,  well, 
we  would  like  to  look  at  that  one,  that  kind  of  may  be  something 
that  we  want  to  know  more  about,  they  were  put  in  a  special  pile, 
were  they  not? 

Mr.  NUSSBAUM.  They  were. 

Senator  Kerry.  That  special  pile  was,  in  fact,  secured  in  a  way 
that  guaranteed  that  subsequently,  when  they  did  want  to  see 
them,  they  knew  exactly  what  files  were  put  away  in  that  file  and 
they  got  those  files,  correct? 

Mr.  NUSSBAUM.  That's  correct. 
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Senator  Kerry.  So  when  you  say  that  they  got  everything  that 
was  available  that  they  wanted,  in  effect,  you  are  saying  it  in  that 
context,  that  everything  that  they  could  have  asked  for,  everything 
that  I  went  through,  everything  that  they  could  have  then  stopped 
me  on,  they  ultimately  got  to  see? 

Mr.  NussBAUM.  That's  correct. 

Senator  Kerry.  There's  no  question  about  that  today,  is  that 
right? 

Mr.  NusSBAUM.  There's  no  question  about  that  in  my  mind. 

Senator  Kerry.  So  the  only  issue  is  really  as  to  this  speculative 
conspiratorial  area. 

Mr.  NusSBAUM.  Correct. 

Senator  Kerry.  If  you  want  to  try  to  construct  a  conspiracy  that 
says,  well,  wait  a  minute,  they  didn't  make,  the  law  enforcement 
officials,  not  Bernie  Nussbaum,  but  the  law  enforcement  officials 
didn't  make  the  right  judgment  or  ask  for  the  right  file  to  be  put 
aside.  Therefore,  now  they  can  come  back  after  the  fact  and  begin 
to  suggest,  well,  we  didn't  get  to  see  what  was  in  that  file. 

Mr.  Nussbaum.  That's  right. 

Senator  Kerry.  Isn't  it  true  that  after  a  couple  of  days  in  the 
newspapers,  questions  began  to  circulate  and  be  asked  publicly 
that  might  have  raised  somebody's  CYA  syndrome  capacity  to  sort 
of  say,  well,  wait  a  minute,  we  didn't  get  to  see  that  and  people 
wanted  to  start  to  jockey  as  to  how  they  might  have  looked  better 
in  the  context  of  that  original? 

Mr.  Nussbaum.  After  the  note  was  discovered  and  turned  over, 
that's  what  happened,  yes. 

Senator  Kerry.  After  the  note  was  discovered? 

Mr.  Nussbaum.  Yes. 

Senator  Kerry.  Now,  would  it  not  have  been  better,  in  retro- 
spect, to  have  been  able  to  produce  a  list  of  those  things  that  went 
off  so  that  everybody  would  know  that  the  full  number,  in  fact, 
turned  up  elsewhere?  Wouldn't  you  be  happier  with  that  today? 

Mr.  Nussbaum.  Yes,  that's  correct.  In  retrospect,  I  didn't  think 
it  was  necessary  to  index  them  at  the  time.  There  was  none  of  this 
hysteria  that  exists  today  and  paranoia,  and  also.  Senator  no  one 
asked  me.  It's  true,  I  could  have  indexed  myself  without  anybody 
asking  me,  but  no  law  enforcement  official  said  to  me,  look,  we 
know  you're  moving  documents,  but  you  should  index  everything 
you're  moving  so  we  have  a  check  later  on  if  we  want  to  come  back. 
No  one  said  that  to  me. 

Senator  Kerry.  So  at  the  moment  that  that  meeting  ended,  when 
this  review  of  the  documents  ended  on  that  particular  day  with  ev- 
erybody present,  no  agency,  no  law  enforcement  officer  said  to  you, 
at  that  moment,  we're  really  concerned  about  these  documents,  or 
you  must  treat  these  this  way,  or  don't  let  these  out  of  your  control. 
None  of  those  orders  were  issued? 

Mr.  Nussbaum.  That's  correct,  none  of  those  orders  were  issued. 

Senator  Kerry.  No  document  was  transferred,  you  are  saying  to 
us,  that  they,  in  effect,  wanted  to  review  because  the  ones  they 
wanted  to  review  had  been  set  aside  and,  ultimately,  were  re- 
viewed? 

Mr.  Nussbaum.  That's  correct. 
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Senator  Kerry.  So  we're  left  with  an  area  for  speculation  and 
conspiracy  theory  but  no  real  evidence,  depending  on  how  you  come 
out  in  the  struggle  between  Maggie  Williams  and  Mr.  O'Neill? 

Mr.  NUSSBAUM.  Yes,  and  we  know,  very  frankly,  Senator,  the 
people  who  had  the  documents.  I  had  them.  I  gave  them  to  Maggie 
Williams,  who  basically  took  them  over  to  the  residence.  They 
stayed  there  for  3  or  4  days  in  a  locked  cabinet.  Carolyn  Huber 
maybe  had  access  to  that  cabinet,  or  maybe  she  didn't.  I  don't  know 
the  exact  testimony.  Then  they're  sent  to  Williams  &  Connolly  on 
July  27,  so  5  days  have  now  passed.  Williams  &  Connolly  logs  in 
each  document. 

Now  I  know  one  can  speculate  that  between  July  22,  there  was 
no  index  because  they  were  leaving,  as  we  discussed  earlier,  and 
July  27  when  there  was  an  index,  something  could  have  happened. 

So  what  you  do  is  you  then  go  to  the  people  and  question  them 
under  oath  in  effect,  or  in  the  chain  of  custody,  so  to  speak,  and 
you  say,  did  you  destroy  a  document,  did  you  take  any  document 
out?  Did  you  review  the  file?  What  did  you  do?  Each  of  those  people 
has  been  questioned  by  this  Committee  and  also  by  the  Special 
Counsel. 

Senator  Kerry.  I  understand. 

Mr.  NusSBAUM.  There  is  not  a  scintilla  of  evidence,  and  it's  been 
2  years  in  these  investigations.  There  is  not  a  single  document 
that's  missing,  or  document  that's  been  destroyed. 

Senator  Kerry.  I  don't  disagree  that  there  aren't  issues  of  ap- 
pearances. But  apart  from  appearances,  law  enforcement  was  look- 
ing— I  mean,  the  important  measurement,  it  seems  to  me,  we  have 
to  continually  keep  focused  on,  is  this  was  a  suicide  investigation. 

Mr.  NussBAUM.  That's  right. 

Senator  Kerry.  At  least  it  was  an  investigation  of  a  death  pre- 
sumed to  be  a  suicide.  But  no  evidence  that  I've  seen  yet  indicates 
to  me  that  anybody  was  looking  for  anything  more  than  a  suicide 
note,  or  evidence  of  some  extortion.  And  if  that,  to  this  day,  re- 
mains all  that  someone  was  looking  for,  and  they  themselves  didn't 
set  aside  any  other  document,  including  a  personal  document  for 
that  purpose 

Mr.  NussBAUM.  That's  right. 

Senator  Kerry.  — it's  a  little  hard  to  get  overly  exacerbated 
about  this  ancillary,  6-month-later  investigation  that  arose,  which 
then  tries  to  be  connected. 

Mr.  NUSSBAUM.  That's  right.  Senator.  No  one  said  to  me,  "Mr. 
Nussbaum,  we  want  to  look  through  all  the  files.  We  want  to  read 
every  document.  We  want  to  see  every  matter  Vince  Foster  was 
working  on,  personal — we  want  to  see  every  Clinton  personal  file, 
because  we  want  to  determine  the  state  of  mind.  We  want  to  see 
if  there's  any  potential  scandal.  We  want  to  see  what  might  have 
driven  him  to  this  thing."  No  one — there  was  no  basis  for  that — 
no  one  made  that  suggestion.  It  was  a  search,  as  you  said,  for  a 
suicide  note. 

Senator  Kerry.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Nussbaum,  your  testimony,  to  be  quite  cer- 
tain— no  one  told  you 
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The  Chairman.  Let's  take  a  5-minute  break.  I  know  the  witness 
has  been  here  at  the  table  for  quite  awhile.  We'll  take  a  5-minute 
break.  I  think  we  can  conclude  it  within  15  minutes  after  we  come 
back. 

[Recess.] 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Nussbaum,  I  w£int  to  be  very  clear  on  this. 
Your  testimony  is  that  when  the  law  enforcement  people  talked  to 
you,  they  did  not  tell  you  that  they  were  interested  in  evidence  of 
what  motivated  or  what  caused  this  violent  death.  Is  that  your  tes- 
timony? 

Mr.  Nussbaum.  They  were  interested  in  looking  for  a  suicide 
note,  an  extortion  note,  or  some  other  similar  such  document  re- 
flecting extreme  mental  anguish. 

It  is  true,  Mr.  Chertoff,  that  in  the  course  of  the  search — and 
maybe  I  should  have  even  said  this  to  Senator  Kerry — they  started 
making  requests.  As  I  was  describing  documents,  they  started  mak- 
ing requests  to  look  at  certain  documents,  for  example,  a  phone  log 
to  show  who  he  had  talked  to  recently.  So  in  that  sense,  at  that 
time,  to  some  extent,  they  were  broadening  their  request — let  me 
finish,  Mr.  Chertoff. 

Mr.  Chertoff.  I  haven't  said  a  word,  Mr.  Nussbaum. 

Mr.  Nussbaum.  They  were  broadening  their  request  to  ask  for 
additional  documents.  A  phone  log  is  not  a  suicide  note,  but  a 
phone  log  is  something  that  will  enable  you  to  talk  to  people  who 
talked  to  Vince  right  before  he  died,  perhaps.  So  they  did  broaden 
their  request,  and  I  was  agreeable  to  dialoguing  with  them  or  to 
talking  with  them  about  this,  and  providing  them  additional  docu- 
ments. 

Mr.  Chertoff.  But  in  order  to  dialog  with  them,  they  had  to 
know  what  the  documents  were.  They  were  rel3dng  on  you  to  tell 
them  what  they  were,  right? 

Mr.  Nussbaum.  I  gave  them  descriptions,  general  descriptions  of 
each  of  the  files  I  was  looking  at. 

Mr.  Chertoff.  Did  you  tell  them  there  was  a  handwritten,  loose- 
leaf  spiral  notebook  written  in  Mr.  Foster's  handwriting  which 
talked  about  the  Travel  Office  issue  and  the  First  Lady? 

Mr.  Nussbaum.  Yes,  I  told  them  there  was  a  Travel  Office  file. 

Mr.  Chertoff.  A  file  or  something  with  handwritten  notes  of  Mr. 
Foster? 

Mr.  Nussbaum.  When  I  got  to  that  file,  or  that  book,  or  that 
handwritten  note,  I  said,  "These  documents  involve  the  Travel  Of- 
fice situation  which  Mr.  Foster  had  been  working  on,"  and  indeed, 
I  said,  "Which  has  been  mentioned  in  the  newspapers."  I  told  them 
that. 

Mr.  Chertoff.  Did  you  tell  them  that  he  had  handwritten  notes 
about  it? 

Mr.  Nussbaum.  There's  a  lot  of  documents  there  that  had  hand- 
written notes  in  them,  Mr.  Chertoff  This  is  a  lawyer's  office.  You 
know  what  lawyers  do?  They  take  a  lot  of  handwritten  notes,  and 
a  lot  of  his  files  did  have  handwritten  notes. 

Mr.  Chertoff.  I  understand  your  position,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Mr.  Chertoff,  you're  interrupting  me. 
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You  can  plainly  see  handwritten  notes.  It  was  obvious  to  every- 
one there  were  handwritten  notes,  and  indeed,  Mr.  Chertoff,  with 
respect  to  the  Travel  Office  file,  after  the  note  was  discovered  on 
July  26,  which  clearly  mentions  the  Travel  Office  matter  as  some- 
thing on  his  mind — I  told  him  there  was  a  Travel  Office  file.  No 
one  asked  from  the  Department  of  Justice  for  a  Travel  Office  file, 
whether  it  contained  handwritten  notes  or  not.  They  weren't  inter- 
ested in  that  at  that  time. 

Mr.  Chertoff.  I  understand,  Mr.  Nussbaum,  your  eagerness  to 
argue  for  your  point  of  view. 

Mr.  Nussbaum.  No,  I'm  interested  to  give  you  the  facts. 

Mr.  Chertoff.  I  would  like  to  get  kind  of  the  answers  you  gave 
Senator  Boxer  before,  when  you  gave  her  the  "yes/no"  answers.  I 
just  want  to  know:  They  were  relying  on  you  to  describe  the  con- 
tents— ^yes  or  no. 

Mr.  Nussbaum.  They  were  relying  on  me  to  give  them  a  general 
description  of  the  files.  And  one  of  the  files  I  generally  described 
was  the  Travel  Office  file. 

Mr.  Chertoff.  Were  you  asked  after  this  procedure  was  finished 
to  keep  the  office  locked  or  secured?  Yes  or  no. 

Mr.  Nussbaum.  No. 

Mr.  Chertoff.  Now,  after  they  left 

Mr.  Nussbaum.  I  recall  no  such  request.  If  such  a  request  would 
have  been  made,  I  would  have  told  them  no. 

Mr.  Chertoff.  After  they  left,  Maggie  Williams  came  over,  cor- 
rect? 

Mr.  Nussbaum.  That's  correct. 

Mr.  Chertoff.  And  we  agree  that,  during  the  process  of  assem- 
bling the  personal  documents,  you  didn't  ask  anybody  to  create  any 
kind  of  record  of  what  was  being  transmitted,  right?  Correct? 

Mr.  Nussbaum.  Yes,  I  agree.  No  one  asked  me.  No  Justice  De- 
partment official  asked.  They  knew,  as  you  knew,  Mr.  Chertoff, 
that  I  was  going  to  disperse  files  to  various  places  outside  the  of- 
fice, and  no  one  asked  me  to  create  a  log  or  index  of  what  I  was 
sending  outside  the  office. 

Mr.  Chertoff.  The  following  Monday,  when  Mr.  Neuwirth  col- 
lected documents  to  be  distributed  to  other  lawyers,  he  created 
such  a  log,  right? 

Mr.  Nussbaum.  He  created  a  log  at  my  request,  because  I  want- 
ed to  sit  down  with  them  to  look  over  each  of  the  files  listed  on  that 
log,  so  that  he  and  I  could  make  a  determination  who  in  the  Coun- 
sel's Office  should  now  get  the  file  with  respect  to  this  particular 
matter. 

Mr.  Chertoff.  But  you  didn't  make  the  request  on  the  22nd  to 
have  somebody  sit  down  and  compile  everything?  Yes  or  no. 

Mr.  Nussbaum.  The  answer  to  that  is  no. 

Mr.  Chertoff.  I  understand  there  has  been  some  discussion 
back  and  forth  about  whether  these  are  personal  documents  or  offi- 
cial documents,  and  I  understand  that  this  whole  issue  of  Presi- 
dential records  is  complicated.  I  just  want  to  set  this  question  up 
for  you. 

My  understanding  is  that  even  when  the  writing  was  discovered 
on  the  26th,  there  was  at  least  some  question  about  doing  research 
about  privilege,  what  the  legalities  were  to  handling  the  document. 
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Certainly,  you've  made  it  very  clear  that  you've  spent  a  lot  of  time 
thinking  about  the  legalities  of  allowing  access  to  the  office  for  law 
enforcement.  What  did  you  do  on  the  afternoon  of  the  22nd,  when 
the  documents  were  going  to  be  taken  up  to  the  residence,  and 
then  ultimately  disseminated  outside  the  White  House?  What  did 
you  do — let  me  finish,  Mr.  Nussbaum. 

Mr.  Nussbaum.  I'm  sorry. 

Mr.  Chertoff.  What  did  you  do  to  have  one  of  those  able  law- 
yers in  the  White  House  Counsel's  Office  do  some  research  about 
the  legalities  of  that?  Did  any  of  them  do  any  research? 

Mr.  Nussbaum.  It  wasn't  necessary  to  do  any  research.  The  Pres- 
idential Records  Act,  as  you  may  now  know,  Mr.  Chertoff,  contem- 
plates that  a  Presidential  aide  may  create  or  receive  personal  docu- 
ments. The  Presidential  Records  Act  doesn't  turn  every  personal 
file,  even  though  it's  used  for  an  official  purpose,  into  a  Presi- 
dential record. 

But  most  significant  of  all,  Mr.  Chertoff — if  you  look  at  the  cases, 
and  you  look  at  the  Presidential  Record  Act,  it  gives  the  President, 
while  he's  in  office,  total  control  of  his  files,  both  Presidential  files 
and  personal  files.  The  President  is  allowed,  Mr.  Chertoff — look  at 
the  cases — the  President  is  allowed  to  send  even  Presidential 
records  out. 

Please,  Mr.  Chertoff,  you  asked  me  a  question,  I  would  like  to 
finish  my  answer.  The  President's  allowed,  during  his  term  of  of- 
fice, even  to  take  a  Presidential  record,  which  these  weren't — a 
Presidential  record,  and  send  it  outside  the  White  House  as  long 
as,  at  the  end  of  his  term  of  office,  he  then  segregates  personal 
records  and  Presidential  records  to  make  sure  Presidential  records 
are  preserved.  For  example,  a  speech 

The  Chairman.  Now,  wait.  You  have  given  a  very  comprehensive 
answer.  We  don't  have  to  get  into  the  question  as  it  relates  to 
speeches  now. 

Mr.  Chertoff.  Mr.  Nussbaum,  again,  my  question  isn't  what 
you've  now  ascertained.  Let  me  put  it  this  way.  I  raised  this  issue 
with  you  in  your  deposition,  right? 

Mr.  Nussbaum.  You  raised 

Mr.  Chertoff.  The  Presidential  Records  Act  issue. 

Mr.  Nussbaum.  I  think  so,  yes. 

Mr.  Chertoff.  At  the  time  of  your  deposition,  you  didn't  give  us 
this  answer,  right? 

The  Chairman.  He's  obviously  researched  it,  and  that's  good. 

Mr.  Nussbaum.  I  answered  the  question  you  asked  me  in  my 
deposition.  If  you  had  asked  me  a  more  extensive  question  to  eluci- 
date the  Presidential  Act,  I  would  have  been  delighted  to  do  it  at 
that  time. 

Mr.  Chertoff.  I'm  not  interested,  Mr.  Nussbaum,  in  the  re- 
search you  now  have  under  your  hat.  I'm  interested  in  that  after- 
noon, just  4  days  later,  you  had  someone  researching  the  privilege 
with  respect  to  the  torn-up  pieces  of  paper. 

I'm  simply  asking  you  this  question,  and  it's  really  very  easy  to 
get  a  yes  or  no.  Did  you  have  somebody  do  research  that  afternoon 
about  evaluating  the  documents  that  were  being  removed  to  see 
whether  there  was  any  legal  restriction?  Yes  or  no. 
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Mr.  NUSSBAUM.  On  July  22,  1993,  I  had  been  Counsel  to  the 
President  for  over  6  months,  or  approximately  6  months — exactly 
6  months.  I  was  aware  at  that  time,  because  issues  had  arisen  with 
respect  to  the  fundamental  principles  of  the  Presidential  Records 
Act.  It  is  true  I  probably  couldn't  cite  you  the  cases  I  can  cite  you 
now,  but  I  was  aware  of  the  fundamental  principles.  And  those 
principles  were 

The  Chairman.  No,  no.  You  were  there.  You  were  established. 
You  had  handled  matters  of  this  kind.  You  had  done  previous  re- 
search. The  answer  is  no? 

Mr.  NusSBAUM.  The  answer  is,  did  we  do  research  on  that  day? 

The  Chairman.  Right. 

Mr.  NusSBAUM.  We  didn't  have  to  do  research  on  that  day. 

The  Chairman.  So  the  answer  is,  Bemie 

Mr.  NUSSBAUM.  The  answer  is  no.  We  didn't  do  research  on  that 
day. 

The  Chairman.  Please,  that  took  us  3  minutes. 

Mr.  NUSSBAUM.  That's  true. 

The  Chairman.  OK. 

Mr.  Chertoff.  We  also  had  the  question  arise  about  whether 
there  are  any  missing  documents.  I  take  it  you  do  not  recall  an 
index  in  the  file  which  contained  the  documents  that  were  removed 
to  the  residence  that  was  missing.  Is  that  your  testimony? 

Mr.  NUSSBAUM.  Yes,  that's  my  testimony. 

Mr.  Chertoff.  You  do  agree,  and  you  are  clear,  that  some  files, 
some  personal  files,  were  removed  from  Mr.  Foster's  office  on  that 
afternoon  and  taken  up  to  the  residence.  That's  also  true? 

Mr.  NUSSBAUM.  On  July  22,  yes. 

Mr.  Chertoff.  Now,  we  do  have,  in  Z1123,  what  the  White 
House  has  given  us  as  the  index  of  personal  documents  that  was 
printed  out  or  amended  on  Thursday,  July  22.  And  frankly,  that 
index  doesn't  have  in  it  any  mention  of  a  Whitewater  file.  It  doesn't 
have  any  mention  of  a  1992  tax  return,  and  it  doesn't  have  any 
mention  of  the  files  that  were  removed  on  that  day. 

The  only  files  that  are  listed  on  the  index  that  was  prepared  or 
amended  on  July  22,  Thursday,  are  the  files  that  Mr.  Neuwirth 
later  collected  on  the  26th.  And  just  a  matter  of  simple  mathe- 
matics, simple  subtraction,  tells  me  that  therefore,  there's  nothing 
on  the  index  as  it  existed  in  the  hard  drive  on  July  22  that  lists 
any  of  the  documents  that  were  removed.  So  my  question  for  you 
is  this.  Do  you  have  any  knowledge  of  who  it  is  that  might  have 
accessed  that  hard  drive  and  deleted  any  of  the  entries  on  the  doc- 
ument? 

Mr.  NUSSBAUM.  All  you've  shown  is  that  not  every  file,  not  every 
personal  file  was  on  an  index. 

Mr.  Chertoff.  No.  What  I've  shown,  Mr.  Nussbaum,  is  that 
every  file  that  left  is  not  on  the  index,  and  the  ones  that  remained 
are  on  the  index. 

Mr.  NUSSBAUM.  No,  no,  no,  no.  All  I  think  you've  shown  is  that 
every  personal  file  was  clearly  not  on  an  index  in  the  White  House 
Counsel's  Office.  That's  not  unusual.  Files  are  created,  files  are 
brought  in  which  may  not  be  indexed.  The  fact  is  that  those  files, 
after  passing  through  this  chain  of  custody  that  I  just  described  to 
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Senator  Kerry  before,  were  indexed.  There  is  an  index  on  July  27, 
when  those  files  arrived  at  Williams  &  Connolly. 

Now,  to  answer  your  specific  question,  do  I  know  if  anyone — let 
me  start  again.  Do  I  know  of  anyone  who  went  into  the  computer, 
who  had  access  to  the  hard  drive,  to  try  to  change  an  index,  or  de- 
lete anything  in  the  index?  The  answer  to  that  question  is  no,  be- 
cause it  never  happened. 

Mr,  Chertoff.  Now,  let  me  turn  to  my  final  point. 

You  made  an  observation  about  45  minutes  ago  in  responding  to 
Senator  Bennett's  questions  about  your  questioning  of  Deborah 
Gorham.  It's  one  of  those  moments — ^you  know  what  it's  like  in  a 
trial,  where  something  comes  out  unexpectedly  and  it  kind  of  sheds 
light  on  something? 

Mr.  NUSSBAUM.  Yes,  I  know  that. 

Mr.  Chertoff.  You  were  asked  by  Senator  Bennett  about  why 
you  were  questioning  Deborah  Grorham  either  late  on  the  26th  or 
early  on  the  27th  concerning  what  she'd  seen  in  the  briefcase.  And 
this  is  after  Mr.  Neuwirth  was  laying  the  pieces  of  paper  out  on 
the  table,  and  after  you  had  the  briefcase.  Correct? 

Mr.  NusSBAUM.  Yes,  the  answer  is,  it  was  obviously  after.  My 
problem  is,  I  don't  remember  this  particular  conversation  with 
Deborah  Grorham,  although  I  assume  I  did  question  her  as  she  says 
I  did. 

Mr,  Chertoff.  Senator  Bennett  asked  you,  why  were  you  press- 
ing her?  Why  were  you  asking  her  again  and  again  what  had  she 
seen  in  the  briefcase?  You  said  to  him  you  were  trying  to  get  the 
facts  about  the  finding  of  the  note.  This  is  in  the  record,  Mr.  Nuss- 
baum.  I  wrote  it  down.  You  were  trying  to  get  the  facts  about  the 
finding  of  the  note.  And  that  leaves  me  with  this  question.  Your 
testimony  up  to  now  has  been  that  you  always  knew  the  facts  of 
the  finding  of  the  note;  that  you — let  me  finish. 

Mr.  NusSBAUM.  I  didn't  say  a  word. 

Mr.  Chertoff.  That  you  knew,  or  that  you  understood  that  Mr. 
Neuwirth  had  found  the  note;  that  you  had  the  briefcase  in  your 
possession.  Therefore,  the  question  has  to  come  up:  Why  did  you 
need  to  ask  Deborah  Grorham  what  she  knew  about  the  facts  of  the 
finding  of  the  note? 

Mr,  NUSSBAUM,  I  think  I  explained  that  in  my  testimony,  also  in 
colloquies  on  this  subject,  I  would  just  amend  that  particular  an- 
swer to  say,  I  was  questioning  her  about  the  finding — if  I  was  ques- 
tioning her,  which  I'll  acknowledge  I  was,  even  though  I  don't  have 
a  memory,  about  the  finding,  and  if  she  had  any  knowledge  about 
the  creation  of  the  note. 

Yes,  I  knew  about  the  finding  of  the  note,  but  I  didn't  know 
about  the  creation  of  the  note,  I  think  I  expressed  that  in  my  testi- 
mony, also  in  my  testimony  and  my  colloquies  with  Senator  Ben- 
nett. What  I  wanted  to  find  out,  obviously,  is  what  she  knew  about 
how  this  note  was — not  so  much  found;  you're  right  about  that.  We 
found  it.  But  how  it  was  created,  or  what  she  knew  about  it  gen- 
erally. That's  what  I  was  doing.  That's  totally  logical. 

Mr.  Chertoff.  That's  exactly  right,  Mr.  Nussbaum.  It's  totally 
logical.  What  I'm  trying  to  separate  out  here,  and  I  think  all  the 
factfinders  are  going  to  have  to  separate  out  about  all  your  testi- 
mony in  the  last  2  days  is  this.  Which  parts  of  the  testimony  are 
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based  on  recollection,  and  which  parts  are  based  on  what  you  think 
is  logical  after  the  fact;  what  you're — as  you  sometimes  use  the  ex- 
pression— reconstructing  after  the  fact  after  you've  had  an  under- 
standing of  what  has  gone  before? 

So  let  me  come  back  to  this  one  particular  point,  a  point  which 
arises  after  we've  heard  about  the  conflicts  with  your  testimony 
and  Mr.  Spafford's  testimony,  and  your  opinion  of  Ms.  Gorham's 
testimony.  It  comes  down  to  this:  Your  answer,  your  spontaneous 
answer  to  Senator  Bennett — and  you  are  a  very  practiced  attorney, 
you  are  careful  with  words;  you  are  not  a  Secret  Service  officer, 
you're  not  a  Park  Police  officer.  Your  trade  is  words,  Mr.  Nuss- 
baum. 

Mr.  NUSSBAUM.  Just  like  yours  is. 

Mr.  Chertoff.  That's  correct. 

Your  answer  to  Senator  Bennett  was,  "I  was  trying  to  get  the 
facts  about  the  finding  of  the  note."  So  my  question  to  you  is  this. 
Is  your  position  now  on  that  statement  that  you  want  to  amend 
that  answer? 

Mr.  NusSBAUM.  No.  My  answer  in  the  record,  my  full  discussion 
with  respect  to  this  matter,  doesn't  require  amending  that  particu- 
lar answer,  because  my  full  discussion  discussed  not  only  the  find- 
ing of  the  note,  but  the  finding  and  the  creation  of  the  note.  And 
you  know,  Mr.  Chertoff,  that  it's  not  really — I  don't  want  to  use  the 
word  "unfair,"  but  it's  not  totally  cricket  to  pull  out  one  little 
snippet  as  if  this  gives  sort  of  an  insight  into  my  character.  Read 
all  my  testimony,  and  you'll  see  what  my  character  is  like  with  re- 
spect to  these  issues.  When  I  testified  before  this  hearing,  I  testi- 
fied on  the  basis  of  my  recollection,  my  best  memory.  And  when  I 
reconstructed  in  some  fashion,  or  tautologically,  as  we  get  to  do  in 
a  dialog,  I  normally  would  indicate  that's  what  I'm  doing. 

Mr.  Chertoff.  Well,  Mr.  Nussbaum,  let  me  just  say  personally — 
you  are  a  very  challenging  witness  to  question. 

Mr.  Nussbaum.  And  you  are  a  very  challenging  interrogator,  Mr, 
Chertoff. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Kerry. 

Senator  Kerry.  I  just  wanted  to  make  an  observation.  In  fair- 
ness, Mr.  Chertoff,  we've  had  a  really  excellent  series  of  question- 
ing and  rounds  through  all  the  witnesses  through  these  entire  sev- 
eral weeks.  Occasionally,  however,  there's  a  tendency,  probably 
among  everybody,  to  try  to  find  the  meaning  one's  looking  for.  In 
fact,  one  Senator  at  one  point  actually  said,  "That's  the  answer  I'm 
looking  for." 

I  think  that,  in  fairness,  I  understood  the  answer  to  be  sort  of 
New  Yorkese,  I  guess,  about  the  finding  of  the  note.  Well,  there  are 
all  kinds  of  questions  surrounding  the  finding  of  a  note.  How  did 
it  get  there  is  number  one,  and  who  better  to  ask  than  his  sec- 
retary? Do  you  know  when  he  wrote  it?  I  just  think  that  one 
shouldn't  overreach  in  the  final  moments  of  what  has  been  a  good 
effort  here.  I  think  that  the  witness'  answer,  as  he  said,  stands  well 
on  the  record;  that  he  covered  a  great  deal  more  in  the  context  of 
what  he  was  asking  than  just  the  finding. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Nussbaum.  Thank  you,  Senator. 
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Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

Mr.  Nussbaum,  questions  were  asked  about  the  Travel  Office  file, 
and  I  wonder  whether  we  could  put  up  on  our  machine  page  3  of 
Mr.  Spafford's  handwritten  notes. 

[Pause.] 

Could  we  sort  of  zoom  in  on  where  the  yellow  underlining  is? 

On  page  3  of  Mr.  Spafford's  notes,  wherein  he  is  recording  the 
various  items  which  are  specifically  alluded  to  by  you  during  this 
procedure,  is  the  notation  White  House  Travel  Office  Manage- 
ment— and  then  it  looks  like  "rule."  I  don't  know  if  we  can  make 
that  to  "file,"  but  is  that  what  you  were  alluding  to  before  that  you 
specifically  described? 

Mr.  Nussbaum.  Yes.  I  actually  have  a  distinct  memory  of  men- 
tioning, this  is  the  White  House  Travel  Office  file  or  review  or 
something  like  that,  because  I  remember  saying — it's  one  of  those 
things  that  sticks  in  your  mind — ^you  may  have  read  about  this  in 
the  newspapers,  because  this  issue  had  been  bandied  about  at  that 
time.  So  that  is  what  I  was  referring  to. 

Mr.  Ben-Veniste.  Now  if  we  could  turn  to  Z346,  and  put  that  up 
on  the  screen,  Mr.  Sloan  took  detailed  notes  as  well.  At  page  7  of 
16  pages,  which  is  denominated  Z346,  if  you  look  right  above  the 
underlined  standards  of  ethical  conduct,  can  you  see  what  those 
WHTO-Management  Review 

Mr.  Nussbaum.  Yes. 

Mr.  Ben-Veniste.  And  what  does  that  refer  to? 

Mr.  Nussbaum.  White  House  Travel  Office  and  then  next  to  it, 
it  says  Management  Review,  because  there  was  a  management  re- 
view contained  in  the  file,  although  it's  not  the  whole  file,  of  how 
the  Travel  Office  matter  was  handled  in  the  White  House. 

Mr.  Ben-Veniste.  Thank  you  very  much. 

Is  it  your  testimony,  Mr.  Nussbaum,  that  having  described  the 
existence  of  the  White  House  travel  management  file  on  the  22nd, 
then  the  note  is  disclosed  on  the  27th  to  the  Park  Police  and  the 
Department  of  Justice — that  no  one  from  the  Department  of  Justice 
or  Park  Police,  thereafter,  made  any  request  to  review  that  mate- 
rial? 

Mr.  Nussbaum.  That's  correct. 

Mr.  Ben-Veniste.  We  have  all  reviewed  that  material  now,  be- 
cause as  you  have  seen,  Mr.  Chertoff  has  held  it  up  and  displayed 
it,  and  it  appears  to  have  nothing  to  do  with  anything  that  the  in- 
vestigators were  interested  in  reviewing  on  July  22,  1993. 

You  were  asked  a  question  with  respect  to  the  Presidential 
Records  Act,  and  asked  whether  you  felt  it  was  necessary  to  do  any 
research  about  whether  the  Presidential  Records  Act  in  somehow 
or  way  or  manner  impeded,  or  would  have  restricted  you,  from 
transferring  the  personal,  financial  and  investment  records,  and 
real  estate  files  and  tax  return  information  that  was  in  Mr.  Fos- 
ter's office  to  the  Clintons'  personal  attorneys. 

Let  me  ask  you.  In  July  1993,  did  you  feel  that  you  had  sufficient 
knowledge  and  familiarity  with  the  Presidential  Records  Act  so 
that  no  research  was  necessary  on  that  subject? 

Mr.  Nussbaum.  Yes,  I  did.  I  felt  that  then. 

Mr.  Ben-Veniste.  Why  would  the  Presidential  Records  Act,  in 
your  view,  not  pertain  in  this  case? 
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Mr.  NussBAUM.  Two  reasons,  two  basic  reasons.  This  can  become 
a  technical  subject. 

One,  the  Act  contemplates,  as  I've  indicated  in  my  testimony 
here  before,  that  there  will  be  personal  records  in  the  possession 
of  the  President  in  the  White  House,  and  he's  finally  entitled  to 
those  records  at  the  termination  of  his  Presidency.  It  was  clear  to 
me  that  these  kind  of  records,  these  personal  financial  records, 
would  fall  under  the  rubric  of  personal  records,  because  they  were 
not  involved  in  the  transaction  of  Government  business. 

But  there  was  another,  more  important  point,  which  I  made  a  lit- 
tle too  quickly,  maybe,  to  Mr.  Chertoff.  I  also  understood  at  the 
time  the  basic  principle  that  because  we  had  a  lot  of  battles  about 
some  of  these  issues  in  litigation  in  my  first  6  months,  that  during 
the  President's  term  in  office,  he  has  total  control  over  his  records, 
and  he  can  keep  them  almost  any  place  he  wants.  He,  in  other 
words,  can  send  a  Presidential  record  out  of  the  White  House.  He 
can  send  a  draft  of  a  speech,  which  is  a  Presidential  record,  to  an 
outside  advisor  to  read  it  and  send  it  back  to  him. 

So  you  can  move  Presidential  records  out  of  the  White  House.  It's 
at  the  end  of  this  Presidential  term  that  you  have  to  make  a  deci- 
sion to  segregate  Presidential  records  from  personal  records.  So 
just  because  I  move  the  record  out,  even  if  I  prove  to  be  wrong,  in 
other  words — even  if  this  personal  file  was  not  a  personal  record, 
but  a  Presidential  record,  it  still  doesn't  violate  the  Presidential 
Records  Act.  If  we  don't  bring  it  back  at  the  end  of  President  Clin- 
ton's term,  then  it  might  violate  the  Presidential  Records  Act. 

I  understood  that  concept.  I  understood  as  long  as  the  President 
was  President,  during  the  term  of  office,  we  had  control  of  where 
the  records  should  go.  But  my  basic  thing  was,  I  knew  this  was  a 
personal  record,  that  the  Act  contemplates  personal  records,  and 
personal  records  can  be  sent  to  the  President. 

Thank  you  for  letting  me  make  my  explanation. 

Mr.  Ben-Veniste.  Thank  you.  I  think  it's  been  a  long  day  and 
a  half  of  testimony.  I  want  to  thank  you  for  your  testimony  here, 
Mr.  Nussbaum. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  we're  finished. 

The  Chairman.  I  think  Mr.  Chertoff  has  one  question. 

Mr.  Chertoff.  Something  that  Mr.  Ben-Veniste  brought  up  just 
brings  back  one  last — it's  like  the  re-re-redirect,  you  get  a  re-re- 
recross. 

You're  not  telling  us,  are  you,  that  on  July  22,  when  the  docu- 
ments were  moved,  that  you  considered  yourself  to  be  the  staff  ex- 
pert on  the  Presidential  Records  Act,  are  you? 

Mr.  Nussbaum.  I'm  not  telling  you  that.  But  I  had  a  basic  idea, 
because  I  had  discussed  this  with  Steve  Neuwirth,  who  actually 
was  more  of  a  staff  expert  on  the  Presidential  Records  Act.  I  had 
a  knowledge  of  the  basic  concepts  of  the  Act,  but  every  nuance  I 
didn't  know,  no.  And  I  still  don't  know. 

Mr.  Chertoff.  The  expert  was  Neuwirth? 

Mr.  Nussbaum.  He  was  more  familiar  with  it  than  anybody  else. 
Neuwirth  had  only  been  in  the  White  House  Counsel's  Office  also 
for  6  months  at  that  time. 
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Mr.  Chertoff.  Did  you  call  him  in  and  ask  him  to  kind  of  take 
a  look  at  stuff  on  the  22nd? 

Mr.  NUSSBAUM.  I  was  in  contact  with  Neuwirth  all  the  time.  But 
I  don't  remember  discussing  this  issue  with  him. 

Mr.  Chertoff.  Well,  in  fact,  your  answer  in  your  deposition  on 
page  403,  line  6 — actually,  we'll  begin  with  page  402,  line  20. 

Question:  Would  you  agree  with  me  that  one  of  your  functions  as  White  House 
Counsel  is  to  advise  on  the  legal  requirements  of  the  Presidential  Records  Act? 

Answer:  That's  correct.  And  one  of  my  staff  members  was  familiar  with  the  Act. 

Question:  And  who  was  that? 

Answer:  Steve  Neuwirth. 

Question:  Did  you  ask  Mr.  Neuwirth  to  come  in  and  give  advice  concerning  wheth- 
er any  of  these  documents  could  be  moved  under  the  Presidential  Records  Act? 

Answer:  No. 

Mr.  NusSBAUM.  That's  just  what  I  testified  to. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  think  we've  gone  right  for  the 
capillary  here. 

The  Chairman.  Now  that  we've  found  the  capillary,  I'm  going  to 
say  that  it  is  my  intention  to  have  subpoenas  issued — I  hope  that 
the  Ranking  Member  would  join  me  in  this  request,  so  that  we 
don't  have  to  seek  a  vote  of  the  Committee — for  the  telephone  logs 
at  the  telephone  company,  for  the  Rodham  residence  in  Little  Rock, 
Ms.  Williams'  residence,  and  for  Ms.  Thomases  on  the  dates  in 
question.  I  believe  the  dates  are  the  22nd  and  the  26th;  the  sub- 
poena, obviously,  will  be  more  specific.  I  hope  that  we  can  do  this 
together. 

One  of  the  reasons  I  take  this  step  is  that  there  has  been  con- 
tradictory testimony,  and  hopefully  we  may  be  able  to  get  more  de- 
finitive time  as  it  relates  to  certain  calls  that  were  made  between 
the  various  parties — Mrs.  Clinton,  when  she  received  phone  calls. 

And  let  me  tell  you  what  I'm  talking  about.  There  have  been  a 
number  of  contradictory,  different  recollections  on  rather  critical  is- 
sues. For  example,  Ms.  Williams  says  that  she  took  the  Clintons' 
personal  files  to  the  White  House  residence.  Mr.  Nussbaum  says 
that  he  asked  her,  he  discussed  that  with  her,  and  she  denies  this. 
She  has  no  recollection  of  that.  She  said  she  was  too  tired  to  wait. 

Last  week,  Mr.  Castleton,  the  younger  staffer  who  actually  car- 
ried the  files  to  the  residence,  testified  that  Ms.  Williams  told  him 
that  the  First  Lady  would  review  the  files.  Ms.  Williams  again,  at 
page  144  in  her  testimony,  denies  that,  and  she  says  that  she 
wouldn't  tell  an  intern  something  like  that. 

Then  I  was  amazed  that  just  this  past  Monday,  another  signifi- 
cant contradiction — certainly  an  area  that  has  to  be  resolved — by 
the  First  Lady's  Chief  of  Staff  and  former  Chief  of  Staff  Mack 
McLarty.  He  testified  that  he  notified  Mrs.  Clinton  about  Mr.  Fos- 
ter's death,  calling  her  in  Little  Rock  after  9:00  p.m.  Maggie  Wil- 
liams told  this  Committee  that  Mrs.  Clinton  called  her  from  the 
airplane  before  she  landed  and  told  Ms.  Williams  to  sit  by  and  to 
wait  for  a  call  back  when  she  landed. 

The  fact  is  that,  after  the  plane  landed  at  8:40  Eastern  Time, 
Mrs.  Clinton  told  Ms.  Williams  about  the  Foster  death.  Now,  did 
indeed  Mrs.  Clinton  make  that  first  call  from  a  land  line  in  Little 
Rock?  Did  she  call  from  an  airplane?  Who  did  inform  Mrs.  Clinton, 
and  when  did  she  know?  The  times  just  do  not  and  the  accounts 
just  do  not  match  up. 
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Some  of  these  contradictions  may  be  able  to  be  explained  away. 
But  I  think  that  we  have  an  obligation  to  get  to  the  bottom  of  that. 
And  so  in  an  effort  to  do  that,  and  in  an  effort  to  hopefully  get  a 
little  more  clarity  as  to  how  many  phone  calls  were  made  and 
where  they  went,  from  Ms.  Thomases  to  Ms.  Williams  to  the  First 
Lady  and  vice  versa,  I  believe  it  is  necessary  to  get  those  records 
from  the  telephone  company.  So  we  will  proceed  along  that  line. 

Other  Members  have  suggested  different  things.  But  I  would  pre- 
fer not  to  have  to  bring  back  witnesses,  and  the  Ranking  Member 
and  I  have  discussed  this.  In  order  to  expedite  and  move  these 
hearings,  I  think  that  we  could  do  it  on  this  basis.  I  just  want  to 
conclude  this  aspect 

Senator  Sarbanes.  I  want  to  speak  on  this. 

The  Chairman.  Certainly. 

I  wanted  to  conclude  this  aspect  by  thanking  Mr.  Nussbaum  for 
his  cooperation — oh.  Let  me  also  say  this,  because  I  think  it's  very 
important.  We  have  requested,  and  there  is  a  very  real  question, 
as  it  relates  to  whether  there  were  indices  more  complete  than  the 
one  that  we  have  seen.  Mr.  Chertoff  has  raised  that  today,  but  it 
really  goes  to  an  issue  that  I  believe  that  Senator  Bond  had  spoken 
to.  He  was  interested  in  seeing  whether  they  can,  from  the  hard 
drive,  the  computer  that  Ms.  Gorham  used,  recreate  or  get  addi- 
tional information. 

I  have  been  advised  by  Judge  Mikva,  the  White  House  Counsel, 
that  he  has  asked  the  FBI  to  examine  the  hard  drive  of  the  com- 
puter of  Mr.  Foster's  Executive  Assistant.  They  have  agreed  to  pro- 
vide the  Committee  with  the  results  of  the  FBI's  examination  of 
the  hard  drive.  So  I  think  we  want  to  let  that  be  known. 

Senator  Sarbanes.  Mr.  Chairman,  let  me  just  make  this  observa- 
tion. First  of  all,  the  effort  that's  going  on  with  respect  to  the  com- 
puter was  in  response  to  a  joint  letter  that  you  and  I  sent. 

The  Chairman.  Oh,  yes. 

Senator  Sarbanes.  On  the  telephone  records,  as  I  understand  it, 
all  the  parties  are  voluntarily  prepared  to  provide  us  this  informa- 
tion. And  it  seems  to  me  that,  as  we  have  done  heretofore,  we 
ought  to  proceed  on  that  basis.  If,  in  fact,  there  proves  then  to  be 
a  problem,  I  think  we  can  examine  the  question  of  issuing  subpoe- 
nas. But  when  you  have  people  that  are  in  effect  saying,  we're  will- 
ing to  work  with  you  and  cooperate  with  you  and  get  these  records, 
I  think  we  should  follow  that  path.  I  have  no  reason  to  expect  any 
problem,  but  if  for  some  reason  a  problem  arises,  then  we  could  ad- 
dress the  question  of  issuing  the  subpoena. 

The  Chairman.  Here's  the  problem.  In  the  past,  Senator,  we 
have  asked  exactly  for  that.  We  have  not  received  cooperation  from 
recipients  of  this  request.  We've  been  told  records  are  unavailable, 
et  cetera. 

Now,  I  believe  that  in  order  to  expedite  this — and  by  the  way,  if 
the  parties  agree,  and  I  think  that  it  can  be  done  relatively — it 
would  have  to  be  done  before  we  leave  today — to  send  a  letter;  we 
can  draft  a  letter,  both  counsel,  which  would  indicate  that  those 
records  by  the  telephone  companies  be  made  available  to  this 
Committee 

Senator  Sarbanes.  I  thought  they  had  sent  us  that  as  indicated. 
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The  Chairman.  No,  they  have  not.  I  don't  need  or  want  a  condi- 
tional response.  I  have  agreed  and  I  think  both  counsels — we  have 
agreed  that  we're  not  looking  to  find  out  every  phone  call  that  was 
made,  but  we  are  interested  in  phone  calls  that  were  made  to 
people  in  official  positions,  the  White  House,  those  people  whom 
the  Committee  are  examining,  et  cetera.  But  we're  not  interested 
in  phone  calls  made  to  people  outside  of  the  scope  of  this  investiga- 
tion. 

Now,  if  counsels  can  agree  to  the  methodology  to  provide  that 
production  in  a  reasonable  fashion — not  that  it's  going  to  be  made 
subject  to  someone's  attorney  reviewing  it  and  then  deciding,  but 
rather  the  attorneys  here — that's  fine.  But  up  until  now,  we  have 
not  been  able  to  have  that,  or  at  least  get  the  parties  to  agree. 
Therefore,  before  we  leave  for  the  next  3  weeks,  I  want  to  be  in 
a  position  to  say  that  if  we  can't  do  that,  that  we're  going  to  vote 
subpoenas  out. 

Senator  Sarbanes.  Well,  let's  do  this,  because  my  perception  of 
the  letters  that  we  got  from  people  was  that  they  were  more  forth- 
coming than  you  have  just  indicated.  Why  don't  we  have  counsel 
work  on  that,  along  the  path  of  getting  a  voluntary  compliance, 
which  I  think  is  always  preferable.  And  then  we  can  address  the 
issue  you've  raised  in  the  aftermath  of  that. 

The  Chairman.  Senator,  that's  the  way  we've  proceeded.  But  I'm 
going  to  ask  Mr.  Chertoff  to  give  a  summary,  so  that  maybe  those 
individuals  who  are  concerned  will  listen.  Because  I  think  most  of 
them  have  an  understanding,  and  if  I  say  we're  going  to  do  some- 
thing, we  will  do  it  either  way.  If  we  give  a  pledge,  we  keep  that 
pledge,  or  we  try  to.  But  go  ahead,  Mr.  Chertoff. 

Mr.  Chertoff.  I  wanted  just  to  put  it,  Mr.  Chairman,  in  perspec- 
tive a  little  bit. 

We  have  been  proceeding  basically  on  a  voluntary  basis,  where 
we've  requested  things  and  we've  received  them.  And  when  we've 
been  told,  for  example,  that  the  recipient  of  the  request  has  ex- 
hausted their  ability  to  provide  documents,  we've  accepted  that  rep- 
resentation. 

The  reason  we  originally  talked  about  a  subpoena  was  because 
we  were  told  that  certain  records,  which  we  had  clearly  asked  for 
and  had  not  received,  we  believed  were  not  accessible  to  the  indi- 
viduals we  had  made  the  requests  of,  and  therefore  we  took  the 
customary  next  step,  which  is  to  go  to  the  phone  company.  And  for 
that,  you  need  a  subpoena. 

To  hear  now  that,  oh,  well,  actually  we  could  get  that  stuff  for 
you,  is  to  I  guess  call  into  question  the  earlier  representations  we 
had  gotten,  that  evei:ything  that  could  be  given  to  us  was  given  to 
us.  I  assume  that  the  letters  that  we  send,  that  Mr.  Ben-Veniste 
and  I  send,  are  meant  to  be  taken  seriously;  and  that  if  somebody 
says  they  have  complied,  they  have  in  fact  exercised  all  of  their 
ability,  all  of  their  custody,  control,  and  possession  in  responding. 

The  Chairman.  If  I  might  interrupt  you,  I  want  the  record  to 
clearly  understand  this  has  absolutely  nothing  to  do  with  Mr. 
Nussbaum. 

Mr.  Chertoff.  Correct;  nothing  to  do  with  Mr.  Nussbaum. 

Mr.  Ben-Veniste.  Mr.  Chairman,  let  me  add  something  to  that, 
because  I  have  a  slightly  different  take. 
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The  Chairman.  Mr.  Ben-Veniste,  I  will  let  you  do  that.  But  let 
me  tell  you  the  bottom  line,  as  far  as  I'm  concerned.  The  bottom 
line  is  that,  either  we're  going  to  be  assured  by  the  end  of  the  day 
by  the  respective  parties  that  there  is  a  manner,  a  methodology  of 
producing  these  documents,  or  as  far  as  I'm  concerned,  I  am  then 
going  to  ask  the  Committee  to  issue  subpoenas. 

Senator  Sarbanes.  Well,  I  think  we  should  try  to  work  it  out  by 
the  end  of  the  day  in  a  voluntary  way. 

The  Chairman.  Sure. 

Senator  Sarbanes.  I  think  that  if  people  are  being  faulted  be- 
cause they  did  not  take  the  step  of  asking  the  phone  company,  then 
I  think  that  point  should  be  made  to  them,  and  we  may  be  able 
to  work  this  thing  out. 

Mr.  Ben-Veniste.  That  was  my  point.  Senator  Sarbanes;  that  we 
had  previously  asked  for  all  documents  in  the  custody  of  the  var- 
ious witnesses.  And  where  phone  records  from  years  ago  are  not  in 
the  possession  of  the  individual  witnesses,  the  next  step  is  to  try 
to  get  them  from  the  phone  company.  So  that  I  think  where  we  are 
now  is,  they  have  agreed  to  request  those  records  from  the  phone 
company  themselves.  I  think  we  can  work  it  out. 

Mr.  Chertoff.  I  just  want  to  complete  the  record  on  this,  and 
I  think  we  should  probably  make  part  of  the  record  our  letters  of 
June  30  and  July  11. 

The  Chairman.  I  think  both  letters  should  be  submitted. 
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^Hnitcd  3tatcs  Senate 

COMMITTEE  ON  BANKING.  HOUSING.  ANO 
URBAN  AFFAIRS 

WASHINGTON.  OC  20510-607S 

June  30,  1995 


Bv  Facsimile  and  Mail 

Jane  C.  Sherburne 
Special  Counsel  to  the  President 
The  White  House 
Washington,  D.C.   20500 

Dear  Jane: 

We  hereby  request  on  behalf  of  the  Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Maners  the  following  additional  records  from  the 
White  House  and  from  present  or  former  White  House  personnel: 

(a)  all  records  of  telephone  conversations  or  wire  cotnmunications,  including,  but  not 
limited  to,  phone  logs,  copies  of  message  pads,  and  electronic  or  wrinen  records 
relating  to  communications  that  took  place  between  10  p.m.  and  midnight  on  July  20, 
1993  from  or  to  any  of  the  offices  within  the  West  Wing  office  suite  of  the  Counsel  to 
the  President; 

(b)  all  records  of  telephone  conversations  or  wire  communications,  including,  but  not 
limited  to,  phone  logs,  copies  of  message  pads,  and  electronic  or  written  records 
relating  to  comraunicatioiis  that  took  place  between  5  p.m.  on  July  20.  1993  and 

5  p.m.  on  July  22,  1993  from  or  to  Hillary  Rodham  Clinton; 

(c)  all  records  of  telephone  conversations  or  wire  communications,  including,  but  not 
limited  to,  phone  logs,  copies  of  message  pads,  and  electronic  or  wrinen  records 
relating  to  communications  that  took  place  between  5  p.m.  on  July  20.  1P93  and 

5  p.m.  on  July  22,  1993  from  or  to  the  personal  residences  of  Bernard  Nussbaum. 
Margaret  Williams,  and  Patsy  L.  Thomasson. 

These  records  are  to  be  delivered  to  Joe  Kolinski,  Chief  Clerk  of  the  Senate  Banking 
Committee  at  534  Dirksen  Senate  Office  Building. 

Thank  you  for  your  continued  cooperation. 


Lance  Cole 

Democrat  Special  Deputy  Counsel 


Sincerely, 


Roben  J.  Giuffra.  Jr. 
Chief  Counsel 
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COMMrrXEE  ON  BANKING.  HOUSING.  ANO 
URBAN  AFFAIRS 

WASHINGTON.  OC  20510-6075 


July  11,  1995 


VIA  FACSIMILE  AND  MAIL 

Susan  Thomasses,  Esq. 
Willkie,  Fair  &  Gallagher 
153  East  53rd  Street 
New  York,  New  York   10022 


Dear  Ms.  Thomasses: 


On  May  17,  1995,  the  Senate  passed  Resolution  120,  a  copy  of  which 
is  enclosed,  establishing  a  Special  Committee  administered  by  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  to  conduct  an  investigation  involving 
Whitewater  Development  Corporation,  J/Iadison  Guaranty  Savings  and  Loan 
Association,  Capital  Management  Services,  Inc.,  the  Arkansas  Development 
Finance  Authority,  and  other  related  matters. 

As  part  of  this  investigation,  we  hereby  request  that  you  make 
yourself  available  for  a  deposition  on  Friday,  Jtily  14,  1995.   If  you  are  unavailable 
on  July  14th,  we  could  schedule  your  deposition  for  Monday,  July  17th. 

In  addition,  you  may  have  custody,  control,  or  possession  of  records 
that  relate  to  matters  specified  in  the  Resolution  and  listed  below.  Accordingly, 
please  provide  all  records,  regardless  of  format,  including,  but  not  limited  to,  e- 
mail,  electronic  "dump  files,"  memoranda,  correspondence,  phone  message  sUps, 
notes,  and  records  in  any  other  medium,  including  drafts  of  any  of  the  foiregoing, 
that  relate  in  any  manner  to  the  following:  (1)  the  investiganon  of  the  death  of 
then  Deputy  Counsel  to  the  President  Vincent  Foster;  (2)  the  handling  of  all 
documents  that  were  in  the  office  of  Vincent  Foster  at  the  time  of,  or  following,  his 
death  on  July  20,  1993;  and  (3)  any  communications  with  regard  to  these  maners. 

Your  response  should  include,  but  not  be  limited  to,  all  records  of 
telephone  conversations  or  wire  communications,  including,  but  not  limited  to, 
phone  logs,  copies  of  message  pads,  and  electronic  or  written  records,  relating  to 
communications  that  took  place,  between  5  p.m.  on  July  20,  1993  and  July  22, 
1993,  between: 
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1.  Susan  Thomasses  and  Hillary  Rodham  Clinton; 

2.  Susan  Thomasses  and  Bernard  Nussbaum  or  anyone  else  from  the 
White  House  Counsel's  Office; 

3.  Susan  Thomasses  and  Margaret  Williams  or  anyone  else  from  the 
First  Lady's  Office;  or 

4.  Susan  Thomasses  and  David  Kendall. 

If  any  records  are  withheld  based  on  the  assertion  of  privilege,  please 
provide  a  log  identifying  the  date,  author,  any  and  all  recipients,  the  subject 
matter  of  any  such  records,  and  the  basis  of  the  privilege  asserted. 

The  records  should  be  dehvered  prior  to  your  deposition  to  Joseph 
KolinsM,  Chief  Clerk,  534  Dirksen  Senate  OfBce  Building.   You  may  submit  copies 
in  response  to  this  request  but  the  Committee  reserves  the  right  to  obtain  the 
original  records. 

If  you  have  any  questions  about  this  request,  please  contact  Alice 
Fisher,  Associate  Special  Counsel  to  the  Special  Committee  at  (202)  224-0418. 

Your  cooperation  in  this  matter  is  greatly  appreciated. 

Sincerely, 

Lance  Cole  Robert  J.  '(luiffra,  Jr. 

Democratic  Deputy  Special  Counsel  Chief  Cotinsel 
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Mr.  Chertoff.  We  have  requested  in  each  instance  documents  in 
the  custody,  control,  or  possession  of  the  recipient  of  the  subpoena. 
And  that  typically  means  not  only  things  which  are  in  your  phys- 
ical possession,  but  things  which  may  be  in  someone  else's  posses- 
sion but  which  you  have  access  to. 

On  a  going-forward  basis,  I  hope  the  point  that  we  can  make  is 
that  we  shouldn't  have  to  find  out  that  we  didn't  get  a  complete 
response  after  we're  almost  done  with  the  hearings,  but  that  we 
should  get  a  complete  response  when  the  initial  letter  is  sent. 

Mr.  Ben-Veniste.  Fine. 

The  Chairman.  We're  going  to  adjourn  for  10  minutes — take  a 
10-minute  recess  so  that  Mr.  Margolis  can  proceed.  We  thank  you 
for  your  cooperation,  Mr.  Nussbaum. 

Mr.  Nussbaum.  Thank  you,  Mr.  Chairman. 

[Recess.] 

The  Chairman.  Mr.  Margolis,  would  you  stand  just  for  purposes 
of  the  oath? 

SWORN  TESTIMONY  OF  DAVID  MARGOLIS,  ASSOCIATE  DEPUTY 
ATTORNEY  GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

The  Chairman.  First  of  all,  Mr.  Margolis,  we  are  wishing  you  a 
continued  recovery.  We  are  deeply  appreciative  that  you,  number 
one,  have  come  in,  and  we're  anxious  to  hear  your  statement. 

Mr.  Margolis.  Thank  you,  Mr.  Chairman.  I  have  a  brief  opening 
statement. 

My  name  is  David  Margolis.  I  am  currently  an  Associate  Deputy 
Attorney  General  at  the  Justice  Department,  and  I  work  for  Jamie 
Gorelick,  the  Deputy  Attorney  GJeneral. 

My  opening  statement  will  be  brief.  Because  I  was  not  asked 
until  last  night  to  testify  this  afternoon,  I  have  not  had  an  oppor- 
tunity to  provide  this  opening  statement  to  the  Committee  in  ad- 
vance, as  is  the  normal  practice.  I  believe  the  Members  have  it 
now.  Because  I  have  not  been  deposed  in  this  matter,  I  would  like 
to  give  the  Committee  a  brief  summary  of  my  career. 

In  1965,  shortly  after  I  graduated  law  school,  then-U.S.  Attorney 
Jon  Newman  hired  me  as  an  Assistant  U.S.  Attorney  in  my  home 
town  of  Hartford,  Connecticut.  I  held  that  position  until  1969, 
when  I  joined  the  Department  of  Justice's  Organized  Crime  and 
Racketeering  Section,  the  Boston  strike  force. 

In  1971,  I  was  promoted  and  became  the  attorney  in  charge  of 
the  organized  crime  strike  force  in  Cleveland,  Ohio.  I  held  that  po- 
sition until  1975,  when  I  went  to  Brooklyn  to  head  the  organized 
crime  strike  force  in  Brooklyn. 

In  1976,  I  moved  here  to  Washington,  to  become  a  deputy  chief 
of  the  organized  crime  section.  And  in  1979,  then-Assistant  Attor- 
ney General  Philip  Heymann  promoted  me  to  the  position  of  chief 
of  the  organized  crime  section. 

In  1990,  then-Assistant  Attorney  General  Edward  S.G.  Dennis 
appointed  me  Acting  Deputy  Assistant  Attorney  General  in  the 
criminal  division,  a  position  I  held  in  an  acting  capacity  until  May 
1993,  when  Mr.  Heymann,  who  had  been  nominated  by  President 
Clinton  to  serve  as  Deputy  Attorney  General,  asked  me  to  join  his 
staff  as  Associate  Deputy  Attorney  General.  That's  the  position  I 
still  hold. 
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Before  I  take  this  Committee's  questions,  I  would  like  to  explain 
the  timing  of  my  appearance  today,  especially  since  Fm  advised 
that  there  is  at  least  one  erroneous  media  report  on  it. 

As  the  Chairman  indicated  this  morning,  on  June  15,  1995,  I  had 
extensive  coronary  surgery,  a  quadruple  bjrpass  operation,  on  an 
emergency  basis.  A  few  weeks  later,  I  told  my  surgeon  that  the 
Committee  had  requested  my  testimony.  He  indicated  that  he 
would  not  permit  me  to  testify,  at  least  until  the  week  of  August 
7,  when  the  extent  of  my  recovery  would  be  re-evaluated.  The  De- 
partment of  Justice  so  advised  this  Committee  by  letter  of  July  12. 

On  this  past  Tuesday  afternoon,  August  8,  following  a  previously 
scheduled  physical  examination  by  my  internist,  he  advised  me 
that  I  had  recovered  sufficiently  to  testify  in  these  proceedings.  Be- 
cause the  Department  had  an  obligation  to  advise  the  Committee 
of  my  progress,  the  Department  faxed  a  letter  to  the  Committee 
yesterday,  advising  that  I  was  now  available.  In  response,  Commit- 
tee staff  called  last  night  and  requested  that  I  appear  today. 

I  understand  that  the  Committee  has  had  a  longstanding  request 
for  my  testimony,  and  only  on  Tuesday  was  I  told  by  my  doctor 
that  I  am  physically  fit  to  do  so.  So  that  the  record  is  clear,  I  have 
not  requested  to  testify  at  these  hearings,  nor  did  I  ask  to  testify 
today.  As  a  matter  of  fact,  I  can  think  of  few  places  I  would  less 
rather  be  than  testifying  here  this  afternoon. 

I  am  appearing  in  response  to  last  night's  request  from  the  Com- 
mittee staff.  Because  of  my  surgery,  I  have  not  had  an  opportunity 
to  thoroughly  review  the  documents  provided  by  the  Department  to 
the  Committee,  although  of  course  I  have  seen  some  of  them  before, 
and  I  was  the  author  of  at  least  one  of  them.  Therefore,  I  ask  the 
Committee  to  bear  with  me  if  I  need  some  time  to  refresh  my  recol- 
lection on  occasion. 

Finally,  I  appreciate  the  Committee's  willingness  to  accommodate 
my  medical  condition.  In  the  event  that  I  need  to  take  a  break,  I 
will  certainly  let  you  know. 

Thank  you. 

The  Chairman.  Mr.  Margolis,  we  thank  you,  particularly  for  your 
circumstances.  I  want  to  deal  with  this  as  expeditiously  as  possible. 
Your  testimony  and  your  knowledge  in  this  matter  is  important,  so 
we  are  deeply  appreciative.  We're  attempting  to  wind  up  this  part 
of  our  review  of  the  entire  situation  up.  That's  why  your  participa- 
tion today  helps  us  immeasurably.  So  we  thank  you. 

At  this  point,  I'll  turn  to  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Margolis,  we  appreciate  the  fact  that  you  haven't  had  per- 
haps as  much  opportunity  to  review  documents  as  other  witnesses 
because  of  your  condition.  I  take  it  you  have  before  you  a  copy  of 
some  notes  in  Phil  Heymann's  handwriting,  and  a  copy  of  some 
notes  in  Cindy  Monaco's  handwriting? 

Mr.  Margolis.  No,  I  don't,  Mr.  Chertoff.  I  don't  have  anything 
but  my  own  statement. 

Mr.  Chertoff.  Could  I  ask  if  the  Department  lawyers  have  those 
notes?  Otherwise,  we  will  provide  a  copy  of  those. 

[Document  handed  to  witness.] 
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These  are  deposition  exhibits  TH-1  and  F-154  through  F-159. 
And  if  it  helps  you  to  refer  to  those  in  refreshing  your  recollection, 
we  wouldn't  have  a  problem  with  that. 

Am  I  also  correct  that  you  have  seen  these  documents  before? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Before  I  get  into  these  documents  in  substance, 
I  want  to  give  you  an  opportunity  to  clarify  something  I  know  trou- 
bled you  when  it  appeared  in  the  paper,  and  just  do  it  very  briefly. 

There  was  a  leak  about  something  entitled,  "Vince  Foster  Moot 
Court  Media  Questions"  which  had  been  authored  by  you.  Just  to 
give  you  the  opportunity  to  finally  set  it  straight,  will  you  tell  us 
what  this  document  was? 

Mr.  Margolis.  Yes.  Just  about  the  same  date  that  I  authored 
that  document,  the  then-Deputy  Attorney  General  Phil  He3anann 
had  said  to  me,  "David,  I  want  you  to  sit  down  and  make  me  a  list 
of  the  nastiest,  most  mean-spirited,  vicious  questions  that  the 
media  could  ask  me,  Phil  Heymann,  at  a  press  conference  about 
Vince  Foster's  death." 

I  remember  saying  to  him,  "You  know,  Phil,  I  think  if  we're  going 
to  do  this,  let's  just  sit  down  and  go  over  them  orally."  And  he  said, 
"No,  we're  both  busy.  I'm  going  to  be  running.  I  need  something  I 
can  look  at."  So  he  said,  "Just  sit  down  and  write  it  out." 

While  it  indicates  it's  on  E-mail,  Mr.  He3anann  wasn't  a  Member 
of  E-mail.  So  when  I  did  these  questions,  I  had  to  send  them  to  my- 
self, then  have  them  printed  out  and  hand  them  to  Mr.  Heymann, 
which  I  did.  He  read  them.  I  said,  "Do  you  want  to  discuss  these?" 
And  he  said,  "Boy,  they  are  as  nasty,  as  I  asked  for." 

But  we  decided  eventually  what  to  do  is,  at  the  press  conference, 
he  would  introduce  the  Park  Police  Commander  and  the  FBI  SAC. 
Then  he  would  let  them  handle  the  questions.  Fortunately,  the 
questions  were  not  this  nasty.  But  the  important  thing — these  were 
hypothetical  questions. 

Mr.  Chertoff.  We  haven't  deposed  you,  obviously,  so  I'm  just 
going  to  start  from  the  beginning. 

I  want  to  direct  your  attention  to  July  21,  1993.  There  was  a 
point  in  time  that  you  and  Roger  Adams  were  asked  to  go  to  the 
White  House  by  Phil  Heymann.  Correct? 

Mr.  Margolis.  Correct. 

Mr.  Chertoff.  Will  you  tell  us  when  you  got  there  whether  at 
some  point  you  had  a  meeting  with  White  House  Counsel  Bernie 
Nussbaum? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Both  you  and  Mr.  Adams  were  there? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Were  there  other  members  of  law  enforcement 
there? 

Mr.  Margolis.  I  believe  Captain  Hume  was  there  from  the  Park 
Police.  I  believe  at  least  one  FBI  agent  was  there,  and  there  were 
some  members  of  Mr.  Nussbaum's  staff  who  were  there. 

Mr.  Chertoff.  Would  you  tell  us  what  occurred  in  that  meeting? 

Mr.  Margolis.  Yes,  and  I  should  go  back  to  my  previous  discus- 
sion with  Mr.  Heymann,  when  he  told  me  to  go  over  there. 

To  give  it  the  full  background,  he  had  called  me  up  from  a  meet- 
ing, and  he  said,  "I  want  you  to  go  over  to  the  White  House  with 
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Roger  Adams."  He  said,  "Vince  Foster  is  dead.  There's  an  investiga- 
tion of  it."  I  had  seen  the  headline  of  that  in  the  newspaper  that 
morning. 

He  said  that  he  had  reached  a  tentative  agreement  with  Mr. 
Nussbaum  that  Roger  and  I  were  to  go  through  at  least  the  first 
page  or  two  of  each  document  in  order  to  determine  whether  they 
were  relevant  to  our  investigation.  What  we  would  be  looking  for 
would  be,  obviously,  either  a  suicide  note  or  something  that  could 
be  characterized  as  a  suicide  note,  or  some  other  bright-line  item 
which  would  indicate  a  reason  for  Mr.  Foster  to  take  his  life,  such 
as  an  extortion  letter  or  an3^hing  like  that,  or  anything  else  that 
jumped  out  at  us  that  would  indicate  a  reason  for  taking  his  life — 
that  we  would  go  through  at  least  the  first  page  or  two  of  each  item 
and  make  a  call  as  to  relevancy. 

And  then,  as  to  matters  that  were  relevant  that  White  House 
Counsel  thought  might  be  privileged,  you  know,  we  put  them  aside 
and  debate  that  later  on.  Phil  told  me  that  he  believed  he  had  an 
agreement  in  principle  with  Bemie  Nussbaum  to  do  it  that  way,  so 
I  should  go  finalize  it  and  then  begin  the  search  process. 

So,  that's  why  I  was  there.  When  we  got  there,  I  discussed  it 
with  Mr.  Nussbaum.  I  believed  then,  and  I  believe  today  that  we 
finalized  that  agreement,  and  that  we  both  agreed  to  it. 

When  we  finished,  Mr.  Neuwirth  on  his  staff,  as  I  recall,  at- 
tempted to  restate  the  agreement,  and  got  it  what  I  believe  was  ex- 
actly wrong,  and  said,  "The  way  we're  going  to  do  it  is  that  Bernie 
will  go  through  the  documents,  and  he'll  give  you  what  is  both  rel- 
evant and  nonprivileged  to  review."  I  said  that  that's  exactly 
wrong.  We  just  agreed  to  the  other  procedure.  It  was  my  recollec- 
tion then,  and  it's  my  recollection  today,  that  Mr.  Nussbaum 
agreed  with  me  that  Mr.  Neuwirth  was  wrong,  and  that  we  had 
that  other  agreement. 

We  then  agreed  that  it  was  late  in  the  afternoon,  and  that  we 
would  actually  start  the  search  at  about  10:00  a.m.  the  next  morn- 
ing. So  we  adjourned  at  that  time. 

Mr.  Chertoff.  I  want  to  just  go  back  to  earlier  in  the  day.  At 
the  time  that  you  went  over,  I  take  it,  you  understood,  or  you  had 
a  general  sense  this  was  a  suicide? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  At  the  same  time,  was  there  a  final  determina- 
tion about  that,  or  was  there  still  the  possibility  of  some  other  rea- 
son for  death? 

Mr.  Margolis.  Absolutely.  It  was  just  a  feeling  that  Phil  had, 
based  on  talking  to  the  Park  Police,  that  Captain  Hume  reinforced 
when  I  met  with  him  that  evening  over  at  the  White  House.  But 
it  was  only  tentative,  and  our  purpose  was  to  find  out  whether,  in 
fact,  there  was  a  suicide. 

As  a  matter  of  fact,  I  remember  telling  Mr.  Heymann  before  I 
went  over  there  that  I  would  feel  more  comfortable  if  we  got  the 
FBI  involved,  for  two  reasons.  First,  I  was  use  to  working  with 
them,  and  knew  their  capabilities.  And  second,  in  the  event  that 
it  was  an  assassination  of  a  Federal  official,  in  the  event  that's 
what  it  turned  out  to  be,  I  obviously  wanted  the  Bureau  involved. 
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Phil  called  Captain  Hume  to  try  that  out  on  him,  and  Captain 
Hume  advised  that,  following  their  usual  procedure,  the  Park  Po- 
lice had  already  gotten  the  FBI  involved. 

Mr.  Chertoff.  So  the  FBI  was  actually  there  on  the  21st  when 
you  met  with  Mr.  Nussbaum? 

Mr.  Margolis.  Exactly. 

Mr.  Chertoff.  Let  me  direct  your  attention  to  later,  after  you 
left  the  White  House.  On  the  21st,  did  you  go  back  and  report  to 
Mr.  Heymann? 

Mr.  Margolis.  I  either  did  that  night  or  first  thing  the  next 
morning,  I  don't  recall  which. 

Mr.  Chertoff.  Can  you  tell  us  what  you  told  Mr.  Heymann 
about  what  had  been  agreed  upon  on  the  21st  with  Mr.  Nussbaum? 

Mr.  Margolis.  Yes.  I  told  him  along  the  lines  that  he  had 
thought  he  had  reached  a  tentative  agreement  with  Bemie  Nuss- 
baum; that  Roger  and  I  would  review  at  least  the  first  page  or  two 
of  each  document,  to  determine  whether  it  might  contain  some- 
thing along  the  lines  of  an  extortion  note  or  a  suicide  note.  So  it 
was  the  agreement  that  he  had  reached. 

Now,  we  all  knew  at  that  time  that  it  was  theoretically  possible 
that  a  document  that  looked  totally  irrelevant  on  its  face,  on  page 
68  would  have  a  footnote  that  says,  "I'm  killing  myself  because  of 
such-and-such."  That  was  a  risk  we  realized  we  were  running. 

Mr.  Chertoff.  Let  me  direct  your  attention  to  around  10:00  a.m. 
on  the  morning  of  the  22nd.  Did  you  go  over  to  the  White  House 
with  Mr.  Adams? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Did  you  go  over  with  the  FBI  and  the  Park  Po- 
lice, or  did  the  two  of  you  go  by  yourself? 

Mr.  Margolis.  We  went  by  ourselves.  The  agents  were  already 
there  interviewing  people  in  the  same  general  area  of,  I  guess  you 
would  call  it  the  West  Wing.  But  they  were  already  at  work  inter- 
viewing people. 

Mr.  Chertoff.  Did  you  get  involved  in  the  interviewing  process 
yourself? 

Mr.  Margolis.  No.  Occasionally,  a  Park  Policeman  would  come 
out  and  tell  me  something  when  I  was  waiting  in  the  lobby,  but 
I  wasn't  involved  in  any  of  it. 

Mr.  Chertoff.  Did  there  come  a  point  after  you  arrived  at  the 
White  House  that  you  and  Mr.  Adams  met  with  Mr.  Nussbaum? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Do  you  remember  who  else  was  present  with  Mr. 
Nussbaum? 

Mr.  Margolis.  At  least  off  and  on,  and  perhaps  continually,  it 
would  have  been  Cliff  Sloan  and  Steve  Neuwirth. 

Mr.  Chertoff.  Would  you  tell  us  what  the  discussion  was  on  in 
that  first  meeting  with  Mr.  Nussbaum? 

Mr.  Margolis.  He  said  that  there's  been  a  change  of  plans,  and 
that  he  would  look  at  the  materials  because  of  their  sensitivity,  ex- 
ecutive privilege,  attorney-client  privilege  issues,  national  security 
issues,  sensitivity  issues — that  he  would  look  at  the  materials  to 
determine  whether  they  were  relevant,  make  the  first  cut,  and  de- 
termine the  privilege  issues  and  the  sensitivity  issues.  Then  any- 
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thing  that  met  all  his  standards  along  those  lines,  if  we  still  want- 
ed to  see,  he  would  show  to  us. 

Mr.  Chertoff.  What  did  you  say  in  response? 

Mr.  Margolis.  I  said  to  him,  "Have  you  discussed  this  with 
Phil?"  He  said,  "No."  So  I  said,  "I  think  that's  the  first  thing  that's 
got  to  happen."  And  so  he  was  kind  enough  to  let  me  use  his  office, 
and  I  called  Mr.  Heymann  and  explained  this  change  to  him.  We 
discussed  it.  We  were  both  dead-set  against  it.  So  he  was  going  to 
talk  to  Mr.  Nussbaum,  which  he  did,  and  then  I  was  going  to  talk 
to  Mr.  Nussbaum.  We  were  going  to  take  it  as  far  as  we  could, 
pushing  to  go  back  to  the  agreement  we  thought  we  had  before.  We 
thought  that  was  very,  very  important. 

But  the  bottom  line  was,  if  we  couldn't  change  Mr.  Nussbaum's 
mind,  then  we  had  to  make  a  decision  whether  to  walk  away  or  go 
along  with  his  procedure.  And  while  it  was  a  close  call,  I  recom- 
mended— and  I  believe  the  Deputy  agreed — that  we  really  had  no 
choice.  Walking  away  was  not  really  an  option,  because  we  had  no 
sense  of  when  the  search  would  be  conducted  by  Mr.  Nussbaum, 
and  what  the  parameters  would  be,  and  just  what  would  happen, 
although  we  agreed  we  had  to  push  with  all  our  might  to  try  to 
change  it  around.  And  that's  what  we  did. 

Mr.  Chertoff.  You've  recounted  to  us  what  was  your  conversa- 
tion with  Mr.  He3rmann? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  You  said  you  were  both  dead-set  against  the  pro- 
cedure Mr.  Nussbaum  outlined.  Can  you  explain  to  us  either — well, 
was  this  actually  something — were  the  reasons  for  this  discussed 
with  Mr.  Heymann,  or  was  it  something  you  and  Mr.  Heymann  had 
previously  talked  about? 

Mr.  Margolis.  No.  This  caught  me  by  surprise,  and  I  know  it 
caught  him  by  surprise,  because  I  had  told  him  either  the  night  be- 
fore or  before  I  left  that  morning  that  we  had  a  different  deal. 

We  were  very  concerned  as  to  how  this  would  appear  to  the  pub- 
lic in  terms  of  law  enforcement,  and  in  terms  of  whether  we  were 
running  a  credible  investigation.  And — God  forbid,  but  appearances 
being  one  thing,  if  we  weren't  running  a  credible  investigation  re- 
gardless of  appearances,  if  we  missed  something  because  of  the 
way  we  were  doing  it,  there  could  be  all  hell  to  pay.  So  it  was  very 
important  to  us,  both  in  terms  of  perceptions  and  fact. 

Mr.  Chertoff.  Did  you  express  this  concept  you've  just  told  us 
about  to  Mr.  Nussbaum? 

Mr.  Margolis.  Subsequently,  yes. 

Mr.  Chertoff.  When  did  you  do  that? 

Mr.  Margolis.  After  Mr.  Heymann  talked  to  him.  Mr.  Hey- 
mann— then  I  gave  the  phone  to  Bernie,  he  came  in  and  he  talked 
to  Phil.  And  when  it  was  over 

The  Chairman.  About  what  time  was  this,  Mr.  Margolis? 

Mr.  Margolis.  Those  conversations  probably  ended  around  10:30 
or  10:45  a.m.  That's  a  rough  guess,  Mr.  Chairman. 

Mr.  Chertoff.  Go  ahead. 

Mr.  Margolis.  I  explained  to  Mr.  Nussbaum  that  to  do  it  his 
way  would  be  a  big  mistake.  I  said,  "It  is  your  mistake  if  you  do 
it  this  way,  but  it  is  a  big  mistake." 
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I  think  it  was  at  that  point  when  I  also  said  to  him,  "You  know, 
if  this  were  IBM  that  we  were  talking  about,  I  would  have  a  sub- 
poena duces  tecum  returnable  forthwith  for  these  documents.  But 
I  recognize  this  is  not  IBM."  And  he  made  a  facetious  comment 
about,  if  this  were  IBM  rather  than  the  White  House  Counsel's  Of- 
fice, a  smart  lawyer  would  have  removed  the  documents  before  the 
subpoena  ever  got  there,  ever  arrived  there.  That  I  took  as  a  face- 
tious comment. 

Anyway,  he  wasn't  talking  about  what  he  would  do.  I  also  talked 
about  the  public  perceptions  being  very  important,  and  that  if  we 
did  it  his  way,  as  far  as  I  was  concerned,  that  Roger  and  I  and  the 
investigators  would  be  excess  baggage.  There  would  be  no  reason 
for  us  to  be  there,  and  that  we  had  better  things  to  do.  I  recall  tell- 
ing him  I  might  as  well  go  back  to  my  office,  and  he  could  mail 
the  results  of  the  search  back  to  me. 

He  responded  by  saying  that  he  recognized  that  a  lot  of  the  rea- 
son for  having  us  there  was  for  show  and  for  appearances,  but  it 
was  very  important.  Then  he  said  that  he  would  think  about — he 
was  obviously  concerned  about  the  arguments  made,  and  he  said 
he  wanted  to  think  about  them  before  he  reached  a  final  decision. 
So  Roger  and  I  went  downstairs  to  the  lobby  and  waited. 

He  made  it  very  apparent  that  he  would  be  really  appreciative 
if  we  didn't  leave  in  the  interim.  I  think  I  had  said  something 
about,  "Maybe  in  any  event  I'll  go  back  to  the  office  while  you're 
thinking  about  it,  and  I  can  always  get  back  here  in  15  minutes 
if  I  decide  to  and  if  I  want  to  and  if  I  have  to."  But  he  very  much 
requested  that  we  just  wait. 

Mr.  Chertoff.  Did  he  explain  why  he  wanted  you  to  wait? 

Mr.  Margolis.  He  did  not.  I  suspect  that  the  power  of  inertia 
would  always  be  on  his  side  if  we  were  there.  Whereas  if  we  were 
back  at  the  Department,  he'd  actually  have  to  get  us  to  come  back 
there.  As  he  said,  it  was  very  important  to  him  that  we  be  there. 
And  on  the  bottom  line,  that  while  it  was  a  closer  question  for  us, 
I  thought,  if  we  couldn't  talk  him  out  of  this,  that  we  should  be 
there. 

Mr.  Chertoff.  I  just  want  to  go  back  a  little  bit  because  you 
have  been  relating  your  conversations  with  Mr.  Nussbaum,  but  am 
I  also  correct  that  you  were  in  the  room  while  Mr.  Nussbaum  was 
talking  to  Mr.  He3Tnann? 

Mr.  Margolis.  No. 

Mr.  Chertoff.  So  that  was  a  private  conversation? 

Mr.  Margolis.  Yes.  Private  from  me  and  Roger. 

Mr.  Chertoff.  Did  Mr.  Nussbaum,  in  the  course  of  your  subse- 
quent conversation  with  him,  tell  you  what  Mr.  He3anann  had 
said? 

Mr.  Margolis.  I  don't  think  so,  because  I  basically  knew  what 
Phil  said. 

Mr.  Chertoff.  Now,  where  did  you  go  after  you  had  this  discus- 
sion with  Mr.  Nussbaum  and  he  indicated  that  he  wanted  you  to 
stick  around? 

Mr.  Margolis.  Roger  and  I  went  down  into  the  lobby  of  the 
building  because  it's  a  very  small  area  up  there  outside  Mr.  Nuss- 
baum's  office  and  Mr.  Foster's  office,  and  we  were  basically  in  the 
way,  I  thought. 
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Mr.  Chertoff.  What  happened  next? 

Mr.  Margolis.  At  some  point  while  we  were  waiting,  I  said  to 
Roger  I  wanted  to  go  outside  and  have  a  smoke,  something  that  I 
would  not  say  today. 

Mr.  Chertoff.  I  hope  not. 

Mr.  Margolis.  So  we  did  go  outside,  and  Bernie  and  Cliff  and 
Steve  Neuwirth  eventually  came  out  to  find  us.  Bernie  had  said  he 
had  thought,  when  he  couldn't  find  us  in  the  lobby,  that  we  might 
have  left  and  he  was  concerned  about  that.  He  said  it  wouldn't  be 
much  longer,  please  wait.  So  we  did. 

Eventually,  Cliff  came  down  and  said,  "Why  don't  you  have 
lunch,  and  we'll  start,"  he  either  said,  "at  1:00  or  2:00  p.m.,"  what- 
ever 30  minutes  from  then  was,  and  I  can't  remember  which  it  was. 

So  we  ate,  we  came  back  in,  and  that's  when  Bernie  told  us  he 
had  given  due  consideration  to  our  arguments,  he  thought  they 
were  good  arguments,  but  he  was  sticking  with  doing  it  his  way, 
which  was  he  would  review  the  documents,  tell  us  generically  what 
they  were,  if  there  wasn't  a  problem  with  them  and  if  they  had  any 
sense  of  being  germane,  let  us  look  at  them. 

Mr.  Chertoff.  What  did  you  say? 

Mr.  Margolis.  I  said,  "That's  a  mistake."  And  I  think  that  might 
be  when  I  said,  "But  it's  your  mistake.  So,  OK." 

Mr.  Chertoff.  By  the  way,  you  used  the  term  earlier,  subpoena 
duces  tecum  forthwith.  Could  you  just  explain,  for  the  nonlawyers 
on  the  panel,  what  that  means? 

Mr.  Margolis.  Yes,  that  would  be  a  subpoena,  it  was  a  grand 
jury  subpoena  I  was  talking  about,  to  bring  certain  records  with 
him  and  produce  them  before  the  grand  jury  immediately. 

Mr.  Chertoff.  Now,  after  Mr.  Nussbaum  indicated  you  were 
going  to  go  forward  with  this  in  the  way  he  wanted  to,  did  you  and 
representatives  of  the  FBI  and  the  Park  Police  and  the  Secret  Serv- 
ice, in  fact,  go  with  Mr.  Nussbaum  into  Mr.  Foster's  office? 

Mr.  Margolis.  We  did. 

Mr.  Chertoff.  Would  you  describe  to  us  what  occurred  then? 

Mr.  Margolis.  Yes,  it  was  not  a  big  office,  so  it  was  rather 
crowded,  and  we  all  sat  down  in  layers,  and  I  sat  in  the  first  row. 
Mr.  Nussbaum  sat  behind  Vince  Foster's  desk  with  Mr.  Sloan  and 
Mr.  Neuwirth  standing  behind  him,  and  he  went  through  the  items 
on,  in,  and  around  Mr.  Foster's  desk  and  announced  what  they 
were,  generically,  like,  "This  file  is  a  file  of  nominations  that  Vince 
was  working  on  for  the  President.  It's  not  germane.  This  is  a  mat- 
ter that  Vince  was  working  on  for  the  First  Family  in  their 
nonofficial  capacity.  It's  not  germane."  Things  like  that. 

Mr.  Chertoff.  Did  he  show  you  any  documents? 

Mr.  Margolis.  I  think  he  offered  us  a  couple  of  documents,  of- 
fered the  Park  Police  a  couple  of  documents  that  they  took.  As  a 
matter  of  fact,  one,  I  believe,  was  a  calendar  and  a  couple  of  others 
that  he  gave  directly  to  the  Park  Police. 

Mr.  Chertoff.  Did  you  have  any  idea  what  were  in  the  docu- 
ments that  he  was  describing  to  you  beyond  the  description  he 
chose  to  give  you? 

Mr.  Margolis.  No,  I  have  a  vague  sense  of  at  some  point  com- 
plaining that  the  problem  here  was  to  protect  the  interests  he  was 
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trying  to  protect,  the  descriptions  had  to  be  so  generic  that  they 
weren't  really  of  much  assistance. 

Mr.  Chertoff.  Was  there  any  incident — we  have  gone  over  this, 
but  I  just  want  to  make  sure  we  are  consistent  on  this — with  an 
agent  standing  up  at  some  point? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Tell  us  about  that. 

Mr.  Margolis.  At  some  point  I  heard  Cliff  Sloan  say,  "Hey, 
you're  not  standing  up  so  that  you  can  read  what  Bernie's  got  in 
front  of  him,  are  you?"  I  looked  around  to  see  what  was  going  on, 
and  I  noticed  he  was — Scott  Salter — was  standing  up  stretching. 
He  had  taken  his  jacket  off,  and  he  was  standing  behind  me,  and 
he  said,  "Absolutely  not."  I  think  I  muttered  an  expletive  at  that 
point,  and  Bernie  told  Cliff,  "No,  no,  no.  That's  not  what's  happen- 
ing." 

But  I  was  bothered  by  that.  So,  a  minute  later  when  Cliff  was 
looking  over  Bernie's  shoulder  at  some  document  that  Bernie  was 
looking  at,  I  said,  "Hey,  Cliff,  you're  not  looking  over  Bernie's 
shoulder  so  you  can  read  the  documents  that  he  is  looking  at,  are 
you?"  And  he  got  startled  for  a  minute,  and  then  he  said,  "Hey, 
wait  a  minute.  I'm  authorized  to  do  that.  What  are  you  talking 
about?" 

Mr.  Margolis.  And  he  was  right,  obviously. 

Mr.  Chertoff.  Do  you  remember  a  point  in  time  in  this  process 
when  Mr.  Nussbaum  handled  the  briefcase? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Tell  us  about  that. 

Mr.  Margolis.  I  think  it  was  over  halfway,  perhaps  two-thirds 
of  the  way,  through  the  search  and  there  was  this  briefcase,  and 
there  came  time  for  that  to  be  searched.  So  Mr.  Nussbaum  took  it, 
and  I  don't  remember  specifically  at  this  point  whether  he  put  it 
on  the  desk  and  pulled  things  out  of  it  or  whether  he  had  it  on  the 
floor  and  pulled  things  out  of  it.  But  he  did  take  files  out  of  it,  a 
number  of  files  out  of  it,  and  then  told  us,  I  don't  remember  the 
exact  language,  but  told  us  that  that  was  it,  that  there  was  nothing 
more  there. 

I  have  been  asked  on  previous  occasions  by  others  whether  there 
could  be  anything;  if  there  could  have  been  a  note  ripped  up  or  oth- 
erwise, in  there.  I  don't  know,  I  did  not  see  into  the  briefcase,  but 
I  was  satisfied  that  he  had  looked  in  the  briefcase  and  had  rep- 
resented to  us  that  there  was  nothing  else  in  there. 

Mr.  Chertoff.  Did  you  see  him  looking  into  the  briefcase? 

Mr.  Margolis.  I  cannot  absolutely  swear  that  I  remember  him 
looking  in  the  briefcase.  But  all  the  surrounding  facts  and  cir- 
cumstances led  me  to  believe,  including  the  fact  that  neither  I  nor 
the  agents  said,  "Hey,  Bernie,  stick  your  head  in  the  briefcase,"  be- 
cause on  occasion  I  had  told  him  when  he  was  looking  at  a  docu- 
ment, "Hey,  you  missed  something  back  there."  So,  I  am  satisfied 
that  he  looked  in  the  briefcase. 

I  can  say  with  certainty  that  he  didn't  conduct  the  search  by  put- 
ting his  hand  in  the  briefcase  while  looking  up  at  the  ceiling.  That 
didn't  happen  at  all. 
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Mr.  Chertoff.  So  your  impression  from  him  was  that  he  was 
satisfied  and  he  was  communicating  to  you  that  he  was  satisfied 
that  he  had  done  a  search  of  the  briefcase? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Was  there  something  to  do  with  the  computer 
also? 

Mr.  Margolis.  Near  the  end,  as  a  matter  of  fact,  maybe  right  at 
the  end,  Roger  noted  that  there  was  a  computer  in  Vince  Foster's 
office  and  asked  Bernie  if  he  could  turn  that  on  so  that  we  could 
determine  whether  there  was  anything  relevant  there.  Mr.  Nuss- 
baum  said  that  he  would  do  that  at  a  later  time  and  if  there  was 
an3rthing  relevant,  he  would  let  us  know,  but  that  he  doubted  it  be- 
cause he  didn't  think  Vince  was  a  big  computer  person. 

Mr.  Chertoff.  What  else  do  you  recall  about  the  events  within 
that  room  during  this  process? 

Mr.  Margolis.  I  do  recall  at  the  end — well,  I  do  recall  that  the 
feelings — that  it  was  tense.  I  do  recall  that,  and  that's  one  of  the 
reasons,  I  think,  why  Cliff  challenged  Scott  at  one  point  and  why 
I  overreacted  to  that  challenge. 

I  also  remember  near  the  end  that  Bernie  said — there  were  three 
piles  of  documents.  One  pile  was  files  that  Vince  Foster  had  been 
working  on  for  the  President  as  President,  I  will  call  official  docu- 
ments. That  was  going  to  be  distributed  to  other  lawyers  in  the  of- 
fice to  move  the  papers  along.  A  second  pile  was  files  that  Vince 
Foster  had  been  working  on  for  the  First  Family  in  their  private 
capacity,  and  that  was  going  to  be  given  by  Bernie  to  a  private  law- 
yer or  private  lawyers  to  follow  through  on.  And  the  third  pile  was 
materials  that  were  personal  to  Vince,  and  he  said  that  he  would 
give  them  to  Michael  Spafford,  who  was  there  on  behalf  of  Jim 
Hamilton  and  we  could  deal  with  that  firm  to  see  what  we  wanted 
or  see  what  we  needed  from  them. 

I  remember  saying  at  that  point  as  a  bit  of  a  knee-jerk  reaction, 
"No.  On  that  last  pile,  I  want  to  maintain  the  chain  of  custody  as 
part  of  Government — on  behalf  of  the  Government.  So  I  want  you, 
Bernie,  to  hold  them,  and  Mr.  Spafford  and  Jim  Hamilton  and  we 
can  negotiate  through  you,  but  you  will  hold  them."  That  was 
something  I  said  knee-jerk,  like  I  said. 

At  that  point,  one  of  the  agents,  I  am  not  sure  which  one  of 
them,  tugged  my  sleeve  and  asked  me  to  talk  privately  for  a 
minute,  and  he  said,  "I  didn't  want  to  disagree  with  you  in  front 
of  everybody  else,  but  we  feel  strongly  that  we  would  rather  have 
the  files  go  to  Mr.  Spafford  and  Mr.  Hamilton  because  we  would 
rather  deal  with  them  in  the  future  than  with  White  House  Coun- 
sel's Office."  So  I  thought  about  that  for  a  second,  and  I  said  OK, 
and  I  withdrew  my  objection.  Indeed,  they  did  go  to  Mr.  Spafford. 

Mr.  Chertoff.  Now,  you  said  that  it  was  the  category,  you  want- 
ed to  have  a  chain  of  custody  of  the  documents  that  were  moving 
out  of  Government  control  to  Mr.  Spafford. 

Mr.  Margolis.  Right. 

Mr.  Chertoff.  That  is  why  you  raised  the  issue  at  that  point? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  What  about  with  respect  to  the  other  documents, 
the  documents  that  were  either  official  work  or  private  work  for 
the  First  Family? 
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Mr.  Margolis.  I  did  not  make  that  point  because  I  really,  at  that 
point,  I  was  most  concerned  about  Vince  Foster's  own  personal  doc- 
uments. So,  stuff  that  was  going  to  go  to  other  people  in  the  White 
House  Counsel's  Office  was  staying  with  the  Government. 

The  President's  personal  papers  I  was  not  concerned  with,  al- 
though, just  before  I  left,  I  suggested  to  Bernie  that  as  to  the  two 
piles  that  remained,  the  President's  personal  papers  or  the  First 
Family's  personal  papers,  and  the  official  Presidential  documents, 
that  he  ought  to  very  seriously  consider  keeping  them  segregated, 
at  least  temporarily,  to  answer  questions,  because  I  thought  that 
there  was  going  to  be  a  groundswell,  and  I  told  him  this,  and  I  had 
been  telling  him  all  along,  of  public  criticism  of  the  way  this  had 
been  done,  and  if  I  was  right  about  that,  he  might  want  to  have 
the  option  of  going  back  and  redoing  this  a  different  way,  so  that 
he  ought  to  wait  a  couple  of  days  and  keep  them  segregated. 

He  thanked  me  and  said  he  would  consider  that,  but  he  really 
thought  that  it  was  necessary  to  move  this  process  along,  but  he 
would  think  about  it. 

Mr.  Chertoff.  Did  he  tell  you  that  later  that  afternoon  he 
planned,  in  fact,  to  move  the  pile  of  documents  that  were  personal 
up  to  the  residence? 

Mr.  Margolis.  No,  but  he  did — what  generated  this  is  that  he 
told  me  he  was  going  to  give  those  personal  documents  to  a  private 
lawyer  and  so  that's  what  caused  me  to  say,  "Maybe  you  better 
hold  off  a  while."  We  didn't  get  into  details  of  how  it  was  going  to 
be  accomplished. 

Mr.  Chertoff.  But  you  had  the  impression  from  him  that  he 
was  not  prepared  to  hold  off  for  a  while? 

Mr.  Margolis.  Yes,  although  he  was  going  to  think  about  it. 

If  he  had  told  me  that  by  the  way,  in  the  process  of  giving  these 
documents  to  a  personal  lawyer  for  the  First  Family,  I  am  going 
to  have  them  moved  into  the  White  House  residence  temporarily, 
that  wouldn't  have  troubled  me  at  all.  I  mean,  what  I  was  caution- 
ing him  was,  "Maybe  you  better  keep  custody  for  a  while." 

Mr.  Chertoff.  He  indicated  to  you  he  would  not  keep  custody? 

Mr.  Margolis.  That  he  probably  wouldn't,  but  he  would  think 
about  it. 

Mr.  Chertoff.  Now,  did  you  go  back  to  the  Department  of  Jus- 
tice afterwards? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  And  just  to  finish  up  this  narrative  because  we 
are  moving  along,  did  you  have  a  conversation  with  Mr.  Heymann? 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Tell  us  about  that. 

Mr.  Margolis.  I  told  him  that  it  was  very  strange  that  we  had 
lost  the  battle,  that  we  had  lost  the  war,  rather,  and  that  we  did 
it  Bernie's  way  and  that  we  didn't  find  anything  of  substance,  and 
there  was  a  very  tense  situation,  that  we  hadn't  heard  the  end  of 
it.  I  mean,  I  was  sure  this  was  going  to  get  out  to  the  public  in 
one  form  or  another  and  that  the  search  was  going  to  look  bad  and 
we,  therefore,  were  going  to  look  bad. 

I  also  knew  that  if  just  by  blind  luck  we  had  found  something 
that  solved  this,  that  would  have  taken  a  great  deal  of  sting  out, 
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even  though  it  didn't  mean  we  did  a  better  job  or  we  did  it  more 
professionally.  But  we  didn't  have  that  blind  luck. 

He  agreed,  and  I  told  him  I  just  couldn't  figure  out  why  Bemie 
was  so  insistent.  I  mean,  Roger  and  I  didn't  have  the  reputation 
of  being  partisans  or  leakers,  we  had  the  highest  security  clear- 
ances, we  were  members  of  the  Executive  Branch. 

On  the  other  hand,  I  conceded  then  and  I  concede  now  that  I 
spent  a  millisecond  in  private  practice  representing  people,  so  I  am 
not  that  sensitive,  as  sensitive  as  I  might  be,  to  those  issues.  But 
I  thought  it  was  troubling,  and  I  think  I  asked — I  know  I  asked 
Phil  to  find  out  from — to  confront  Bernie  and  ask  him  why  this 
happened,  you  know,  was  he  concealing  anything. 

Phil  told  me  that  he  did  call  Bernie  that  night  and  yell  at  him 
about  this  and  confront  him  with  my  concern  about  whether  any- 
thing was  being  hidden  or  covered  up,  and  Bernie  had  assured  him 
that  that  was  not  the  case. 

Mr.  Chertoff.  Now,  after  this,  is  there  anything — at  this  point 
I  guess  my  half-hour  is  up,  and  we  will  resume  at  the  end  of  the 
20  seconds  when  I  get  back. 

The  Chairman.  We  will  come  back. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield. 

The  Chairman.  Mr.  Margolis,  let  me  say  to  you  at  any  time  if 
you  feel  you  want  to  take  a  stretch,  whatever,  please  tell  us. 

Mr.  Margolis.  Thank  you. 

The  Chairman.  I  mean,  don't  hesitate. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

Good  afternoon,  Mr.  Margolis. 

Mr.  Margolis.  Good  afternoon. 

Mr.  Ben-Veniste.  On  the  21st  you  were  contacted  by  Phil  Hey- 
mann  to  go  over  to  the  White  House  with  Roger  Adams.  Were  you 
aware  that  Roger  Adams  had  been  selected  some  hours  before  to 
perform  this  function? 

Mr.  Margolis.  No,  not  until  I  got  to  Mr.  Heymann's  office  and 
he  told  me. 

Mr.  Ben-Veniste.  At  about  what  time  do  you  remember  being 
briefed  by  Mr.  He3rmann? 

Mr.  Margolis.  Probably  3:00  to  3:30  p.m.,  something  like  that. 

Mr.  Ben-Veniste.  He  indicated  that  he  and  Bernie  Nussbaum 
had  had  a  conversation  where  they  discussed  a  possible  procedure 
for  accommodating  the  Park  Police  interest  in  reviewing  the  files? 

Mr.  Margolis.  Yes,  I  think  he  described  it  as  both  a  tentative 
agreement  and  an  agreement  in  principle. 

Mr.  Ben-Veniste.  And  under  that  proposal,  you  and  Mr.  Adams 
would  look  at  the  first  page  of  each  file  and  satisfy  yourself  as  to 
whether  or  not  the  material  was  relevant  in  some  way? 

Mr.  Margolis.  Yes,  the  first  page  or  two. 

Mr.  Ben-Veniste.  I  believe  you  indicated  that  the  Park  Police 
were  looking  for  something  pretty  specific,  a  suicide  note  or  some 
such  material,  setting  forth  state  of  mind  or  possibly  an  extortion 
note? 
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Mr.  Margolis.  Blackmail.  Yes. 

Mr.  Ben-Veniste.  You  weren't  ruling  out  extortion  or  blackmail 
at  that  point,  obviously.  But  your  focus  or  the  police  focus  was  very 
narrow,  and  you  thought  that  reasonable? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Now,  when  you  got  to  the  White  House,  do  you 
remember  about  what  time  it  was? 

Mr.  Margolis.  Perhaps  a  little  after  4:00  p.m. 

Mr.  Ben-Veniste.  And  where  did  you  meet? 

Mr.  Margolis.  I  believe  we  met  in  Bernie  Nussbaum's  office. 

Mr.  Ben-Veniste.  In  his  private  office? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Did  he  show  you  Mr.  Foster's  office,  where  it 
was? 

Mr.  Margolis.  Yes,  because  it  was  attached  to  his  office,  as  I  re- 
call. 

Mr.  Ben-Veniste.  What  do  you  recall  having  seen  just  by  what 
he  showed  you  that  afternoon? 

Mr.  Margolis.  Just  an  office.  We  were  standing  in  Bemie's  of- 
fice, and  I  think  he  said,  "And  this  is  Vince's  office  over  here." 

Mr.  Ben-Veniste.  Did  you  look  around? 

Mr.  Margolis.  No,  I  don't  believe  we  went  in.  I  think  we  were 
standing  in  Bemie's  office. 

Mr.  Ben-Veniste.  Was  the  door  locked,  if  you  remember? 

Mr.  Margolis.  I  could  see  the  door — if  it  had  been  locked,  he  had 
it  open  for  us  so  that  we  could  actually  see  it  from  his  office,  from 
Bemie's  office.  I  mean,  I  could  look  into  it  from  Bemie's  office. 

Mr.  Ben-Veniste.  You  remember  having  seen  it  on  the  21st? 

Mr.  Margolis.  Yes,  that's  my  best  recollection. 

Mr.  Ben-Veniste.  In  the  conversation,  who  else  was  present  be- 
sides you,  Mr.  Nussbaum,  and  Mr.  Adams? 

Mr.  Margolis.  I  believe,  off  and  on.  Cliff  Sloan,  Steve  Neuwirth, 
Captain  Hume  of  the  Park  Police,  and  then  at  least  one  FBI  agent, 
Denny  Condon. 

Mr.  Ben-Veniste.  Were  they  there  for  the  whole  time,  Hume  and 
Condon? 

Mr.  Margolis.  I  am  not  sure  if  people  were  in  and  out.  I  think 
Captain  Hume  was  there  for  the  whole  time.  But  I  am  not  100  per- 
cent certain. 

Mr.  Ben-Veniste.  Now,  is  it  your  recollection  that  they  were 
present  at  the  end  of  the  meeting  when  this  conversation  about 
what  the  bottom  line  was,  what  the  agreement  was? 

Mr.  Margolis.  I  think  some  of  them  were.  I  think  some  people 
were  standing  outside  in  the  hallway,  attending  the  meeting  by 
standing  outside  in  the  hallway  because  it  was  very  crowded.  Who 
was  actually  in  the  room,  who  was  standing  outside,  I  just  remem- 
ber it  was  Roger  and  I  and  Bernie  and  at  least  one  or  two 

Mr.  Ben-Veniste.  Because,  in  fairness,  neither  Hume  nor  Con- 
don, to  my  recollection,  have  testified  that  they  had  the  under- 
standing on  the  21st  that  any  agreement  had  been  reached. 

Mr.  Margolis.  I  just  don't  know. 

Mr.  Ben-Veniste.  So  what  else  did  you  discuss  besides  this  pro- 
cedure? 
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Mr.  Margolis.  I  believe  we  discussed  whether  we  should  get 
started  that  night,  break  down,  or  wait  until  the  next  morning.  Ev- 
erybody agreed  to  wait  until  the  next  morning. 

Mr.  Ben-Veniste.  How  long  did  the  meeting  take? 

Mr.  Margolis.  Not  very  long,  a  half-hour,  maybe. 

Mr.  Ben-Veniste.  Did  Mr.  Nussbaum  explain  to  you  what  was 
on  his  mind  in  terms  of  protecting  the  various  privileges  that  were 
involved? 

Mr.  Margolis.  Either  he  did  that,  or  Mr.  Heymann  had  told  me 
what  both  Bernie's  concerns  were  when  we  talked  and  that  he  had 
some  of  the  same  concerns,  so  this  was  the  best  way  to  resolve  the 
concerns. 

Mr,  Ben-Veniste.  Do  you  recall  Mr.  Nussbaum  explaining  to  you 
the  concerns  that  were  on  his  mind? 

Mr.  Margolis.  I  recall  that  the  next  morning,  when  I  believie  he 
changed  the  agreement.  I  don't  recall  it  that  night. 

Mr.  Ben-Veniste.  Would  you  argue  with  Mr.  Nussbaum's  recol- 
lection that  he  went  through  in  some  detail  the  concerns  on  his 
mind  with  respect  to  the  various  privileges? 

Mr.  Margolis.  That  night? 

Mr.  Ben-Veniste.  That  night. 

Mr.  Margolis.  I  would  say  his  recollection  and  mind  differ 
sharply  on  that. 

Mr.  Ben-Veniste.  Your  recollection  then  was  that  there  was  a 
very  perfunctory  conversation  where  it  was  agreed  that  you  would 
look  at  the  first  or  second  page  of  each  file? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Despite  the  perfunctory  nature  of  that,  it  is 
your  recollection  that  when  you  summarized  that  Mr.  Neuwirth 
took  issue  with  it  and  said  that  Mr.  Nussbaum  would  review  the 
file? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  Now  let's  go  to  the  22nd,  if  we  can.  The  scope 
of  what  you  were  looking  for  did  not  change  at  all  by  the  22nd? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  Still  extremely  narrow  in  scope? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  You  weren't  conducting  some  kind  of  an  inves- 
tigation to  see  whether  there  was  some  impropriety  going  on  with 
some  matter  in  the  White  House? 

Mr.  Margolis.  That's  absolutely  correct. 

Mr.  Ben-Veniste.  You  weren't  looking  for  financial  records  of  the 
President? 

Mr.  Margolis.  Absolutely  not. 

Mr.  Ben-Veniste.  You  weren't  looking  for  real  estate  invest- 
ments? 

Mr.  Margolis.  Absolutely  not. 

Mr.  Ben-Veniste.  You  weren't  looking  for  the  vetting  files  for  the 
Attorney  General  or  the  various  Supreme  Court  nominees? 

Mr.  Margolis.  Absolutely  not. 

Mr.  Ben-Veniste.  The  reason  why  Mr.  Hejmiann  made  the  sug- 
gestion and  the  reason  that  you  thought  it  was  a  good  idea  was  to 
provide  defense  against  criticism  that  the  White  House  might  be 
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holding  this  too  closely  if  it  was  only  the  White  House  that  re- 
viewed the  records? 

Mr.  Margolis.  That  was  a  large  part  of  our  thinking.  The  other 
part  of  our  thinking  was  with  all  due  modesty,  I  think  that  I  would 
do  a  better  job  at  that  then  Bernie  Nussbaum. 

Mr.  Ben-Veniste.  Well,  he  would  say  it  would  be  hard  to  argue 
on  the  basis  of  this,  but  I  will  get  into  that  in  a  moment. 

Mr.  Margolis.  But  those  were  the  two  reasons. 

Mr.  Ben-Veniste.  Now,  at  some  point  you  think  you  remember 
on  the  evening  of  the  21st  saying  to  Mr.  Nussbaum,  "If  this  were 
IBM,  I  would  get  a  subpoena  duces  tecum  returnable  forthwith?" 

Mr.  Margolis.  No,  I  believe  I  said  that  the  next  day. 

Mr.  Ben-Veniste.  The  next  day.  And  that  was  a  joking  remark 
on  your  part? 

Mr.  Margolis.  No,  that  was  not  so  much  joking.  This  was  when 
we  were  debating  the  wisdom  of  changing,  what  I  say  was  chang- 
ing, the  ground  rules  and  I  was  trying  to  make  every  argument  I 
could.  His  remark  back  I  believe  was  joking. 

Mr.  Ben-Veniste.  Well,  let's  look  at  your  remark.  You  were  in- 
terested in  persuading  Mr.  Nussbaum  that  Mr.  Heymann's  sugges- 
tion had  more  merit  than  Mr.  Nussbaum's? 

Mr.  Margolis.  That's  true. 

Mr.  Ben-Veniste.  When  you  suggested  that  if  this  were  a  cor- 
porate case — let's  get  off  IBM  because  I  think  we  have  tarnished 
that  name  enough. 

Mr.  Margolis.  Well,  except  I  used  that  name,  I  want  to  make 
plain,  I  used  it  because  I  wanted  to  pick  a  very  respected  and  re- 
spectable company. 

Mr.  Ben-Veniste.  OK.  If  there  were  a  suicide  of  an  IBM  execu- 
tive who  was  found  dead  in  a  park  on  Federal  land,  in  Yosemite, 
let's  say,  and  he  was  on  vacation  and  his  office  was  in  Armonk, 
New  York,  are  you  suggesting  that  you  would  get  a  subpoena  duces 
tecum  returnable  forthwith,  to  remove  the  files  from  that  execu- 
tive's office? 

Mr.  Margolis.  I  am  not  suggesting  that. 

Mr.  Ben-Veniste.  That  was  not  really  a  viable  suggestion,  then? 

Mr.  Margolis.  But  when  I  say  I  am  not  suggesting  that,  part  of 
the  reason  I  am  not  suggesting  it  is  those  facts  are  very  different 
than  the  facts  in  this  case. 

If  an  executive,  a  high  executive  from  IBM  were  found  dead  a 
couple  of  miles  from  his  office  on  Federal  land  and  if  we  were  being 
stonewalled  by  IBM  as  to  access  to  the  documents  in  his  office,  I 
might  very  well  consider  a  subpoena  duces  tecum.  Whether  I  would 
actually  do  it  or  not,  that's  a  different  matter. 

Mr.  Ben-Veniste.  If  the  executive  was  general  counsel  to  IBM 
and  his  office  was  filled  with  IBM  files,  legal  files? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Do  you  feel  that  you  would  have  had  any  basis 
for  impaneling  a  grand  jury  and  suggesting  that  there  would  be  a 
subpoena  duces  tecum  returnable  forthwith  to  be  issued  to  the 
company  for  the  files  in  that  office? 

Mr.  Margolis.  Well,  first  of  all,  I  would  hope  that  in  a  big  city 
like  Washington,  DC,  that  I  wouldn't  have  to  empanel  a  grand  jury. 
As  you  know,  there  are  many  sitting. 
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Second,  being  what  I  consider  an  honest  and  decent  prosecutor, 
I  would  narrowly  craft  any  such  subpoena  to  call  for  narrow  docu- 
ments dealing  with  the  suicide,  recognizing  that  that  would  give 
whoever  the  subpoena  recipient  was  a  great  deal  of  latitude  in  de- 
termining what  they  were  producing. 

Mr.  Ben-Veniste.  So  the  recipient  of  that  subpoena,  assuming — 
let's  get  over  the  hurdles — that  you  would  actually  issue  such  a 
subpoena  and  you  had  satisfied  yourself  that  a  Federal  crime  might 
have  been  committed. 

Mr.  Margolis.  Might  have  been,  because,  as  you  know,  the  pur- 
pose of  a  grand  jury  is  to  determine  whether  there  has  been  a  Fed- 
eral crime  and,  if  so,  who  there  is  probable  cause  to  charge,  rather 
than  starting  from  the  premise  that  there  has  been  a  Federal 
crime. 

Mr.  Ben-Veniste.  As  I  well  know. 

Then  the  subpoena  duces  tecum,  narrowly  crafted,  would  have 
been  for  a  suicide  note  or  evidence  reflecting  mental  condition  of 
the  individual  or  any  extortion  threat? 

Mr.  Margolis.  Correct. 

Mr.  Ben-Veniste.  Now,  when  you  delivered  that  subpoena  duces 
tecum  by  way  of  a  Federal  marshal  or  the  FBI  to  the  counsel  for 
IBM  or  the  company,  who  would  it  be  who  would  have  the  respon- 
sibility to  go  through  the  files  to  look  for  the  material  that  you  had 
narrowly  addressed  in  the  subpoena? 

Mr.  Margolis.  It  would  be  the  person  to  whom  the  subpoena 
were  addressed  or  I  could  address  it  to  the  custodian  of  the  records. 

Mr.  Ben-Veniste.  In  your  experience,  typically  counsel  for  the 
company 

Mr.  Margolis.  Would  be  consulted  by  the  recipient  of  the  sub- 
poena, certainly. 

Mr.  Ben-Veniste.  And  would  go  through  the  records? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  So  that  at  the  end  of  the  day,  if  you  had  got- 
ten such  a  subpoena  and  it  would  have  been  for  Mr.  Foster's  office, 
directed  to  the  White  House  or  to  the  custodian  of  the  records,  then 
it  would  be  up  to  Mr.  Nussbaum  to  go  through  the  records  and  look 
for  a  suicide  note  or  an  extortion  note  or  related  tj^pe  of  informa- 
tion and  then,  in  due  course,  provide  that  to  the  grand  jury? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  Or  to  you  as  a  representative  of  the  grand 
jury? 

Mr.  Margolis.  Or  to  go  before  the  court  and  explain  why  he 
couldn't  or  didn't  want  to.  If  I  had  issued  such  a  subpoena. 

Mr.  Ben-Veniste.  In  the  case  in  point,  sitting  in  Mr.  Nussbaum's 
office,  was,  in  your  view,  preferable  to  not  sitting  there  while  he 
went  through  the  records? 

Mr.  Margolis.  That's  correct.  Sitting  in  his  office  was  preferable 
to  issuing  the  subpoena  we  were  talking  about. 

Mr.  Ben-Veniste.  It  is  obvious  that  during  the  procedure  that 
Mr.  Nussbaum  employed,  you  were  involved  in  an  interactive  proc- 
ess. At  some  point,  you  said,  "Bernie,  look  over  here.  Bernie,  look 
at  this.  Well,  what  is  that?"  And  from  time  to  time  he  would  show 
a  document  or  give  you  a  further  explanation.  Correct? 

Mr.  Margolis.  Yes. 
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Mr.  Ben-Veniste.  So  that  in  a  sense,  rather  than  the  pile  that 
he  segregated  that  you  had  identified  as  material  that  you  were  in- 
terested in,  consisting  of  a  suicide  note  which  was  not  found,  non- 
existent, or  related  material  showing  mental  condition,  which  may 
be  the  scraps  of  paper,  if  that  had  been  found,  or  an  extortion 
threat,  which  was  nonexistent,  you  had  basically  been  left  with  the 
scraps  of  paper. 

Mr.  Margolis.  The  scraps  of  paper  in  the  bottom  of  the  brief- 
case. 

Mr.  Ben-Veniste.  Right.  And  that  would  be  all  you  would  get  in 
response  to  the  subpoena,  presumably.  Correct?  But,  indeed,  with 
respect  to  the  interactive  process  that  was  employed,  you  identified 
appointment  calendars,  message  slips,  other  material  as  Mr.  Nuss- 
baum  went  through  the  office.  Correct? 

Mr.  Margolis.  He  identified  them. 

Mr.  Ben-Veniste.  Yes,  but  you  then  expressed  an  interest  or 
some  Park  policeman  or  FBI  agent  expressed  an  interest,  and 
while  that  might  be  interesting  to  us,  let's  put  that  aside.  Correct? 

Mr.  Margolis.  On  rare  occasions,  mostly  what  Bernie  would  say 
is,  "This  is  something,"  like  for  instance,  there  was  a  newspaper  ar- 
ticle, "This  is  something  that  would  indicate,  if  I  showed  it  to  you, 
while  it's  only  a  newspaper  article,  it  would  indicate  how  the  Presi- 
dent was  thinking  on  a  certain  matter,  and  I  can't  show  that  to 
you."  He  would  make  the  judgment  and  tell  us  what  the  judgment 
was. 

Mr.  Ben-Veniste.  But  in  terms  of  the  materials  that  were  segre- 
gated  

The  Chairman.  Can  I  interrupt  just  for  a  moment,  and  because 
of  the  interruption,  I  will  make  sure  that  whatever  time  is  taken 
is  put  back? 

You  are  saying  that  as  it  related  to — ^you  have  a  recall  that  there 
was  an  incident  where  a  newspaper  clipping  was  taken  and  Mr. 
Nussbaum  said,  "Well,  this  indicates  what  the  President  was 
thinking  about?" 

Mr.  Margolis.  Yes;  on  a  particular  issue. 

The  Chairman.  "But  I  won't  show  it  to  you?" 

Mr.  Margolis.  Yes,  because  it  would  be  an  invasion  of  the  Presi- 
dent's deliberative  process. 

The  Chairman.  Thank  you. 

Senator  Sarbanes.  Mr.  Margolis,  in  the  course  of  this  process,  is 
it  not  the  case  that  the  investigators  identified  on  the  basis  of 
the — the  investigators,  upon  the  identification  by  Mr.  Nussbaum  of 
certain  material,  indicated  an  interest  in  that  material  and  it  was 
placed  into  the  pile? 

Mr.  Margolis.  That's  true.  Senator.  When,  on  certain  items  that 
Mr.  Nussbaum  said,  "This  is  not  a  problem  in  terms  of  privilege 
or  executive  privilege  or  privileged  communications,"  that  they 
would  say  on  some  of  those,  "Yes,  we  would  like  to  see  that."  For 
instance,  I  believe  there  was  a  calendar. 

Senator  Sarbanes.  All  right.  And  those  items  went  beyond  a  sui- 
cide note,  a  writing  about  the  state  of  mental  condition,  or  an  ex- 
tortion threat. 

Mr.  Margolis.  But  we  didn't  know  until  we  looked  at  them.  For 
instance,  on 
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Senator  Sarbanes.  I  understand  that.  But  your  subpoena,  if  you 
had  issued  a  subpoena,  would  have  been  for  those  items,  as  I  un- 
derstand your  testimony  now.  So,  by  having  this  interactive  proc- 
ess, as  much  as  you  objected  to  it,  you  and  the  investigators  got 
additional  material  beyond  what  would  have  been  covered  in  a  nar- 
row subpoena.  Is  that  not  the  case? 

Mr.  Margolis.  I  suppose  you  could  say  they  got  additional  mate- 
rial that  was  non — well,  it  turned  out  to  be  nonrelevant,  yes,  Sen- 
ator. But  what  they  didn't  get — and  keep  in  mind,  I  never,  just  so 
there  is  no  mistake,  I  never  suggested  that  I  was  going  to  issue  a 
subpoena  to  anybody  in  the  White  House  for  any  records.  I  never 
suggested  that  to  anyone.  Remember  what  I  said  was,  "If  this  were 
IBM,  this  is  the  way  I  would  handle  it." 

Was  there  a  little  bluff  in  that?  Yes,  there  was  a  little  bluff  in 
that.  But  I  never  mentioned  that  I  would  do  it.  I  mean,  it's  like  we 
lawyers  say,  "If  it  were  not  assise  time,  I  would  run  you  through." 
The  point  was,  I  said,  "If  this  were  IBM."  It  wasn't  IBM.  It  was 
the  White  House  Counsel,  and  I  understand  the  difference. 

Mr.  Ben-Veniste.  We  have  covered  the  fact 

The  Chairman.  You  were  about  to  say,  "But  I  didn't  get."  What 
were  you  going  to  say  before  you  went  off  to  explain  that  you 
weren't  going  to  issue  a  subpoena? 

Mr.  Margolis.  Can  you  give  me  a  hint? 

The  Chairman.  I  don't  know.  You  said — the  question  was 

Senator  Sarbanes.  What  you  didn't  get  was  the  opportunity  to 
look  at  the  stuff  yourself. 

Mr.  Margolis.  I  think  I  was  about  to  mention  that  I  have  a 
vague  recollection  that  there  was  a  map  that  Bernie  had  and  I  was 
interested  there,  you  know,  if  it  had  Fort  Marcy  Park  indicated  in 
any  way,  I  would  be  interested  in  that. 

Mr.  Ben-Veniste.  He  put  the  map  in  the  pile? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Eventually  the  police  looked  at  the  map? 

Mr.  Margolis.  Yes.  We  might  have  looked  at  it  right  then,  as  a 
matter  of  fact. 

Mr.  Ben-Veniste.  So,  there  was  stuff  that  was  of  immediate  in- 
terest to  you.  Was  there  anything  of  immediate  interest  that  you 
really  wanted  to  look  at  that  he  said  "no"? 

Mr.  Margolis.  No,  and  the  reason  for  that  is  that  I  didn't  know 
what  was  in  there. 

Mr.  Ben-Veniste.  OK. 

Mr.  Margolis.  It  wasn't  possible,  and  I  think  I  complained  about 
that  during  the  search. 

Mr.  Ben-Veniste.  In  the  process,  though,  it  was  something  of  an 
interactive  procedure.  We  got  to  the  question  of  bluff.  There  was 
a  second  bluff,  and  I  am  not  suggesting  that  when  I  was  a  prosecu- 
tor, it  was  beyond  me  to  perhaps  make  a  statement  that  I  might 
not  have  intended  to  fully  execute  on. 

Senator  SARBANES.  I  wouldn't  think  that  of  either  Mr.  Ben- 
Veniste  or  Mr.  Chertoff. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

But  there  was  a  second  part  of  the  bluff,  and  that  was  that  you 
might  leave.  Mr.  Nussbaum  was  concerned  about  you  staying,  and 
you  said,  "Well,  you  know,  maybe  we'll  go  get  a  bite.  Maybe  we'll 
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catch  a  movie.  You  let  us  know.  Give  us  a  buzz.  We'll  be  back  in 
50  minutes  if  you  need  us." 

Mr.  Margolis.  That  was  not  a  bluff. 

Mr.  Ben-Veniste.  I  mean,  the  idea  of  leaving. 

Mr.  Margolis.  No,  that  was 

Mr.  Ben-Veniste.  And  not  coming  back  for  the  procedure. 

Mr.  Margolis.  That  is  different.  Now,  that's  different. 

Mr.  Ben-Veniste.  That's  what  I  meant. 

Mr.  Margolis.  I  did  seriously,  and  almost  did,  go  back  with  the 
intention  of  coming  back. 

Mr.  Ben-Veniste.  Right.  But  the  notion  of  leaving  and  saying, 
"Well,  look,  just  mail  us  the  results."  That  was  a  bluff? 

Mr.  Margolis.  That  was  an  argument.  I  mean,  I  wanted  to  hear 
what  his  response  would  be.  Why  wasn't  that  satisfactory?  I  knew 
why  it  wasn't  satisfactory  to  me. 

Mr.  Ben-Veniste.  But  it  was  clear  to  you  at  the  time  that  what- 
ever the  procedure  was,  you  thought  it  would  be  better  to  stay  than 
to  go? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  It  was  your  understanding  that  Mr.  Heymann 
agreed  with  that? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  You  know  now,  do  you  not,  that  Mr.  Heymann 
had  a  different  view?  He  had  a  misunderstanding  with  you? 

Mr.  Margolis.  Or  not  a  meeting  of  the  minds.  That's  correct. 

Mr.  Ben-Veniste.  Not  a  meeting  of  the  minds. 

Mr.  Margolis.  Although  I  am  still  not  sure  of  that. 

Mr.  Ben-Veniste.  He  so  testified. 

Mr.  Margolis.  What  did  he  testify? 

Mr.  Ben-Veniste.  He  testified  that  it  was  clear  in  his  mind  that 
he  had  not  authorized  you  at  that  point  to  stay  until  he  had  the 
opportunity  to  reassess  the  situation  or  see  what  Mr.  Nussbaum's 
final  position  would  be  and  then  make  a  determination  of  whether 
the  Department  of  Justice  lawyers  would  stay. 

In  fact,  that  evening,  he  was  upset  because  he  felt  that  the  De- 
partment of  Justice  lawyers  stayed  there  without  his  authorization 
and  that  he  should  have  had  the  option  to  call  them  back,  and  in 
fact  that  seemed  to  be  the  central  point  of  his  being  upset  with  Mr. 
Nussbaum,  according  to  his  testimony. 

Mr.  Margolis.  Thank  you.  Well,  I  didn't  hear  his  testimony.  But 
my  understanding,  for  what  it's  worth,  was  that  from  the  time  it 
happened  he  was  upset  because  he  thought  he  had  an  agreement 
with  Mr.  Nussbaum  that  if  Bernie  did  not  change  his  mind  and  go 
back  and  agree  to  the  original  procedure,  that  Bernie  would  call 
him  and  that  they  could  discuss  it  further  and  Phil  could  make  his 
determination. 

Mr.  Ben-Veniste.  Right,  and  that  was  a  part  of  it.  But  you  had 
a  different  recollection  than  Mr.  Heymann  did  about  whether  you 
and  he  agreed  that  under  any  circumstances  you  would  be  staying? 
He  thought  that  that  had  not  been  agreed  to? 

Mr.  Margolis.  I  can  only  tell  you  what  my  understanding  was. 

Mr.  Ben-Veniste.  Of  course,  it  is  reasonable  and  possible  that 
people  under  such  circumstances  could  have  a  different  interpreta- 
tion of  what  was  said  and  what  was  agreed  to? 
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Mr.  Margolis.  If  he  said  differently  than  my  understanding, 
then  certainly  he  is  a  reasonable  person. 

Mr.  Ben-Veniste.  Incidentally,  on  the  issue  of  this  newspaper 
article,  it  was  the  recollection  of  Captain  Hume  and  others  that  you 
got  into  this  discussion  about  whether  the  newspaper  article  could 
be  avowedly  the  subject  of  privilege  and  that  you  agreed  ultimately 
with  Bernie  because  this  is  something  you  were  familiar  with  and 
did  at  the  Justice  Department.  Do  you  recall  that? 

Mr.  Margolis.  No,  no,  but  I  do  recall  saying  it  reminded  me,  it 
gave  me  a  bit  of  deja  vu  all  over  again  of  dealing  with  the  CIA, 
is  what  I  said,  not  the  Justice  Department. 

I  want  that  distinction  to  be  very  clear. 

Mr.  Ben-Veniste.  In  any  event,  this  got  pretty  rarified,  and  the 
law  enforcement  people  there,  I  take  it,  hearing  the  lawyers  discuss 
these  kinds  of  issues,  began  to  roll  their  eyes  at  some  point? 

Mr.  Margolis.  They  were  sitting  behind  me. 

Mr.  Ben-Veniste.  Well,  that's  a  good  point. 

Let's  put  up  on  the  screen,  if  we  will,  the  exhibit  that  reflects  the 
layout  of  the  office. 

Are  you  comfortable? 

Mr.  Margolis.  Yes.  I  am  getting  a  bit  uncomfortable,  but  not 
for — I  may  have  to  make  a  phone  call,  as  they  say. 

Mr.  Ben-Veniste.  Let's  take  a  break  now,  if  we  may,  Mr.  Chair- 
man. 

The  Chairman.  Why  don't  you  make  that  phone  call  then? 

Mr.  Margolis.  Five  minutes? 

The  Chairman.  Sure.  Absolutely. 

[Recess.] 

Mr.  Ben-Veniste.  Mr.  Margolis,  I  am  showing  you  Exhibit  1 
from,  I  think,  August  7.  Does  that  look  familiar  to  you?  That  has 
been  represented  as  more  or  less  a  scale  version  of  Mr.  Foster's  of- 
fice, as  it  existed  on  or  about  July  20. 

Mr.  Margolis.  I  could  not  quarrel  with  its  accuracy. 

Mr.  Ben-Veniste.  Can  you  tell  us — if  we  can  summon  the  dot- 
meister — where  you  were  sitting  that  day  in  the  office? 

Mr.  Margolis.  I  was  sitting  in  a  chair,  and  in  the  first  chairs, 
the  first  row  of  chairs.  So,  if  that's  accurate  as  to  where  the  chairs 
were 

Mr.  Ben-Veniste.  If  it's  not,  you  tell  us. 

Mr.  Margolis.  I  thought  I  was  sitting  more  toward  the  center 
of  the  room.  Do  you  see  where  the  dot  is  now? 

Mr.  Ben-Veniste.  OK. 

Mr.  Margolis.  A  little  bit,  a  couple  of  inches  further  back.  That's 
my  recollection  of  where  I  was  sitting. 

Mr.  Ben-Veniste.  That's  where  you  recall  sitting. 

Now  let's  move  Mr.  Margolis' — is  that  where  the  dot  has  landed? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Let's  put  that  X  and  move  Mr.  Margolis'  chair 
over  there.  Do  you  remember  where  Mr.  Adams  was  sitting? 

Mr.  Margolis.  My  best  recollection  would  be  that  he  was  sitting 
in  roughly  the  same  distance  from  the  desk  but  off  to  the  side  from 
me,  off  to  the  upper  side. 

Mr.  Ben-Veniste.  To  the  side  closest  to  the  door,  where  the  dot 
is  now? 
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Mr.  Margolis.  No,  the  other  side. 

Mr.  Ben-Veniste.  The  other  side? 

Mr.  Margolis.  Yes,  right  about  there. 

Mr.  Ben-Veniste.  OK. 

Mr.  Margolis.  No,  further  up.  Further  up.  Yes,  about  there. 

Mr.  Ben-Veniste.  There. 

The  Chairman.  He  is  having  a  Httle  trouble. 

Mr.  Margolis.  It  won't  stop  on  me. 

Mr.  Ben-Veniste.  Now,  do  you  remember  where  the  law  enforce- 
ment people  were  sitting? 

Mr.  Margolis.  My  recollection  is  they  were  behind  us. 

Mr.  Ben-Veniste.  Well,  there's  a  coffee  table  right  behind  you 
there. 

Mr.  Margolis.  Right,  and  then  there's  a  sofa. 

Mr.  Ben-Veniste.  There  were  two  on  the  sofa,  as  we  have  heard 
the  testimony.  Sergeant  Markland  to  the  left,  and  I  believe  Scott 
Salter  was  sitting  next  to  him.  Is  that  your  recollection  of  where 
Mr.  Salter  was  sitting? 

Mr.  Margolis.  As  I  say,  because  they  were  behind  me,  I  didn't 
pay  that  much  attention. 

Mr.  Ben-Veniste.  OK. 

Mr.  Margolis.  Or  any  attention,  really,  to  the  location.  I  would 
have  guessed  that  Mr.  Salter  was  sitting  in  front  of  the  sofa  and 
behind  me.  That  would  have  been  my  guess,  but  I'm  not  sure. 

Mr.  Ben-Veniste.  In  front  of  the  sofa  and  behind  you? 

Mr.  Margolis.  Yes,  somewhere  in  between. 

Mr.  Ben-Veniste.  Somewhere  in  between.  Well,  there's  a  coffee 
table  in  between,  at  the  moment. 

Mr.  Margolis.  Yes,  but  there  is  also  a  little  room. 

Mr.  Ben-Veniste.  So  you  think  he  was  sitting  in  a  chair  just  be- 
hind you? 

Mr.  Margolis.  Behind  me,  a  couple  of  feet  behind  me. 

Mr.  Ben-Veniste.  On  the  other  side  of  the  coffee  table? 

Mr.  Margolis.  I  couldn't  be  sure  of  that. 

Mr.  Ben-Veniste.  That  he  was  then  sitting  in  front  of  Detective 
Markland? 

Mr.  Margolis.  If  Detective  Markland  were  sitting  against  the 
back  wall. 

Mr.  Ben-Veniste.  Let's  put  an  X  there  for  Agent  Salter. 

Now,  you  have  no  recollection  of  Mr.  Nussbaum  lifting  the  brief- 
case; he  might  have  done  that  or  he  might  have  looked  at  it  while 
it  was  on  the  floor? 

Mr.  Margolis.  He  might  have  looked  at  it  on  the  floor  or  he 
might  have  put  it  on  the  desk. 

Mr.  Ben-Veniste.  The  testimony  seems  to  be  uniformly  that  he 
reached  down  behind  him,  removed  the  files  from  the  briefcase, 
which  was 

Mr.  Margolis.  On  the  floor. 

Mr.  Ben-Veniste.  — on  the  floor,  and  put  the  files  up. 

We  have  also  learned  that  this  briefcase  snaps  shut  when  it's 
empty.  I  take  it  you  could  not  see  into  the  briefcase? 

Mr.  Margolis.  I  could  not  see  into  the  briefcase. 
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Mr.  Ben-Veniste.  If  Detective  Markland  could  see  into  the  brief- 
case, he  would  have  to  see  through  Special  Agent  Salter,  you,  and 
the  desk  in  order  to  see  through  there? 

Mr.  Margolis.  I  don't  see  how  he  could  have  seen  into  the  brief- 
case in  those  circumstances. 

Mr.  Ben-Veniste.  Neither  do  I. 

Now,  it  was  your  understanding,  Mr.  Margolis,  that  there  were 
personal  financial  materials  of  the  President  that  were  in  the  of- 
fice, in  Mr.  Foster's  office,  and  investment  materials.  Correct? 

Mr.  Margolis.  I  was  told  that  there  were — I  don't  believe — 
maybe  it  was  investment,  but  I  was  told  by  Mr.  Nussbaum  that 
there  were  personal  financial  papers. 

Mr.  Ben-Veniste.  OK.  You  have  testified  you  had  no  interest  in 
those,  and  Mr.  Adams  has  testified  tonight,  and  Mr.  Heymann  has 
testified  that  they  were  not  surprised  that  such  materials  were  in 
Mr.  Foster's  office.  Were  you  surprised? 

Mr.  Margolis.  Which  materials  of  whom  now? 

Mr.  Ben-Veniste.  Personal  financial  materials  of  the  Clintons. 

Mr.  Margolis.  I  will  tell  you,  at  the  time  that  I  was  told  that, 
a  shot — or  a  thought  shot  through  my  mind  as  to  the  difference  be- 
tween personal  papers  that  White  House  Counsel  work  on  versus 
official  papers,  and  I  just  said  to  myself,  that's  not  my  issue  and 
that's  not  my  concern. 

Mr.  Ben-Veniste.  It  was  your  understanding 

Mr.  Margolis.  You  asked  me  if  I  was  surprised.  I  had  never 
been  in  that  situation  before. 

Mr.  Ben-Veniste.  So  I  take  it  you  were  not  surprised? 

Mr.  Margolis.  It  did  catch  my  attention,  but  I  had,  you  know, 
it  was  not  of  great  interest  to  me. 

Mr.  Ben-Veniste.  More  importantly,  it  was  your  understanding 
that  those  materials  were  to  be  dispersed  to  the  private  attorney 
of  the  Clintons  designated. 

Mr.  Margolis.  That's  right. 

Mr.  Ben-Veniste.  I'm  sorry? 

Mr.  Margolis.  That's  right. 

Mr.  Ben-Veniste.  As  were  the  private  Foster  materials  going  to 
the  Foster  private  attorney? 

Mr.  Margolis.  That's  correct. 

Mr.  Ben-Veniste.  I  see  my  time  has  expired,  Mr.  Chairman,  and 
I  will  try  to  pick  this  up  in  a  few  moments. 

The  Chairman.  Thank  you,  Mr.  Ben-Veniste. 

Senator  Shelby. 

Senator  Shelby.  Thank  you. 

Mr.  Margolis,  without  trying  to  eat  up  a  lot  of  time,  yours  and 
the  Committee's  both,  I  just  want  to  recap  a  little  of  your  back- 
ground. You  have  been  some  30  years  with  the  Justice  Department, 
starting  out  in  the  U.S.  Attorneys  office  more  or  less? 

Mr.  Margolis.  Yes,  Senator. 

Senator  Shelby.  What  is  your  current  position  in  the  Justice  De- 
partment? 

Mr.  Margolis.  Associate  Deputy  Attorney  General. 

Senator  Shelby.  Had  you  worked  in  criminal  divisions  of  the 
Justice  Department  off  and  on  for  a  number  of  years? 
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Mr.  Margolis.  Criminal  has  been  really  my  only  expertise  for  all 
30  years. 

Senator  Shelby.  You  have  been  involved  as  working  with  and 
then  the  head  of  several  Justice  Department  strike  forces,  have  you 
not? 

Mr.  Margolis.  Correct.  As  well  as  being  in  charge  of  the  whole 
organized  crime  section  and  all  its  strike  forces. 

Senator  Shelby.  Now,  basically,  you  have  spent  most  of  your  life 
working  with  the  Justice  Department,  have  you  not? 

Mr.  Margolis.  That's  correct. 

Senator  Shelby.  Your  professional  life,  I  would  say. 

Mr.  Margolis.  Actually,  my  whole  life. 

Senator  Shelby.  Your  whole  life. 

Mr.  Margolis.  Most  of  my  whole  hfe. 

Senator  Shelby.  You  know  Mr.  Heymann,  you  have  worked  with 
him  on  several  occasions  at  the  Justice  Department.  Were  you 
working  at  the  Justice  Department  back  in  the  Carter  Administra- 
tion when  Mr.  He3rmann  was  in  charge  of  the  criminal  division? 

Mr.  Margolis.  Yes,  I  was. 

Senator  SHELBY.  Were  you  working  under  him,  so  to  speak? 

Mr.  Margolis.  Well,  he  appointed  me. 

Senator  Shelby.  He  appointed  you? 

Mr.  Margolis.  As  Chief  of  Organized  Crime,  yes. 

Senator  SHELBY.  So  you  were  Chief  of  Organized  Crime  under 
Mr.  Heymann  at  the  Justice  Department? 

Mr.  Margolis.  And  under  his  Republican  successors  until  1990. 

Senator  Shelby.  Who  were  the  Republican  successors? 

Mr.  Margolis.  First  it  was  Lowell  Jensen. 

Senator  Shelby.  OK. 

Mr.  Margolis.  Then  it  was  Steve  Trott. 

Senator  Shelby.  OK. 

Mr.  Margolis.  Then  it  was  Bill  Weld,  Governor  Weld. 

Senator  Shelby.  Governor  Weld. 

Mr.  Margolis.  I  still  call  him  Bill. 

Then  it  was  Ed  Dennis.  Then  it  was  Bob  Mueller,  and  Mueller 
was  the  last  Republican  appointee. 

Senator  Shelby.  Would  you  describe  yourself  as  nonpartisan  in 
your  job? 

Mr.  Margolis.  Yes,  I  do,  and  I  would  hope  my  bosses  would  do 
the  same. 

Senator  Shelby.  You  have  known  Mr.  He3anann  for  how  many 
years  now? 

Mr.  Margolis.  Since  1978.  So,  1978—17  years. 

Senator  Shelby.  Do  you  hold  him  in  high  regard? 

Mr.  Margolis.  Absolutely. 

Senator  Shelby.  All  right. 

Mr.  Margolis.  I  have  said  this  publicly  and  semipublicly  be- 
fore— he  is  one  of  my  heroes,  and  he  is  a  very  dear  friend. 

Senator  Shelby.  Would  you  say  without  question  that  he  has 
high  integrity  and  that  is  generally  accepted  everywhere? 

Mr.  Margolis.  I  have  never  heard  it  disputed,  and  I  agree  100 
percent. 

Senator  Shelby.  If  he  testified,  which  he  did,  according  to  the 
record- right  here,  that  after  you  came  back  from  the  White  House, 
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you  and  Mr.  Adams  went  to  the  Justice  Department  on  the  occa- 
sion, was  it  the  21st  or  22nd,  whatever  date,  and  you  told  him 
what  had  gone  on  at  the  White  House,  that  the  agreement  was  not 
going  to  be  adhered  to,  at  least  your  perception. 

Mr.  Margolis.  Right. 

Senator  Shelby.  If  he  told  you  that  he  went  home  to  an  apart- 
ment where  he  was  renting  and  staying  here  in  the  Washington 
area,  and  then  he  picked  up  the  phone  and  he  called  Mr.  Nuss- 
baum  and  told  him — and  I  am  quoting  Mr.  Heymann 

Mr.  Margolis.  Yes. 

Senator  Shelby.  — that,  "I  couldn't  imagine  why  he  would  have 
treated  me  that  way,  how  could  he  have  told  me  he  was  going  to 
call  back  before  he  made  any  decision  on  how  the  search  would  be 
done  and  then  not  call  back?"  If  he  testified  to  that,  would  you  be- 
lieve him  without  question? 

Mr.  Margolis.  Absolutely.  I  should  add,  he  told  me  that  at  the 
time. 

Senator  Shelby.  He  did? 

Mr.  Margolis.  Back  at  the  time,  that  he  was  going  to  make  that 
call  and  that  he  did  make  that  call. 

Senator  Shelby.  You  believe  he  did,  too,  don't  you? 

Mr.  Margolis.  Absolutely. 

Senator  Shelby.  And  if  he  told  Mr.  Nussbaum 

The  Chairman.  Let  me  ask  you  this,  if  I  might.  Senator,  did  he 
tell  you  afterward,  sometime  afterward,  that  he  had  indeed  made 
that  call? 

Mr.  Margolis.  Yes,  he  told  me  the  next  day. 

The  Chairman.  Could  you  recall  what  he  told  you? 

Mr.  Margolis.  What  he  told  me? 

The  Chairman.  Yes. 

Mr.  Margolis.  Well,  first  he  told  me,  you  know — I  had  come 
back,  told  him  what  happened.  I  told  him  that  I  was  perplexed,  I 
didn't  know  if  anything  was  being  hidden  from  us.  So  that  when 
he  called  Mr.  Nussbaum  and  asked  him  if  he  was  hiding  anything, 
I  must  accept  the  responsibility  for  perhaps  planting  that  in  his 
mind.  But  he  was  angry  on  his  own,  and  he  said,  "You  know,  Ber- 
nie  was  supposed  to  call  me  back  and  he  didn't,  and  I  am  going 
to  talk  to  him." 

Then  the  next  day  he  said  that  he  had  called  Bernie.  I  remember 
him  mentioning  that  he  called  him  from  his  kitchen  in  his  apart- 
ment, and  I  quote,  I  think  he  said,  "I  gave  him  a  piece  of  my  mind." 
I  don't  think  he  said  much  more  than  that. 

Senator  Shelby.  After  you  went  to  the  White  House  and  came 
back  after  the  meeting,  did  it  occur  to  you  perhaps  that  maybe  Mr. 
Nussbaum  was  hiding  something,  he  was  trying  to  thwart  the  in- 
vestigation? 

Mr.  Margolis.  I  tell  you,  Senator,  I  was  perplexed  as  I  am  today. 

Senator  Shelby.  Sure. 

Mr.  Margolis.  As  to  what  happened.  I  thought  I  had  this  figured 
out,  that  the  torn-up  scraps  of  paper  were  not  in  the  briefcase  the 
day  that  Mr.  Nussbaum  did  the  search  in  our  presence.  That  was 
the  explanation  I  came  up  with,  and  that  somebody — that  it  had 
never  been  there  before  and  somebody  put  it  in  afterward  or  it  had 
been  there,  somebody  took  it  out  and  then  decided  they  better  put 
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it  back  because  there  was  public  speculation  of  where  is  the  suicide 
note. 

So,  in  my  own  mind,  I  speculated  that  must  be  what  happened. 
But  then,  when  I  picked  up  the  paper  one  day  and  saw  that  Mr. 
Spafford  said  the  note  had  been  in  there  when  the  search  was  con- 
ducted, I  am  at  a  loss  now.  I  just  have  no  explanation.  I  don't 
know. 

Senator  Shelby.  Based  on  your  30  years  as  a  lawyer  in  the  Jus- 
tice Department,  involved  in  the  criminal  division,  that  made  you 
ponder,  did  it  not? 

Mr.  Margolis.  And  to  this  minute. 

Senator  Shelby.  To  this  minute. 

Mr.  Margolis.  That's  correct. 

Senator  Shelby.  Do  you  recall  if  anyone  was  in  the  office  when 
Mr.  Neuwirth  claimed  he  found  the  pieces  of  note  in  the  briefcase? 

Mr.  Margolis.  Whether  anyone  else  was  in  the  office? 

Senator  SHELBY.  Yes,  other  than  Mr.  Neuwirth. 

Mr.  Margolis.  I  don't  recall. 

Senator  Shelby.  You  don't  recall. 

Mr.  Margolis.  I  don't  recall.  Senator. 

Senator  Shelby.  Now,  if  he  were  the  only  one  in  the  office  there 
when  this  was  supposedly  discovered,  and  he  had  been  in  and  out 
of  that  office  that  day,  would  that  fuel  your  imagination  a  little  bit? 

Mr.  Margolis.  I  think  my  imagination  is  fueled  so  much  now  it 
would  be  an  afterburn  with  anything  else. 

Senator  Shelby.  Thank  you. 

Mr.  Margolis,  if  Mr.  Heymann  said  that  he  told  Bernie  in  this 
phone  call  I  was  referring  to  from  the  apartment  that  you  related 
a  minute  ago,  "Are  you  hiding  something,"  and  he  said,  "No,  I 
promise  you  we're  not  hiding  something,"  and  if  Mr.  Heymann  then 
said  to  Mr.  Nussbaum,  "You  misused  us,"  or  something  to  that  ef- 
fect, would  you  believe  that? 

Mr.  Margolis.  Oh,  absolutely. 

Senator  Shelby.  All  right. 

Mr.  Margolis.  Because  one  thing  that  happened.  Senator,  was 
either  later  that  day  of  the  search  or  the  next  day,  a  statement  or 
information  came  from  the  White  House  to  the  media  along  the 
lines  that  I  had  feared.  It  was  that  the  search  was  conducted  under 
the  supervision  of  the  Department  of  Justice.  I  worried  about  some- 
thing like  that,  and  I  remember  with  Mr.  Heymann's  permission, 
telling  our  press  office  to  correct  that,  that  the  search  was  con- 
ducted in  the  presence  of  the  Justice  Department. 

So  I  think  Phil  was  troubled  by  that,  and  I  think  that's  part  of 
what  he  was  talking  about,  that  the  impression  was  created  that 
the  Department  of  Justice  did  play  a  far  larger  role  in  the  search 
than  in  fact  it  did. 

Senator  Shelby.  Mr.  Margolis,  do  you  believe  that  the  Justice 
Department  was  used  on  this  occasion  by  the  White  House  Counsel 
to  dress  up  what  he  would  term  as  a  search  of  the  Foster  files? 

Mr.  Margolis.  Yes. 

Senator  Shelby.  Thank  you. 

Was  the  meetings  at  the  White  House  that  you  and  Mr.  Adams 
went  to,  were  they  tense  in  nature? 

Mr.  Margolis.  Not  the  first  one. 
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Senator  Shelby.  OK. 

Mr.  Margolis.  Not  that  first  evening.  I  did  not  find  that  tense. 

Senator  Shelby.  Was  the  second  one  tense? 

Mr.  Margolis.  Yes. 

Senator  Shelby.  Who  was  in  control  of  the  search  at  the  White 
House  ofBce  there?  Was  that  Mr.  Nussbaum? 

Mr.  Margolis.  Yes. 

Senator  Shelby.  Was  the  Justice  Department,  the  FBI,  the  Park 
investigators  in  any  way  in  control  of  the  search  in  the  office? 

Mr.  Margolis.  No. 

Senator  Shelby.  Do  you  believe,  Mr.  Margolis,  that  the  conduct 
of  the  White  House  Counsel  in  setting  the  ground  rules  of  the  so- 
called  search  later  dispersing  papers  and  so  forth,  without  the  Jus- 
tice Department  having  an  opportunity  to  evaluate  them,  com- 
promised or  contaminated  the  investigation? 

Mr.  Margolis.  I  can't  say  that.  Senator.  What  I  would  say 

Senator  Shelby.  What  would  you  say? 

Mr.  Margolis.  I  would  say,  and  I  think  Mr.  Heymann  said  it 
perfectly — that  the  way  this  was  done — and  I  don't  think  I  can  cap- 
ture his  exact  words — ^but  the  way  this  was  done,  it  managed  to 
cast  substantial  doubt  on  the  bona  fides  of  the  investigation  with 
no  evidence  that  anything  wrong  was  ever  done.  It  was  the  worst 
of  all  worlds. 

Senator  SHELBY.  But  with  the  papers  gone  and  the  Justice  De- 
partment never  being  really  able  to  conduct  an  ordinary  investiga- 
tion, we  will  never  know  what  was  there,  will  we? 

Mr.  Margolis.  We  will  never  know,  but  I  have  to  tell  you.  Sen- 
ator, what  I  am  focusing  on,  and  all  I  am  focusing  on,  is  that  note. 

Senator  Shelby.  Sure. 

Mr.  Margolis.  If  you  had  showed  me  a  bunch  of  financial  docu- 
ments— not  if  you  had  showed  me — if  Mr.  Nussbaum  had  showed 
me  a  bunch  of  financial  documents  that  day,  I  wouldn't  have  been 
very  interested  in  them,  I  wouldn't  have  understood  them,  I  don't 
think  my  agents  would  have  had  any  interest  in  them.  But  what 
happened  was,  the  confusion  or  the  problem  that  was  created  is 
that  there's  a  perception  out  there  that  we  have  never  gotten  away 
from  that  there  was  something  hidden. 

Senator  SHELBY.  Mr.  Margolis,  you  had  a  high  security  clear- 
ance, did  you  not? 

Mr.  Margolis.  Top  secret. 

Senator  Shelby.  Top  secret. 

Mr.  Margolis.  Code  word. 

Senator  Shelby.  Did  Mr.  Adams  have  that,  too? 

Mr.  Margolis.  I  believe  he  had  at  least  top  secret. 

Senator  Shelby.  But  you  had  top  secret? 

Mr.  Margolis.  Yes,  a  little  bit  above  that. 

Senator  Shelby.  You  worked  at  the  Justice  Department,  which 
is  part  of  the  Executive  Branch  of  Grovernment,  isn't  it? 

Mr.  Margolis.  That's  correct. 

Senator  Shelby.  If  there  was  litigation  or  stuff  like  that  requir- 
ing difficult  things  at  the  White  House,  does  the  Justice  Depart- 
ment get  involved  rather  than  the  White  House  Counsel  on  behalf 
of  the 

Mr.  Margolis.  Litigation,  yes.  Yes,  sir. 


41-372    97  -  15 


1426 

Senator  Shelby.  You  mentioned  a  minute  ago,  I  believe  it  was 
your  words  that  you  felt  like  you  had  lost — ^you  used  a  metaphor, 
yours,  I  suppose — we  had  lost  the  battle,  lost  the  war. 

Mr.  Margolis.  I  should  have  said  we  lost  the  war,  yes. 

Senator  Shelby.  Lost  the  war.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Margolis,  I  just  want  to  be  clear  on  that 
E-mail  that  we  discussed  before. 

Mr.  Margolis.  Yes. 

Senator  Sarbanes.  Which,  as  I  take  it,  the  way  you  prepared  it, 
had  a  heading  on  it? 

Mr.  Margolis.  My  recollection  is  yes.  I  have  it  here.  Let  me  take 
a  look  at  it.  I  should  have  it  here.  I  think  I  can  lay  my  hands  on 
it.  I  have  it.  Yes,  that  heading  is,  "Subject:  Vince  Foster.  Moot 
court.  Media  questions."  That's  my  heading.  Those  are  my  words. 

Senator  Sarbanes.  Well,  I  would  just  make  the  observation,  ap- 
parently this  got  leaked  without  the  heading. 

Mr.  Margolis.  Yes. 

Senator  SARBANES.  And,  therefore,  was  treated  in  the  press 
without 

Mr.  Margolis.  To  my  great  consternation,  as  I  lay  home  in  bed 
and  got  a  call  from  a  friend  of  mine  who  read  it  to  me  early  that 
Friday  morning,  and  read  it  to  me  and  said  it  was  in  the  top  part 
of  the  New  York  Times  that  day. 

I  was,  to  put  it  mildly,  outraged  and  very  upset  and  I  wound  up 
asking  Carl  Stern,  the  Department's  press  spokesman,  to  make 
sure  the  press  got  the  real  story.  I  am  still  outraged  by  that.  It 
caused  me  a  great  deal  of  consternation.  I  don't  know  who  did  it. 
I  would  love  to  know.  But  I  can't  believe  it  was  done  innocently. 

Senator  Sarbanes.  All  right. 

Mr.  Margolis.  Because  not  only  was  the  caption  left  off,  but  the 
whole  spin  on  the  story  was  that  this  was  my  feelings  about  what 
happened,  and  therefore  leaving  the  caption  off,  which  would  have 
cut  away  from  that,  had  to  be  purposeful,  and  then  to  have  in  the 
story  a  statement  that,  "Well,  some  Democrat  Senator  explained  it 
by  claiming  that  it  was  just  moot  court  questions." 

So,  having  the  true  story,  but  then  giving  it  the  back  of  the  hand 
troubled  me  a  great  deal.  And  at  my  insistence,  Carl  was  able  to 
get  a  correction  printed  in  the  Times  the  next  day.  But  I  recognize 
that  corrections,  especially  on  a  Saturday  morning,  in  a  corrections 
box  of  a  story  that  appeared  at  the  top  of  the  front  page  of  the 
paper,  the  correction  maybe  isn't  worth  much  more  than  the  paper 
it's  written  in. 

Senator  Sarbanes.  Yes.  Thank  you.  I  just  wanted  to  clarify  that. 

I  3deld  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you.  Senator. 

Mr.  Margolis,  let  me  go  to  your  speculation  about  the  note  be- 
cause I  think  that  is  pretty  interesting,  and  it  is,  among  all  the 
things  we  have  discussed  here,  the  one  item  that  was  clearly  with- 
in the  purview  of  what  the  police  were  looking  for;  that  is,  while 
not  a  suicide  note,  some  indication  of  the  mental  distress  that  Mr. 
Foster  clearly  labored  under  in  the  days  or  weeks  prior  to  his 
death. 
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So  at  first  you  were  highly  suspicious  when  the  note  was  discov- 
ered, that  maybe  it  wasn't  in  the  briefcase  and  it  had  been  put 
there  subsequent  to  the  22nd? 

Mr.  Margolis.  At  first,  I  was  just  very  upset  and  suspicious  in 
general.  But  I  didn't  come  up  with  that  speculation  until  later  on. 

Mr.  Ben-Veniste.  But  when  the  note  was  discovered  and  the 
public  announcement  was  made  that  there  was  a  note  there  after 
all,  it  caused  criticism  to  be  levied  against  the  Park  Police,  and 
they  were  very  sensitive  to  that. 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  The  fact  that  the  note  wasn't  uncovered  really 
led  to  a  lot  of  problems  that  might  not  have  surfaced  at  that  point? 

Mr.  Margolis.  I  think  there  was  criticism  of  the  Department  of 
Justice  also. 

Mr.  Ben-Veniste.  Right. 

Mr.  Margolis.  And  the  White  House.  Everybody  was  criticized. 

Mr.  Ben-Veniste.  Everybody  got  smeared  with  that  because  you 
were  in  the  room,  and  you  didn't  like  that,  because  it  wasn't  your 
way  of  doing  it  in  the  first  place. 

Mr.  Margolis.  That's  right,  but  I  also  thought  I  had  to  admit  to 
myself  that  the  criticism  of  me  I  couldn't  quarrel  with.  I  made  a 
judgment  call  to  go  along  with  it,  so  I  had  to  accept  the  criticism. 

Mr.  Ben-Veniste.  You  have  been,  as  I  understand  it,  following 
very  intermittently  these  proceedings.  Let  me  tell  you  what  we 
have  learned  and  see  what  your  reaction  is  to  that. 

We  have  learned  that  three  people  observed  that  there  were 
scraps  of  paper  in  the  bottom  of  that  briefcase  as  of  the  22nd.  The 
first  was  Bill  Burton,  who  was  standing  behind  Bernie  Nussbaum 
during  the  search,  and  he  has  testified  that  he  saw  yellow  Post-its 
or  something  in  the  bottom  of  the  briefcase,  glimpsed  for  a  second 
or  two. 

Mr.  Margolis.  During  the  course  of  the  search. 

Mr.  Ben-Veniste.  During  the  course  of  the  search,  that  he  saw 
something  yellow  in  the  bottom  of  the  briefcase. 

Ms.  Gorham,  who  was  Mr.  Foster's  secretary,  has  testified  that 
she  and  Ms.  Tripp,  who  was  also  a  secretary  or  administrator  in 
the  office,  were  vitally  interested  in  trying  to  learn  any  information 
about  what  might  have  caused  Mr.  Foster's  death.  On  the  22nd, 
after  you  had  left  the  office,  Ms.  Gorham  came  in,  and  Ms.  Gorham 
was  in  for  a  while  helping  Mr.  Nussbaum,  and  then  left. 

Then  Ms.  Tripp  said  to  her,  "Have  they  found  the  note?"  Ms. 
Gorham  says,  "no."  Ms.  Tripp  says,  "Did  they  look  in  the  brief- 
case?" Ms.  Gorham  said,  'Tes,  they  looked  in  the  briefcase.  The 
briefcase  is  empty  except  for  some  yellow  scraps  of  paper." 

Mr.  Spafford's  testimony,  although  not  the  recollection  of  Messrs. 
Sloan  and  Nussbaum,  is  that  at  the  conclusion  of  the  search  he 
overheard  a  conversation,  "Hey,  there's  yellow  scraps  of  paper  in 
the  bottom  of  the  briefcase,"  and  Bernie  said,  "We'll  get  to  that 
later,"  sitting  on  the  couch  exhausted.  Spafford  didn't  include  it  in 
his  notes,  didn't  ask  to  see  the  yellow  scraps  of  paper.  It  was  Mr. 
Foster's  briefcase,  one  of  his  personal  effects. 

So  I  put  it  to  you  that  perhaps  this  was  something  that  was  hid- 
den in  plain  sight.  Everyone  was  looking  for  a  note;  what  they 
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weren't  looking  for  was  torn-up  scraps  of  paper  in  the  bottom  of  the 
briefcase.  Does  that  compute? 

Mr.  Margolis.  I  don't  know.  I  mean,  what  computes  with  me  is 
that  if  I  had  been  looking  at  that  briefcase  and  it  was  hidden  in 
plain  sight  for  me,  I  would  go  up  to  the  Attorney  General  and  ask 
her  to  fire  me,  and  I  would  be  humiliated.  Now,  these  guys  aren't 
supposed  to  be  as  good  at  what  I  do  as  I  am. 

Mr.  Ben-Veniste.  Right. 

Mr.  Margolis.  But  that's  what  I  feel  for  myself. 

Mr.  Ben-Veniste.  All  right.  But  in  terms  of  people  of  good  faith 
certainly — you  can  say  what  you  will  of  the  secretaries — were  clear- 
ly not  interested  in  covering  anything  up,  clearly  interested  in  find- 
ing out  what  happened  to  Mr.  Foster,  clearly  interested  in  finding 
a  note,  they  said,  "Well,  there's  no  note,  just  some  yellow  scraps  of 
paper  in  the  bottom  of  the  briefcase." 

Mr.  Margolis.  Does  that  boggle  my  mind?  Yes,  especially  since 
Mr.  Neuwirth  a  couple  of  days  later  had  the  presence  of  mind  to 
put  it  together. 

Mr.  Ben-Veniste.  Well,  they  fell  out,  and  he  saw  writing  on 
them.  He  looks  in  and  sees  the  rest.  That's  his  testimony.  I  am  not 
testifying. 

Mr.  Margolis.  I  see. 

Mr.  Ben-Veniste.  Let's  go  to  the  newspaper  story  that  so  both- 
ered you  and  Mr.  Heymann. 

Mr.  Margolis.  I  didn't  know  it  bothered  him.  It  bothered  me. 

Mr.  Ben-Veniste.  You  discussed  it  with  him,  did  you  not? 

Mr.  Margolis.  Yes,  and  I  asked  him  to  clarify  it.  But  he  seemed 
to — ^you  know,  his  ox  was  not  gored  by  it.  My  ox  was  gored. 

Mr.  Ben-Veniste.  The  evening  of  the  22nd  a  statement  was 
made  by  the  White  House,  and  then  I  guess  things  went  out  on  the 
wire.  Do  you  remember  where  you  learned  about  the  spin  either 
that  evening  or  the  next  day? 

Mr.  Margolis.  I'm  sorry,  by  the  way,  I  thought  when  you  said 
the  article  that  disturbed  me,  I  thought  you  meant  the  recent  New 
York  Times  article.  Now  you're  referring  to  the 

Mr.  Ben-Veniste.  Yes,  I  am  back  on  the  22nd. 

Mr.  Margolis.  OK.  The  question  there  was  when  it  came  out? 

Mr.  Ben-Veniste.  Yes,  when  you  learned  that  the  media  was 
carrying  the  story  that  the  Department  of  Justice  had  supervised 
the  search? 

Mr.  Margolis.  I  thought  it  was  the  next  day  or  within  a  day  or 
two. 

Mr.  Ben-Veniste.  Would  it  surprise  you  to  learn  that  the  evi- 
dence so  far  developed  here  has  been  that  the  statement  released 
by  the  White  House  was  that  Bernie  Nussbaum  conducted  the 
search  in  the  presence  of  the  Department  of  Justice  and  other  law 
enforcement  and  that  the  newspaper  story  that  came  out  made  the 
jump  suggesting  that  the  White  House  supervised? 

Mr.  Margolis.  Yes,  I  mean,  all  I  know  is  what  appeared. 

Mr.  Ben-Veniste.  What  appeared  disturbed  you? 

Mr.  Margolis.  Yes,  and  that's  why  it  was  clarified.  Now,  you're 
telling  me  our  clarification  went  along  with  what  the  White  House 
originally  said. 
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Mr.  Ben-Veniste.  Finally,  with  respect  to  Mr.  Heymann  being 
angry.  He  was  angry  on  the  evening  of  the  22nd  because,  among 
other  things,  he  felt  he  should  have  had  the  opportunity  to  make 
the  decision  to  pull  you  and  Mr.  Adams  out  as  your  supervisors. 

Mr.  Margolis.  I  don't  recall.  I  know  that  you  have  told  me  now 
that  that's  what  he  has  testified  to. 

Mr.  Ben-Veniste.  That's  what  he  has  testified  to. 

Mr.  Margolis.  I  don't  recall  that  being  what  he  told  me  was  his 
anger  at  the  time. 

Mr.  Ben-Veniste.  When  you  came  back  from  the  White  House 
on  the  22nd  and  you  explained  what  happened  to  him,  did  he  ask 
you  how  come  you  stayed? 

Mr.  Margolis.  No.  No.  He  did  tell  me  that  Bernie  was  supposed 
to  call  him,  and  he  was  angry  with  that.  But  he  did  not  say,  "And 
that  would  have  given  me  the  opportunity  to  pull  you  guys  out." 

Mr.  Ben-Veniste.  So,  at  the  time,  as  far  as  you  remember,  pull- 
ing you  out  of  the  office  was  not  of  concern  to  Mr.  Heymann  and, 
to  the  extent  that  he  remembers  it  differently  now,  that's  just  a  dif- 
ference in  your  recollection? 

Mr.  Margolis.  That's  a  difference  in  recollections. 

Mr.  Ben-Veniste.  But  in  any  event,  he  was  angry  because  he  felt 
that  the  Department,  according  to  your  recollection,  had  been  mis- 
used not  because  you  had  any  right  to  be  there  but  because  your 
role  was  not  the  principal  role  but  the  role  that  you  have  explained 
in  a  secondary  way  commenting  on  what  was  found  and  requesting 
such  information  as  you  desired.  Correct? 

Mr.  Margolis.  Yes. 

The  Chairman.  Let  me,  before  I  turn  this  over  to  Mr.  Chertoff 
with  some  questions,  Mr.  Ben-Veniste  mentioned  good  faith. 

Can  you  put  on  the  green,  please? 

I  have  to  tell  you  I  have  trouble — and  you  raised  this;  I  have 
never  mentioned  this  publicly  before — understanding  this  whole  bit 
about  the  note  and  how  it  could  be  in  this  bag.  It's  not  a  briefcase 
with  all  kinds  of  compartments,  it's  basically  a  brief  bag  with  one 
separator.  You  know,  the  little  pockets,  there's  nothing  that  can  get 
stuck  in  crevices  or  cracks,  any  of  these  pieces.  I  don't  know  if  you 
have  had  the  chance  to  examine  it. 

Mr.  Margolis.  I  have  since  then. 

The  Chairman.  So,  would  you  agree  with  me?  If  you  look  in  this 
bag  and  if  there's  28  scraps  of  paper,  you're  going  to  see  them. 

Mr.  Margolis.  Correct. 

The  Chairman.  It's  impossible  not  to  see  them.  It's  just,  you  have 
to  be  a  blind  man.  I  think  Captain  Hume  or  another  Park  Police 
officer  said,  "You've  got  to  be  blind." 

Mr.  Margolis.  Actually,  I  read  the  article.  I  think  he  said,  or  one 
of  them  said,  "Our  blindest  and  oldest  and  maybe  most  incom- 
petent investigator  would  have  seen  this." 

The  Chairman.  This  is  what  astonishes  me.  We  have  just  fin- 
ished looking  for  evidence  of  Mr.  Foster's  state  of  mind  and  why 
Mr.  Foster  may  have  committed  suicide.  We're  looking  for  this. 
That's  number  1.  It's  not  financial  documents,  it's  not  anything 
else.  We're  looking  for  some  writing  and  there  in  his  briefcase  are 
yellow  scraps  of  paper,  legal  pad.  Yellow  scraps  of  paper.  What  is 
his  stock  in  trade?  He  writes  on  legal  pads. 
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Cliff  Sloan  is  reported  to  say  by  an  attorney,  Mr.  Spafford,  an  at- 
torney representing  the  Foster  family  on  this  occasion,  "Bernie, 
there's  scraps  of  paper  in  the  bag."  And  he  says,  "We'll  look  at  that 
later."  Now,  why  would  you  say,  "We'll  look  at  that  later?" 

Mr.  Margolis.  I  do  not  know.  I  do  not  have  an  explanation. 

The  Chairman.  Would  it  be  possibly,  and  you  have  been  in  the 
criminal  division,  and  have  years  of  experience,  seen  all  kinds  of 
cases  to  wait  till  the  room  is  totally  cleared  till  he  leaves  because 
maybe  he  knows  it  might  be  what  they're  looking  for?  Is  that  rea- 
sonable? 

Mr.  Margolis.  It's  possible.  It's  possible.  I  just  don't  know,  Mr. 
Chairman.  As  I  said,  I  have  been  puzzled. 

The  Chairman.  Otherwise,  why  wouldn't  you  look  at  it? 

Mr.  Margolis.  I  would. 

The  Chairman.  You  would  have? 

Mr.  Margolis.  I  would. 

The  Chairman.  Would  a  reasonable  person  who  has  just  com- 
pleted conducting  this  search,  would  any  reasonable  person  have 
said,  "Let's  look  at  it."? 

Mr.  Margolis.  I  would.  If  we  had  done  this  the  way  I  wanted 
to  do  it,  I  wouldn't  be  sitting  here  having  to  answer  these  ques- 
tions, because  I  would  have  found  it,  or  I  would  be  out  on  my  tail. 

The  Chairman.  Now,  who  is  to  say  that  there  weren't  more  than 
28  scraps  of  paper? 

Mr.  Margolis.  Well,  except  the  note  appears  to  be  self-contained. 
So  if  there  were  32  scraps  of  paper 

The  Chairman.  No.  Supposing  there  was  another  page  or  2  pages 
or  3  pages? 

Mr.  Ben-Veniste.  Or  a  whole  book? 

The  Chairman.  Well,  wait,  now,  you  know  something,  there  is  a 
question  that's  raised,  and  I  just  say,  I  don't  know,  but  that's  cer- 
tainly something  that  came  to  your  attention.  It  didn't  come  to  Mr. 
Spaffbrd's  attention  until  he  read  where  the  note  was  found.  That's 
why  he  did  not  make  any  note  that  there's  scraps.  I  mean,  do  we 
expect  a  young  attorney  who  is  taking  scrupulous  notes,  to  include 
in  his  notes  that  he  heard  someone  say  that  there  were  scraps  of 
paper  in  the  bottom  of  a  briefcase.  You  wouldn't  do  that.  You 
wouldn't  expect  it.  But  thereafter,  when  he  learns  where  the  note 
was  found,  he  then  has  a  privileged  conversation  with  an  attorney 
about  that  and  he  testifies  to  it. 

So,  it  certainly  goes  back  to  something  that  Mr.  Heymann  said, 
that  the  process  was  not  one  that  was  trustworthy  or  credible.  And 
I  don't  know  if  you  know  that  that's  what  he  testified. 

Mr.  Margolis.  There  is  no  doubt  in  my  mind  that  that  was  the 
major  problem.  When  Mr.  Heymann  called  me  that  night  from  the 
White  House  Counsel's  Office  to  tell  me  that  he  and  the  Attorney 
General  were  there  and  that  a  note  had  been  found,  I  was  startled. 

The  next  morning,  when  he  showed  me  a  copy  of  the  note  and 
asked  me  what  I  wanted  to  do,  I  was  so  concerned  that  I  remember 
my  exact  words,  one  of  the  few  times  that  I  can  remember  that, 
that  I  said  to  him,  "I  want  to  unleash  my  800-pound  gorilla  to  solve 
this."  He  knew,  because  of  the  way  I  talk,  that  I  meant  I  wanted 
the  FBI  to  investigate  how  this  could  happen.  I  was  just  very  trou- 
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bled  by  it.  And  the  FBI  was  unable  to  draw  a  conclusion  as  to  how 
it  happened. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Something  that  you  mentioned,  Mr.  Margolis,  you 
said  you  were  considering  various  theories  about  what  might  ac- 
count for  these  facts  involving  the  note. 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  You  said  one  was  that  the  note  had  been  planted 
there,  and  the  other  was  that  it  had  been  there  and  had  been  taken 
out  at  some  point. 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Then  someone  had  made  a  decision  to  put  it  back 
and  have  it  rediscovered. 

Mr.  Margolis.  Those  two  were  variations  on  the  same  theme, 
those  two  theories. 

Mr.  Chertoff.  Now,  at  the  time  that  you  were  considering  these 
theories,  had  you  heard  that  on  the  26th,  after  the  time  that  Mr. 
Neuwirth  has  indicated  he  found  the  note  and  assembled  it,  that 
later  that  day  or  the  next  morning  Mr.  Nussbaum  brought  in  one 
of  the  secretaries  or  Ms.  Gorham  that  Mr.  Ben-Veniste  asked  you 
about,  and  actually  sat  her  down  and  started  to  question  her  about 
what  she  had  seen  the  previous  week  in  the  briefcase,  had  she  seen 
a  whole  page  or  a  torn-up  page,  had  she  seen  more  than  one  page, 
and  that  to  use  her  words,  he  grilled  her  about  that?  I  take  it  you 
didn't  know  that? 

Mr.  Margolis.  I  didn't.  I  think  if  I  did,  I  don't  think  I  would 
have  forgotten  it.  I  don't  remember. 

Mr.  Chertoff.  In  fact  her  testimony  here  was  that  she  felt  as 
if  he  was  really  trying  to  find  out  what  she  had  seen,  what  did  she 
know  back  a  week  ago,  almost  as  if  he  was  trying  to  break  her 
story  down. 

Now,  recognizing,  of  course,  that,  Mr.  Ben-Veniste  started  you 
out,  I  guess,  as  an  expert  witness  on  this  and  I  am  carrying  on  a 
little  bit  with  having  your  opinion,  given  what  appears  to  be  some 
significant  weighty  evidence  that  people's  attentions  were  directed, 
had  to  be  directed  to  these  pieces  of  paper  on  the  22nd,  that  it  was 
such  an  obvious  thing  to  want  to  take  a  look  at  as  the  Chairman 
said,  torn-up,  yellow  ruled  paper,  a  lawyer's  stock  in  trade,  given 
that  fact,  given  the  absolutely  mysterious  notion  that  one  would 
not  then  go  and  put  the  paper  together  on  that  day,  on  the  22nd, 
given  the  account  that  we've  had  about  the  accidental  way  in  which 
this  was  discovered  on  the  26th,  and  then  given  the  fact  that  after 
this  accidental  discovery  on  the  26th,  Mr.  Nussbaum  brings  in 
Deborah  Gorham,  who  was  one  of  the  people  who  had  seen  the 
paper  the  previous  week,  and  starts  to  try  to  break  her  story  down, 
these  are  facts  which  it  seems  to  me  do  suggest  or,  at  least,  are 
consistent  with  the  notion  that  someone  had  taken  something  out 
on  the  22nd,  had  looked  at  it  and  maybe  had  decided  to  replace  it 
and  have  it  rediscovered  on  the  26th,  if  you  don't  feel  like  offering 
an  observation,  that's  fine,  but  I  wonder  if  you  have  an  observation 
about  that. 

Mr.  Margolis.  I  don't  know.  I  mean,  until  I  learned  that  a  whole 
bunch  of  people,  including  Michael  Spafford,  say  it  was  in  there  on 
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the  22nd,  my  speculation  was  that  it  wasn't  there  on  the  22nd. 
Now,  I  am  prepared  to  say  that  that  speculation  is  suspect. 

I  guess  my  answer  is  that  I  am  glad  that  is  Ken  Starr's  problem, 
not  mine. 

Mr.  Chertoff.  Let  me  move  you  forward  into  the  week  which 
you  have  already  started  to  talk  about,  which  is  the  week  of  the 
26th.  I  think  you  indicated  that  the  27th  was  when  you  learned 
that  this  paper  had  been  discovered  in  the  briefcase. 

Mr.  Margolis.  Look,  I  am  not  good  on  dates,  but  I  know  when 
I  discovered  it  because  Phil  called  me  from  the  White  House  Coun- 
sel's Office  at  night  saying  it  had  just  been  turned  over.  So  it  was 
the  same  time  that  he  and  the  Attorney  General  were  there. 

Mr.  Chertoff.  As  a  consequence  of  that,  you  said  that  you  sug- 
gested to  him  that  he  unleash  the  FBL 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Did  that  happen? 

Mr.  Margolis.  Yes,  he  authorized  me  to  take  care  of  it. 

Mr.  Chertoff.  What  did  you  do? 

Mr.  Margolis.  I  got  together  with  the  Assistant  Director  of  the 
Bureau  for  Criminal  Investigations  and  told  them  what  the  issues 
were,  gave  them  a  copy  of  the  note  and  said,  "Find  out  what  hap- 
pened, and  pull  out  all  stops.  Pull  out  all  stops." 

Mr.  Chertoff.  Did  there  come  a  time  that  a  woman  named 
Nancy  McFadden  had  a  conversation  about  this  FBI  investigation 
in  your  presence? 

Mr.  Margolis.  Actually,  technically  the  conversation  she  had 
was  with  Mr.  Heymann  outside  my  presence,  but  then  he  came 
with  her  into  my  presence  but  he  did  the  talking,  as  I  recall. 

Mr.  Chertoff.  What  do  you  remember? 

Mr.  Margolis.  I  remember  that  this  was  after  the  note  was  dis- 
covered and  after  I  had  the  FBI  investigating  it,  and  Phil  came  in 
with  Nancy  and,  I  think,  Cindy  Monaco  into  my  office,  and  I  think 
Rod  Rosenstein  was  present  with  me  in  my  office. 

Phil  said  that  Nancy  had  reported  to  him  that  the  FBI  was  tell- 
ing people  during  the  course  of  their  interviews  that  they  were  in- 
vestigating an  obstruction  of  justice,  which  they  were,  and  which 
they  were  investigating  to  determine  whether  there  was  an  ob- 
struction, which  they  were  doing  and  which  they  were  doing  at  my 
direction. 

But  the  question  that  she  was  raising  was:  Did  they  have  to  tell 
people  that  that's  what  they  were  doing  as  opposed  to  just  telling 
them  they  were  conducting  an  inquiry  and  then  do  whatever  they 
did? 

He  asked  me — that  was  her  question — he  asked  me  what  the  an- 
swer was,  what  we  should  do.  And  I  told  him  it  was  an  interesting 
question  and  that  I  would  consider  it  and  get  back  to  him. 

He  pressed  me  for  an  answer,  and  I  just  said,  "I  am  going  to 
have  to  think  about  it  and  get  back  to  you,"  because  what  I  thought 
immediately  was  that  maybe  the  FBI  was  saying  that,  which  as 
truthful  as  it  was,  as  an  investigative  technique  to  shake  people  up 
and  to  let  them  know  how  serious  it  was,  and  if  I  said  that,  you 
know,  that  that  might  be  why  they  were  doing  it,  that  would  put 
Nancy  in  an  untenable  position  of,  you  know  what  does  she  do 
now?  She's  got  a  complaint  from  the  White  House,  that  she  go 
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back,  and  if  she  tells  them  the  truth,  that  "it's  just  an  investigative 
technique,  don't  worry  about  it,"  then  the  advantage  of  the  inves- 
tigative technique  is  lost. 

So,  that's  why  I  didn't  want  to  put  her  in  that  spot,  and  that's 
why  I  didn't  want  to  discuss  it  in  front  of  her,  and  Phil  could  tell 
that  I  was  not — he  knew  me  well  enough  and  long  enough  that  I 
wasn't  about  to  move  on  that.  And  so  he  said,  "Well,  you  know, 
think  about  it  and  then  let  me  know."  He  obviously  didn't  know 
what  was  troubling  me. 

I  called  the  Assistant  Director  of  the  Bureau  after  they  all  left 
that  night  and  told  them  what  my  concern  was.  He  said  he  didn't 
think  that  it  was  an  investigative  technique,  but  he  would  check 
and  get  back  to  me.  He  called  me  back  a  few  minutes  later  and 
said,  "No,  there  is  no  valid  reason  why  the  agents  are  doing  it.  It 
just,  you  know,  was  rote  to  them  to  say  it  and  they're  not  going 
to  be  saying  it  anymore." 

I  explained  that  to  Phil,  I  guess,  late  that  night  or  the  next 
morning,  and  I  remember  him  asking  me  why  I  seemed  so  immov- 
able about  discussing  it,  and  I  think  he  said  angry. 

I  explained,  I  said  to  him,  as  I  often  do  when  I  want  to  take  him 
to  the  woodshed,  that,  "Phil,  you're  one  of  the  brightest  guys  I  have 
ever  met.  You  don't  do  things  by  accident.  You  don't  make  mis- 
takes. Why  did  you  put  Nancy  in  that  position?"  He  said,  "I'm  not 
as  smart  as  you  think  I  am.  It  was  a  mistake.  I  didn't  think  of  it." 

Mr.  Chertoff.  Thank  you,  Mr.  Margolis. 

Mr.  Margolis.  And  that  was  the  end  of  that. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  In  essence,  if  I  understand  you,  Mr.  Margolis, 
the  only  concern  you  had  about  this  was  whether  any  premature 
suggestion  that  this  might  be  inappropriate  would  interfere  with 
any  technique  that  the  FBI  had  developed  on  its  own  to  conduct 
the  investigation  as  effectively  as  possible? 

Mr.  Margolis.  That's  right.  If  the  FBI  were  telling  people  hon- 
estly that  they  were  investigating  to  determine  whether  there  was 
an  obstruction  and  if  they  were  telling  them  that  in  order  to  con- 
vince people  this  was  serious  and  you  better  be  scared  and  talk,  if 
people  were  then  told  don't  worry  about  it,  the  advantage  would  be 
lost.  As  it  turns  out,  that  was  not  why  they  were  doing  it. 

Mr.  Ben-Veniste.  This  was  a  jurisdictional  hook  that  was  ap- 
plied bureaucratically  to  the  case  that  they  were  investigating  and 
they  simply  by  rote,  if  I  understand  you,  repeated  that  when  they 
began  their  interview  of  each  witness? 

Mr.  Margolis.  This  was  one  of  those  rare  cases  where  a  cigar 
was  just  a  cigar. 

Mr.  Ben-Veniste.  And  the  bottom  line,  are  you  comfortable? 

Mr.  Margolis.  No,  but  I  make  a  living. 

Mr.  Ben-Veniste.  This  is  one  of  those  cases  where,  in  fact,  the 
concern  was  a  legitimate  one,  the  FBI  didn't  need  to  be  doing  this, 
that  the  800-pound  gorilla  was  enough  without  putting  the  obstruc- 
tion of  justice  tag  around  its  neck,  and  you  thought  it  was  appro- 
priate that  they  stop  doing  it? 

Mr.  Margolis.  That's  right.  I  should  add  that  the  next  morning 
the  section  chief  called  me  and  wanted  to  know  if  I  was  changing 
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my  signals.  In  other  words,  was  I  saying  go  easy.  I  had  to  explain 
to  him  that  that  was  not  what  I  was  saying. 

Mr.  Ben-Veniste.  Now,  let  me  ask  you  about  the  investigation. 
For  some  reason,  Michael  Spafford  was  not  interviewed  by  the  FBI. 
Do  you  now  know  that? 

Mr.  Margolis.  I  do. 

Mr.  Ben-Veniste.  This  was  not  by  design?  Or  this  was  inadvert- 
ence that  he  was  not  interviewed,  I  take  it? 

Mr.  Margolis.  Yeah.  You  know,  I  can  understand  why,  because 
there  were  so  many  Federal  law  enforcement  agents,  and  I  did  not 
know.  I  met  with  Mike  Spafford  outside  by  his  car  that  night  after 
we  finished  the  search,  and  I  don't  recall  knowing  at  the  time  that 
he  had  hung  around  in  the  White  House  Counsel's  Office  because 
it  seems  to  me  I  didn't  have  to  wait  very  long  for  him.  So  it  couldn't 
have  been  a  very  long  session.  If  I  knew  and  the  Bureau  knew  then 
that  he  had  hung  around,  we  probably  would  have  interviewed 
him. 

Mr.  Ben-Veniste.  With  respect  to  the  investigation  that  was 
done,  you  were  aware  that  not  only  handwriting  analysis  was  done 
on  the  note,  first  I  think  by  the  Capitol  Police  and  then  by  the  FBI 
to  double  check,  belt-and-suspenders,  but  every  reasonable  effort 
was  made  to  lift  prints  from  the  document? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  And  in  connection  with  that,  we  have  heard 
testimony  from  Louis  Huff,  who  was  the  FBI  technician  who  actu- 
ally did  the  work,  everything  that  he  found  was  consistent  with  the 
note  being  torn  prior  to  the  palm  print  which  was  ultimately  iden- 
tified as  being  Bernie  Nussbaum's,  the  one  identifiable  print,  the 
one  print  of  value  on  the  scraps  of  paper.  Everything  was  consist- 
ent with  that  print  being  put  on  it  while  the  note  was  in  pieces. 
You  are  aware  of  that? 

Mr.  Margolis.  I  don't  remember  that,  but  I  am  sure  you're  right. 

Mr.  Ben-Veniste.  The  point  I  am  getting  to  is,  in  addition,  Louis 
Huff  concluded  that  no  one  had  attempted  to  obliterate  any  prints 
either  by  overlaying  them  with  other  prints  or  by  utilizing  some 
method  to  try  to  remove  them,  which  would  have  destroyed  the 
fiber  of  the  paper.  You  are  aware  of  that? 

Mr.  Margolis.  I  don't  recall  it,  but  I  am  sure  you're  right. 

Mr.  Ben-Veniste.  From  the  standpoint,  again,  of  this  speculation 
of  the  note  being  torn,  someone  would  have  to  have  been  very  lucky 
if  there  were  prints  put  on  that  note  and  then  the  note  was  torn 
up,  that  the  prints  did  not  overlap  the  tear  marks  because  then  it 
would  have  been  discovered  with  the  technology  available  to  the 
FBI.  Is  that  so? 

Mr.  Margolis.  I  believe  so. 

Mr.  Ben-Veniste.  All  right. 

Senator  Sarbanes. 

Senator  Sarbanes.  Does  Orrin  want  to  question? 

The  Chairman.  Yes. 

Senator  Hatch. 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  Hatch.  Mr.  Margolis,  welcome  to  the  Committee.  Glad 
to  have  you  here.  Do  you  feel  OK  for  about  another  10  minutes? 
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Mr.  Margolis.  Yes,  sir,  Senator. 

Senator  Hatch.  I  wish  you  a  speedy  recovery  from  your  open 
heart  surgery.  I  respect  you  for  coming. 

Mr.  Margolis.  Thank  you. 

Senator  Hatch.  Let  me  cover  some  things  just  to  make  sure  that 
we  have  got  them  covered.  I  think  most  of  them  have  been.  I  want 
to  make  sure.  You  were  sent  by  Deputy  Attorney  General 
Heymann  to  the  White  House  on  the  21st  to  discuss  procedures  for 
reviewing  the  documents  in  Mr.  Foster's  office.  Right? 

Mr.  Margolis.  That's  correct. 

Senator  Hatch.  I  understand  that  you  are  a  career  Department 
employee. 

Mr.  Margolis.  Yes,  sir. 

Senator  Hatch.  You  were  faced  with  a  situation  that  was  par- 
ticularly difficult,  a  situation  involving  a  high-level  White  House 
employee,  and  employees,  I  might  add.  Could  you  give  us  a  reason 
why  Mr.  He3rmann  chose  you  to  do  this  job? 

Mr.  Margolis.  I  would  like  to  think  that  it's  because.  A,  he 
wanted  a  career  person  to  do  it  rather  than  a  political  appointee. 

Senator  Hatch.  Right. 

Mr.  Margolis.  And  that,  B,  of  the  career  people,  that  he  held  me 
in  some  regard. 

Senator  Hatch.  Well,  you  have  an  excellent  reputation,  and  I  am 
sure  that  he  chose  you  for  your  judgment,  your  integrity,  your  abil- 
ity and,  of  course,  the  fact  that  you  are  a  career  employee. 

Mr.  Margolis.  And  I  was  there  that  day. 

Senator  Hatch.  Well,  yes. 

You  and  thousands  of  others.  But  he  believed  that  you  would 
provide  an  independent  arbitration  in  this  matter. 

Mr.  Margolis.  Yes. 

Senator  Hatch.  Now,  we  know  that  you  went  to  the  White 
House  to  meet  with  Mr.  Nussbaum  and  during  that  meeting,  you 
discussed  a  search  protocol  to  review  the  documents.  Right? 

Mr.  Margolis.  Yes. 

Senator  Hatch.  What  method  did  you  use  to  review  the  docu- 
ments? Is  it  as  it  was  described  by  the  other  witnesses,  look  at  the 
first  page? 

Mr.  Margolis.  That  was  the  proposal. 

Senator  Hatch.  Yes. 

Mr.  Margolis.  We  would  look  at  the  first  page  or  two  of  each 
document,  we  being  Roger  Adams  and  I,  to  determine  its  relevance. 
That  was  our  proposal.  That's  what  I  was  told  by  Mr.  Heymann 
was  his  agreement  in  principle  with  Mr.  Nussbaum  before  we  went 
over,  and  that  was  my  understanding  that  Mr.  Nussbaum  agreed 
to  when  we  left  that  night  and  we  were  to  actually  effectuate  the 
agreement  the  next  morning. 

Senator  Hatch.  Right.  Now,  I  know  that  you  have  been  involved 
in  criminal  investigations  before,  or  investigations  involving  crimes. 

Mr.  Margolis.  Yes. 

Senator  Hatch.  Testimony  has  been  given  that  you  don't  gen- 
erally search  a  lawyer's  office.  Why  would  you  have  wanted  to  re- 
view the  documents  in  Mr.  Foster's  office? 

Mr.  Margolis.  To  determine  whether  there  was  a  suicide  note 
or  an  extortion  note,  a  blackmail  note,  or  any  other  bright-line  indi- 
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cation  that  he  had  taken  his  own  hfe  and  why  he  had  taken  his 
own  life,  because  there  was  a  strong  suspicion  at  that  time  that 
this  was  a  suicide. 

Senator  Hatch.  OK. 

Mr.  Margolis.  It  was  a  very  narrow  purpose. 

Senator  Hatch.  Mr.  Nussbaum  has  told  this  Committee  that  he 
was  concerned  that  executive  privilege  might  be  breached  if  he  al- 
lowed you  to  review  these  documents. 

Now,  you  have  mentioned  that  during  that  time  you  held  the 
highest  security  clearance,  Code  word? 

Mr.  Margolis.  Correct. 

Senator  Hatch.  You  had  worked  with  documents  protected  by 
executive  privilege  before.  Right? 

Mr.  Margolis.  Correct.  I  knew  that  I  was  a  member  of  the  Exec- 
utive Branch,  and  usually — I  hate  to  say  this,  but  when  I  use  the 
phrase  and  hear  the  phrase  executive  privilege,  the  party  on  the 
other  side  is  always  you  people. 

Senator  Hatch.  Yes,  it's  us. 

Mr.  Margolis.  Not  the  Department  of  Justice. 

Senator  Hatch.  Well,  in  your  career  with  Justice,  have  you  ever 
been  in  a  situation  in  which  a  claim  of  executive  privilege  has  been 
made  against  you  as  an  Executive  Branch  lawyer? 

Mr.  Margolis.  No,  except  for  this. 

Senator  Hatch.  Except  for  this  case. 

Mr.  Margolis.  Yes. 

Senator  Hatch.  Now,  you  have  testified  that  during  that  meeting 
with  Mr.  Nussbaum  in  the  White  House,  you  reached  an  agreement 
with  respect  to  the  manner  in  which  the  document  review  should 
proceed.  Right? 

Mr.  Margolis.  That's  my  understanding. 

Senator  Hatch.  I  know  this  seems  repetitive,  but  could  you  de- 
scribe the  terms  of  the  agreement? 

Mr.  Margolis.  That  Mr.  Adams  and  I  would  review  each  docu- 
ment as  to  its  first  page  or  two  so  that  we  could  determine  whether 
they  were  relevant,  whether  that  document  was  relevant  to  our  in- 
vestigation. 

As  I  indicated  earlier  today,  the  risk  from  that  would  be  if  we 
looked  at  a  document  that  looked  like  a  real  estate  conveyance  and 
we  looked  at  the  first  couple  of  pages  and  made  that  judgment,  it 
was  conceivable  that  on  page  68  there  would  be  a  little  note  saying, 
"I  am  going  to  kill  myself  for  the  following  reason,"  that  we  would 
miss  because  we  only  looked  at  the  first  couple  of  pages. 

Senator  Hatch.  Right. 

Mr.  Margolis.  But  we  were  willing  to  run  that  risk. 

Senator  Hatch.  But  you  seem  certain  about  the  existence  of  that 
agreement.  Right? 

Mr.  Margolis.  That's  correct.  I  was  that  day.  Senator,  and  I  am 
today. 

Senator  Hatch.  You  are  sure  that  Mr.  Nussbaum  understood 
that  agreement? 

Mr.  Margolis.  I  am  certain.  I  was  certain  then  and  I  am  certain 
now. 
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Senator  Hatch.  Lawyers  often  reach  agreement  on  how  to  pro- 
ceed in  matters.  In  the  circumstances  of  this  case,  did  you  fully  ex- 
pect that  Mr.  Nussbaum  would  honor  your  agreement? 

Mr.  Margolis.  Yes. 

Senator  Hatch.  Testimony  has  been  given  that  during  the  meet- 
ing with  Mr.  Nussbaum,  Mr.  Neuwirth  objected  to  the  terms  of 
that  agreement.  Now,  does  that  comport  with  your  recollection  of 
the  event? 

Mr.  Margolis.  Not  exactly.  I  believe  he  didn't  object.  I  believe 
what  he  said  was,  my  clear  recollection  is,  "Let  me  sum  up,"  this 
is  Mr.  Neuwirth  talking,  "Let  me  sum  up  what  the  agreement  is 
that  we  have  reached  tonight,"  and  then  he  stated  an  agreement 
that  I  did  not  and  do  not  believe  was  our  agreement.  He  said,  "We 
have  all  agreed  that  Bernie  will  review  the  documents  for  relevance 
and  privilege,  and  he  will  give  you  what  he  determines  he  can  give 
you." 

Senator  HATCH.  What  did  Mr.  Nussbaum  say  or  do  in  response 
to  Mr.  Neuwirth's  assertions? 

Mr.  Margolis.  I  said  that's  exactly  what  we  haven't  agreed  to, 
and  we  have  agreed  that  we,  Roger  and  I,  will  do  it,  and  my  clear 
recollection  is  that  Mr.  Nussbaum  told  Mr.  Neuwirth  that  I  was 
right. 

Senator  Hatch.  Now,  you  know  that  Mr.  Nussbaum  claims  that 
no  such  agreement  has  been  reached? 

Mr.  Margolis.  I  know  that. 

Senator  Hatch.  He  told  this  Committee  on  page  22  of  his  open- 
ing statement  that,  "I  said  I  would  consider  that  option.  I  did  not 
say  I  would  agree  to  it."  He  says  on  the  same  page,  "If  the  Justice 
Department  officials  believe  that  we  had  reached  an  agreement 
after  July  21,  after  our  July  21  meeting,  then  a  misunderstanding 
and  miscommunication  occurred."  Was  there,  in  your  opinion,  any 
"misunderstanding"  or  "miscommunication"  at  the  time  the  agree- 
ment was  made? 

Mr.  Margolis.  Not  in  my  opinion. 

Senator  Hatch.  Do  you  not  think,  contrary  to  Mr.  Nussbaum's 
suggestions  yesterday,  that  with  the  passage  of  time  you  might 
have  forgotten  or  confused  the  details  of  that  agreement? 

Mr.  Margolis.  I  suspect  that's  exactly  what  happened,  that  he 
confused  the  first  day  with  the  second  day.  When  he  testified  here, 
as  you  read,  that  he  said,  "All  I  agreed  to  was  that  I  would  con- 
sider that  option,"  that  is  certainly,  if  you  put  aside  our  first  day's 
discussion  and  you  focus  in  only  on  our  second  day's  discussion, 
when  I  testified  that  he  changed  the  rules  and  then  I  argued  with 
him,  he  did  say,  "I  will  consider  what  you  are  arguing.  I  will  take 
that  into  consideration." 

Senator  Hatch.  But  the  second  day  was  an  actual  agreement, 
and  you  are  not  confused  on  it? 

Mr.  Margolis.  I  don't  believe  I  am  confused. 

Senator  Hatch.  In  fact,  are  you  aware  of  the  fact  that  notes  were 
made  of  the  meeting  between  yourself  and  Mr.  Nussbaum  by  both 
Mr.  Adams  and  Mr.  Heymann? 

Mr.  Margolis.  Well,  I  think  Mr.  Adams  made  the  notes  a  couple 
of  days  later. 

Senator  Hatch.  Right. 
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Mr.  Margolis.  And  Mr.  Heymann,  his  notes  would  have  been 
more  of  what  we  told  him. 

Senator  Hatch.  You  have  seen  those  notes? 

Mr.  Margolis.  I  have  them  here. 

Senator  Hatch.  Mr.  Nussbaum  has  suggested  that  the  notes 
were  made  sometime  after  the  actual  event.  You  have  confirmed 
that,  but,  in  your  opinion,  Mr.  Margolis,  do  the  notes  taken  by  Mr. 
Heymann  and  Mr.  Adams  accurately  reflect  what  occurred  at  that 
meeting? 

Mr.  Margolis.  We  should  concentrate,  Mr.  Chairman,  on  what 
Roger  Adams  wrote,  because  Mr.  Heymann's  really  is  hearsay. 

Senator  Hatch.  Well,  then,  Roger  Adams. 

Mr.  Margolis.  It's  just  based  on  what  we  told  him,  yes. 

Senator  Sarbanes.  I'm  sorry,  I  didn't  hear  that.  Mr.  Heymann's 
are  really  what? 

Mr.  Margolis.  Mr.  He3anann's  notes  are  hearsay,  rank  hearsay. 

Senator  Hatch.  Right.  But  what  Mr.  Adams  wrote,  is  that  cor- 
rect or  not  correct? 

Mr.  Margolis.  Yes. 

Senator  Hatch.  It  was  correct? 

Mr.  Margolis.  Yes. 

Senator  Hatch.  Mr.  Nussbaum  denies  that,  and  I  might  add  Mr. 
Adams,  Mr.  Salter,  despite  Mr.  Nussbaum's  claim  yesterday  and 
the  FBI  agents  at  the  scene  clearly  remember  the  same  thing  that 
you  do.  Now,  Mr.  Margolis,  I  appreciate  your  testimony  today.  I 
want  to  summarize  what  I  think  concerns  me  and  many  other 
Members  of  this  Committee. 

This  case  is  riddled  with  significant  conflicts  in  testimony.  How 
these  conflicts  are  resolved  represents  the  difference  between  what 
some  think  are  willful  obstruction  of  justice,  which  was  a  central, 
of  course,  criminal  violation  in  Watergate,  or  simply  panic  and  bad 
judgment,  which  it  could  very  well  be.  Those  who  worked  closely 
with  the  President  have  one  story,  and  those  who  work  for  the  Jus- 
tice Department  and  law  enforcement,  all  neutral  and  professional 
civil  servants  of  the  highest  integrity,  have  a  completely  different 
recollection  of  what  happened  here. 

No.  1,  Mr.  Nussbaum  claims  that  you  never  reached  an  agree- 
ment on  July  21  with  him  to  permit  you  and  Mr.  Adams  to  review 
the  documents  in  Mr.  Foster's  office.  Mr.  Neuwirth,  the  Deputy 
White  House  Counsel,  supports  that  story.  Yet  Mr.  Roger  Adams, 
a  career  Justice  prosecutor,  and  Mr.  Phil  Heymann,  a  Harvard  Law 
School  professor  and  Deputy  Attorney  General  of  the  United 
States,  support  your  version  of  the  events.  FBI  agents  in  a  telet3rpe 
similarly  support  the  existence  of  such  an  agreement. 

No.  2,  Mr.  Neuwirth  and  Mr.  Nussbaum  claim  that  Neuwirth 
never  objected  to  the  agreement  and  that  Mr.  Nussbaum  did  not 
overrule  him.  Yet  again,  you,  Mr.  Margolis,  Mr.  Adams,  and  Mr. 
Heymann  say  that  Neuwirth  did  object  and  that  Mr.  Nussbaum  did 
overrule  him. 

No.  3,  Mr.  Nussbaum  claimed  that  he  did  not  remember  talking 
to  Deputy  Attorney  General  Hejonann  the  morning  of  July  22,  but 
Mr.  Heymann  says  that  he  did  talk  to  him  on  the  phone.  Mr.  Nuss- 
baum said  that  Mr.  Heymann  did  not  express  anger,  did  not  tell 
him  that  he  was  making  a  terrible  mistake.  Mr.  Nussbaum  claims 
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that  he  did  not  tell  Mr.  Heymann  that  he  would  talk  to  other  peo- 
ple about  the  procedures  and  call  him  back.  Yet  Mr.  Heymann,  a 
professor  and  public  servant  of  the  highest  integrity,  you  have  tes- 
tified to  that,  and  others  as  well,  and  I  know  him  personally  and 
believe  that,  says  that  Mr.  Nussbaum 

The  Chairman.  Senator  Hatch,  at  that  point,  in  addition,  I  think 
Mr.  Margolis,  you  said  you  put  Mr.  Heymann  on  the  phone  with 
Mr.  Nussbaum. 

Senator  HATCH.  That's  right. 

The  Chairman.  Is  that  correct? 

Mr.  Margolis.  There  was  no  doubt  in  my  mind,  that's  right,  they 
talked. 

The  Chairman.  In  other  words,  you  were  speaking  to  Phil  Hey- 
mann in  the  afternoon. 

Mr.  Margolis.  In  the  morning. 

The  Chairman.  In  the  morning  and  then  you  put  Mr.  Nussbaum 
on  with  him? 

Mr.  Margolis.  That's  right.  This  phone  conversation  took  place 
in  Mr.  Nussbaum's  own  office. 

The  Chairman.  Excuse  me,  Senator. 

Senator  Hatch.  Mr.  Chairman,  if  I  could  just  sum  up  the  last 
few  sentences  here.  I  know  my  time  is  up.  But  Mr.  Heymann  says 
that  Mr.  Nussbaum  did  say  those  things  and  that  he  did  promise 
to  call  before  making  a  decision.  Now,  I  find  some  of  these  con- 
tradictions and  difficulties  deeply  troubling.  You  know,  these  are 
many.  You  would  have  to  say  there  are  many  other  such  conflicts 
that  concern,  I  think,  people  on  this  Committee. 

For  example,  the  differences  in  testimony  concerning  Ms.  Susan 
Thomases'  phone  call  to  Mr.  Nussbaum,  the  communication  of  the 
First  Lady's  concerns  and  the  First  Lady's  calls  or  call  to  Mr.  Nuss- 
baum on  July  22.  These  calls  were  critical  because  they  were  the 
only  significant  events  which  occurred  between  the  time  Mr.  Nuss- 
baum reached  an  agreement  with  you  and  Mr.  Adams  and  the  time 
he  decided  to  not  honor  what  you  consider  to  be  agreements.  These 
are  matters  that  I  think  are  of  great  concern  to  this  Committee. 

I  know  you,  I  know  your  reputation,  you  are  everything  that  you 
would  want  in  a  law  enforcement  official,  honest,  decent,  intel- 
ligent, very  skilled,  and  I  think  you  serve  your  country  well,  and 
I  appreciate  you  testifying  here  today.  Thank  you  for  being  here. 

Mr.  Margolis.  I  appreciate  that,  Senator,  and  I  think  you  also 
know  how  much  it  pains  me  to  be  here  today. 

Senator  HATCH.  Of  course,  I  do.  It  pains  me  too. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Margolis,  the  notes  of  Mr.  Heymann  that 
you  referred  to  that  you  were  asked  about  by  Senator  Hatch  and 
you  said,  well,  you  would  rather  focus  on  Mr.  Adams  because  those 
were  rank  hearsay,  those  are  the  notes  that  Mr.  Heymann  put 
down  just  before  he  left  the  Justice  Department  some  9  months,  I 
think,  after  this  event  that  we're  talking  about. 

Mr.  Margolis.  About  6  months. 

Senator  Sarbanes.  Pardon? 

Mr.  Margolis.  About  6  months. 

Senator  Sarbanes.  March  1994,  I  think. 

Mr.  Margolis.  We  sat  down  in  late  January. 
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Senator  Sarbanes.  OK. 

Mr.  Margolis.  He  left  in  February. 

Senator  Sarbanes.  All  right.  So  he  made  those  notes  on  the  basis 
of  what  people  were  telling  him  at  the  time  and  I  guess  his  own 
recollection  of  some  of  these  events. 

Mr.  Margolis.  That's  right.  But  as  to  what  happened  in  Mr. 
Nussbaum's  office,  that's  rank  hearsay  that  he  got  from  Roger  and 
I,  not  from  any  firsthand  knowledge.  That's  what  I  meant. 

Senator  Sarbanes.  Roger  Adams  made  his  notes  about  a  week 
after  the  event,  I  think? 

Mr.  Margolis.  Just  about. 

Senator  Sarbanes.  Now,  I  take  it  everyone  was  concerned  to  me- 
morialize things,  maybe,  or  try  to  get  something  down  after  the 
discovery 

Mr.  Margolis.  No,  Senator,  I  never  take  notes. 

Senator  Sarbanes.  I  understand  that. 

Discovery  of  the  writing  and  the  criticism  that  then  emerged  in 
the  press.  There  seemed  to  be  a  lot  of  sensitivity  to  the  criticism. 
In  fact,  the  Justice  Department,  as  I  understand  it,  was  very  upset 
by  this  reference  in  the  paper,  which  I  think  was  unfortunate  be- 
cause as  we  look  at  what  the  White  House  issued,  it  was  not  the 
language  that  was  in  the  newspaper  story.  So  there  was  a  dis- 
connect there,  and  of  course,  the  Justice  Department  related  to  the 
language  that  was  in  the  newspaper  story. 

Mr.  Margolis.  Correct.  I  was  upset.  I  was  personally  upset. 

Senator  Sarbanes.  Oh,  I  understand  that,  and  so  was  Mr.  Hey- 
mann,  as  I  understand  it  from  his  testimony  here  today.  The  Park 
Police,  I  guess,  were  also  upset  during  this  period,  were  they  not? 

Mr.  Margolis.  Their  upset,  according  to  Mr.  Collier,  went  far  be- 
yond that  press  statement.  They  felt  and  he  felt  that  they  were 
being  bullied. 

Senator  Sarbanes.  Yes.  There  was  a  considerable  concern  on  the 
part  of  the  law  enforcement  people,  somehow,  though,  that  they 
were  being  criticized  for  not  having  done  a  full  investigation.  Is 
that  right?  Once  the  note  was  found. 

Mr.  Margolis.  I  believe  I  would  have  to  concede  that  that  is  a 
legitimate  criticism,  that  we  at  the  Justice  Department  have  to  an- 
swer and  me  in  particular  because  I  was  responsible  for  that  deci- 
sion not  to  walk  away.  That  was  my  decision. 

Senator  Sarbanes.  All  right.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Then  a  couple  of  days  after 

Mr.  Margolis.  You're  going  to  ask  me  the  difference  between 
hearsay  and  rank  hearsay.  Right?  I  knew  you  were  going  to  do 
that. 

Mr.  Ben-Veniste.  No,  it's  too  late  to  do  that.  I  am  not  going  to 
ask  you  why,  as  a  prosecutor  for  all  those  years,  you  don't  take 
notes,  because  I  try  to  get  Jencks  material  every  once  in  a  while 
from  you. 

Mr.  Margolis.  And  I  believe  you  learned  that  practice  in  the 
Southern  District. 

Mr.  Ben-Veniste.  I  did,  and  we  all  had  a  lot  of  fun  in  those  days. 

But  Mr.  Adams  wrote  his  memo  a  couple  of  days  after  the  note 
was  found  reflecting  conversations  that  had  occurred  the  previous 
week. 


1441 

Mr.  Margolis.  You  know,  I  believe,  and  Roger  would  be  a  better 
witness  of  this,  but  I  believe  he  wrote  that  memo  at  Mr.  Hey- 
mann's  request. 

Mr.  Ben-Veniste.  Let  me  show  you  a  memo  that  reflects  a  meet- 
ing which  you  had  with  Tom  Collier  and  Roger  Adams. 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  If  we  could  hand  the  witness — do  you  have  it 
handy?  It's  F-139.  It's  a  DO  J  document. 

Mr.  Margolis.  I  have  it  now. 

Mr.  Ben-Veniste.  I  know,  David,  you  haven't  had  a  chance  to 
study  these  materials,  so  I  want  to  give  you  whatever  time  you 
need  to  look  at  it.  It  appears  to  reflect  a  meeting  with  Tom  Collier 
on  July  29,  1993,  that  you  and  Roger  Adams  attended. 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Do  you  remember  that  meeting? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Now,  at  that  meeting,  Tom  Collier  was  really 
venting  his  concern. 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  On  behalf  of  his  Park  Police,  since  that  was 
his  agency  under  his  supervision,  about  what  had  happened  and 
reflected  the  fact  that  they  were  upset  with  the  kind  of  publicity 
that  had  gone  on  and  now  they're  looking  back  to  the  following — 
to  the  prior  week  and  now  they've  got  a  lot  of  bruised  feelings  and 
they're  being  criticized  for  the  way  the  investigation  has  been  run. 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Take  a  look  at  where  it  says  "Next  topic."  The 
next  topic  was 

Mr.  Margolis.  Which  page  is  this? 

Mr.  Ben-Veniste.  On  the  first  page. 

Mr.  Margolis.  On  the  first  page? 

Mr.  Ben-Veniste.  Right  under  the  line  that  comes  across  about 
a  third  of  the  way  down. 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  Next  topic  was  David  Margolis  and  Roger 
Adams  told  Collier  of  the  Wednesday  meeting  where  we  went  over 
the  ground  rules  for  the  search  the  next  day.  Do  you  see  that? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  In  the  meeting  with  Collier,  were  you  trying 
to  be  candid  with  him? 

Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  And  tell  him  whatever  was  concerning  you  in 
terms  of,  more  or  less 

Mr.  Margolis.  To  let  him  know  how  this  all  developed.  He  might 
have.  I  have  a  vague  recollection  of  him  asking,  how  we  came  to 
do  the  search  in  the  way  we  did. 

Mr.  Ben-Veniste.  Here  he  said,  "Tell  Collier  of  the  meeting  be- 
tween David  Margolis  and  Roger  Adams  and  Nussbaum  on  Thurs- 
day morning  at  which  Bernie  said  he  would  examine  the  docu- 
ments himself  and  we  would  not  see  them.  I  told  him  how  we  ar- 
gued with  Bernie  that  that  was  not  a  good  idea,  a  big  mistake. 
Nussbaum  made  us  wait  while  he  considered  the  question  and 
after  1:00  p.m.  conducted  the  search  with  him  and  his  staff  only 
actually  seeing  the  documents."  Do  you  see  that? 
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Mr.  Margolis.  Yes. 

Mr.  Ben-Veniste.  In  that  summary  of  that  part  of  the  meeting 
with  CoUier,  is  it  correct  that  at  least  it's  not  reflected  in  the  memo 
that  Bernie  went  back  on  a  deal. 

Mr.  Margolis.  It  does  not  say  that.  That's  correct. 

Mr.  Ben-Veniste.  But  nevertheless,  that  is  your  recollection? 

Mr.  Margolis.  Absolutely. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  think  that  has  exhausted  my 
inquiry. 

The  Chairman.  We  can  finish  up  by  5:30  p.m.  I  know  Senator 
Shelby  has  several  questions  and  Mr.  Chertoff  has  several  ques- 
tions. I  am  going  to  recognize  Senator  Shelby. 

Senator  Shelby.  I  thank  you,  Mr.  Chairman.  I  will  try  to  be 
brief  I  appreciate  Mr.  Margolis'  being  here  today. 

Mr.  Margolis,  just  to  carry  you  back  again  to  the  time  that  the 
so-called  note  was  discovered  or  rediscovered,  when  did  the  Justice 
Department  learn  of  that?  Not  immediately? 

Mr.  Margolis.  No.  And  while  I  don't  have  in  front  of  me  the 
date,  it  was  the  night  that  Mr.  Heymann  and  the  Attorney  General 
went  to  the  White  House  and  Mr.  Heymann  called  me  from  there. 

Senator  SHELBY.  Did  they  go  to  the  White  House  and  then  they 
were  informed  that  the  White  House,  that  they  had  found  the  so- 
called  note? 

Mr.  Margolis.  My  best  recollection  is  that  they  weren't  informed 
of  the  discovery  of  the  note  until  they  were  actually  at  the  White 
House.  But  I  may  be  wrong  about  that. 

Senator  Shelby.  Was  this  some  more  or  less  27  hours  after  the 
note  was  first  so-called  discovered? 

Mr.  Margolis.  I  believe  that's  about  right. 

Senator  Shelby.  Is  that  unusual  in  a  high-level  investigation 
like  this? 

Mr.  Margolis.  Well,  Senator,  in  a  lot  of  ways  this  is  not  a  nor- 
mal investigation 

Senator  Shelby.  No,  it's  not. 

Mr.  Margolis.  — because  of  the  people  who  it  involves,  and  the 
sensitivities,  and  I  would  say  I  would  like  to  have  that  note  imme- 
diately. But  the  delay  of  27  hours,  I  don't  see  what  practical  signifi- 
cance that  made.  What  it  did,  once  again,  was  it's  the  optics,  people 
then  begin  once  again  to  question  the  bona  fides  and  that's  the 
problem. 

Senator  Shelby.  It  fueled  the  suspicion. 

Mr.  Margolis.  Yes. 

Senator  Shelby.  Did  it  not,  sir? 

Mr.  Margolis.  Exactly. 

Senator  Shelby.  Mr.  Margolis,  I  know  you  don't  know,  but  do 
you  believe  that  those  27  pieces  of  paper,  yellow  pieces  of  paper, 
torn  out  of  a  yellow  sheet,  a  yellow  pad,  a  legal  pad,  do  you  believe 
that  they  stayed  in  that  briefcase  for  some  6  days  from  the  date 
of  his  death  till  they  were  so-called  discovered?  Do  you  believe  this 
of  your  own,  or  do  you  doubt  it? 

Mr.  Margolis.  I  did  not  believe  that  until  I  first  heard  what  Mr. 
Spafford  said. 

Senator  Shelby.  Sure. 
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Mr.  Margolis.  Now  I  learned  this  afternoon  that  there  are  other 
people  who  say  the  same  thing,  several  other  people.  So  I  just  don't 
know. 

Senator  Shelby.  I  know  you  don't  know. 

Mr.  Margolis.  If  you  had  asked  me  that  question  3  weeks 
ago 

Senator  Shelby.  Do  you  have  some  doubt? 

Mr.  Margolis.  I  have  some  doubt  as  to  what  happened,  yes,  sir. 

Senator  Shelby.  OK. 

Mr.  Margolis.  That's  why  I  said  before,  Senator,  I  am  glad  Ken 
Starr  has  to  judge  it  now. 

Senator  Shelby.  Well,  you're  very  candid. 

Is  it  incomprehensible  that  5  or  6  days  went  on,  no  one  looked 
at  that  briefcase  after  was  it  Mr.  Sloan  that  told  Mr.  Nussbaum 
initially  that  there  were  yellow  pieces  of  paper  at  the  bottom  of 
that  briefcase  and  that  no  one  looked  at  it?  I  mean,  just  common 
sense,  no  one  looked  at  it  during  that  interval? 

Mr.  Margolis.  I  have  no  explanation,  other  than  incompetence 
or  being  busy  with  other  things.  I  say  once  again  I  would  like  to 
think  that  if  I  had  gone  through  the  briefcase 

Senator  Shelby.  You  would  have  looked  at  it  first,  would  you 
not? 

Mr.  Margolis.  I  would  have  found  it,  I  believe. 

Senator  Shelby.  You  would  have  found  it.  Would  it  have  given 
you  reason  to  believe  that  somebody  said,  "Here's  his  briefcase.  Oh, 
Bemie,  there  are  some  pieces  of  paper  in  the  bottom  of  the  brief- 
case," and  you  just  move  it  on  and  don't  look  at  it? 

Mr.  Margolis.  I  would  have  taken  it  out  and  then  I  wouldn't 
have  put  it  together  myself  because  that  would  have  probably 
taken  6  years,  but  I  would  have  found  somebody  who  could  do  it. 

Senator  Shelby.  Thank  you. 

Mr.  Margolis.  But  I  should  add  that's  what  I  get  paid  for.  That's 
why  I  should  have  been  allowed  to  do  this. 

Senator  Shelby.  Sure. 

Mr.  Chertoff.  I  just  wanted  to  ask  you  a  couple  of  final  ques- 
tions, Mr.  Margolis. 

On  the  issue  of  Mr.  Heymann's  notes,  which  you  have  in  front 
of  you,  those  were  prepared  shortly  before  he  left  the  Department 
in  1994.  Right? 

Mr.  Margolis.  Correct. 

Mr.  Chertoff.  My  understanding  is  that  you,  he,  Mr.  Adams, 
and  a  couple  of  other  people  sat  down  to  kind  of  pull  together  the 
records  of  these  events  before  he  left? 

Mr.  Margolis.  That's  correct.  In  anticipation  of  his  being  inter- 
viewed by  the  Independent  Counsel  at  that  time. 

Mr.  Chertoff.  Of  course,  to  the  extent  that  that  reflects  his 
recollection  of  his  own  firsthand  conversations,  that  is  not  hearsay. 
Right? 

Mr.  Margolis.  That's  correct. 

Mr.  Chertoff.  To  the  extent  it  reflects  what  you  and  Mr.  Adams 
told  him,  it  is  what  you  and  Mr.  Adams  told  him  really  as  part  of 
your  official  responsibilities  as  employees  of  the  U.S.  Government. 

Mr.  Margolis.  Oh,  sure. 
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Mr.  Chertoff.  So,  although  it's  rank  hearsay,  it's  what  would  be 
considered  admissible  hearsay  in  court? 

Mr.  Margolis.  So  it's  really  just  plain  hearsay. 

Mr.  Chertoff.  Right. 

Mr.  Margolis.  OK. 

Mr.  Chertoff.  Now  let  me  ask  you,  did  you  ever  read  the  302's 
of  the  interviews  of  various  people  that  were  conducted  by  Mr. 
Nussbaum,  Mr.  Neuwirth,  by  the  FBI  as  part  of  this  obstruction  of 
justice  investigation? 

Mr.  Margolis.  At  the  time,  I  did. 

Mr.  Chertoff.  None  of  the  302's  we  have  seen,  or  the  reports, 
make  mention  of  the  fact  that,  among  other  people  who  were  in  the 
room  with  the  note  on  the  26th,  was  the  First  Lady.  When  did  you 
first  learn  that  the  First  Lady  was  in  the  room  on  the  26th  with 
the  note  after  it  had  been  assembled? 

Mr.  Margolis.  I  am  not  sure  that  I  know  that.  That  does  not 
ring  a  bell  with  me.  The  26th  being  the  day  that  the  note  was 
found? 

Mr.  Chertoff.  Right.  On  the  day  the  note  was  assembled — was 
supposedly  found  by  Mr.  Neuwirth,  and  it  was  assembled  in  Mr. 
Nussbaum's  office.  The  testimony  we  have  had  is  that  Mr.  Burton 
came  in.  You  knew  that.  Right? 

Mr.  Margolis.  I  am  not  sure  I  did.  I  probably  did,  but  I  don't 
remember. 

Mr.  Chertoff.  It's  in  the  302. 

Mr.  Margolis.  OK.  Then  I  did. 

Mr.  Chertoff.  The  302  also  indicates  that  Mr.  Nussbaum  was 
in  there  looking  at  the  note  and  Mr.  Neuwirth  was  in  there  with 
the  note. 

Mr.  Margolis.  All  at  the  same  time,  all  of  these  people  at  the 
same  time? 

Mr.  Chertoff.  Yes,  during  that  evening.  The  302's  we  have  seen 
do  not  indicate,  and  in  fact  the  notes,  the  underl3dng  notes  taken 
by  Agent  Salter  of  his  interview  with  Steve  Neuwirth  do  not  indi- 
cate, that  the  First  Lady  of  the  United  States  was  also  in  there  for 
some  period  of  time,  some  short  period  of  time  on  the  26th,  and 
was  at  least  shown  the  note  if  she  didn't  read  it. 

Mr.  Margolis.  Mr.  Neuwirth  would  or  would  not  know  that? 

Mr.  Chertoff.  According  to  all  the  testimony  we  have  had 
heard,  this  is  one  thing  that  has  been  consistent,  Mr.  Neuwirth 
was  there  and  Mr.  Nussbaum  was  there  and,  in  fact,  Mr.  Nuss- 
baum brought  the  First  Lady  in. 

Mr.  Margolis.  OK. 

Mr.  Chertoff.  That  has  been  the  consistent  testimony  here,  and 
my  understanding  from  your  previous  answer  is  that  you  did  not 
know  from  the  investigative  work  done  by  the  FBI  on  the  obstruc- 
tion of  justice  investigation,  that  the  First  Lady  had  been  in  that 
room  with  the  note,  until  sitting  right  here.  I  have  told  you  that. 

Mr.  Margolis.  That's  right.  If  I  did  know,  I  certainly  don't  re- 
member it.  But  if  it  wasn't  in  the  report,  I  don't  know  how  I  would 
have  known. 

Mr.  Chertoff.  Now,  finally,  let  me  ask  you  a  question  that  re- 
lates to  what  Mr.  Ben-Veniste  talked  about  with  the  fingerprints. 
He  said  that  the  fingerprint  expert  had  indicated  that  the  way  in 
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which  the  note  was  torn  up  was  consistent  with  it  not  having  been 
torn  up  after  it  was  discovered.  Of  course,  I  guess  it  follows  from 
that  it  is  also  consistent  that  it  was  torn  up  after  it  was  discovered. 
Were  you  aware  that  Mr.  Foster's  fingerprints  were  not  discovered 
on  the  note? 

Mr.  Margolis.  That's  my  recollection. 

Mr.  Chertoff.  Do  you  know  whether — I  mean  you  can  decline 
to  answer  on  the  grounds  of  expertise — did  it  seem  to  you  likely 
that  if  someone  were  to  take  a  piece  of  yellow  paper,  tear  it  into 
26,  27,  28  pieces,  applying  whatever  strength  is  necessary  in  order 
to  make  those  tears,  does  it  seem  to  you  likely  that  a  fingerprint 
would  be  left? 

Mr.  Margolis.  I  do  have  enough  experience  to  know  that  you 
can  never  tell  what  is  going  to  happen  with  fingerprints. 

Mr.  Chertoff.  It  is  also  clear  that  if  one  had  two  pieces  of  paper 
and  folded  them  over  and  then  tore  them  up  into  28  pieces,  it 
would  only  be  the  outside  piece  of  paper,  the  second  piece  of  paper, 
that  would  have  the  prints. 

Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Thank  you  very  much,  Mr.  Margolis. 

Mr.  Margolis.  Can  I  go  back? 

Mr.  Chertoff.  Sure. 

Mr.  Margolis.  The  question  about  the  First  Lady  being  present 
in  the  room,  that  would  be  of  no  professional  interest  to  me  to 
know  that  one  way  or  the  other.  The  only  interest  would  be  if  peo- 
ple were  being  interviewed  and  were  purporting  to  say — identify  all 
the  people  in  the  room  and  they  left  her  out.  That,  their  leaving 
her  out,  would  be  of  interest  to  me. 

Mr.  Chertoff.  Well,  that  is  a  very  good  point.  Let  me  make  it 
clear.  We  have  had  a  considerable  amount  of  testimony  here  from 
Agent  Salter.  Mr.  Neuwirth  was  confronted  with  this.  We  have  not 
only  Mr.  Neuwirth's  302,  but  also  the  underlying  agent  notes  were 
produced.  Mr.  Nussbaum,  we  have  his  302.  We  have  Park  Police 
reports.  In  none  of  those  reports  when  there  is  an  account  given 
of  what  occurred  and  who  came  in  and  who  came  out,  and  particu- 
larly Mr.  Neuwirth's,  the  notes  of  Mr.  Neuwirth's  interview  is  like 
a  narrative  the  agent  is  copying  down — that  these  narratives  con- 
sistently talk  about  Mr.  Burton  being  present,  Mr.  Neuwirth  being 
present,  Mr.  Nussbaum  being  present,  and  Mr.  McLarty  being 
called.  In  not  one  of  them  is  there  any  record  of  anyone  having 
mentioned  the  fact  that  the  First  Lady  was  present  in  the  room. 
I  take  it  that  you  would  consider  that  significant? 

Mr.  Margolis.  Yes.  I  think  it's  one  of  those  examples  that  Phil 
gave  of  where  you,  for  obvious  motivation  to  not  embarrass  your 
boss — if  there  is  any  embarrassment  there,  I  don't  know  what  there 
would  be — ^you  cast  significant  suspicion  on  an  otherwise  legitimate 
operation. 

Mr.  Chertoff.  You  would  want  to  know  why  it  is  that  people  de- 
cided to  omit  the  presence  of  one  person  who  was  in  the  room  dur- 
ing the  events  of  that  day? 
Mr.  Margolis.  Yes. 

Mr.  Chertoff.  Thank  you,  Mr.  Margolis. 
The  Chairman.  Senator  Sarbanes. 
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Senator  Sarbanes.  Well,  Mr.  Chairman,  I  am  going  to  make  an 
observation. 

The  Chairman.  Sure. 

Senator  Sarbanes.  Mr.  Ben-Veniste  wants  to  make  an  observa- 
tion. Then  I  will  yield  to  Senator  Dodd,  who  I  think  has  one. 

Mr.  Margolis,  Senator  Shelby  made  quite  a  to-do  about  this  note 
not  being  discovered  for  6  days  in  his  questioning  to  you. 

Mr.  Margolis.  Yes. 

Senator  Sarbanes.  Now,  you  were  in  the  office  on  the  afternoon 
of  Thursday,  July  22.  Is  that  correct? 

Mr.  Margolis.  Correct. 

Senator  Sarbanes.  That  is  when  Nussbaum  took  the  files  out  of 
the  briefcase  and  apparently  then  afterwards  someone  put  the 
briefcase  back  against  the  wall  behind  his  desk  or  by  his  desk.  I 
am  not  sure  which. 

The  next  day  was  Friday.  That  was  the  day  Vince  Foster's  fu- 
neral was  held  in  Little  Rock.  Are  you  aware  that  apparently  ev- 
eryone out  of  the  Counsel's  Office  went  to  the  funeral? 

Mr.  Margolis.  It  wouldn't  surprise  me. 

Senator  Sarbanes.  Saturday  and  Sunday,  Nussbaum  testified 
earlier,  he  did  not  come  into  the  office  and,  in  fact,  told  his  people 
to  take  the  weekend  off  because  they  had  been  through  a  very 
harrowing  week.  That  wouldn't  surprise  you  either,  I  assume? 

Mr.  Margolis.  No. 

Senator  Sarbanes.  So,  effectively,  Monday,  the  26th,  was  the 
first  working  day  after  Thursday,  the  22nd,  and  it  is  on  that  day 
that  Neuwirth,  in  packing  this  thing  up,  found  these  papers. 

I  don't  make  a  big  point  of  it,  but  I  think  it's  important  to  get 
on  the  record,  since  it  was  constantly  asserted,  well,  6  days  passed 
and  so  forth  and  so  on.  Literally,  in  a  working  sense,  it  was  found 
the  next  day.  I  mean,  you  were  there  on  Thursday. 

Mr.  Margolis.  Correct. 

Senator  Sarbanes.  Friday,  everyone  went  to  the  funeral.  Satur- 
day and  Sunday,  the  office  was  shut  down  and  people  were  away. 
Monday,  they  came  in.  Monday  is  the  day  that  Neuwirth  had  this 
matter. 

I  think  Mr.  Ben-Veniste  has  one  quick  point,  and  then  I  know 
Senator  Dodd  has  to  be  recognized. 

Mr.  Ben-Veniste.  Putting  aside  fingerprints,  because  I  think  you 
have  given  the  answer  that  whether  somebody  is  going  to  leave  fin- 
gerprints tearing  up  a  note  has  got  a  lot  to  do  with  the  individual 
characteristics  of  the  person,  whether  you  sweat,  you  make  the  mo- 
tion not  reflected  in  the  record  of  rubbing  your  fingers  together, 
whether  they  sweat,  what  the  conditions  are  in  the  room,  how  long 
ago  the  person  has  washed  his  hands  and  so  forth.  Correct? 

Mr.  Margolis.  Correct. 

Mr.  Ben-Veniste.  So  that  wouldn't  surprise  you  that  no  finger- 
prints of  Mr.  Foster  were  on  the  note? 

Mr.  Margolis.  Correct. 

Mr.  Ben-Veniste.  With  respect  to  the  FBI,  though,  in  producing 
302  reports,  a  lot  of  it  depends  on  what  the  question  is  that  is 
asked? 

Mr.  Margolis.  Excuse  me? 
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Mr.  Ben-Veniste.  In  terms  of  what  answer  you  get  and  evaluat- 
ing the  answers  that  are  reflected  in  a  302  report,  is  much  deter- 
mined on  what  question  was  actually  asked  by  the  agent? 

Mr.  Margolis.  Correct. 

Mr.  Ben-Veniste.  Where  you  see  a  reference  that  the  note  is 
touched  by  Bernie  Nussbaum,  Steven  Neuwirth,  and  maybe  Bill 
Burton,  you  would  assume  that  the  question  was  who  touched  the 
note? 

Mr.  Margolis.  You  would  assume,  but  you  wouldn't  know.  Yes. 

Mr.  Ben-Veniste.  I  have  nothing  further.  Thank  you  very  much. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  Dodd.  Thank  you.  Senator  Sarbanes. 

Thank  you,  Mr.  Margolis. 

Mr.  Margolis.  Senator. 

Senator  Dodd.  I  apologize  for  not  getting  over  here  at  the  outset 
of  your  comments  and  I  appreciate  under  the  circumstances  health- 
wise  that  you  were  able  to  give  us  some  time  here. 

Mr.  Margolis.  I  should  point  out,  Senator,  I  joined  the  U.S.  At- 
torney's office  on  the  recommendation  of  your  father  in  Hartford  in 
1965. 

Senator  Dodd.  Yes,  it's  nice  to  see  you  again.  Thank  you  for 
mentioning  it,  too.  I  appreciate  your  doing  that  very  much. 

I  don't  have  any  specific  questions,  but,  Mr.  Chairman,  I  would 
like,  and  I  gather  we  are  going  to  have  some  votes  coming  up,  and 
if  I  could,  I  would  just  like  to  make  a  couple  of  observations,  the 
first  of  which  is  about  you,  Mr.  Chairman. 

I  think  you  have  done  a  first-rate  job  with  these  hearings.  This 
is  not  an  easy  matter  when  you  have  emotional  questions  like  this 
and  to  deal  with  it  effectively.  I  just  want  to  begin  these  short  and 
brief  remarks  by  thanking  you  for  the  very  fine  job  that  you  have 
done,  the  fine  job  that  Mr.  Chertoff  has  done  as  well,  a  very,  very 
competent,  extremely  cooperative.  I  know  those  of  us  on  this  side 
and  I  am  confident  each  Member  will  express  their  own  views  on 
this,  but  I  wanted  to  take  the  opportunity  to  thank  both  of  you.  I 
realize  we  are  going  to  have  more  time  together,  I  gather,  this  fall. 

I  may  reserve  final  judgment  on  those  comments. 

So  I  will  limit  them  to  this  phase.  I  do  not  want  to  get  carried 
away  here,  Mr.  Chairman. 

The  Chairman.  Subject  to  withdrawal. 

Senator  Dodd.  Subject  to  modification,  at  any  rate. 

Second,  to  thank  my  colleague  and  dear  friend  from  Maryland, 
Senator  Sarbanes,  for  the  tremendous  job  he  has  done  as  well.  I 
know  in  working  with  you  he  spent  a  lot  of  hours,  but  the  public 
doesn't  always  see  the  amount  of  time  that  is  spent  between  Mem- 
bers and  staff  to  work  out  how  these  hearings  will  be  conducted 
and  how  the  work  will  be  done. 

Senator  Sarbanes  has  made  unique  and  many  contributions  to 
this  country  over  the  years,  and  I  suspect,  and  I  haven't  asked  him, 
but  this  is  not  something  he  planned  on  spending  a  good  part  of 
a  career  out  here,  but  he  has  done  a  magnificent  job,  in  my  view, 
over  the  last  number  of  months.  We  are  very  fortunate  to  have 
Richard  Ben-Veniste  and  his  staff  as  well.  I  am  deeply  grateful  to 
all  of  them  for  the  tremendous  work  on  this  first  phase. 
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Mr.  Chairman,  as  I  said  about  4  weeks  ago,  I  guess,  when  we 
started  this,  our  charge,  as  I  understood  it,  and  every  person  may 
have  a  different  point  of  view,  but  our  charge  during  this  set  of 
hearings  was  to  answer  a  narrowly  tailored  question,  despite  some- 
times we  wander  off  in  different  directions.  The  question  that  I  un- 
derstood it  to  be,  anyway,  was:  Did  anyone  at  the  White  House  im- 
pede the  police  investigation  of  Vince  Foster's  tragic  suicide? 

That  was  really  the  bottom-line  question  for  us,  and  having  spent 
these  past  4  weeks  now,  we  have  listened  to  32  witnesses,  there 
have  been  62  depositions,  testifying  for  over  80  hours  before  this 
Committee  over  some  13  days,  in  my  view,  the  answer  to  that 
question  is  "no."  I  have  deep  respect  for  all  the  witnesses  who  have 
been  here.  I  asked  every  relevant  witness  that  came  before  the 
Committee,  that  was  from  the  support  staff  and  people  who  worked 
at  the  White  House,  some  20  witnesses  who  are  direct  employees 
of  the  White  House,  a  series  of  questions. 

I  wanted  to  ask  each  one  of  them  very  pointedly  the  question 
that  it  was  important  to  have  for  the  record,  and  the  sum  and  sub- 
stance of  those  questions  was:  Was  any  attempt  made  to  destroy 
documents  or  hide  them  from  law  enforcement  officials  during  the 
investigation?  All  20,  I  would  point  out,  which  I  know  my  col- 
leagues are  all  aware  of  all,  20  unequivocally  answered  negatively 
to  that  question,  that  they  had  not. 

Were  there  conflicts  and  contradictions  in  the  testimony?  Abso- 
lutely. And  I  think  as  Senator  Sarbanes  said  earlier  today,  and  I 
underscore  it,  I  think  all  of  us,  and  I  presume  Mr.  Margolis,  with 
years  of  experience,  when  you  get  all  your  witnesses  singing  out  of 
the  same  page  and  the  same  hymn  book  with  the  same  recollec- 
tions, you  begin  to  get  suspicious. 

I  remember  in  law  school  that  a  professor  of  mine  in  criminal 
law  used  to  say  you  never  knew  what  was  going  to  come,  but  would 
have  someone  come  into  the  classroom  and  engage  in  this  fake 
holdup.  It  would  last  about  maybe  45  seconds  or  a  minute,  and 
then  race  out  of  the  room.  And  there  may  have  been  50,  60,  70  stu- 
dents, and  then  for  the  next  hour  he  would  ask  each  one  of  us  to 
write  down  exactly  what  we  saw,  exactly  what  we  heard,  exactly 
what  occurred. 

It  was  not  uncommon  to  get  almost  as  many  different  answers 
to  those  questions  as  there  were  students  in  that  room,  a  minute 
after  the  event  had  occurred,  not  2  years  after  an  event  occurred. 
It  is  always  an  interesting  exercise  as  to  what  people  who  have  no 
intention  of  engaging  in  any  corruption  of  any  kind  may  see  when 
faced  with  a  similar  set  of  circumstances. 

At  any  rate,  I  wasn't  surprised  by  some  of  those  contradictions, 
and  certainly  while  people's  recollections  differ  when  you  ask  them 
who  they  called  or  talked  to  at  precise  moments,  again  I  think  any 
average,  normal  person  would  expect  that  those  would  be  difficult. 
That  should  not  surprise  us.  Obviously,  as  I  said,  many  of  us  have 
a  hard  time  remembering  what  we  did  the  day  before. 

Nevertheless,  the  impression  I  was  left  with  by  these  contradic- 
tions was  not  people  conspiring  to  do  something  venal.  I  don't  think 
I  listened  to  a  single  witness  that  I  thought  at  the  end  of  it  they 
were  lying.  I  think  they  honestly  were  reporting  to  us  what  they 
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saw,  what  they  thought  they  heard,  what  they  thought  they  did. 
And  I  include  all  of  the  witnesses  who  were  before  us. 

People  were  in  shock,  obviously.  People  were  grieving.  Someone 
they  had  worked  with,  that  they  had  loved  and  had  known,  in  some 
cases  had  known  all  their  lives,  had  taken  his  own  life.  It  is  cer- 
tainly easy,  as  all  of  us  know,  to  second-guess  difficult  decisions 
made  during  times  like  that. 

Were  mistakes  made?  Absolutely.  With  the  benefit  of  hindsight, 
can  we  question  the  appearance  of  some  actions  and  judgment, 
some  decisions?  Absolutely.  No  question  about  it,  and  we  certainly 
have.  But  at  the  end  of  the  day,  as  I  said,  mistakes  and  bad  politi- 
cal judgment  are  a  far  cry,  in  my  view,  from  illegality  or  unethical 
behavior.  Therefore,  there  is  no  evidence,  as  I  see,  that  anyone  did 
anything  illegal  or  unethical.  Even  the  sharpest  critics  of  the  White 
House  have  stated  pretty  categorically  that  they  did  not  see  any- 
thing illegal  or  unethical.  Disagreed  with  them,  thought  they  could 
have  made  some  better  judgments  on  some  calls,  but  I  have  never 
heard  even  the  sharpest  critics  say  that. 

So,  Mr.  Chairman,  there  are  lots  of  theories,  of  course,  spun  at 
hearings,  and  these  set  of  hearings  are  no  different,  based,  in  some 
cases,  on  innuendo  and  circumstantial  evidence.  And  the  normal 
contradictions  that  are  to  be  expected  when  32  witnesses,  61  depo- 
sitions where  people  are  trying  to  remember  minute  details  that  oc- 
curred in  the  midst  of  an  incredible  emotional  event  more  than  2 
years  ago. 

This  was  a  suicide  investigation.  Law  enforcement  officials  may 
have  been  upset  about  the  way  they  were  treated,  perhaps  with 
some  good  cause  and  reason.  But  they  all  confirmed  when  they  tes- 
tified before  us  here,  that  one  of  the  conduct  that  we  have  spent 
these  days  reliving  affected  the  results,  the  ultimate  results,  of 
their  investigation. 

After  all  of  the  hearings  and  after  listening  to  all  of  these  wit- 
nesses, at  least  for  my  part,  Mr.  Chairman,  as  one  Member  of  this 
Committee,  I  have  concluded  that:  No.  1,  Vince  Foster  tragically 
committed  suicide;  No.  2,  Whitewater  had  nothing  to  do  with  his 
tragic  death;  and.  No.  3,  there  is  no  evidence  that  anyone  tried  to 
hide  Whitewater  documents  or  any  other  documents  that  were  de- 
stroyed or  concealed  from  law  enforcement  officials. 

So,  Mr.  Chairman,  again,  I  ask  that  we  might  include  as  well, 
and  I  say  this  only  because  I  think  people  ought  to  try  and  keep 
some  of  this  in  perspective,  based  on  the  investigations  done  so  far 
by  our  two  Independent  Counsels,  Mr.  Fiske  and  Mr.  Starr,  the 
work  by  the  IRS  and  the  FBI,  at  least  up  to  March  of  this  year, 
in  excess  of  $18  million  has  been  spent,  including  our  work  here. 

Now,  I  voted  for  these  resolutions.  I  think  we've  got  to  go 
through  this  process.  But  there  are  a  lot  of  people  looking  at  these 
details,  and  again  I  understand  that,  but  to  put  it  in  perspective 
and  context,  I  think  it's  important  to  note  that  there  is  a  tremen- 
dous amount  of  resource  allocation,  over  $1  million  between  Octo- 
ber and  March  of  last  year  and  this  year,  just  on  FBI  travel  on  this 
case  alone,  to  give  you  some  idea  of  the  magnitude  of  it. 

But  at  any  rate,  I  know  we  are  going  to  have  other  sets  of  hear- 
ings coming  up  on  these  matters,  but  as  far  as  this  set  goes  regard- 
ing the  matters  that  I  think  we  were  narrowly  asked  to  examine. 
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those  are  my  conclusions.  I  thank  you,  Mr.  Chairman,  and  thank 
your  staff  for  the  manner  in  which  this  was  done,  and  I  apologize 
for  taking  a  bit  more  time  here  with  the  red  light. 

The  Chairman.  Senator,  let  me  thank  you  for  your  very  gracious 
comments. 

Senator  Moseley-Braun. 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 

First,  I  would  observe  that  poor  Mr.  Margolis  is  still  sitting  there 
at  the  witness  table. 

The  Chairman.  Yes. 

Senator  Moseley-Braun.  I  don't  know  if  we  have  forgotten  him. 

The  Chairman.  I  want  to  thank  him  appropriately  for  the  entire 
Committee. 

Senator  Moseley-Braun.  I  would  like  to  thank  Mr.  Margolis 
also,  and  particularly  given  the  circumstances  of  his  testifying 
today. 

Mr.  Margolis.  Thank  you,  Senator. 

Senator  Moseley-Braun.  I  thank  you,  Mr.  Chairman. 

I  want  to  associate  myself  with  Senator  Dodd's  remarks.  The 
Chairman  and  staff  of  the  Ranking  Member  and  our  staff,  every- 
body has  worked  together  and  made  this  a  little  less  excruciating 
than  it  could  have  been,  and  I  am  very  grateful  for  that.  But  at 
the  same  time,  I  have  a  short  statement  I  would  like  to  read  but 
I  am  afraid  we  have  a  vote  in  progress. 

The  Chairman.  We  do. 

Senator  Moseley-Braun.  So  I  don't  want  to  take  a  long  time,  ex- 
cept to  observe  that  there  was  a  statement  by  our  staff  early  today 
quoting  Voltaire,  in  which  he  said  that,  "Details  that  lead  to  noth- 
ing are  like  baggage  to  an  army,  an  impediment." 

I  don't  know  that  this  has  been  anything  like  an  impediment,  but 
I  would  dare  say  that,  if  anything,  this  hearing,  I  think,  has  put 
to  rest  once  and  for  all  what  Senator  Dodd  said,  Vince  Foster  com- 
mitted suicide,  it  didn't  have  anything  to  do  with  Whitewater, 
there  was  no  improper  conduct  here,  and  I  think  that  the  extensive 
review  of  detail  that  this  Committee  has  afforded  the  American 
people  has  put  some  sunshine  on  that,  and  that  is  a  positive  thing. 
That  is  not  an  impediment;  if  anything,  that  is  a  contribution. 

So,  even  though  it  has  been  an  extensive,  excruciating  review  of 
detail,  at  the  same  time  I  think  it  served  a  positive  function  in  al- 
lowing us  to  look  at  this  as  extensively,  I  think,  as  possible  and  to 
be  able  to  reach  some  certainty  and  some  finality. 

As  we  talked  about  at  the  beginning  of  these  hearings,  the  good 
news  today  I  think  is  that  we  really  have  reached  the  end  of  this 
road.  I  don't  think  there  is  anything  else  that  could  be  said  about 
the  events  that  happened  in  those  few  days  following  Vince  Foster's 
tragic  death  that  hasn't  been  said  already,  that  has  not  been  re- 
viewed already.  This  Committee  has  done  a  thorough  job,  and  I 
congratulate  and  commend  the  leadership  for  making  that  possible. 

The  Chairman.  Thank  you.  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  will  be  very,  very  brief, 
given  the  fact  that  there  is  a  vote. 

I  first  want  to  say  that  I  think  the  Committee  has  conducted  a 
set  of  responsible  hearings  over  these  last  few  weeks,  and  as  we 
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move  now  to  the  next  stage  or  phase  of  our  work  under  the  resolu- 
tion, I  do  think  we  can  take  a  measure  of  satisfaction  in  the  work 
that  has  been  done  here. 

That,  of  course,  is  in  no  small  measure  attributable  to  your  ef- 
forts in  chairing  these  hearings.  We  have  seen  previous  Congres- 
sional hearings,  and  so  we  know  how  sometimes  they  can  go  off 
track,  and  I  think  if  they  are  to  have  any  validity,  they  have  to 
have  a  measure  of  responsibility  and  focus  to  them,  and  I  think 
that  has  been  done  in  the  course  of  these  hearings. 

We  have  tried  very  hard  to  work  together  in  a  cooperative  fash- 
ion in  carrying  forward  these  hearings  and  seeking  information  and 
so  forth.  I  want  to  pay  my  respects  to  the  professionalism  of  the 
staff,  Mr.  Chertoff  and  his  associates,  Mr.  Ben-Veniste  and  his  as- 
sociates. 

I  deeply  regret  and  lament  the  leaks  which  occurred,  one  of 
which  Mr.  Margolis  addressed  here  today  at  the  witness  table.  All 
of  us  were  very  badly  served  in  that  respect,  and  I  know  the  Chair- 
man is  as  upset  as  I  am  about  it,  and  he  has  expressed  that  very 
clearly  here  in  the  Committee. 

I'll  just  sort  of  make  this  final  observation.  In  his  testimony,  Mr. 
Heymann  at  one  point  says,  "It  seems  to  be  entirely  conceivable 
that  they  managed  to  throw  suspicion  over  no  wrongdoing."  Throw 
suspicion  over  no  wrongdoing. 

I  think  as  we  look  at  this,  that  occurred,  you  can  see  places  at 
which  you  should  have  done  it  this  way,  not  that  way,  or,  you 
know,  that  was  not  the  right  judgment,  why  didn't  you  do  this.  I 
don't  think  there  was  wrongdoing,  but  I  think  there  was  a  certain 
amount  of  suspicion  that  was  raised.  Of  course,  there  are  lots  of 
people  around  prepared  to  raise  suspicion.  You  have  to  be  on  guard 
about  that. 

I  think  we  had  a  very  trying  time.  I  am  struck  by  the  emotional 
trauma  of  this  period,  and  I  think  even  the  witnesses,  when  they 
come  here  now,  2  years  later,  and  try  to  behave  in  a  very  rational 
way  in  front  of  the  Committee,  I  could  still  sense  the  underlying 
stress  and  trauma  associated  with  this  suicide. 

Therefore,  I  think  we  have  to  keep  that  very  much  in  mind  as 
we  look  at  how  people  were  reacting  and  behaving.  I  think  that 
had  a  marked  impact  on  people,  and  I  don't  think,  because  we  are 
2  years  later  and  out  of  that  context,  we  should  forget  that  that 
was  the  circumstance  of  that  time. 

I  know  we  are  going  to  go  on  to  other  matters,  now,  as  the  Com- 
mittee carries  out  its  charge  from  the  Senate,  but  I  do  again,  Mr. 
Chairman,  want  to  underscore  your  efforts  to  conduct  these  hear- 
ings in  a  thorough  and  fair  and  objective  way. 

That  doesn't  mean  that  the  perceptions  of  the  testimony  we  have 
heard  have  always  necessarily  been  the  same,  but  I  do  think  that 
we  can  take  a  measure  of  satisfaction  that  you  have  succeeded  in 
steering  through  this  set  of  hearings  on  this  particular  topic  with 
gravity,  severity,  soberness,  and  responsibility,  and  I  thank  you 
very  much  for  that. 

The  Chairman.  I  want  to  thank  you.  Senator  Sarbanes,  and  all 
the  Members,  both  of  the  Minority  and  the  Majority,  for  their  coop- 
erative effort  in  making  it  possible,  because  any  one  or  two  could 
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very  easily  have  derailed  our  efforts  or  made  very  difficult  the  work 
entrusted  to  us. 

I  think  for  the  most  part  we  have  succeeded,  and  that  has  been 
because  there  has  been  a  bipartisan  effort,  notwithstanding  the  po- 
litical nature  of  all  of  the  events.  You  can't  deny  that.  And  so  I 
think  this  is  extraordinary,  given  that  political  sensitivity. 

I  want  to  thank  all  of  the  Members.  None  of  this  could  have 
taken  place  were  it  not  for  the  professionalism  of  our  staff,  led  by 
Mr.  Chertoff  for  the  Majority  and  Mr.  Ben-Veniste  on  the  Minority, 
and  all  of  our  staffers  on  both  sides  who  have  conducted  them- 
selves in  an  exemplary  manner. 

I  think  we  can  even  do  better,  and  you  have  alluded  to  some  of 
the  things,  I  think,  that  we  will  do  to  prevent  leaks. 

Last  but  not  least,  I  want  to  say  that  the  witnesses  have  been 
most  cooperative.  And,  Mr.  Margolis,  maybe  we  do  save  the  best  for 
last  in  terms  of  the  testimony  not  only  that  you  have  given  today 
but  in  terms  of  throughout  your  life,  throughout  your  career  in 
serving  people  and  being  recognized  by  one  Administration  after 
another  and  not  at  a  low  level.  You  have  a  senior  position.  Demo- 
crats and  Republicans  have  recognized  your  stewardship  in  prob- 
ably the  most  important  area  of  our  life,  the  justice  system.  If  we 
don't  have  people  that  we  can  put  total  faith  and  credibility  in,  in 
those  areas,  we  are  in  trouble. 

So  I  want  to  thank  you  because  you  just  continue  to  lead  by  ex- 
ample that  as  you  have  over  the  years  by  coming  before  the  Com- 
mittee under  such  a  strenuous  circumstances.  We  are  delighted 
with  the  rate  at  which  you  are  making  your  recovery.  We  wish  you 
continued  success,  and  you  have  the  thanks  of  this  Committee. 

Mr.  Margolis.  Thank  you,  Mr.  Chairman.  If  my  mother  is 
watching,  I  think  she  thinks  that  was  a  eulogy. 

The  Chairman.  We  stand  in  recess. 

[Whereupon,  at  5:55  p.m.,  the  Committee  was  adjourned.] 

[Prepared  statements  and  appendix  supplied  for  the  record  fol- 
low:] 
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The  following  message  was  found  to  be  written  on  a  note 
found'  in  VINCENT  FOSTER'S  briefcase  on  July  26,  1993: 

I  made  nibtakes  from  ignorance,  inexperience 
and  overwork 

I  did  not  knowingly  violate  any  law  or  standard 
of  conduct 

No  one  in  the  White  House,  to  my  knowledge, 
violated  any  law  or  standard  of  conduct,  including 
any  action  in  the  travel  office.   There  was  no  intent  to  benefit 
any  individual  or  specific  group 

The  FBI  lied  in  their  report  to  the  AG 

The  press  is  covering  up  the  illegal  benefits  they 
received  frcm  the  travel  staff 

The  GOP  has  lied  and  misrepresented  its 
knowledge  and  role  and  covered  up  a  prior  investigation 

The  Ushers  Office  plotted  to  have  excessive 
costs  incurred,  taking  advantage  of  Kaki  and  HRC 

The  public  will  never  believe  the  innocence 
of  the  Clintons  and  their  loyal  staff 

The  WSJ  editors  lie  without  consequence 

I  was  not  meant  for  the  job  or  the  spotlight 
of  public  life  in  Washington.   Here  ruining  people 
is  considered  sport. 
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After  negotiaticns  bGt\.'een  the  l.'hite  Kcuse  Counsel's  Ofiic; 
and  the  Department  cf  Justice  i.'ere  completed  at  approxir.atel 
1700  hours  on  7/21/93,  S/A  Condon,  S/A  Salter,  Captain  Hurie, 
and  Detective  .".arkland  responded  to  the  l.'est  '.Ving  and  spc'r.e 
ui'h  :'.:.   Iv'ussbaun  to  nahe  arrangements  for  intervie\s-s  and  a 
search  of  "r.  Fester's  office  on  7/22/93.   :'.r.  :;-^ssbau.-:i  is  C 
Counsel  to  the  President.   S/A  Salter  and  Det.  .".arkland  c'.;ta: 
the  following  infcrr.ation  from  ."Ir.  i.'ussbaun  as  a  result  cf  t- 
neeting: 

-;;r.  irussbaum  had  ceternined  that  ;'.r.  "ostar  had  left  .-.: 
office  after  lunch  at  1310  hours  on  7/20/93.  Mr.  roster  had 
not  exhibited  any  unusual  behavior  on  that  day.  .'".r .  Nussbau.- 
tried  to  pace  ^'r.  Foster  at  approxinately  1630  hours.  After 
waiting  a  brief  period  of  time  ■.-.■ithout  receiving  a  response, 
r.r.  Kussbaura  left  and  proceeded  to  his  coriicils,  arriving  at 
approximately  'SCO  hours. 

-On  7/20/9  3  after  Vincent  Foster's  daath  beca.-ne  kr.oi.-n  tc 
hi-,  i'.r.  Kussbauni  responded  back  to  the  '..'hite  .House  where  ne 
vjent  through  Kr.    Fester's  office  uith  Patsy  Tho-.assen  and  J'.a; 
liajns.   .';r.  Foster  stated  that  they  conducted  a  brief,  qu: 
search  to  see  if  ".r.  Foster  ~.ay  have  left  a  suicida  note  on 
his  desk.   This  search  lasted  frpn  2200  to  2<00  hours.   ::r. 
;.'ussbau.'3  stated  that  no  documents  were  re.r.oved  from  the  offic 

-.'•.r.  N'ussbau.Ti  stated  t.h^t  he  learned  that  fro.T  about  C7C 
0715  hours  one  of  the  secretaries  had  entered  ".r.  Foster's  c: 
and  "piled  papers"  on  his  desk  top  "to  .-ake  it  neat". 

-At  approxi-ately  0900  hours  .".r.  "ussbaum  a.^am  e/.tsreu 
t.he  office  tc  lock,  around. 

-It  '..•as  deterr.med  that  the  cleaning  lady  had  a.-ptisc  '..: 
Fester's  trash.   The  trash  was  retrieved  and  returned  to  the 
office. 

-."ir.  ICussbau.i  requested  that  the  U.S.3.S.  secure  the  cf: 
and  the  room  was  posted  at  approxiir.ately  1015  hours. 
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FEDEBAL  iUBEAU  OF  I.NVESTIU'.TION 


Oxa  i<  iruacrtyitM  8/6/93 


Th«  following  m«aaag«  wa«  found  to  b«  written  on  «  not* 
found  In  VINCENT  FOSTER'S  bri«fca««  on  July  26,     1993: 

..        -  Z  aad«  Bistakaa  from  ignoranca,  ln«xp«ri*nc« 
and  ovarvorJc 

I  did  not  )cnowingly  violata  any  law  or  atandard 
of  conduct 

---   No  on«  in  tha  Whita  Hou3«,  to  my  )cnowl«dg«, 
violated  any  law  or  «tandard  of  conduct,  including 
any  action  in  th«  travel  office.   Ttiere  wae  no  intent  to  benefit 
any  individual ~cr  specific  group 

The  FBI  lied  in  their  report  to  the  AG 

The  press  is  covering  up  the  illegal  benefits  they 
.received  from  the  travel  staff       ~ 

The  COP  has  lied  and  misrepresented  its 
)cr.cwledg«  and  role  and  covered,  up  a  prior  investigation 
-'       '  The  Ushers  Office  plotted  to  have  excessive 
costs  incurred,  taJcing  advantage  of  Ka)ci  and  HHC 

The  public  will  never  believe  the  innocanca 
of  the  Clintons  and  their  loval  ^taff       _    ^  _  .— ., 

.J  "    The  "3J  editors  lie  without  consecru«nc« 

;  iau  r.-i  iicar.c  ior  Zno   Jca  or  tne  spotlight 
of  public  life  in  Washington-.- Here  ruining  people       - — '   '■— '' 
is  considered  sport. 


i       i 


v,.U»oii«.<-.  m      3/6/93  '■-  ■■    Waahinqton.     DC      -         ~—rsu  t     17;  B-WF-18774  J 


_D«n4tci.i^     fl  /iS  /9  3 


Thu  4<>o>aa(  OMKUl  laito  r»oo«iBM4iiloli  •or  aoidiiil««i  W  <ka  Fll.    II  U  i»«  jroparlf  tt  ita  f  11  iAi  iJ  ta»a«4  \»  f»«/  nmcf. 
tt  aad  111  ooat^li  kit  ifll  la  ba  iutrtbalarf  aaitUa  fav  'lacy  i_f  Ci 
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firsi  Family  ■  SF  27S 

First  Family  -  1994  Income  Ta.\  Returns 

First  Faniily  -  General 

HRC  -  CLE/.Aj-kansas  Law  Licenie 

First  Couple  -  Blind  Trust 

First  Family  -  Arkansas  Home 

POTUS  -  .Arkansas  Office 

WJC  -  Passport 

WJC  -  Papers 

First  Family  -  SF2"3  pre-POTL'S 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


EXECUTIVE  SESSION— SUBPOENAS 


WEDNESDAY,  OCTOBER  25,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:40  a.m.,  in  room  SH-216  of  the  Hart 
Senate  Office  Building,  Senator  Alfonse  M.  D'Amato,  (Chairman  of 
the  Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

For  a  number  of  months  now,  we  have  attempted  in  a  bipartisan 
manner  to  conduct  fair,  thorough,  and  impartial  hearings  on 
Whitewater.  It  is  the  right  thing  to  do. 

The  American  people  have  a  right  to  know  what  happened.  There 
are  important  public  figures  who  have  been  touched  by  events 
which  are  the  subject  of  this  investigation. 

As  a  consequence  of  the  matters  we  are  investigating,  a  number 
of  high-ranking  Administration  figures  have  been  discredited  or  re- 
signed. Webster  Hubbell,  the  Associate  U.S.  Attorney  General,  the 
number-three  man  at  the  Department  of  Justice,  has  gone  to  pris- 
on. William  Kennedy,  the  former  Associate  White  House  Counsel, 
has  left  under  a  cloud. 

We  have  also  seen  numerous  other  resignations  from  the  Clinton 
Administration,  including  Deputy  Treasury  Secretary  Roger  Alt- 
man,  Treasury  Department's  Chief  of  Staff  Josh  Steiner,  and  the 
Treasury  Department's  General  Counsel.  Indeed,  the  Treasury  De- 
partment's Chief  of  Staff  told  us  that  his  diary  lied. 

We  have  had  endless  conflicting  testimony  from  officials  inside 
the  White  House  and  outside. 

Now  we  know  that  the  Clinton  White  House  either  intentionally 
or  not  withheld  information  critical  to  this  investigation  concerning 
events  we  looked  into  just  2  months  ago. 

I  have  been  criticized  by  some  of  my  colleagues  for  not  being 
more  aggressive.  But  I  have  made  a  commitment  to  this  Committee 
and  to  the  American  people  to  be  fair,  impartial,  and  thorough,  and 

(1471) 


1472 

I  will  continue  to  be  so  and  to  do  so.  That  doesn't  mean  that  I  am 
not  annoyed  and  angry  that  the  White  House  has  withheld  evi- 
dence from  this  Committee. 

In  the  past,  we  have  had  a  gentleman's  agreement  to  request  in- 
formation without  using  the  force  of  a  Congressional  subpoena  and 
to  rely  on  the  cooperation  from  the  highest  office  in  this  country. 
Now  we  see  that  we  have  been  misled  and  that  there  has  been  an 
obvious  pattern  of  delay. 

The  Clinton  White  House  cannot  play  games  with  this  Congres- 
sional Oversight  Committee.  The  heart  of  our  democracy  depends 
on  our  ability  to  perform  our  constitutional  duty.  We  will  not  let 
the  Clinton  White  House  toy  with  this  Committee  any  longer. 

The  evidence  that  we  are  now  going  to  disclose  reveals  that  criti- 
cal communications  among  Hillary  Rodham  Clinton,  her  Chief  of 
Staff  and  her  good  friend  and  confidante,  Susan  Thomases,  was 
withheld  from  this  Committee,  perhaps  purposefully.  I  find  it  abso- 
lutely outrageous  that  the  White  House  is  now  releasing  that  infor- 
mation publicly,  only  the  day  before  our  meeting  to  discuss  issuing 
subpoenas. 

These  communications  we  have  now  uncovered  occurred  on  the 
most  important  day  of  the  events  that  we  examined  during  our  last 
hearings.  That  was  the  day  that  documents  were  removed  from 
Vince  Foster's  office  and  taken  to  the  White  House  residence.  By 
withholding  this  evidence,  the  White  House  deprived  this  Commit- 
tee, the  press,  and  the  American  public  of  the  whole  truth. 

From  this  day  forward,  I  believe  we  have  no  other  recourse  but 
to  issue  subpoenas  for  whatever  information  and  testimony  we 
need  in  order  to  complete  our  task.  We  will  no  longer  play  games 
with  the  Clinton  White  House.  We  have  a  right  and  an  obligation 
to  get  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

I  am  now  going  to  ask  counsel  to  lay  out  for  the  Committee  what 
information  was  withheld,  to  explain  the  significance  of  this  infor- 
mation, and  to  make  a  recommendation  to  the  Committee  about 
which  document  subpoenas  should  be  issued. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  and  Members  of  the  Committee,  in  order  to  put 
the  information  which  we  have  received  since  the  summer's  hear- 
ings into  perspective,  it's  useful  to  recall  what  the  central  question 
of  the  summer's  hearings  was  about. 

That  had  to  do  with  whether  there  was  an  improper  interference 
with  Department  of  Justice  procedures  with  respect  to  the  docu- 
ments that  were  held  in  Vincent  Foster's  office  during  the  days  fol- 
lowing his  death. 

One  of  the  critical  issues  that  came  before  the  Committee,  and 
that  this  Committee  spent  weeks  on,  had  to  do  with  testimony  that 
we  heard  from  high-ranking  members  of  the  Department  of  Justice, 
including  the  former  Deputy  Attorney  General,  members  of  his  of- 
fice, and  FBI  agents,  concerning  an  agreement  they  had  at  5  p.m., 
the  day  after  Mr.  Foster  died,  with  Mr.  Nussbaum,  to  go  into  the 
office  of  Vincent  Foster  and  review  the  documents  that  Mr.  Foster 
had  in  order  to  determine  whether  there  was  anything  relevant 
that  should  be  made  available  to  law  enforcement  who  was  examin- 
ing the  circumstances  of  Mr.  Foster's  death. 
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We  had  clear  testimony  from  Mr.  Heymann,  Mr.  Margolis,  and 
Mr.  Adams  that  as  of  5  p.m.,  on  July  21,  they  had  reached  an 
agreement  with  Mr.  Nussbaum  on  behalf  of  the  White  House  to 
allow  Justice  Department  lawyers  to  look  at  the  documents.  I  must 
tell  you,  as  you  recall,  that  that  testimony  was  disputed  by  Mr. 
Nussbaum  and  the  White  House  lawyers. 

Mr.  Heymann,  Mr.  Margolis,  and  Mr.  Adams  further  testified 
that  when  they  returned  to  the  White  House  the  next  day  at  10 
a.m.,  to  carry  out  this  agreement,  they  were  told  by  Mr.  Nussbaum 
that  the  deal  had  changed,  that  he  was  no  longer  going  to  allow 
them  to  look  at  the  documents,  that  the  only  arrangement  he 
would  permit  to  go  forward  was  one  in  which  they  sat  by  while 
only  White  House  personnel  reviewed  the  documents  in  Mr.  Fos- 
ter's office. 

We  heard  fairly  bold  testimony  from  Mr.  Heymann  concerning 
his  calls  in  the  moments  and  hours  after  that  change  in  the  agree- 
ment complaining  about  Mr.  Nussbaum's  having  altered  the  terms 
of  the  arrangement  the  afternoon  before. 

So  that  naturally  posed  the  question — why  was  there  a  change? 
Why  was  it  that  at  5  p.m.,  on  July  21,  Mr.  Nussbaum  was  ame- 
nable to  allowing  the  Department  of  Justice  to  look  at  the  docu- 
ments and  a  little  more  than  12  hours  later,  at  10  o'clock  the  fol- 
lowing morning,  that  deal  was  changed.  Naturally,  the  question 
suggested  itself — was  anybody  beside  Mr.  Nussbaum  involved  in 
changing  that  arrangement? 

Bearing  in  mind  that  this  was  going  to  be  a  central  question  in 
the  hearing,  at  the  very  beginning  of  our  preparation,  both  the  Re- 
publican and  Democratic  staff  agreed  that  document  requests 
should  go  out  to  the  White  House  and  the  White  House  agreed  to 
act  on  behalf  of  individual  White  House  officials  in  receiving  these 
requests,  seeking  records  of  telephone  conversations  and  other  com- 
munications with  certain  individuals  whose  activities  were  at  the 
very  core  of  what  the  Committee  was  going  to  look  at. 

Those  individuals  included  Maggie  Williams,  the  Chief  of  Staff  to 
the  First  Lady  and  they  came  to  include  Susan  Thomases,  who  is 
an  individual  who  has  identified  herself  as  a  close  friend  and  oft- 
times  adviser  to  the  First  Lady  and  to  the  White  House. 

Accordingly,  as  early  as  June  2,  a  request  went  out  to  the  White 
House  for  all  records  of  telephone  conversations  or  wire  commu- 
nications with  designated  individuals  at  the  White  House  for  a  48- 
hour  period,  beginning  shortly  after  Mr.  Foster  died  and  ending  at 
5  p.m.  on  July  22,  which  was  the  day  that  Mr.  Foster's  office  was 
ultimately  entered  and  the  documents  were  reviewed. 

This  was  a  very  narrow  window  of  time — 48  hours.  But  it  was 
of  critical  importance,  we  believe,  for  this  Committee  to  have  before 
it  all  of  the  telephone  records  showing  the  contacts  made  between 
the  relevant  actors,  so  that  the  Committee  could  determine  wheth- 
er someone  beside  Mr.  Nussbaum  was  calling  the  shots  or  giving 
instructions  concerning  how  to  handle  this  agreement  with  Justice. 

To  make  it  even  more  clear,  we  followed  up  that  letter  on  June 
30  with  an  additional  letter  that  was  even  more  specific,  although 
it  by  no  means  superceded  the  earlier  letter.  This  more  specific  let- 
ter on  June  30  directed  the  attention  of  the  White  House,  in  par- 
ticular, to  records  of  telephone  conversations  and  wire  communica- 
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tions  that  took  place  during  these  48  hours  from  or  to  the  First 
Lady,  who  at  that  time  was  at  her  mother's  home  in  Little  Rock. 

In  addition,  we  requested  for  this  48-hour  period  telephone 
records  relating  to  the  personal  residences  of  Bernard  Nussbaum, 
Margaret  Williams,  and  Patsy  Thomasson. 

These  requests  were  sent  to  the  White  House  with  the  White 
House's  representation  to  us  that  they  would  be  happy  to  make 
sure  the  requests  were  directed  to  the  appropriate  responsible  par- 
ties. That  was  on  June  30. 

We  received  a  large  number  of  telephone  records  during  the  fol- 
lowing weeks,  but  we  did  not  receive  all  of  the  telephone  records. 
In  light  of  that  fact,  on  August  9,  which  I  believe  was  the  next-to- 
last  day  of  the  Committee's  hearing  over  the  summer.  Members  of 
the  Majority  raised  the  issue  about  whether  subpoenas  ought  to  be 
sent  to  telephone  companies  because  it  appeared  that  perhaps  the 
individuals  did  not  have  access  to  telephone  records  and  we  should 
then  take  the  step  of  pursuing  the  telephone  companies. 

Until  that  request  was  raised  on  August  9,  we  heard  nothing 
from  the  White  House  about  any  difficulty  that  the  witnesses  were 
having  in  obtaining  these  records  or  that  the  White  House  itself 
was  having  in  completing  the  production  of  the  telephone  records. 

At  that  time,  the  Committee  will  recall,  there  was  some  further 
discussion  and  we  agreed  to  defer  the  subpoenas  to  allow  the  indi- 
viduals additional  time  to  respond  to  our  concerns. 

Later  that  day,  as  it  happens,  we  received  letters  from  represent- 
atives of  the  First  Family  and  representatives  of  Margaret  Wil- 
liams indicating  that  at  that  point  they  were  now  for  the  first  time, 
evidently,  prepared  to  go  and  get  these  records  from  the  telephone 
company. 

Wonder  of  wonders — it  turns  out  that  several  weeks  later,  we  re- 
ceived from  lawyers  for  the  First  Family  records,  which  I  will  detail 
shortly,  relating  to  telephone  conversations  from  the  Rodham  resi- 
dence in  Little  Rock  where  the  First  Lady  was  sta)dng  during  the 
relevant  period  of  time. 

We  also  received  a  letter  from  Margaret  Williams'  attorney,  indi- 
cating that  he  had  contacted  the  telephone  company  and  that  the 
records  we  requested  no  longer  existed. 

We  then,  with  the  concurrence  of  the  Chairman  and  the  Ranking 
Member,  sent  a  subpoena  to  the  telephone  company.  Once  again, 
the  records  appear. 

I  don't  want  to  suggest  that  the  only  records  that  were  not  pro- 
vided to  us  were  records  of  personal  residences  of  individual  wit- 
nesses because  the  White  House  itself  continued  to  produce  records 
to  us  after  the  hearings  concluded. 

Around  Labor  Day,  we  received  records  of  an  electronic  message 
from  the  wire  communications  system  within  the  White  House, 
that  in  fact  had  a  significant  communication  with  Mr.  Nussbaum 
which  I  will  detail  shortly. 

On  Friday  the  13th  of  this  last  month,  October,  we  received  yet 
additional  long-distance  records  from  the  White  House  that  in  fact 
have  pertinent  calls  that  relate  to  the  subject  matter  of  this  last 
summer's  hearings.  It's  worth  looking  at  this  last  production  for  a 
moment  to  consider  the  fact  that  this  production  came  literally 
months  after  our  initial  request  for  all  telephone  and  wire  commu- 


1475 

nications  with  specified  people  in  the  White  House  to  be  provided 
to  us.  These  were  records  which  were  in  the  possession  of  the 
White  House  because  they  were  part  of  the  White  House  long-dis- 
tance system. 

We  have  now  received  what  I  believe  and  hope  are  all  the  re- 
sponsive records  relating  to  last  summer's  hearings. 

What  is  the  importance  of  this?  I  don't  know  that  we  would  have 
brought  this  to  the  Committee's  attention  if  we  were  dealing  with 
records  that  were  irrelevant  or  immaterial.  But  it  turns  out  that 
among  the  records  that  were  furnished  to  us  were  critical  calls  oc- 
curring at  critical  time  periods  that  were  in  fact  the  subject  of  in- 
tense questioning  by  Members  of  this  Committee  at  several  points 
during  the  summer. 

For  example,  we  received  records  from  Margaret  Williams  relat- 
ing to  July  22,  which  was  the  date  of  the  handling  of  the  docu- 
ments and  the  review  of  the  documents  in  Mr.  Foster's  office,  that 
showed  communications  between  her  and  Mrs.  Clinton  in  Little 
Rock,  earlier  in  the  day  on  the  22nd. 

Yet,  when  Ms.  Williams  was  here  testifying,  both  in  her  deposi- 
tion and  under  oath  at  the  hearing,  she  was  specifically  asked 
about  those  conversations.  Her  response  was,  and  I'm  quoting  here 
from  a  deposition  that  was  taken  in  July,  at  pages  86  to  88,  that 
she  only  remembered  having  one  conversation  in  the  evening  with 
Mrs.  Clinton  on  the  22nd.  This  issue  was  returned  to  again  and 
again  in  the  deposition  and  Ms.  Williams  identified  only  that  single 
conversation  late  in  the  day. 

Now,  if  we  had  these  records,  they  may  have  been  a  very,  very 
useful  aid  in  refreshing  Ms.  Williams'  recollection,  if  her  recollec- 
tion needed  to  be  refreshed. 

The  records  from  Ms.  Williams  also  disclosed  telephone  conversa- 
tions in  the  wee  hours  of  the  morning  following  the  night  in  which 
Ms.  Williams  and  Ms.  Thomasson  and  Mr.  Nussbaum  were  in  Mr. 
Foster's  office  after  his  death.  You'll  recall  the  testimony  was  that 
during  a  period  of  time  late  on  the  20th,  after  Mr.  Foster  passed 
away,  these  three  individuals  spent  some  time  in  Mr.  Foster's  of- 
fice. 

Not  surprisingly,  the  Committee  asked  pointed  questions  of  Ms. 
Williams  concerning  the  conversations  or  calls  she  had  had  when 
she  returned  home  in  the  very  early  hours  of  the  following  day.  Be- 
cause we  had  a  record  of  a  call  that  was  made  between  her  and 
the  First  Lady,  we  got  an  answer  from  Ms.  Williams  relating  to  the 
substance  of  that  telephone  call. 

She  did  not,  however,  tell  us  that  she  had  spoken  to  Ms. 
Thomases  immediately  after  hanging  up  the  phone  with  Mrs.  Clin- 
ton. To  the  contrary,  again,  in  her  deposition  on  July  7,  her  specific 
statement  was  that  she  recalled  talking  to  Susan  Thomases  the 
next  day,  but  that  she  did  not  talk  to  Susan  Thomases  in  the  early 
hours  of  the  morning  following  her  foray  into  Mr.  Foster's  office. 

Yet,  we  now  have  with  these  additional  records  clear  and  con- 
vincing proof  that  after  completing  her  phone  call  with  Mrs.  Clin- 
ton in  the  early  hours  of  the  morning,  her  very  next  action  was  to 
call  Susan  Thomases.  Again,  a  useful  item  to  refresh  recollection. 
Likewise,  we  discovered  in  the  course  of  reviewing  these  docu- 
ments that  in  the  early  hours  of  the  morning  on  July  22,  which 
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was  the  day  the  decision  was  made  regarding  the  handUng  of  Mr. 
Foster's  documents,  there  was  an  early  morning  telephone  call 
from  Ms.  Williams  to  the  First  Lady,  followed  almost  immediately 
by  a  telephone  call  from  the  First  Lady  to  Susan  Thomases,  which 
then  was  followed  by  a  call  from  Susan  Thomases  to  Bernie  Nuss- 
baum. 

If  we  had  these  additional  records  showing  the  telephone  calls 
that  preceded  the  call  from  Ms.  Thomases  to  Mr.  Nussbaum,  it 
would  have  put  in  dramatic  perspective  testimony  which  we  had 
about  why  Mr.  Nussbaum  changed  his  mind  on  the  morning  of  the 
22nd  concerning  how  to  proceed  with  the  documents.  In  fact,  this 
was  an  issue  that  was  pointedly  raised  with  Ms.  Thomases  again 
and  again.  She  was  asked  at  the  hearings 

Senator  Kerry.  Can  I  ask  a  question,  Mr.  Chairman? 

The  Chairman.  No.  I  would  like  for  counsel  to  finish,  and  I  be- 
lieve he  will  do  so  shortly.  Then  any  questions  from  the  Committee 
certainly  would  be  appropriate. 

Senator  Sarbanes.  Can  I  inquire  how  much  longer  counsel  in- 
tends to  take? 

Mr.  Chertoff.  I  imagine  10  minute,  perhaps. 

Senator  BoxER.  Ten  minutes  more,  in  addition  to  the  15  you 
have  done. 

Senator  Kerry.  Mr.  Chairman. 

Senator  Sarbanes.  To  discuss  this? 

The  Chairman.  Pardon  me? 

Senator  MURKOWSKI.  Let's  proceed. 

Senator  Sarbanes.  Ten  minutes  more  to  discuss  this  subject? 

Mr.  Chertoff.  To  complete  my  presentation. 

The  Chairman.  I  believe  it's  important  that  we  lay  the  ground- 
work, and  I  propose  that  we  issue  subpoenas  for  those  documents 
that  the  Committee  believes  are  necessary  to  get  the  facts. 

I  said  in  my  introductory  remarks,  which  were  maybe  4  minutes, 
that,  to  be  quite  candid,  we  have  tried  to  cooperate.  I  do  not  for 
one  moment  question  the  sincerity  and  the  bipartisan  and  highly 
professional  relationship  that  we  have  established  on  this  Commit- 
tee, both  as  Committee  Members  and  the  staff. 

But  the  fact  is,  that  responses  to  our  requests  for  documents 
have  not  been  forthcoming.  In  some  cases,  it  would  lead  reasonable 
people  to  believe  that  the  responses  have  been  at  the  very  least  dis- 
ingenuous. 

I  am  going  to  ask  counsel  to  proceed  and  then  you  may  ask  him 
questions. 

Senator  Dodd.  Well,  Mr.  Chairman,  just  one  inquiry.  The  lan- 
guage like  wonder  of  wonders — I  appreciate  laying  out  what  you 
want,  but  that's  more  than  just  giving  us  information.  The  lan- 
guage that's  being  used  here  is  clearly,  it's  conclusionary  in  this 
way.  Let's  get  away  from  that. 

The  Chairman.  OK. 

Counsel. 

Senator  Kerry.  Mr.  Chairman,  just  before  he  goes  on. 

The  Chairman.  Yes. 

Senator  Kerry.  Is  the  White  House  Counsel  here,  or  invited  to 
be  here? 
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The  Chairman.  The  White  House  Counsel  has  had  representa- 
tives present,  and  I  am  certain  that  there  is  somebody  from  the 
White  House. 

Senator  Kerry.  I'm  just  curious. 

The  Chairman.  But  the  fact  of  the  matter  is  that  they  have  had 
representatives  at  all  of  the  meetings.  They  certainly  were  aware. 
The  White  House  put  out  this  information  yesterday. 

I  will  tell  you  that  we  requested  documents  from  Mr.  Lindsey 
and  didn't  receive  the  documents  until  yesterday.  They  sent  over — 
and  this  is  only  because  I  am  absolutely  convinced — these  docu- 
ments were  supposed  to  be  made  available.  We  requested  them 
September  8.  They  were  due  September  22.  They  came  yesterday 
only  because  it  became  apparent  that  we  were  going  to  issue  sub- 
poenas. We  said  that  we  were  going  to  issue  subpoenas  because  we 
have  really  reached  the  point  where  if  we're  going  to  do  our  job  we 
must  pursue  this,  and  not  on  the  basis  of  who's  going  to  exercise 
good  faith. 

Now  let  me  make  the  record  clear.  I  believe  that  every  Member 
on  this  Committee,  and  the  professional  staff,  have  worked  to- 
gether cooperatively,  have  exercised  good  faith.  But  we  have  not 
had  that  same  kind  of  response  from  various  individuals  inside  and 
outside  of  the  Grovemment. 

Senator  Sarbanes.  Mr.  Chairman,  there  are  differing  perceptions 
about  that.  Obviously,  we  need  to  develop  those  differing  percep- 
tions. 

The  Chairman.  Sure.  Yes. 

Senator  Sarbanes.  Because  some  of  us  feel  that  there  has  been 
an  effort  to  be  responsive,  that  this  proceeding  here  represents  a 
very  marked  departure  from  the  way  this  Committee  has  con- 
ducted its  business  up  to  this  point,  and  does  not  reflect  the  kind 
of  consultation  and  cooperation  which  have  marked  our  efforts 
heretofore  and  enabled  it  to  be  a  bipartisan  effort. 

Now  if  you  and  your  colleagues  choose  to  take  a  different  course, 
I  can't  control  you  from  doing  that.  But  I  think  it  ought  to  be  made 
very  clear  what's  transpiring  here. 

Is  Mr.  Chertoff  going  to  go  on  for  10  minutes  on  this  subject,  on 
the  telephone  calls? 

The  Chairman.  No.  In  terms  of  laying  out  the  document  re- 
quest— and  of  course,  the  telephone  calls  which  are  of  some  signifi- 
cance, bring  this  to  a  head.  But  there  are  literally  dozens  of  occa- 
sions which  we  will  go  through  expeditiously  before  I  entertain  a 
motion  to  issue  subpoenas  for  all  of  the  documents  that  we  have 
already  requested. 

So  I'm  going  to  ask  him  to  continue. 

Senator  Sarbanes.  Well,  shouldn't  we  question  on  the  telephone 
calls  while  he's  on  the  telephone  calls  before  he  moves  on  to  some- 
thing else? 

The  Chairman.  I  have  no  problem  with  anybody  asking  counsel 
questions.  But  I  want  to  conclude  and  I  think  he's  going  to  con- 
clude in  an  appropriate  period  of  time  and  then  he  should  be  open 
to  any  questions  that  you  might  want  to  pose. 

Senator  MURKOWSKI.  Let's  proceed,  Mr.  Chairman. 

The  Chairman.  Mr.  Chertoff,  you  proceed. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 
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I  hasten  to  add,  I  have  no  knowledge  of  the  motivations  or  why 
things  were  not  produced.  What  I  am  trying  to  estabUsh  here  is 
that  we're  deahng  with  issues  that  had  a  real  impact  on  the  ability 
of  this  Committee  to  examine  the  questions  that  had  to  be  exam- 
ined. The  chips  fall  where  they  may,  but  we  need  to  make  sure  we 
have  all  the  chips. 

When  Ms  Thomases  was  before  the  Committee,  she  was  specifi- 
cally pressed  about  why  she  called  Mr.  Nussbaum  because,  as  the 
Committee  will  recall,  there  was  testimony  from  one  of  Mr.  Nuss- 
baum's  assistants  that  Mr.  Nussbaum's  change  in  the  handling  of 
the  documents  was  motivated  by  concerns  expressed  by  the  First 
Lady  and  her  friend,  Susan  Thomases. 

Now  we  tried  to  test  the  accuracy  of  that  testimony  by  Mr.  Nuss- 
baum's assistant. 

Was  there  corroboration  for  Stephen  Neuwirth's  sworn  testimony 
that  he  had  heard  from  Mr.  Nussbaum  that  the  First  Lady  and 
Susan  Thomases  were  concerned  about  the  handling  of  the  docu- 
ments? 

Had  we  had  the  records  which  we  now  have,  which  were  the 
records  of  the  call  from  Margaret  Williams  to  the  Rodham  resi- 
dence at  7:44  a.m..  Eastern  time,  and  6:44  a.m..  Little  Rock  time, 
had  we  had  the  record  of  the  then-following  call  from  the  Rodham 
residence  to  Susan  Thomases'  hotel  within  a  matter  of  minutes, 
and  had  we  then  had  the  record  of  the  call  from  Susan  Thomases' 
hotel  to  Bernie  Nussbaum,  in  that  context,  within  1  minute  after 
Mrs.  Clinton  got  off  the  phone  with  Ms.  Thomases,  I  think  that 
would  have  been  useful,  not  only  in  pressing  Susan  Thomases,  but 
in  establishing  that  in  fact  Mr.  Neuwirth's  testimony  about  who 
was  concerned  about  the  handling  of  the  records  on  the  morning 
of  the  22nd  of  July,  would  have  been  very  substantially  corrobo- 
rated by  these  records.  The  Committee  would  be  free  to  accept  or 
reject  that  inference,  but  it  certainly  would  have  been  useful  evi- 
dence and  information. 

Let  me  move  to  the  next  chart  because  there  are  some  additional 
records  that  also  would  impact  the  consideration  of  these  matters 
by  the  Committee. 

We  have  prepared  a  summary  timeline  of  records  and  testimony 
that  was  developed  in  the  course  of  the  hearing.  As  I  have  already 
indicated,  the  records  that  we  received,  after  the  hearings  were 
concluded,  certainly  jaelded  an  interesting  perspective  on  the  pe- 
riod of  time  before  Ms.  Thomases  contacted  Mr.  Nussbaum  in  the 
2  hours  that  preceded  Mr.  Nussbaum's  apparent  change  in  direc- 
tion on  the  way  he  was  going  to  handle  the  documents. 

The  Committee  will  recall  that  that  was  not  the  end  of  our  con- 
sideration of  the  matter  of  the  documents,  that  after  Mr.  Nuss- 
baum at  10  o'clock  told  Mr.  Margolis  and  Mr.  Adams  that  he  was 
going  to  change  the  deal,  and  that  was  their  testimony,  there  were 
then  conversations  between  Mr.  Heymann  and  Mr.  Nussbaum, 
where  Mr.  Heymann  urged  Mr.  Nussbaum  to  reconsider. 

We  heard  testimony  that  individuals  in  the  White  House  dis- 
cussed these  matters  over  the  ensuing  hours.  I  believe  Senator 
Mack  raised  the  question  of  a  series  of  telephone  calls  that  oc- 
curred later  that  morning  from  Susan  Thomases  to  the  office  of 
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Maggie  Williams  and  to  the  office  of  Mack  McLarty  which  occurred 
during  the  same  timeframe  as  those  discussions. 

Now  if  we  move  to  the  next  chart,  as  we  follow  the  timeline, 
what  you  will  see  is  that,  again,  in  yellow  are  the  additional 
records  we  have  received  since  the  hearing.  What  those  records  dis- 
close is  that  there  were  further  communications  between  Margaret 
Williams  and  Hillary  Clinton's  residence  in  Little  Rock  in  the  early 
afternoon,  just  before  Mr.  Nussbaum  and  the  Justice  Department 
people  finally  went  into  Mr.  Foster's  office  to  conduct  the  examina- 
tion on  Mr.  Nussbaum's  terms. 

You  will  recall  Mr.  Nussbaum  had  told  Mr.  Hejmiann  when  they 
discussed  it  in  the  morning  that  he  would  think  about  it.  He  would 
consider  Mr.  Heymann's  objections.  Then  we  had  testimony  from 
Mr.  Margolis  and  Mr.  Adams  that  in  the  early  afternoon,  they  fi- 
nally got  the  word  that  Mr.  Nussbaum  was  not  going  to  change  his 
mind  and  he  was  going  to  do  it  his  way. 

Bearing  that  in  mind,  it's  critically  important  to  observe  that  at 
12:47  p.m.,  there  was  a  page  from  the  Rodham  residence  to  Mar- 
garet Williams,  followed  almost  immediately  thereafter  by  a  1- 
minute  call  from  Margaret  Williams  to  the  Rodham  residence. 

I  should  observe  that  when  it's  listed  as  Margaret  Williams'  resi- 
dence, that  means  that  the  call  turns  up  on  her  residential  records 
from  a  phone  card.  It  doesn't  tell  us  that  she  was  literally  at  her 
house  when  she  made  the  call.  It  just  tells  us  that  she  made  the 
call  using  her  personal  calling  card. 

Another  call  from  the  White  House  to  the  Rodham  residence  then 
followed  a  half-hour  later.  One  could  draw  the  inference  that  that 
was  Margaret  Williams  attempting  once  again  to  respond  to  that 
page. 

Again,  these  records  would  have  been  critically  important  placed 
in  context  in  helping  us  understand  what  discussions  might  have 
occurred  that  led  to  Mr.  Nussbaum's  position  and  in  shedding  light 
on  Mr.  Neuwirth's  testimony  about  what  he  understood  were  the 
motivating  concerns  behind  Mr.  Nussbaum's  decision  about  how  to 
handle  the  documents. 

Finally,  if  you  follow  the  chronology,  you  will  see  that  these  addi- 
tional records  would  have  shed  perhaps  an  interesting  light  upon 
the  conversations  later  in  the  day  when  the  documents  were  being 
moved  from  Mr.  Foster's  office  up  to  the  residence  and  there  was 
evidence  that  Ms.  Williams  called  Mrs.  Clinton  to  talk  about  it  in 
the  late  afternoon.  That's  followed  by  two  conversations  between 
Ms.  Thomases  and  Ms.  Williams,  and  Ms.  Thomases  and  the  First 
Lady. 

So  that  puts  into  perspective  one  set  of  the  records  that  we  have 
now  received. 

There's  one  other  set  of  records  that  I  would  like  to  talk  about 
briefly  before  I  conclude  this  portion  of  the  discussion. 

The  Committee  may  recall  that  when  the  time  came  to  move  the 
documents  up  to  the  residence,  an  employee  named  Carolyn  Huber 
who  worked  in  the  personal  residential  side  of  the  White  House, 
was  the  individual  who  was  responsible  for  finding  the  location 
where  the  documents  would  be  kept.  She  came  here  and  she  testi- 
fied in  fact  that  it  was  her  understanding  from  Maggie  Williams 
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that  the  First  Lady  wanted  to  have  the  documents  put  at  a  place 
in  the  residence. 

Now,  we  had  discovered  earHer  during  the  course  of  the  inves- 
tigation that  at  6:48  p.m.  in  the  evening,  the  night  before  the  day 
the  documents  were  moved,  Mr.  Nussbaum  had  paged  on  the  inter- 
nal message  system  Carolyn  Huber.  So,  naturally,  we  wanted  to 
pursue  at  the  hearing  with  Ms.  Huber  whether  she  had  responded 
to  that  page  and  perhaps  had  discussions  with  Mr.  Nussbaum  as 
early  as  the  night  before  about  making  arrangements  to  move  doc- 
uments into  the  residence. 

That  again  would  have  been  a  very  important  fact  to  be  able  to 
examine.  In  fact,  we  will  put  on  the  easel  an  excerpt  from  the  testi- 
mony which  was  held  in  the  hearing  on  August  3.  You  will  see 
from  the  excerpt  that  we  specifically  asked  Ms.  Huber  the  following 
questions  relating  to  whether  she  remembered  getting  paged  by 
Bernie  Nussbaum.  She  gave  very  unequivocal  answers. 

She  indicated  that  she  did  not  know  that  she  had  gotten  paged 
by  Mr.  Nussbaum  because  she  never  wears  her  pager.  So  he  could 
page  me,  but  I  wouldn't  have  known  it.  We  asked,  did  you  talk  to 
Bernie  Nussbaum.  She  answered,  no,  sir,  I  have  never  talked  to 
him.  You  have  never  talked  to  Mr.  Nussbaum?  No. 

Those  were  unequivocal  denials  of  contact  with  Mr.  Nussbaum. 
But  among  the  records  we  received  after  Labor  Day  is  this  record. 
It  is  a  message  the  following  morning  at  approximately  10:30  a.m., 
from  Carolyn  Huber  to  Bernie  Nussbaum,  leaving  her  number. 

One  could  draw  the  inference  that,  contrary  to  her  recollection 
before  the  Committee,  Ms.  Huber  had  received  the  page  and  had, 
as  one  would  normally  do  the  following  morning,  returned  the 
page.  I  am  not  saying  what  was  in  Ms.  Huber's  mind.  But,  again, 
I  am  suggesting  that  had  we  had  these  records  available  to  refresh 
Ms.  Huber's  recollection,  we  might  have  made  some  significant 
progress  in  determining  what  her  conducts  were  and  what  her  dis- 
cussions were. 

Senator  Sarbanes.  Are  you  asserting  that  Ms.  Huber  talked  to 
Mr.  Nussbaum  and  that  her  testimony  is  therefore  false? 

Mr.  Chertoff.  No.  I  am  not  in  a  position  to,  first  of  all,  say  what 
she  remembered.  I  can't  go  beyond  the  record  to  indicate  that  it  ap- 
pears now  she  returned  the  page.  What  this  does  indicate,  pretty 
strongly.  Senator,  is  that  she  had  received  a  message  the  night  be- 
fore, contrary  to  her  testimony  here,  and  then  she  did  the  normal 
thing,  which  is  to  return  it  the  next  day. 

Senator  Sarbanes.  Well,  I  don't  know. 

Senator  Kerry.  Is  it  possible  that  her  pager  was  in  the  office  and 
on,  and  that  the  pager  received  it,  but  she  wasn't  wearing  it  as  she 
said? 

Mr.  Chertoff.  That's  possible.  But 

Senator  Kerry.  So  why  do  you  assert  what  you  asserted? 

Mr.  Chertoff.  Because  it's  clear  that  she  returned  the  message 
the  following  morning. 

Senator  I^RRY.  How  do  you  know  she  returned  it? 

Mr.  Chertoff.  Well,  she  left  her  name  on  the  record. 

Senator  BoxER.  How  do  you  know  she  left  her  name? 

Mr,  Chertoff.  Senator,  I  can't  try  the  case. 
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The  Chairman.  Let  me  say,  I  think  the  point  is  very  clear.  Had 
we  had  this  evidence,  we  would  have  been  in  a  position  to  pursue 
with  the  witness  how  it  is  that  this  may  have  taken  place.  Indeed, 
if  Ms.  Huber  did  not  wear  the  pager  and  the  pager  was  in  her  of- 
fice, how  it  is  that  the  following  day  she  didn't  recall  attempting 
to  return  the  call  to  Mr.  Nussbaum. 

Senator  Boxer.  Mr.  Chairman,  if  I  might. 

The  Chairman.  So  the  point  is  not,  nor  does  counsel  attempt  to 
testify  or  make  the  point,  whether  she  did  or  did  not  make  the  call. 
But  here  we  have  evidence  that  would  have  been  very  useful  to 
this  Committee  that  unfortunately  was  withheld  or  not  made  avail- 
able. 

The  fact  is  that  I  believe  counsel  will  make  a  very  compelling 
case  for  us  going  forward,  and  I  would  still  hope  in  a  bipartisan, 
professional  manner,  in  the  proper  way,  and  that  is  to  issue  sub- 
poenas. We  can  no  longer  rely  upon  so-called  good-faith  efforts  to 
produce  documents. 

If  indeed  there  are  legitimate  disputes  concerning  whether  this 
Committee  has  jurisdiction,  then  we  will  permit  the  process  to  go 
forward  and  the  courts  will  determine  what  is  proper  and  what  is 
not  proper. 

Counsel. 

Senator  Boxer.  Mr.  Chairman,  if  I  just  might.  The  point  I  am 
making  is — I  don't  know.  Maybe  some  of  you  don't  have  this  hap- 
pen. I  do  have  people  in  my  office  return  a  phone  call  in  my  name. 
Now  maybe  you  don't  do  that.  That's  fine.  The  point  I  am  making 
is  there's  all  this  filibuster  going  on  here.  You  would  be  a  really 
good  candidate  for  the  Senate,  I  have  to  tell  you,  counsel,  because 
you're  going  on  and  on.  Is  there  any  end  to  this  presentation? 

Senator  Mack.  Mr.  Chairman,  I  think  that's  out  of  line. 

Senator  BoxER.  Because  it's  very  one-sided. 

The  Chairman.  Well,  all  right.  I  am  going  to  ask  counsel  to  pro- 
ceed for  making  the  point  in  terms  of  whether  we  should  vote  to 
issue  subpoenas. 

Would  you  continue? 

Senator  Moseley-Braun.  Mr.  Chairman,  can  I  ask  you  a  ques- 
tion? 

The  Chairman.  Certainly. 

Senator  Moseley-Braun.  Is  there  any  reason  why  we've  gotten 
to  the  point  of  talking  about  issuing  subpoenas  before  an  invitation 
is  made  to  the  people  from  the  White  House  to  explain  or  to  work 
through  this  discrepancy? 

The  Chairman.  We  have  volumes  of  communications.  Counsel 
will  testify,  and  that's  what  I  want  him  to  layout  for  this  Commit- 
tee, our  efforts  to  get  responses  in  a  reasonable  timeframe. 

I  do  not  believe  that  it  is  reasonable  for  us  to  have  waited  as  long 
as  we  have  for  some  of  the  documents  and  to  have  a  thousand 
pages  shipped  to  this  Committee  yesterday  from  Mr.  Lindsey  the 
day  before  the  word  is  out  that  we  will  continue  no  longer  to  con- 
duct business  this  way. 

Let  me  just  make  another  observation. 

I  hope  that  we  can  wrap  this  up  before  we  go  out  of  session.  I 
don't  want  to  hold  sessions  in  December  or  January  to  conclude  our 
work. 
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Now,  I  don't  think  it  serves  a  useful  purpose  if  other  Members 
want  us  to  continue  to  drag  this  out.  I  can't  beUeve  that  anybody 
really  wants  that.  The  only  way  we  can  meet  our  deadline  is  to 
move  forward  unhindered  by  what  appears  to  have  been  intran- 
sigence in  meeting  legitimate  requests  in  a  responsible  manner. 

Senator  Kerry.  Mr.  Chairman. 

Senator  Moseley-Braun.  Mr.  Chairman. 

The  Chairman.  That's  my  conclusion.  I  may  be  wrong.  Reason- 
able people  may  disagree. 

Senator  Moseley-Braun.  You  know,  Chicago  just  cannot  keep 
up  with  New  York  when  it  comes  to  cutting  off  somebody. 

The  Chairman.  No. 

Senator  Moseley-Braun.  But  I'm  going  to  try  to  make  my  point 
to  you. 

The  Chairman.  Go  ahead.  Certainly. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  I  guess  my  question  is  why  is  it  that 
we  have  gone  to  the  point  of  subpoenas,  a  public  hearing  about 
what  wasn't  done  and  discussion  about  subpoenas,  when  no  invita- 
tion is  even  made  for  the  people  to  come  from  the  White  House  and 
give  their  side  of  the  story? 

The  Chairman.  But  there  have  been  invitations. 

Senator  Moseley-Braun.  They're  not  here  today.  Were  they  in- 
vited for  today? 

The  Chairman.  No. 

Senator  Moseley-Braun.  They  weren't  invited  today.  Well,  that 
is  the  point,  isn't  it? 

Senator  Kerry.  Mr.  Chairman. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Speaking  from  the  perspective  of  an  individual 
who  spent  a  fair  amount  of  time  trying  to  proceed  with  a  series  of 
questions  about  telephone  calls.  I  can't  remember  who  it  was,  but 
someone  on  the  other  side  asked  me  if  those  phone  calls  were  se- 
lected. I  believe  we  responded,  yes,  we  selected  to  make  the  points 
that  we  were  trying  to. 

I  didn't  realize  at  the  time  that  the  selection  was  actually  taking 
place  down  at  the  White  House.  To  now  say  that  we  want  to  call 
the  White  House  and  ask  them  why  they  made  the  selection,  I 
think  is  absolutely  ridiculous,  and  I  think  we  ought  to  move  for- 
ward. 

Senator  Kerry.  Mr.  Chairman. 

Senator  Sarbanes.  That's  just  not  factually  correct. 

Senator  Moseley-Braun.  That's  not  my  question.  I  just  won- 
dered why  they  weren't  invited. 

Senator  Kerry.  Mr.  Chairman. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  if  we're  going  to  try  to  develop 
a  factual  record  here,  it  ought  to  be  a  correct  record. 

The  fact  is  that  the  telephone  records  about  which  Mr.  Chertoff 
is  talking  were  obtained  by  joint  action.  Actually,  the  people  went 
to   the   companies   and   asked   them   voluntarily   to   provide   the 
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records.  Except  in  one  instance  in  which  the  company  said  a  sub- 
poena had  to  be  issued,  in  which  case  the  Chairman  and  I  joined 
in  issuing  that  subpoena.  That  was  a  rule  of  the  phone  company. 
They  would  not  provide  it  to  the  individual  voluntarily,  or  it  was 
too  dated,  I  think,  to  be  done  on  that  basis.  It  had  to  be  done  by 
subpoena. 

So  that  no  request  was  made  prior  to  that  to  the  phone  compa- 
nies or  to  people  to  get  their  phone  company  record,  their  personal 
phone  company  records. 

The  Chairman.  Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  Chairman,  I  don't  want  to  delay  this.  We 
have  been  through  these  hearings.  First,  we  went  through  the  first 
phase  of  the  hearings  in  1994.  Then  we  went  through  them  this 
summer. 

I  wish  we  had  subpoenaed  the  records  earlier.  If  we  would  have 
subpoenaed  the  records  rather  than  say,  well,  will  you  cooperate 
with  us,  I  think  we  would  be  farther  along  in  these  hearings. 

I  think  the  bottom  line  is  what  does  the  White  House  have  to 
hide,  if  anything?  If  they  don't  have  anything  to  hide,  they 
shouldn't  be  up  here  objecting,  having  people  to  object,  or  to  stall 
the  issuing  of  subpoenas.  I  believe  we're  going  to  issue  the  sub- 
poena. It's  going  to  be  sweeping.  What's  going  to  come  out  of  it,  we 
don't  know.  But  we've  got  a  good  idea  and  we  ought  to  listen  to  our 
counsel. 

Senator  Kerry.  Mr.  Chairman. 

The  Chairman.  Senator  Kerry. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  I  raised  the  original  objection  here  and  I  haven't 
been  able  to  get  one  word  in  since. 

The  Chairman.  Go  ahead.  Senator. 

Senator  Kerry.  I  would  like  to  come  back,  if  I  can. 

My  objection  is  not  to  the  notion  that  some  of  this  information 
is  not  legitimate  or  shouldn't  have  been  provided.  Or  it  might  not 
even  have  helped  somewhat  in  the  line  of  questioning,  conceivably, 
although  I  think  Mr.  Chertoff  will  admit  that  none  of  this  is  hardly 
of  the  level  that  Bernie  Nussbaum  would  have  laid  back  in  his 
chair  and  put  his  arms  up  and  said,  I  give  up.  Somehow  it's  dif- 
ferent from  the  way  I  said  it  was.  So  I  don't — this  is  not  going  to 
change  the  substance. 

Even  if  you  read  what  Ms.  Huber  said,  she  said  here,  I  never 
wear  my  pager.  So  he  could  have  paged  me,  but  I  wouldn't  have 
known  it. 

Now,  we  then  have  this  supposition  that  was  drawn,  a  conclu- 
sion, frankly,  suggesting  otherwise.  I  think  that  that  is  what  I  at 
least  feel  is  unfair  in  this  context,  that  there  are  a  series  of  conclu- 
sions being  drawn,  or  postulations,  allegations  being  made  contrary 
to  the  testimony,  and  I  don't  think  that's  appropriate. 

To  the  effect  that  there  are  legitimate  questions  that  may  have 
been  raised,  or  that  this  might  have  enabled  one  Member  of  the 
Senate  to  ask  a  better  series  of  questions,  I  think  that's  accurate. 
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I  think  that — what  I  hope  is  that  we  can  get  a  bipartisan  effort 
here  that  will  agree  that  it's  appropriate  for  this  Committee  to 
have  some  answers  to  the  questions  that  we  pose,  and  I  think 
that's  legitimate.  But  some  of  the  language  in  the  subpoenas  at 
this  point  is  requesting  every  single  conversation  that  six  people 
had  on  any  subject.  On  any  subject. 

Now  under  any  context,  I  don't  understand  how  that  isn't  simply 
overbroad,  a  reach,  sort  of  a  fishing  kind  of  expedition  that  I  don't 
think  does  justice  or  dignity  to  this  Committee. 

I'm  very  prepared  to  join  with  the  Chairman  in  getting  informa- 
tion that  we  ought  to  have  to  do  our  job,  and  we  ought  to  have  it 
quickly. 

My  hope  would  be  that  we  could  join  in  a  bipartisan  way  here 
that  would  engage  with  the  White  House  Counsel  to  have  a  very 
specific  finite  list  of  those  things  that  genuinely  pertain  to  the  work 
of  this  Committee,  demand  that  it  be  provided  within  a  short  span 
of  time,  but  not  put  the  Committee  in  the  position  of  dividing  along 
party  lines  as  to  whether  we're  going  to  have  to  ratify  what  is  on 
its  face  just  an  overbroad  request. 

Every  single  phone  call  made  to  anjrwhere  from  May  to  January? 
How  can  that  conceivably  be  legitimate  in  the  context  of  this  and 
under  all  standards  of  lawyering,  that  is  not  what  is  required  of 
an  officer  of  the  court  on  the  other  side  in  a  fair  response  to  a  fair 
request  for  a  nonfishing  expedition. 

So,  Mr.  Chairman,  I  would  hope  we  could  get  the  Committee 
back  on  a  bipartisan  and  fair  track  here  by  trying  to  narrow  down 
what  is  appropriate  for  us  to  all  join  together  in  demanding  be  pro- 
vided forthwith,  but  not  permit  us  to  be  divided  along  the  lines  of 
the  overbreadth  of  the  current  request. 

Senator  Murkowski.  Mr.  Chairman. 

The  Chairman.  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  Murkowski.  Mr.  Chairman,  I  would  like  to  know  if  it's 
your  intent  to  allow  the  counsel  to  finish  his  presentation  because, 
clearly,  every  Member  obviously  has  a  right  to  address  his  or  her 
questions.  But  I  think  it  should  occur  after  you're  finished.  Other- 
wise, we're  going  to  simply  flounder  around  and  have  more  state- 
ments and  then  more  questions. 

It  would  seem  to  me,  Mr.  Chairman,  that  that  would  be  the  best 
order  of  action,  since  you've  already  set  that  as  an  established  pro- 
cedure. Then  I  understand  it's  your  intention  to  address  the  appro- 
priateness of  calling  for  action  by  the  Committee  on  the  question 
before  us. 

Senator  Dodd.  Well,  Frank,  if  you  would  just  modify  that  a  bit. 

I  think  all  Members  might  benefit  as  well  from  hearing  from  the 
counsel  of  the  Minority.  I  think  you  ought  to  hear  exactly  the  chro- 
nology of  events  here. 

The  Chairman.  Senator  Dodd,  there  certainly  is  no  objection 
from  the  Chair  to  have  Minority  counsel  because  we  have  worked 
together.  I  think,  again,  counsels  have  worked  very  cooperatively, 
have  sought  this  information  and  at  no  time  has  Mr.  Ben-Veniste 
attempted  to  obstruct  this.  I  want  that  to  be  clear. 
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Mr.  Ben-Veniste.  Well,  I  hope,  Mr.  Chairman,  I  have  done  more 
than  not  obstruct. 

The  Chairman.  I  don't  mean  to  be  less  than  generous  in  terms 
of  my  praise  of  you.  But  remember,  I  can  help  you  whether  I  say 
good  things  or  bad  things  about  you. 

So  you  take  whichever. 

Mr.  Ben-Veniste.  It  depends  on  which  camp  that  criticism  or 
praise  is  received. 

The  Chairman.  Yes. 

Mr.  Ben-Veniste.  But  may  I  say,  Mr.  Chairman 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUGH  FAIRCLOTH 

Senator  Faircloth.  We  have  gone  through  this  thing,  do  sub- 
poena, don't  subpoena.  It  started  in  1994. 

Now  if  the  White  House  Counsel,  the  two  chairs  there — there's 
no  reason  they  can't  be  in  them.  But  we  have  gone  through  this 
thing  and  we  went  through  it  to  subpoena,  not  to  subpoena. 

I  said  before  in  the  first  hearing,  it  was  like  eating  ice  cream 
with  a  knitting  needle  to  get  anything  out  of  the  White  House. 
Well,  now  it's  reached  the  point  of  skinning  a  hippopotamus  with 
a  letter  opener,  and  we  still  aren't  getting  anything.  If  we're  going 
to,  we  just  as  well  should  issue  the  subpoenas  and  get  on  it. 

Mr.  Ben-Veniste.  Mr.  Chairman,  if  I  could  put  into  context? 

The  Chairman.  Mr.  Ben-Veniste.  Let  me  do  this.  I  want  Mr. 
Chertoff  to  finish  his  presentation  and  then  you  certainly  can  put 
those  areas  into  context  and  make  those  observations. 

Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Yes,  just  putting  things  in  context. 

I  think  what  is  the  concern  is  putting  2  and  2  together  and  com- 
ing up  with  5.  What  should  be  said  is  the  White  House  has  given 
us  8,500  pages  of  information.  Williams  and  Connolly,  25,000  pages 
from  the  law  firm. 

When  the  Majority  counsel  says  that  this  would  be  a  useful  item 
to  refresh  recollection,  I  think  he's  probably  absolutely  correct. 
When  you  ask  people  what  phone  calls  you  made  2  years  ago,  un- 
derstandably, people  aren't  going  to  know  for  sure. 

Let  me  give  you  a  very  practical  example  from  this  morning. 

A  few  of  us  on  the  Democratic  side  met  briefly  in  Senator  Sar- 
banes'  office.  Then,  in  the  3  minutes  between  that  meeting  and  this 
meeting,  I  went  to  my  office.  There  was  a  call  from  our  Ambas- 
sador to  Burundi.  He  has  the  President  of  Burundi  here. 

Now,  somebody's  going  to  put  2  and  2  together  and  figure  out  the 
President  of  Burundi  is  very  much  interested  in  all  of  this  and  we 
will  issue  a  subpoena  to  the  President  of  Burundi. 

You  know,  I  think  we  have  to  use  some  restraint  in  jumping  to 
conclusions.  So  I  simply  urge  some  restraint  here. 

Senator  Dodd.  If  my  colleague  would  yield  just  on  that  point, 
and  I  think  it's  important. 

Senator  SiMON.  Yes. 
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OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  I  think,  again,  the  issue — I  don't  disagree  with 
having  as  much  information  as  you  can  get  in  order  to  run  a  Une 
of  questioning.  But  in  fairness  to  these  witnesses,  the  personal 
phone  records  were  not  requested  until  the  end  of  the  summer 
hearings.  In  every  case  they  complied,  except  in  the  case  of  one 
company  that  requires  subpoenas. 

Mr.  Chertoff.  Mr.  Chairman,  may  I?  If  I  can  complete  that. 

Senator  Sarbanes.  Could  I  ask  Mr.  Chertoff  how  much  longer 
he's  going  to  go? 

Mr.  Chertoff.  I'm  drawing  to  a  close.  I  have  a  couple  of  minutes 
left.  I  would  like,  if  I  may,  to  respond  to  some  of  the  factual  issues 
that  have  been  raised  because 

The  Chairman.  Let  me 

Senator  Sarbanes.  Well,  if  he's  going  to  close  in  a  couple  of  min- 
utes, let  him  proceed. 

The  Chairman.  We  are  not  going  to  do  that.  We  are  not  going 
to  do  that.  Let  me  tell  you  what  we  are  going  to  do,  though.  I  think 
every  Member  has  been  heard  or  made  some  point.  We  are  now 
going  to  have  counsel  conclude.  Then  if  there  are  any  questions, 
which  there  will  be,  that  is  fair  and  that  is  reasonable.  Then  we 
will  entertain  the  question  of  voting  on  the  issuance  of  subpoenas. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Having  reviewed  the  context  in  which  these  records  fall,  and  I 
emphasize,  I'm  not  drawing  conclusions,  although  conclusions  could 
be  drawn.  What  I'm  saying  is  the  Committee  had  a  right  to  have 
this  data. 

I  want  to  emphasize  that,  in  fact,  very  specifically,  these  phone 
records  were  requested  from  the  White  House  on  June  30.  It  wasn't 
until  August  9,  when  the  issue  of  subpoenas  was  raised  in  the 
Committee,  that  some  response  was  forthcoming. 

After  that,  we  then  had  some  further  difficulties  in  getting  the 
records,  including  records  that  were  within  the  White  House's  own 
possession,  which  were  received  only  on  October  13. 

Let  me  finally  observe  that  there  are  a  couple  of  other  reasons 
why  we  are  recommending  to  the  Committee  that  subpoenas  be  is- 
sued. The  subpoenas  would,  of  course,  be  geared  to  the  letter  re- 
quests which  have  gone  out,  which  have  as  their  foundation  the 
original  request  of  August  25,  which  asked  for  nothing  more  or  less 
from  the  White  House  than  all  documents  that  are  relevant  to  the 
subject  matter  of  the  Resolution  which  the  Senate  passed  and 
under  which  the  Committee  operates. 

So  the  original  and  most  significant  request  is  one  that  is  di- 
rectly tailored  to  the  subject  matter  of  this  Committee's  inquiry. 

The  remaining  observation  I  would  make  is  this.  Commendably, 
in  the  last  couple  of  weeks,  a  representative  of  the  new  Treasury 
Inspector  General  approached  the  Majority  and  the  Minority  staffs 
of  the  Committee  to  highlight  certain  issues  she  felt  we  ought  to 
know  about  in  terms  of  Treasury's  production  of  documents. 

What  she  indicated  to  us  was  that  over  the  last  week  to  10  days, 
she  had  discovered  or  had  learned  that  there  was  a  significant 
amount  of  shredding  of  records  that  were  related  to  the  issue  of  the 
Inspector  General's  examination  of  Treasury- White  House  contacts 
that  was  going  on  at  the  Treasury  Department.  She  said  that  she 
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had  been  told  that  the  records  being  shredded  were  dupUcates  of 
records,  although  we  observed  to  her  that  when  one  is  doing  a  doc- 
ument production,  duplicates  are  sometimes  relevant,  depending  on 
which  files  they're  located  in. 

That  is  a  matter  which  the  Treasury  is  going  to  continue  to  ex- 
amine and  I  think  we  are  going  to  examine  ourselves  to  determine 
whether  this  shredding  is  something  that  is  innocuous  or  is  creat- 
ing a  problem  for  us. 

But  I  think  the  problems  that  we  have  had  in  obtaining  records 
for  the  last  set  of  hearings,  whatever  the  reason  that  we  had  the 
problem 

The  Chairman.  Counsel,  I  don't  think  you  tied  that  up  suffi- 
ciently. I  think  your  point  is  that  unless  you  issue  a  subpoena  the 
removal  of  information  will  continue  unabated. 

Mr.  Chertoff.  That's  right. 

The  Chairman.  Regardless  of  all  the  good  intent.  I  think  you 
wanted  to  make  that  point. 

Mr.  Chertoff.  The  Chairman  is  right  and  the  Chairman  did  it 
more  succinctly  than  I  could  have  done.  Without  a  subpoena,  we 
cannot  absolutely  protect  against  someone  doing  something  inap- 
propriate with  the  documents. 

In  terms  of  the  specifics  of  what  we  propose  to  do  with  the  sub- 
poenas, if  I  could  ask  Mr.  Giuffra  just  for  a  moment  to  outline  very 
specifically  the  subpoenas  that  we  are  recommending  that  the 
Committee  issue. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  at  this  point  we  ought 
to  now  examine  this  telephone  issue  because  he's  now  finished  it. 

The  Chairman.  If  you  want  to  get  into  the  telephone  issue 

Senator  DODD.  Absolutely. 

The  Chairman.  I  would  ask  one  thing. 

Senator  MURKOWSKI.  Is  counsel  finished? 

The  Chairman.  I  believe  that  counsel  would  like  to  lay  this  out 
so  that  we  can  wrap  it  all  up,  because  it's  not  just  a  question  of — 
we  finally  received  the  telephone  records.  We  haven't  gotten  all  the 
records  that  we  requested. 

But  I  think  Mr.  Giuffra  should  take  5  minutes  to  go  through  the 
list  of  things  that  we  have  asked  for,  the  response,  and  what  we 
will  be  requesting  vis-a-vis  the  subpoena.  Then  I  would  open  it  up 
to  questions. 

Senator  Sarbanes.  Well,  why  don't  we  pursue  what  Mr.  Chertoff 
has  laid  out  before  we  go  to  Mr.  Giuffra,  who  is  moving  into  a  dif- 
ferent area  with  respect  to  other  requests? 

The  Chairman.  Because  it's  going  to  encompass  the  request  that 
we  make.  I'm  going  to  ask  the  indulgence 

Senator  DODD.  Mr.  Chairman. 

The  Chairman.. Yes. 

Senator  DODD.  There's  a  point  here  that's  been  made  that  docu- 
ments were  withheld  by  the  White  House.  That  is  the  assumption. 
That  is  just  wrong  and  that  needs  to  be  challenged  immediately. 

The  Chairman.  OK. 

Senator  DODD.  I  think  our  counsel  should  be  allowed  to  do  this. 

The  Chairman.  Let  me  do  this.  For  the  next  15  minutes,  then, 
I  will  open  it  up  for  questions  that  you  want  to  ask  counsel  relating 
to  the  documents. 
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But  I  can  say  that  after  reviewing  the  Ust  of  requests  that  have 
been  made  by  this  Committee,  the  vast  majority  jointly  by  the  Mi- 
nority and  Majority,  that  have  been  unfulfilled,  I  have  come  to  the 
conclusion  that  we  can  no  longer  continue  to  tolerate  this  nonre- 
sponsiveness,  that  we  absolutely  must  do  this  for  two  reasons. 
Number  1,  to  protect  the  documents  that  we're  requesting,  other- 
wise, some  may  be  inadvertently  destroyed,  misplaced,  et  cetera. 
Number  2,  to  give  those  who  are  conducting  the  investigation  and 
the  work  of  this  Committee  the  opportunity  to  do  their  job  in  the 
proper  manner. 

I  have  to  tell  you,  I  have  reached  that  conclusion  recognizing 
that  almost  all  of  the  documents  that  have  been  requested  have 
been  requested  by  the  Committee  jointly,  in  a  bipartisan  manner. 
The  case  is  not  that  one  side  has  asked  for  documents  and  the 
other  side  has  objected.  That's  why  I  hope  that  we  could  have  Mr. 
Giuffra  lay  that  out  and  then  open  this  whole  matter  up  to  ques- 
tioning. 

Senator  Sarbanes.  Well,  before  we  go  to  Mr.  Giuffra,  because  I'm 
going  to  question  him  fairly  closely  because  I  spent  last  night  read- 
ing over  his  letters  and  it's  clear  that  he  revised  his  own  requests, 
recognizing  they  were  too  broad  in  a  number  of  instances.  I  hope 
to  have  a  chance  to  discuss  that  with  him  here  today. 

But  before  we  proceed  to  that  stage  of  the  hearing,  I  think  we 
ought  to  pursue  the  matters  that  Mr.  Chertoff  laid  before  us,  if  he's 
now  concluded.  I  gather  you  have  concluded. 

Mr.  Chertoff.  I'm  concluded. 

The  Chairman.  Let  me  say  for  the  record  before  we  go.  Senator 
Dodd  had  a  question  to  ask,  and  we'll  pursue  that  line. 

Senator  DODD.  Let  me  turn  to  our  counsel. 

The  Chairman.  For  the  record,  I  would  like  to  observe  that  a 
quorum  has  been  established. 

Senator  Dodd.  Fine.  Let  me  turn  to  our  counsel,  if  I  can,  on  this 
particular  point. 

The  Chairman.  Certainly.  That  is,  to  make  observations  or  point. 
I  don't  want  counsel  questioning  counsel. 

But,  certainly,  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

I  think  we  have  to  come  back  to  the  fundamental  premise  that 
was  raised  here.  That  is,  whether,  in  connection  with  these  phone 
records,  documents  were  withheld  by  individuals  or  the  White 
House.  That  was  the  statement  in  the  opening  remarks  that  caught 
my  attention  because  that  is  contrary  to  my  understanding  of  what 
occurred. 

Requests  for  telephone  records  were  made  for  last  summer's 
hearings.  It  was  not  until  the  hearings  were  substantially  along 
where  it  was  deemed  advisable  to  attempt  to  get  the  personal  rec- 
ords of  various  individuals.  That  is,  their  home  telephone  records. 

While  a  general  request  went  out  that  may  or  may  not  have  cov- 
ered such  records,  the  point  that  is  important  is  when  a  request  or 
even  a  subpoena  is  made  for  telephone  records,  that  individual 
whose  records  are  being  sought  has  an  obligation  if  they're  going 
to  fairly  comply  with  the  request  to  turn  over  those  records  which 
they  have  in  their  possession. 
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Nowhere  is  there  any  requirement,  and  I  doubt  that  we  would 
find  one  Federal  prosecutor,  as  aggressive  as  he  or  she  might  be 
in  the  United  States,  who  would  suggest  that  a  witness  who  is  the 
subject  of  a  subpoena  has  the  duty  to  go  out  and  go  to  his  phone 
company  for  2-year-old  records  and  request  that  those  phone  com- 
pany records  be  produced  in  response  to  either  a  subpoena  or  much 
less,  a  request  for  phone  record  documents. 

In  this  case,  the  individuals  who  were  the  subject  of  that  request 
in  all  cases  responded  in  a  helpful  and  conciliatory  way  to  obtain 
from  their  phone  companies  the  record  which  the  phone  companies 
had  of  these  records,  which  were  2  years  old  by  now. 

If  there  is  a  suggestion  that  we  have  been  misled  or  that  evi- 
dence has  been  withheld,  then  that  suggestion  must  encompass  the 
notion  that  the  individuals  indeed  had  in  their  possession  these 
phone  records,  Mr.  Chairman,  and  did  not  turn  them  over. 

I  don't  think  Mr.  Chertoff  said  that.  If  he  has  any  evidence  of 
that,  that  is  news  to  me  with  respect  to  Ms.  Williams,  with  respect 
to  Mrs.  Rodham  in  Arkansas,  and  with  respect  to  Ms.  Thomases. 

The  Chairman.  Ms.  Thomases. 

Mr.  Ben-Veniste.  In  connection  with  records  that  she  may  have 
maintained. 

In  fact,  each  of  those  individuals  requested  of  their  phone  compa- 
nies that  the  records  be  produced.  Two  out  of  three  phone  compa- 
nies acceded  to  that  request.  The  third  required  a  subpoena,  which 
we  jointly  issued  and  obtained  the  records. 

Now,  if  Mr.  Chertoff  had  shared  with  me  these  elaborate  charts, 
which  I  doubt  were  prepared  only  last  night,  before  we  would  go 
forward  with  these  hearings,  I  would  have  been  able  to  observe  to 
him  that  none  of  these  records  appear  to  have  contradicted  any  of 
the  testimony  given  by  any  of  the  witnesses. 

Sometimes,  when  you  come  up  with  evidence  later  that  is  of  an 
important  quality,  it  is  because  those  records  are  in  direct  con- 
tradiction to  the  testimony  given.  In  the  case  of  the  particular 
records  that  we  have  here,  it  is  my  view,  in  reviewing  the  testi- 
mony here  given,  that  there  was  no  such  contradiction  as  a  result 
of  the  production  of  these  records. 

So  we  asked  for  the  records.  We  got  the  records.  The  records  sim- 
ply emphasized  that  which  we  know  already,  that  these  commu- 
nications had  occurred  and  they  are  put  into  context,  and  I  assume 
they  will  be  set  forth  in  the  kind  of  way  that  Mr.  Chertoff  has  ex- 
pounded today  in  this  Committee's  report  that  will  issue  on  those 
hearings. 

I  listened  very  carefully  to  what  Mr.  Chertoff  said  the  purpose 
of  our  last  hearings  was.  I  have  this  habit  of  listening  that  I  have 
gotten  over  25  years  or  so  of  being  a  trial  lawyer. 

What  Mr.  Chertoff  said,  the  purpose  of  the  hearings  were  to  de- 
termine whether  there  was  an  improper  interference  with  Depart- 
ment of  Justice  procedures  relating  to  the  handling  of  Vincent  Fos- 
ter's papers.  Indeed,  our  Resolution  says  we  are  charged  with  in- 
vestigating whether  improper  conduct  occurred  regarding  the  way 
in  which  the  White  House  officials  handled  documents  in  the  Office 
of  the  Deputy  Counsel,  Vincent  Foster.  That's  a  big  distinction. 

The  Department  of  Justice  had  no  regular  procedures.  They  were 
trying  to  do  a  job  on  an  ad  hoc  basis.  I  believe  Mr.  He3rmann  on 
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down  from  the  Department  said  that  they  had  no  right  to  come  into 
Mr.  Foster's  office  and  to  review  his  files,  but  that  a  procedure  that 
they  regarded  as 

The  Chairman.  Mr.  Ben-Veniste,  I  think  now  we  are  wandering 
off  of  the  issue. 

You  made  a  good  point  as  it  relates  to  the  issuance  of  the  sub- 
poena, the  compliance,  et  cetera.  But  now  when  we  get  into  making 
the  distinction  as  it  relates  to  whether  or  not  the  scope  was  the 
White  House  and  whether  the  White  House  impeded  or  whether 
Justice  impeded,  I  think  now  we're  getting  into  an  area  called 
delay.  So  please  try  to  make  your  point. 

Mr.  Ben-Veniste.  I  will,  Mr.  Chairman. 

The  Chairman.  OK. 

Mr.  Ben-Veniste.  Thank  you.  My  point  is  this.  That  with  respect 
to  the  issues  that  were  front  and  center  for  this  Committee,  the 
records  that  have  been  produced  are  only  of  marginal  interest. 
They  have  to  do  with  whether  various  conversations  occurred  at 
various  times.  Not  whether  documents  were  destroyed  or  mis- 
handled or  improperly  handled. 

Mr.  Chairman,  we  have  been  quite  willing  and,  indeed,  as  you 
know,  of  the  40  requests — and  may  I  have  the  volume? 

Mr.  Chairman,  this  book  represents  a  compendium  of  all  of  the 
document  requests  and  answers.  This  is  just  our  letter  requests 
and  the  answers  we  have  received  with  respect  to  the  next  series 
of  hearings. 

Senator  DODD.  Why  don't  you  date  that?  That's  Augiist  18. 

Mr.  Ben-Veniste.  Between  August  18  and  now.  This  is  a  volume 
that  would  probably  take  an  ordinary  person  a  couple  of  days  to 
read  in  and  of  itself.  Of  those  requests,  40  in  number,  we  have 
joined  in  38,  Mr.  Chairman. 

The  Chairman.  I  made  that  point. 

Mr.  Ben-Veniste.  With  respect  to  the  White  House  requests, 
from  the  beginning,  as  the  Chairman  know,  we  have  taken  the  po- 
sition that  the  initial  requests  to  the  White  House  were  overbroad 
and  needed  to  be  refined,  that  they  were  not  the  best  that  one 
could  do  in  fashioning  a  request  for  documents. 

We  predicted  at  that  time  that  unless  we  were  to  focus  and 
prioritize  our  requests  to  the  White  House,  that  we  would  run  into 
problems  with  delay  or  possible  delay  of  our  hearings  and  focus, 
and  inability  to  comply  in  a  timely  basis. 

Now,  my  observation  of  the  process  has  been  that  the  White 
House  Counsel's  Office  has  worked  very  diligently  with  the  Com- 
mittee in  responding  to  requests,  they  have  produced  some  8,500 
pages  of  documents  up  to  this  point  and  have  indicated  to  us  that 
they  are  still  in  the  process,  and  indeed,  Mr.  Chertoff  and  I  met 
with  representatives  of  the  White  House  as  late  as  this  week,  to 
review  materials  which  sort  of  parallel  the  procedure  that  we  used 
last  time,  where  there  was  material  that  was  sensitive  in  nature, 
which  was  called  for  under  the  broad  request  that  had  been  issued, 
but  which  was  irrelevant  to  the  issues  that  we  are  going  to  be  in- 
vestigating. They  invited  us  to  come  in  and  look  at  those  materials, 
anyway,  to  assure  ourselves  that  the  issue  was  a  nonissue  and  that 
there  should  be  no  inference  drawn  from  nonproduction  of  that  ma- 
terial because  it  wasn't  relevant. 
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I  bring  that  up  only  because  it  is  my  observation  that  the  White 
House  has  responded  to  a  very,  very  difficult  Vequest  in  a  profes- 
sional manner  and  has  continued  to  produce  documents  since  they 
were  first  requested  to,  up  until  as  late  as  yesterday.  There  are 
probably  some  10  or  12  separate  deliveries  by  the  White  House  of 
documents. 

Now  other  agencies  have  also  had  difficulty  with  respect  to  our 
requests.  I  think  that  we  cannot  say  that  there  has  been  any  unto- 
ward delay  in  responding. 

There  have  been  witnesses,  however,  including  Ms.  Lewis,  who 
would  be  a  very  important  witness  for  our  next  phase  of  hearings, 
it  seems  to  me,  who  have  indicated  through  counsel  that  they  are 
unwilling  to  produce  documents  to  us. 

Mr.  GlUFFRA.  Mr.  Ben-Veniste,  that's  not  accurate. 

Mr.  Ben-Veniste.  Excuse  me? 

The  Chairman.  Well,  I  am  not  going  to  have  counsel  going  back 
and  forth.  Mr.  Giuffra,  if  you  want  to  m.ake  an  observation  relating 
to  the  record,  you'll  be  given  that  opportunity.  So  just  make  a  note 
of  that  and  then  we'll  return.  I'm  not  going  to  open  the  door.  Let's 
set  the  record  straight  now  with  regard  to  counsel  going  back  and 
forth. 

Go  ahead. 

Mr.  Ben-Veniste.  The  record  will  show  that  we  have  received 
communications  from  counsel  for  Ms.  Lewis,  who  has  indicated  un- 
willingness to  provide  materials  to  us  that  we  have  asked  for  re- 
peatedly. Now,  it  may  be 

The  Chairman.  I'm  going  to  make  an  observation  at  this  point 

Mr.  Ben-Veniste.  It  may  be  the  case 

The  Chairman.  I  am  going  to  now  go  to  Mr.  Giuffra  and  my  ob- 
servation is  that  we  have  gone  beyond  the  area  that  Mr.  Chertoff 
has  raised.  You  have  responded,  and  I  think  quite  adequately,  as 
it  related  to  the  questions  of  the  telephone  calls. 

Now  I  would  like  to  present 

Mr.  Ben-Veniste.  May  I  address  the  shredding,  Mr.  Chairman? 

Senator  Dodd.  The  shredding  was  raised,  yes. 

The  Chairman.  Well,  all  right.  You  want  to  respond  to  the  issue 
of  documents  that  may  or  may  not  be  destroyed.  I  would  like  to 
narrow  that  to  say  that  I  certainly  have  no  information  that  docu- 
ments that  are  relevant  may  have  been  destroyed.  But  I  think  the 
point  is  illustrative  that  when  certain  documents  which  may  or 
may  not  be  relevant,  are  being  shredded,  one  of  the  ways  to  protect 
against  this  is  to  issue  subpoenas.  That's  the  narrow  point. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  Boxer.  Mr.  Chairman.  This  is  a  very  brief  point  that  you 
cut  counsel  off  on.  I  just  want  to  make  sure  I  have  the  answer,  or 
at  least  pose  the  question. 

The  point  I  think  he's  making  is  that  the  Committee  has  worked 
together.  Republicans  and  Democrats,  to  request  a  whole  series  of 
telephone  records  and  other  records. 

Now  there  was  a  request  to  see  phone  records  of  Jean  Lewis,  who 
of  course  is  one  of  the  witnesses  that  your  side  says  knows  all, 
whatever.  I  didn't  see  any  subpoena  request  for  those.  Perhaps 
they  are  in  the  package. 
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The  Chairman.  I  believe  there  is  in  this  request. 

Senator  Boxer.  Subpoenaing  Jean  Lewis'  home  records  are  in 
the  request? 

Mr.  Chertoff.  Mr.  Chairman,  I  think  the  position  we're  going 
to  recommend  is  that  from  this  point  here  on,  all  of  our  requests 
to  everybody  be  by  subpoena.  We're  not  going  to  distinguish. 

The  Chairman.  In  other  words,  this  won't  be  done  on  a  selective 
basis  so  we  won't  subpoena  one  person  but  not  another.  Our  rec- 
ommendation is  that,  from  this  point  on,  to  move  this  process  and 
to  deal  with  this  in  a  more  expeditious  manner,  we  issue  subpoenas 
to  everyone. 

This  is  not  going  to  be 

Senator  BoxER.  Including  if  our  side  isn't  getting  information  we 
want,  say  Ms.  Lewis'  home  phone  records. 

Mr.  Chertoff.  Mr.  Chairman,  I  believe  counsel  will  agree.  We 
have  never  declined  to  put  into  our  requests  information  that  coun- 
sel for  the  Minority  wants,  and  we  would  be  happy  to. 

The  Chairman.  If  I  might  move  ahead. 

Mr.  Ben-Veniste.  Could  I  address  the  shredding,  Mr.  Chairman. 

The  Chairman.  If  you  would,  and  then  I  would  like  to  return  so 
that  we  can  really  get  down  to  the  basis,  which  is,  and  you  touched 
on  it,  counsel.  We  have  40  requests  that  were  made  and  38  were 
made  jointly. 

Mr.  Ben-Veniste.  That's  correct. 

The  Chairman.  I  think  that  makes  the  point.  There  are  approxi- 
mately 18  that  are  either  ongoing  or  have  been  nonresponsive,  for 
one  reason  or  the  other.  Some  of  these  are  agencies  outside  of  the 
scope  of  the  Federal  Government.  Some  of  these  are  individuals 
outside  of  the  scope. 

My  recommendation  is  that  we  issue  the  necessary  subpoenas  ei- 
ther to  require  the  production  of  these  documents  and/or  people,  if 
necessary. 

But  go  ahead.  You  want  to  make  your  point  on  shredding. 

Mr.  Ben-Veniste.  With  respect  to  the  shredding,  I  don't  believe, 
Mr.  Chairman,  that  that  ought  to  be  considered  a  basis  for  taking 
action,  other  than  we  would  normally  take  in  the  regular  course  of 
this  Committee's  business,  for  this  reason. 

I  think  Mr.  Chertoff  was  careful  not  to  suggest  that  there  is  any 
indication  that  the  material  which  was  the  subject  of  this  shred- 
ding, which  I  would  want  to  emphasize  has  no  connection  whatso- 
ever to  anything  that  the  White  House  is  doing,  so  far  as  we  know. 

Mr.  Chertoff.  I  don't  think  that's  correct,  actually,  Mr.  Ben- 
Veniste. 

Mr.  Ben-Veniste.  Well,  as  far  as  the  information  we  have  re- 
ceived, that  the  individual  or  individuals  who  were  involved  in  this 
were  employees  of  the  Treasury  Department  and  not  the  White 
House,  that  this  went  on  at  the  Treasury  Department.  It  went  on 
in  a  room  that  houses  documents  which  has  a  shredder  in  it.  We 
are  advised  that,  at  least  preliminarily,  that  these  were  duplicate 
documents  which  may  or  may  not  have  been  appropriate  for  shred- 
ding using  that  shredder  in  the  room  that  had  the  shredder. 

So  I  don't  know  whether  it  is  appropriate  or  inappropriate.  We 
are  certainly  treating  it  in  a  serious  manner  vis-a-vis  this  informa- 
tion that's  come  to  us. 
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We  have  scheduled  depositions.  Indeed,  I  think  we  had  one  for 
yesterday  that  was  moved  for  some  reason  that  I  don't  understand. 
But,  in  any  event,  we  are  pursuing  the  issue.  But  that  ought  to  be 
at  this  point  divorced  from  the  consideration  of  whether  subpoenas 
are  either  appropriate  or  necessary. 

When  I  mentioned  the  38  subpoenas  that  we  have  agreed  with 
the  Majority  on,  I  think  that  really  shines  a  bright  light  on  the  two 
that  we  couldn't  agree  on  because  we  felt  that  they  were  overbroad 
and  that  they  needed  to  be  refined.  Indeed,  a  process  has  evolved 
whereby  there  has  been,  in  my  view,  a  good  faith  dialog  between 
this  Committee  and  the  White  House  with  respect  to  that  portion 
of  the  document  production  we  have  requested. 

Senator  DODD.  Mr.  Chairman,  could  I  just  make  one  comment? 

Again,  I  think  that's  a  very  worthwhile  thing  to  do.  The  danger 
in  this,  and  what  worries  us,  I  think,  on  this  side,  having  gone 
through,  and  I  think  we  all  agree,  done  an  excellent  job  in  trying 
to  maintain  this  sense  of  balance  here,  the  mere  suggestion — it's 
out  now — the  mere  suggestion  that  there's  shredding  going  on,  de- 
spite the  fact  that  there's  a  machine  in  the  room  for  that  purpose, 
someone  has  come  forward.  It  needs  to  be  explored. 

But  we  all  here  now  know  what's  happened  here  this  morning. 
For  the  most  part,  the  public  is  going  to  report  about  shredding. 
Despite  the  fact  that  a  month  or  two  from  now,  we  can  find  out, 
it's  absolutely  innocent.  But  nonetheless,  a  lot  of  people  get  dam- 
aged in  the  process  when  those  suggestions  are  made.  That's  not 
the  way  we  ought  to  do  our  business  here.  That's  what  worries  us 
on  this  side. 

Now,  again,  it's  perfectly  legitimate  and  absolutely,  the  deposi- 
tions, immediately  bring  the  people  in,  fmd  out  what  went  on.  If 
someone  shredded  documents  related  to  this  thing,  then  the  world 
ought  to  fall  on  them.  But  if  it's  the  normal,  just  innocent  course 
of  business,  then  we  ought  to  be  able  to  draw  that  conclusion.  Be- 
fore we  go  public,  bringing  this  stuff  out,  the  damage  has  been 
done  now.  The  damage  is  done.  The  news  that  it  was  nothing,  we 
all  know  it's  going  to  be  on  B-20.  The  headline  will  be  tomorrow. 
Suspect  Shredding.  That's  what  it  will  be. 

The  Chairman.  I  doubt  that. 

Senator  Dodd.  That's  what  worries  us  here. 

The  Chairman.  I  understand  the  Senator's  point.  That  has  not 
been  this  Committee's  methodology. 

Senator  Dodd.  No,  I  know  it  hasn't  been,  Mr.  Chairman.  I  know 
it  hasn't  been. 

The  Chairman.  We're  not  going  to  get  into  this. 

Senator  Bennett  wants  to  make  a  remark.  Then  I'm  going  to  ask 
Mr.  Giuffra  to  put  forth  before  the  Committee  the  outstanding  re- 
quests, et  cetera,  wrap  this  up.  Then  you  can  ask  him  questions  be- 
fore we  go  to  a  vote. 

Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Mr.  Chairman,  I  am  interested  in  all  the 
lawyering  that's  going  on,  having  not  been  to  law  school. 

I  have  a  question  that  may  be  inappropriate,  but  I  think  some 
other  lay  people  out  there  might  want  to  ask.  Are  there  any  plans 
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to  call  Maggie  Williams  and  Susan  Thomases  back  to  give  them  the 
opportunity  to  tell  us  what  they  now  remember  about  these  new 
phone  calls? 

I  think  that  that  would  be  a  useful  exercise  for  us  to  go  through. 

The  Chairman.  Well,  Senator,  let's  look  at  this  document  first, 
and  then  we'll  address  that  question. 

Senator  Bennett.  OK.  Fine.  Because  I  would  like  to  have  them 
come  back  and  hear  them  say,  yes,  I  forgot  the  phone  call.  Now 
that  I  see  this,  I  remember  what  was  said  and  we  talked  about 
this,  that,  or  the  other,  because  I  think  that  would  probably  clear 
up  a  lot  of  this. 

Senator  DODD.  Let  me  say  to  my  colleague,  I  think  that  makes 
some  sense,  if  you  want  to  do  that.  The  point  is  here,  however,  we 
draw  so  many  conclusions  about  withholding  evidence,  shredding 
documents. 

I  think  that's  a  legitimate  point.  You  might  want  to  find  out — 
do  you  recall?  It's  not  inconceivable.  People  are  not  going  to  re- 
member every  phone  call.  I  think  we  all  agree  on  that.  I  can't  re- 
member phone  calls.  If  you  said  to  me,  go  back  last  week,  last 
month,  let  alone  last  year  or  2  years  ago,  I  would  be  hard  pressed. 
I  think  most  of  us  would  be  here,  to  have  that  kind  of  recollection. 

But  we  have  made  a  lot  of  suggestions  here  this  morning  that 
are  going  to  be  the  subject  of  broad-based  communications  to  the 
public.  What  we  have  done  up  to  now,  to  the  great  credit  of  the 
Chairman  and  the  Ranking  Member  on  this  Committee  is  to  avoid 
that  and  to  resolve  those  things  that  we  can  resolve  without  nec- 
essarily having  to  damage  people's  reputations. 

The  Chairman  said  it  to  begin  with  and  I  commend  him  tremen- 
dously for  this,  that  it  is  dangerous.  We  have  got  people's  reputa- 
tions here.  There's  someone  down  whose  name  is  now  in  the  public 
domain  about  shredding  documents. 

The  Chairman.  I  don't  think  there's  any  name. 

Senator  DODD.  Well,  it's  out  there  some  place. 

The  Chairman.  No,  I  don't  think  so.  There  is  no  name. 

I'm  not  aware 

Senator  Dodd.  Mr.  Chairman,  you  and  I  both  know,  by  the  time 
this  day  ends  and  tomorrow,  it's  going  to  be  public. 

The  Chairman.  Well,  I  would  hope  not. 

Senator  Dodd.  That's  the  point.  You  know  what  I'm  saying. 

The  Chairman.  All  right.  Sure,  I  do. 

Senator  DODD.  That's  the  point  I'm  making.  We're  having  a  big 
public  hearing  this  morning.  All  the  cameras  are  here.  All  the 
press  is  covering  all  this  stuff.  We've  got  some  allegations  here  that 
may  amount  to  nothing.  Absolutely  nothing. 

The  Chairman.  Well,  I  think  we  have  indicated  that.  I  think 
that,  again,  Mr.  Chertoff  went  to  great  lengths  to  attempt  to  indi- 
cate that  there  may  or  may  not  be  any  significance  as  it  relates  to 
that  particular  event. 

I  think  the  fact  is,  though,  that  subpoenas  do  have  the  ability  to 
preserve  evidence  or  potential  evidence  that  may  be  significant. 

Senator  DoDD.  Mr.  Chairman,  I  agree  with  you.  But  why  does  he 
bring  it  up  here  in  a  public  hearing?  There's  a  way  for  us  to  do 
this.  We  have  been  doing  it  for  2  years  together. 
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The  Chairman.  OK.  I  think  we  are  and  I  think  we  maybe  paid 
too  much  attention  to  that  area.  I  don't  think  that  the  media  is  ex- 
cited about  that. 

Senator  Bennett.  In  any  event,  Mr.  Chairman,  Senator  Dodd 
and  I  would  both  hke  to  have  Maggie  WilHams  and  Susan  Thom- 
ases come  back. 

The  Chairman.  We'll  entertain  that. 

Senator  DODD.  It  makes  sense. 

The  Chairman.  Mr.  Giuffra. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Sarbanes. 

Senator  SARBANES.  Mr.  Chairman,  I  want  to  make  two  observa- 
tions before  we  go  to  Mr.  Giuffra.  I'm  looking  forward  to  hearing 
from  Mr.  Giuffra. 

The  first  is  I  agree  with  what  Senator  Dodd  said  about  the 
shredding.  But  I  want  to  underscore  that  it's  a  matter  that  needs 
to  be  looked  into  and  looked  into  very  carefully  and  very  promptly. 
I  think  it's  very  important  that  the  staff,  both  Majority  and  Minor- 
ity staff,  undertake  to  do  that. 

Until  all  the  facts  are  established,  we  need  to  treat  it  as  a  seri- 
ous matter.  It  may  prove  to  be  absolutely  nothing.  I  gather  there 
have  been  preliminary  reports  indicating  that  it  may  have  only 
been  duplicate  copies.  But  we  need  to  check  that  out.  I'm  very 
strongly  supportive  of  any  effort  to  check  it  out. 

Now  on  the  telephone  conversations,  I  think  it's  important  to 
note  that  these  telephone  records  which  were  discussed  here  this 
morning  were  obtained  as  a  consequence  of  the  joint  action  of  the 
Majority  and  the  Minority. 

Toward  the  close  of  the  hearings,  it  was  suggested,  well,  why 
don't  we  get  the  personal  home  phone  records  of  certain  people?  We 
undertook  to  do  that. 

The  people  whose  home  phone  records  we  wanted  in  fact  indi- 
cated to  the  Committee  that  they  would  be  happy  to  comply  volun- 
tarily and  made  the  effort  themselves  to  do  so.  In  every  instance 
except  one,  they  were  able  to  do  so.  In  that  one  instance,  it  was 
because  of  the  rule  of  the  telephone  company  and  not  because  of 
the  individual's  shortcomings  that  a  subpoena  was  issued  in  order 
to  obtain  the  records. 

The  phone  company,  as  I  understand  it,  in  that  instance  said, 
well,  we  won't  provide  these  records  unless  it's  done  in  response  to 
a  subpoena.  Upon  receiving  that  information,  the  Chairman  and  I 
joined  together  in  issuing  a  subpoena  to  that  phone  company. 

So  we  got  those  records.  I  think  it's  important  to  underscore  it 
was  obtained  jointly. 

Now,  we  are  going  to  turn  to  Mr.  Giuffra,  who  is  going  to  talk 
about  his  efforts  to  get  material  from  the  White  House,  I  assume. 

Mr.  Giuffra.  Senator,  what  I  was  first  going  to  do  was  correct 
the  record  with  regard  to  Jean  Lewis. 

Senator  Sarbanes.  Well,  all  right. 

Mr.  Giuffra.  Mr.  Ben-Veniste  indicated  that  there  had  been 
some  problem  in  obtaining  documents  from  Ms.  Lewis.  In  fact,  the 
record  quite  clearly  makes  clear  that  that's  not  the  case. 

On  October  17,  1995,  a  letter  was  sent  which  was  signed  by  both 
Chairman  D'Amato  and  yourself  to  Michael  Forshay,  who  is  Ms. 
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Lewis'  counsel.  That  letter  asked  Ms.  Lewis  to  produce  a  series  of 
documents,  and  the  request  mirrored  the  request  that  we  also  sent 
to  the  White  House  and  all  of  the  other  agencies.  There  was  no 
magic  to  it.  That  request  is  not  returnable,  meaning  the  documents 
are  not  due  until  October  27,  1995,  which  is  2  days  hence. 

So  I  think  that  before  we  say  that  Ms.  Lewis  has  not  produced 
records,  we  ought  to  give  her  a  chance  to  comply  with  this  request 
in  2  days. 

The  second  point  I  would  make  about  the  request  that  was  sent 
to  Ms.  Lewis  is  that  that  request  expressly  asks  for,  and  I  say, 
quote,  "Home  telephone  records  reflecting  any  and  all  long-distance 
telephone  calls  to  Area  Code  202,  212,  or  501,  for  the  period,  Au- 
gust through  December,  1992,  and  August  through  December 
1993." 

I  think  Members  of  the  Committee  have  seen  the  proposed  re- 
quests we  put  forward  with  regard  to  telephone  records.  They  are 
no  less  burdensome  than  this.  In  fact,  this  is  a  broader  request  to 
Ms.  Lewis  than  to  any  of  the  other  entities  that  we  have  discussed 
sending  subpoenas  to. 

Senator  Sarbanes.  I'm  looking  at  this  letter  from  Forshay,  where 
he  says,  as  I  have  previously  discussed  with  Mr.  Giuffra,  I  must 
respectfully  object.  This  is  a  letter  to  me  and  Senator  D'Amato.  I 
must  respectfully  object  to  the  scope  of  your  request  for  records  as 
being  overly  broad. 

Mr.  Giuffra.  Our  response  to  his  letter.  Senator,  was  to  send 
this  request. 

Senator  Sarbanes.  No,  no,  no.  You  sent  the  request.  This  letter 
is  dated  October  24.  Your  request  was  on  October  17,  if  I'm  not 
mistaken.  Isn't  that  correct? 

Mr.  Giuffra.  That's  correct.  Senator. 

Senator  Sarbanes.  On  October  24,  Chairman  D'Amato  and  I  re- 
ceived a  letter  from  Forshay,  in  the  course  of  which  he  says — ^As 
I  have  previously  discussed  with  Mr.  Giuffra,  I  must  respectfully 
object  to  the  scope  of  your  request  for  records  as  being  overly 
broad.  Then  he  goes  on  to  detail  that. 

Mr.  Giuffra.  The  procedure  will  now  be  to  get  a  subpoena.  Then 
if  he  wishes  to  object  to  the  subpoena,  a  court  will  decide  that. 

Senator  Sarbanes.  The  preliminary  question  is  whether  it's  ap- 
propriate to  issue  the  subpoena.  This  will  be  a  relevant  question 
with  all  in  terms  of  whether  the  request  itself  is  reasonable. 

The  Chairman.  That  is  correct. 

Senator  Sarbanes.  In  other  words,  I  differ  with  the  Chairman. 
I  think  there's  been  an  effort  on  the  part  of  the  White  House  to  be 
responsive.  I  thought  the  initial  request  made  to  the  White  House 
was  overly  broad  and  in  fact  would  slow  down  the  Committee's  ef- 
forts, not  speed  them  up. 

I  think  the  Giuffra  letters,  which  I  assume  we  are  now  going  to 
go  to  the  White  House,  have  compounded  that  problem.  I  look  for- 
ward to  the  opportunity  of  developing  that  point. 

Let  me  also  say,  Mr.  Chairman,  just  before  I  cease  so  we  can 
turn  to  Mr.  Giuffra,  I  want  to  underscore  the  departure  that  has 
taken  place  here  this  morning  in  terms  of  how  this  Committee  con- 
ducts its  business. 
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Now  the  Majority  may  choose  to,  as  it  were,  play  a  different 
game  and,  in  a  sense,  my  perception  is  to  highly  politicize  this  ac- 
tivity, and  I  regret  that. 

We  have  tried  hard  to  work  together  in  a  cooperative  way.  On 
occasions,  we  have  disagreed,  but  we  have  tried  to  resolve  those 
differences  and  tried  to  conduct  a  thorough,  balanced,  and  careful 
inquiry.  In  fact,  the  Resolution  under  which  we  were  created  re- 
quires consultation. 

Now  this  meeting  is  a  clear  departure  from  that.  There  was  no 
consultation  about  this  meeting.  Nor  was  there  any  consultation 
about  the  subject  matter  of  this  meeting.  In  fact,  we  weren't  even 
given  any  inkling  of  the  subject  matter  until  late  yesterday,  late 
yesterday  afternoon.  The  Majority  now  asserts  that  there's  a  prob- 
lem with  document  production  by  the  Administration. 

I  think  a  careful  reading  of  the  record  would  indicate  that  the 
Administration  has  been  trying  very  hard  to  comply  with  requests 
for  documents,  but  it's  been  overwhelming  by  shifting  requests  and 
by  the  amount  of  them.  I  do  not  accept  the  assertion  that  the  Ad- 
ministration is  being  intentionally  dilatory  in  this  matter.  I  don't 
think  that  that  begins  to  be  fair. 

They  have  perceived  problems  in  some  of  the  requests.  They  have 
tried  to  sharpen  them  up.  Actually,  as  a  consequence  of  that  proce- 
dure, I  think  a  better  focus  has  been  given  to  the  documents  that 
are  requested. 

I'm  advised  that  the  White  House  Counsel  has  now  written  to 
Mr.  Giuffra,  a  letter  of  October  23,  which  I  hope  all  Members  have 
and  have  had  a  chance  to  review.  If  we're  going  to  move  now  to 
some  important  decisions,  I  hope  Members  have  had  a  chance  to 
look  at  that  letter  to  Mr.  Giuffra  from  Jane  Sherbourne.  It  says: 
"Although  your  October  17  letter  raises  new  issues  that  require 
further  discussion,  we  anticipate  we  will  have  essentially  completed 
our  response  to  it  by  October  30.  To  date,  we  have  produced  nearly 
8,500  pages  of  White  House  records  to  the  Committee." 

She  then  goes  on  to  elaborate  the  difficulties  they  have  had  in 
trying  to  respond.  Mr.  Giuffra  keeps  sending  down  these  4-page  let- 
ters every  few  days.  Now  I  know  how  he  spends  his  time,  sort  of 
elaborating  further  requests.  I'm  going  to,  after  he  finishes,  point 
out  how  some  of  these  requests  were  clearly  too  broad.  In  fact,  so 
broad,  that  even  Mr.  Giuffra  himself  had  to  recognize  the  fact. 

Mr.  Giuffra.  Senator,  if  I  could  just  begin. 

Since  August  25,  1995,  the  Special  Committee  has  sent  document 
requests  to  40  Government  agencies  and  individuals  and  as  has 
been  noted  here  today,  38  of  those  requests  have  been  signed  by 
both  Majority  and  Minority.  Those  requests,  in  fact,  fill  up  the 
binder  that's  even  thicker  than  the  one  that  Mr.  Ben-Veniste 
waved  up. 

Now  those  requests  are  listed  on  page  3  and  4  of  the  memoran- 
dum which  the  Members  of  the  Committee  have  before  them  today. 
Those  requests  included  a  request  to  the  Arkansas  Development  Fi- 
nance Authority,  the  Department  of  Justice,  Webster  Hubbell, 
President  and  Mrs.  Clinton,  Dan  Lasater,  Betsy  Wright,  who  is  the 
custodian  for  certain  Clinton  campaign  records,  the  White  House, 
Whitewater's  former  president,  a  man  named  Charles  James,  and 
a  number  of  other  people. 
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We  list  in  this  document,  on  pages  3  and  4,  which  the  Committee 
has  before  it,  the  status  of  those  requests.  Nineteen  of  the  requests 
still  have  not  been  acted  on  or  have  been  fully  complied  with.  We 
further  identify  on  pages  5  and  6  of  the  memorandum  certain  prob- 
lems that  we  have  had. 

Those  include,  for  example,  Mr.  James,  the  former  president  of 
Whitewater  and  Whitewater's  accountant.  Although  the  documents 
were  due  on  October  30,  nothing  has  been  produced  to  the  Commit- 
tee. 

We  had  requested  the  documents  from  Mr.  Lindsey,  who  the 
Chairman  noted  earlier,  on  September  8.  We  only  received  docu- 
ments from  him  yesterday  in  anticipation  of  this  hearing. 

YoUey  Redden,  who  is  Whitewater's  accountant.  We  requested 
documents  back  in  September.  We  have  not  received  anything  from 
her. 

Betsy  Wright  was  supposed  to  produce  documents  to  the  Com- 
mittee on  September  22.  We  still  have  not  received  any  documents 
from  Ms.  Wright. 

There  are  other  deficiencies  in  the  productions  of  the  White 
House  that  are  set  forth  in  this  memorandum  that  we  have  pro- 
vided to  the  Committee. 

The  Chairman  asked  me  several  days  ago  to  ascertain  from  the 
Senate  legal  counsel  why  we  might  need  to  get  subpoenas.  I  ob- 
tained an  opinion  which  is  dated  October  23,  1995,  from  Mr.  Grif- 
fith, in  which  he  indicates,  and  I'll  just  read  from  the  opinion: 

A  failure  by  Executive  Branch  agency  or  official  to  discharge  its  legal  obligation 
to  respond  to  a  legitimate  Congressional  request  for  information  may  not  be  re- 
dressed by  any  enforcement  mechanism. 

Then  he  goes  on  to  say: 

Issuance  of  a  Congressional  subpoena  imposes  upon  the  recipient  a  legal  obliga- 
tion either  to  comply  or  to  describe  the  legal  basis  for  not  doing  so. 

Now,  with  regard  to  the  White  House,  which  appears  to  be  the 
focus  here,  I  would  make  the  following  points. 

One,  the  Committee  sent  a  document  request  to  the  White  House 
on  August  25.  That  was  2  months  ago.  The  White  House  produc- 
tion is  still  not  complete. 

In  my  view,  it  has  been  more  difficult  to  obtain  documents  from 
the  White  House  than  from  any  other  Government  agency  or  indi- 
vidual. Now  that's  not  a  view  that  only  I  share,  but  a  view  that 
the  General  Accounting  Office  also  shared  yesterday  when  it  com- 
plained at  the  Travelgate  hearing  about  the  difficulty  of  obtaining 
documents  from  the  White  House. 

Mr.  Michael  Shaheen  of  the  Department  of  Justice  also  com- 
plained yesterday  at  the  same  hearing  about  the  difficulty  of  ob- 
taining documents  from  the  White  House. 

I  have  also  spoken  with  House  Banking  Committee  Counsel 
which  is  investigating  Whitewater.  They  have  advised  me  of  simi- 
lar difficulties  in  obtaining  documents  from  the  White  House. 

Now,  the  Committee  has  been  forced  with  regard  to  the  White 
House  to  engage  in  far  more  voluminous  correspondence  than  with 
any  other  agency.  This  has  been  very  time-consuming.  I  would  con- 
trast the  level  of  cooperation  we  have  received  from  the  White 
House  with  the  level  of  cooperation  we  have  received  from  the  De- 
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partment  of  Justice,  which  has  been  very,  very  cooperative  and 
forthcoming.  There  is  no  paper  trail  of  extensive  correspondence. 

Now 

Senator  Sarbanes.  Does  the  Department  of  Justice  response  stop 
at  the  time  of  Fiske's  appointment? 

Mr.  GlUFFRA.  I  believe  that's  accurate,  sir. 

Senator  Sarbanes.  That's  correct.  What's  the  date  of  that? 

Mr.  GlUFFRA.  I  believe  that's  January  20,  1994. 

Senator  SARBANES.  So  the  time  period  is  quite  different. 

Mr.  GlUFFRA  In  part.  But  the  Resolution  asks  the  Committee,  as 
you  all  know,  to  look  into  matters  that  occurred  at  the  White 
House  as  late  as  August  5,  1994,  with  regard  to  the  handling  of  the 
IG  transcripts,  and  whether  those  transcripts  were  misused  by  the 
White  House  Counsel  to  tailor  testimony  that  was  put  before  this 
Committee  back  in  the  summer  of  1994. 

Senator  Sarbanes.  Is  the  Department  of  Justice  response  fully 
in? 

Mr.  GlUFFRA.  It  is  not  yet  fully  in,  although  the  Department  of 
Justice  has  been  very  cooperative  in  terms  of  producing  a  very, 
very  thick  log,  which  is  more  than  an  inch  thick,  specifying  various 
documents  that  the  Independent  Counsel  wished  the  Department 
of  Justice  not  to  produce  because  the  production  of  those  docu- 
ments might  hinder  or  impede  the  Independent  Counsel's  inves- 
tigation. 

We  have  engaged  in  a  very,  very  constructive  dialog  with  both 
the  Department  of  Justice  and  the  Independent  Counsel  about  the 
production  of  those  documents. 

Senator  Sarbanes.  Well,  we're  having  a  great  deal  of  difficulty 
with  the  Independent  Counsel,  in  my  perception. 

We  have  tried,  Mr.  Chairman.  For  instance,  we  have  a  request 
for  Steve  Irons  to  be  a  witness  because  Mr.  Irons  headed  up  the 
FBI's  White  Collar  Crime  Unit  in  Little  Rock  at  the  time  the  RTC 
sent  criminal  referrals  to  the  FBI.  He  can  provide  critical  informa- 
tion about  the  RTC's  and  the  FBI's  handling  of  the  referrals.  This 
is  the  Jean  Lewis  matter,  and  he  can  provide  an  important  per- 
spective from  the  FBI's  point  of  view. 

We're  having  great  difficulty  getting  Mr.  Irons  as  a  witness.  Al- 
though what  we  would  ask  him  to  testify  about  are  things  prior  to 
the  work  he's  now  doing  for  the  Independent  Counsel. 

The  Chairman.  I  believe  that  underscores  the  need  for  subpoe- 
nas, whether  it  be  Jean  Lewis,  whether  it  be  Mr.  Irons,  whether 
it  be  records  that  come  out  of  the  White  House  or  Arkansas  or 
wherever.  I  think  it  is  important  that  we  have  the  ability  to  get 
better  compliance.  It  seems  to  me  that  this  will  put  us  in  a  posi- 
tion— there's  no  doubt  that  some  questions  still  will  arise,  and  Jean 
Lewis'  attorney  may  believe  feels  the  subpoena  that  we're  going  to 
issue  is  too  broad. 

In  this  case,  we  may  have  to  negotiate  or  go  to  court  and  find 
out  if  it's  too  broad.  Or  it  might  mean  that  we'll  vote  for  a  more 
limited  subpoena. 

But  I  think  you  underscore  very  correctly,  why  we  probably 
should  have  undertaken  this  course  of  action  and  the  Committee, 
I  think,  could  have  been  more  effective  sooner  rather  than  at  this 
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time.  But  better  now  than  never,  if  we're  ever  going  to  complete 
the  task  that  we  have  been  assigned. 

Senator  Sarbanes.  Well,  that  underscores  the  importance  of  con- 
sulting, in  order  to  decide  in  which  instances  the  subpoena  ought 
to  be  issued  and  what  the  subpoena  should  say.  Obviously,  the 
Committee  will  create  problems  for  itself  if  the  request  is  overly 
broad,  if  we  don't  define  and  focus  it.  That's  one  of  the  problems 
that  has  occurred  thus  far. 

The  Chairman.  I  would  point  out  to  my  friend  and  colleague  that 
it  would  appear  that  in  at  least  38  out  of  these  40  matters,  that 
we  have  joined  together,  both  Majority  and  Minority  counsel,  in  re- 
questing this  information. 

So,  whether  it's  White  House  Counsel  at  this  point  in  time  or 
anybody  else  who  says,  well,  it's  overly  broad,  that  really  doesn't 
matter  because  Majority  and  Minority  have  come  to  an  agreement 
that  this  information  is  necessary  and  is  being  requested  in  a  prop- 
er manner. 

Senator  Sarbanes.  I  didn't  sign  the  one  to  the  White  House.  I 
thought  that  was  too  broad.  I  think  Mr.  Giuffra's  letters  subse- 
quently have  only  amply  demonstrated  and  compounded  that  point. 
I  think  that's  very  clear. 

The  Chairman.  Well,  let  me 

Senator  Sarbanes.  Now  signing  a  letter  request  to  others  is  dif- 
ferent from  the  question  that's  posed  whether  to  issue  a  subpoena. 
There,  you  need  to  define,  it  seems  to  me,  what  you're  seeking  with 
some  specificity  and  you  need  to  really  lay  it  out  in  a  way  that  the 
people  receiving  the  subpoena  know  what  they're  being  asked  for. 

That's  a  process  that  requires  a  considerable  amount  of  good  law- 
yer work.  As  I  said,  I'm  happy  to  engage  in  that  process.  But  we 
certainly  have  not  been  in  a  consultative  mode  up  to  this  point.  I 
take  it  from  what  the  Chairman  says,  he  doesn't  intend  to  be  in 
such  a  mode.  That's  why  I  made  the  comment  at  the  outset  that 
the  workings  of  this  Committee  have  taken  a  very  sharp  departure 
from  past  practice. 

The  Chairman.  I  don't  believe  that  is  the  case.  But  here  is  what 
I  propose  to  do  now.  I  am  going  to  ask  that  the  Committee  be  em- 
powered to  issue  subpoenas  to  all  Government  agencies  and  indi- 
viduals to  whom  the  Committee  has  directed  document  requests 
since  August  25,  1995.  The  subpoenas  will  demand  production  by 
November  1,  1995,  of  all  documents  sought  by  outstanding  requests 
in  any  subsequent  clarifying  letters  sent  by  the  Committee's  coun- 
sel. 

Now,  I  will  also  make  the  aside  that  that  would  leave  open  the 
opportunity  for  our  counsels  again  to  work  in  a  cooperative  man- 
ner, and  I  would  expect  them  to  do  that,  so  that  where  there  is  a 
question  of  the  subpoena  being  overly  broad,  I  would  hope  that  we 
could  again  arrive  at  consensus  as  we  have  had.  But  I  am  going 
to  move  that. 

Senator  Kerry.  Can  I  understand  again  the  precise  breadth  of 
what  you've  now  proposed,  Mr.  Chairman? 

The  Chairman.  Yes.  Basically,  with  regard  to  all  of  those  docu- 
ments that  we  have  requested,  that  now  subpoenas  be  issued  for 
them  and,  indeed,  that  still  will  leave  open  the  opportunity  for  our 
counsels 
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Senator  Kerry.  When  you  say,  "have  been  requested,"  are  we  en- 
compassing all  of  Mr.  Giuffra's  letters? 

The  Chairman.  I  think  there  is  a  list  which  has  been  provided 
which  encompasses 

Senator  KERRY.  Can  we  just  quickly  review  that? 

The  Chairman.  Yes,  that's  some  42  items.  Mr.  Giuffra,  what 
page  is  that? 

Mr.  Giuffra.  There  are  40  different  outstanding  document  re- 
quests. Those  are  specified  on  pages  3  and  4  of  the  memorandum 
which  Mr.  Chertoff  and  I  sent  to  Members  of  the  Committee. 

Senator  DODD.  Haven't  some  been  complied  with,  I  mean,  the  re- 
quests for  information? 

Mr.  Giuffra.  That  is  true  with  regard  to  about  half. 

Senator  DoDD.  Well,  why  are  we  going  to  go  back  and  go  through 
subpoenas  with  stuff  we  have? 

Mr.  Chertoff.  What  it  does,  Senator,  is  it  means  that  everybody 
who  has  produced  doesn't  have  to  produce  again.  But  basically, 
they  put  their  representation  behind  it  that  they  have  complied 
with  the  subpoena.  What  that  means  is  if  someone  has  not  pro- 
duced something,  now  they  face  penalties,  as  opposed  to  simply 
waving  our  fmger  at  them.  That's  what  it  is. 

Senator  Sarbanes.  Well,  I  think  before  you  reach  that  stage,  we 
ought  to  go  through  a  consultative  process  to  carefully  define  the 
subpoenas.  Now  let  me  give  you  an  example. 

Mr.  Giuffra,  in  a  letter  of  September  6  to  the  White  House,  it 
said  they  wanted  any  communications,  contact,  or  meeting  between 
the  President,  Mrs.  Clinton,  or  any  present  or  former  member  of 
the  White  House  staff,  and  any  present  or  former  employee  of  the 
RTC.  Then  he  goes  on  to  list  another  36  people  in  addition,  includ- 
ing Senator  Fulbright,  now  deceased.  So  he  was  asking  for  any 
communication  between  the  President  and  Mrs.  Clinton  and  Sen- 
ator Fulbright,  between  January  20,  1993,  and  August  5,  1994. 

Now,  on  the  staff  to  the  RTC  request,  following  discussions  with 
the  White  House  Counsel,  Mr.  Giuffra  finally  on  September  25 
sends  a  letter  and  says,  as  you  requested,  the  Committee  will  limit 
the  present  and  former  RTC  employees  specified  in  paragraph 
3(d)(2)  of  my  September  6  letter  to  the  following.  The  September 
6  letter  was  all  RTC  employees,  every  single  one  of  them.  All  of 
them.  Then  they  were  limited  here  to  20  present  or  former  employ- 
ees of  the  RTC. 

I  haven't  checked  out  the  20,  as  to  whether  they  make  a  reason- 
able list,  but  obviously,  that's  a  more  reasonable  approach  than  any 
communication  with  anybody  in  the  RTC. 

With  regard  to  the  persons  specified  in  3(d)(1)  of  my  September 
6  letter — this  is  former  White  House — present  or  former  members 
of  the  White  House  staff,  and  then  it  enumerates  eight  such  mem- 
bers. Now,  that's  an  example  of  a  request  that  was  put  which  was 
overly  broad,  clearly,  by  any  standard,  which  finally,  after  discuss- 
ing it  and  working  it  out,  even  Mr.  Giuffra  himself  recognized  that 
that  was  the  case. 

That's  the  problem  with  issuing  blanket  subpoenas  in  the  context 
in  which  we  now  find  ourselves,  particularly  given  this  letter  that's 
come  from  White  House  Counsel  2  days  ago,  I  guess,  the  one  I 
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made  reference  to,  Mr.  Chairman  which  I  said  I  hoped  every  Mem- 
ber of  the  Committee  would  make  sure  that  they  had  read  it. 

Senator  DODD.  Well,  I  just  want  to  say,  I  think  it's  in  the  same 
context.  If  you  go  to  October  17,  which  is  just  a  few  days  ago,  you 
have  a  letter  sent  to  Mr.  Fine  and  Ms.  Sherbourne.  It  quotes  in 
that  request  from  Mr.  Giuffra,  any  communications,  contact,  or 
meeting  between  April  1,  1993  and  May  3,  1993  and  August  1, 
1993  and  September  30,  1993,  involving  Erskine  Bowles,  President 
Clinton,  Mrs.  Clinton,  Bruce  Lindsey,  Mack  McLarty,  Bernie  Nuss- 
baum,  and  Margaret  Williams,  relating  to  any  subject.  Now  that's 
October  17. 

Then  you  go  on  and  you  add,  after  having  made  that  request,  the 
Special  Committee  agrees  to  the  proposal,  except  add  for  the  fol- 
lowing— add  to  the  list,  Lisa  Caputo,  Debra  Coil,  Lloyd  Cutler, 
Carolyn  Huber,  William  Kennedy 

Then  you're  turning  around  today  and  saying,  well,  the/re  not 
complying. 

Any  subject  matter? 

Mr.  Chertoff.  Mr.  Chairman. 

Senator  Dodd.  Any  subject  matter? 

Mr.  Chertoff.  Mr.  Chairman. 

Senator  Dodd.  In  seriousness  here,  the  Committee — Mr.  Chair- 
man, I  don't  know  of  anyone 

Mr.  Chertoff.  Mr.  Chairman,  it's  difficult  to  respond  to  a  lot  of 
these  at  once. 

Let  me  say,  though,  with  respect  to  what  Senator  Sarbanes 
raised,  if  you  look  at  the  letter  of  September  6,  what  it  does  is  it 
works  off  of  our  basic  initial  request  of  August  25.  That  request 
was  very  straightforward.  We  asked  for  any  documents  that  are 
relevant  to  the  subject  matter  of  the  Resolution. 

I  will  tell  the  Committee  that  all  over  this  country,  as  we  sit  here 
now,  lawyers  are  writing  and  responding  to  subpoenas  or  requests 
for  documents  that  are  drafted  exactly  the  same  way. 

Senator  Kerry.  Correct.  But  that  pertained  to  the  authority  of 
the  Committee.  What  Senator  Dodd  just  read  goes  way  beyond  the 
authority  of  the  Committee. 

Senator  DODD.  President  and  Mrs.  Clinton,  any  subject  matter? 

Mr.  Chertoff.  Senator 

Senator  Kerry.  Can  I  make  a  suggestion,  Mr.  Chairman? 

Senator  BoXER.  We  want  to  know  what  they  did  on  their  anni- 
versary. 

Senator  KERRY.  Mr.  Chairman. 

The  Chairman.  Yes.  Senator  Kerry. 

Senator  Kerry.  Mr.  Chairman,  as  I  said  earlier,  I  think  we're 
prepared  to  vote  for  what's  reasonable.  I'm  certainly  prepared  to  re- 
quire any  entity  that  pertains  to  this  investigation  to  own  up  docu- 
ments important  to  it. 

But  I  don't  think  we're  going  to  be  able  to  write  a  subpoena  in 
open  committee  like  this.  I  would  really  like  to  recommend  on  a 
short  time  scale  that  counsel  sit  together  and  see  if  we  can,  again, 
as  I  reiterate  what  I  said  earlier,  bring  the  whole  Committee  to- 
gether in  agreement  on  what  has  not  been  produced,  what  has 
been  produced,  what  is  now  subject  to  an  appropriate  subpoena  to 
the  Committee.  Let's  draft  it,  be  able  to  look  at  it  before  we  come 
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here,  and  vote  as  a  Committee  unified  on  what  we  ought  to  be  de- 
manding. 

Senator  BoXER.  Mr.  Chairman,  may  I  say  something  that  backs 
this  up? 

Senator  Kerry.  Mr.  Chairman,  I  move  that. 

Senator  BoxER.  I  would  second  that. 

I  just  want  to  ask  you  a  question  because  I'm  not  an  attorney, 
which  sometimes  puts  me  at  an  advantage  and  sometimes  at  a  dis- 
advantage. 

As  I  understand  it,  looking  at  your  40  issues  here,  it  says,  White- 
water Special  Committee,  document  request,  phase  2,  if  you  could 
look  at  that.  I  have  some  questions. 

As  I  read  this  and  look  at  the  status,  17  of  the  40,  Mr.  Chairman, 
have  been  complied  with. 

The  Chairman.  That's  correct. 

Senator  BoxER.  Are  complete.  Well,  it  seems  to  me  a  little  foolish 
for  us  to  subpoena  documents  which  have  already  been  sent  in  to 
this  Committee  2ind  the  record  is  complete. 

As  I  understand  it,  another  nine  are  incomplete  or  ongoing.  For 
example,  you  have  Ms.  Lewis.  We  have  asked  her  for  some  docu- 
ments. You  list  her  as  ongoing.  Well,  that's  encouraging  to  me. 
Maybe  she's  going  to  turn  over  her 

The  Chairman.  Well,  if  I  could 

Senator  Boxer.  If  I  could  just  finish  my  point,  Mr.  Chairman  be- 
cause I  am  coming  to  a  close  very  quickly  here. 

So  we  have  nine  where  we're  working  together  and  it  looks  like 
there  are  five  where  you've  gotten  nothing,  five  that  you've  gotten 
nothing. 

I  want  to  just  second  the  Senator  from  Massachusetts  here. 

I  am  perfectly  willing  if  people  aren't  cooperating  with  this  Com- 
mittee, be  it  the  Republican  side  or  the  Democratic  side,  to  be 
tough.  But  where  you  have  a  situation  where  17  of  these  have  al- 
ready been  complied  with  completely,  another  nine  are  incomplete, 
but  the/re  ongoing,  I  would  rather  hone  in  on  those  five. 

Mr.  Chairman,  I  think  we  have  an  opportunity  here  to  work  to- 
gether. I  hope  that  we  can  go  along  with  the  Senator  from  Mas- 
sachusetts's  motion.  I  think  it  is  fair.  It  is  good.  It  shows  confidence 
in  our  Chairman  and  our  Ranking  Member  to  come  to  some  agree- 
ment, rather  than  turn  this  into  a  political  witchhunt. 

The  Chairman.  I  would  ask  before  we  go  forward,  and  Senator 
Faircloth  has  asked  to  make  a  statement,  I  would  ask  my  colleague 
to  withhold  his  motion,  which  has  been  seconded,  but  he  has  a 
right  to  go  forward  on  it,  and  propose  that  we  go  forward  as  out- 
lined by  counsel  to  issue  subpoenas  in  these  matters  that  have 
been  laid  before  the  Committee,  the  40-plus  that  have  been  laid  be- 
fore. 

I'm  going  to  ask  that  a  copy  of  those  materials  be  submitted  as 
if  read  in  their  entirety.  Mr.  Giuffra  will  take  it  out,  give  it  to  the 
Clerk  so  that  they  are  included  in  the  record  as  if  read  in  its  en- 
tirety. 

Senator  Dodd.  Mr.  Chairman. 

The  Chairman.  Now,  if  I  might  finish. 

Senator  DoDD.  OK. 
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The  Chairman.  It  would  be  my  hope  that  we  would  support  the 
issuance  of  these  subpoenas.  It  would  be  my  instruction  to  counsel 
to  see  if,  on  a  cooperative  basis,  recognizing  that  38  out  of  the  40 
document  requests,  counsels  have  made  those  requests  jointly,  that 
in  that  spirit,  that  our  counsels  work  and  they  determine  whether 
or  not  if  there's  an  objection  to  the  subpoena  first  before  it  goes  out, 
they  see  if  they  can't  work  it  out. 

If,  indeed,  there  is  an  objection  that  comes  from  various  attor- 
neys who  represent  various  individuals  and/or  governmental  bod- 
ies, that  they  determine  whether  they  wish  to  press  forward  or  to 
limit  the  scope  of  the  subpoena. 

That  is  the  ordinary  course  of  operation.  I  would  propose  that  we 
undertake  it  in  that  manner.  The  Chairman  assures  the  Members 
of  this  Committee  that  that  would  be  the  modus  operandi. 

Now 


Senator  Sarbanes.  Well,  Mr.  Chairman 

The  Chairman.  If  I  might  just  conclude  my  observation  as  it  re- 
lates to  an  issue.  It  is  not  a  great  issue,  but  it  is  one  that  has  been 
raised  by  the  Senator  from  California,  Senator  Boxer,  as  it  relates 
to  issuing  subpoenas. 

It  is  technical  in  nature  to  those  people  who  have  already  replied 
and  responded.  Indeed,  their  response  may  have  been  in  total  or 
it  may  not  have  been.  But  this  now,  under  the  force  of  law,  re- 
quires them — there  may  be  some,  and  we  don't  make  allegations  as 
to  who  they  are.  They  may  be  individuals  outside  of  Government 
who  have  not  fully  complied.  So  that's  why  we  do  that. 

Senator  Boxer.  Yes,  but  Mr.  Chairman,  your  own  staff  says  that 
17  of  these  have  been  complied  with  and  they  are  complete.  I  would 
think  they  would  get  a  thank  you  letter  rather  than  a  subpoena. 

The  Chairman.  Well,  the  problem  is,  and  for  the  learned  counsel 
behind  to  chortle,  they  should  know  better,  the  problem  is  that 
they  may  or  may  not  have. 

Senator  Boxer.  Well,  your  staff  says  the^re  complete. 

The  Chairman.  No. 

Senator  Kerry.  Mr.  Chairman. 

The  Chairman.  To  the  best  of  our  knowledge,  without  the  force 
of  law.  We  have  no  way  of  determining  whether  they  have  or 
haven't.  There  are  no  sanctions  for  those  people  who  indicate,  for 
example,  that  they  may  have  complied  and  indeed,  they  haven't. 

This  Committee  is  without  legal  power  to  bring  upon  any  sanc- 
tions for  people  who  have  not  complied,  but  who  have  told  us  that 
they  have  turned  over  all  the  records.  So  what  this  does  is  simply 
complete  that  legal  requirement  and  it  holds  people  accountable  for 
acting  in  a  reasonable,  responsible  way  to  this  Committee. 

Senator  Sarbanes.  Mr.  Chairman,  what  you're  doing  is  you're 
putting  the  cart  before  the  horse.  Now  Senator  Kerry's  right. 

The  Chairman.  We  have  waited  a  long  time.  I'll  entertain  it 

Senator  Sarbanes.  No.  What  should  happen  is  we  ought  to  have 
a  process  of  reviewing  what's  come  in,  narrowing  it  down,  and  then 
determining  if  there's  going  to  be  a  subpoena  and  what  the  sub- 
poena shall  cover. 

Senator  Shelby.  Mr.  Chairman. 

Senator  Sarbanes.  Now  you're  apparently  going  to  ask  for  blan- 
ket subpoenas. 
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The  Chairman.  Yes. 

Senator  Sarbanes.  That  would  encompass  the  breadth  and  depth 
of  the  land.  That's  no  way  to  do  business. 

The  Chairman.  Now  obviously,  those  subpoenas  would  be  issued 
pursuant  to  the  scope  that  the  Congress  has  given  us.  Obviously, 
if  we  went  beyond,  people  would  not  respond  and  the  courts  would 
quash  those  subpoenas.  People  would  move. 

Senator  Shelby. 

Senator  DODD.  I  just  want  to  make  one  observation.  As  I  said 
earlier,  this  is  the  danger  of  meeting  together  and  doing  this. 

Let  me  just  share  with  my  colleagues  here  what  the  lead  is  from 
the  Associated  Press  for  this  hearing:  "Preparing  to  issue  subpoe- 
nas, the  Republican-led  Senate  Whitewater  Committee  today  ac- 
cused the  Clinton  Administration  of  shredding  documents  and 
with-  holding  telephone  records.  The  Committee  Majority  Counsel 
disclosed  that  the  Treasury  Department  has  shredded  some  records 
relating  to  Whitewater  context." 

It  goes  on:  "Chertoff  said  there  was  'significant  shredding  of 
records.' " 

That's  what's  wrong.  That's  what's  exactly  wrong  with  this,  Mr. 
Chairman.  I  know  that's  not  your  intent.  But  as  I  predicted  would 
be  the  case. 

The  Chairman.  Well,  I  hope  it  wasn't  the  intent. 

Senator  Dodd.  This  is  where  it  breaks  down. 

Senator  Sarbanes.  Yes.  Senator  Dodd  predicted  it  a  lot  better 
than  you  did,  Mr.  Chairman. 

Senator  Kerry.  This  goes  to  the  conclusions  that  were  being 
drawn  in  the  description  earlier. 

Senator  DoDD.  That's  just  unfair.  That's  really  unfair  to  people, 
as  the  Chairman  is  stating.  But  that's  the  headline.  So,  people's 
reputations  get  destroyed  in  the  process  and  that's  wrong.  That's 
what  this  Committee  has  tried  to  avoid  doing. 

The  Chairman.  We  have  avoided  it.  We  will  continue  to  avoid  it. 
But  the  central  issue  is  whether  or  not  we're  going  to  go  forward 
by  way  of  legal  subpoena. 

Senator  Kerry.  Mr.  Chairman,  can  I  come  back 

The  Chairman.  Senator  Shelby. 

Senator  Shelby.  Mr.  Chairman,  we  have  talked  about  this  a  lot. 
We  need  to  move  on. 

I  will  move  to  table  the  Dodd  motion. 

Senator  DODD.  I  didn't  make  a  motion. 

Senator  Boxer.  It's  the  Kerry  motion. 

The  Chairman.  Senator  Kerry's. 

Senator  Shelby.  Whoever  it  is. 

Senator  Kerry.  Will  the  gentleman  withhold,  because  if  he 
doesn't,  I'll  come  right  back  with  25  other  motions  and  object  to  our 
meeting  here  because 

Senator  Shelby.  It  sounds  like  a  threat  to  me,  Mr.  Chairman. 

Senator  Kerry.  I  would  like  to  have  an  opportunity  to  have  this 
Committee  conduct  its  business  openly  and  intelligently  without 
trying  to  shut  off  people. 

Senator  Shelby.  We  would  also  like  for  you  to  cooperate  and  not 
go  ahead  and  delay  and  obstruct,  just  what  you're  doing. 

Senator  Boxer.  The  Kerry  motion  is  a  motion  of  cooperation,  yes. 
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Senator  Kerry.  Can  I  speak  for  myself,  please? 

I  would  like  to  just  say,  Mr.  Chairman 

The  Chairman.  Yes. 

Senator  Kerry.  I'm  prepared  to  vote  for  subpoenas. 

The  Chairman.  Good. 

Senator  Kerry.  But,  Mr.  Chairman,  I'm  not  prepared  to  vote  for 
an  open-ended,  undescribed,  unread  subpoena. 

I  don't  know  how  you  can  sit  here  and  ask  us  as  responsible  peo- 
ple voting  on  a  legal  issue  like  this  to  vote  for  a  blanket  subpoena 
without  even  having  read  it.  I  would  like  to  see  this  subpoena.  This 
is  extraordinary  to  me. 

Mr.  Chertoff.  Mr.  Chairman. 

Senator  Kerry.  I  would  like  to — I  am  prepared  to  vote  for  what 
is  not  produced.  I  am  not  prepared  to  vote  for  a  witchhunt  or  a  po- 
litically motivated  effort  to  embarrass. 

Now  this  Committee  has  a  very  specific,  legally  binding  author- 
ity. We  ought  to  ask  for  anything  that  we  ought  to  get  so  the  Amer- 
ican people  know  the  truth  within  that  legally  binding  authority. 
I'm  prepared  to  vote  for  that,  Mr.  Chairman.  But  we  don't  have 
that  in  front  of  us. 

Why  is  it  so  difficult?  Why  is  it  so  much  to  ask  for  counsel  to  sit 
together  for  a  few  hours,  put  this  down  in  writing  and  let  us  look 
at  the  breadth  of  what  we  will  vote  on? 

I'm  confident  you'll  have  a  unanimous  Committee  vote.  Instead 
of  reading  a  headline  that  talks  about  a  divided  Committee  split 
along  party  lines,  playing  into  everybody's  cynicism  about  what  we 
can  get  done  in  Washington,  we  could  have  a  unanimous  vote  that 
is  appropriate  to  the  parameters  of  this  Committee's  investigation. 
Why  is  that  asking  too  much? 

The  Chairman.  Counsel. 

Mr.  Chertoff.  Mr.  Chairman,  let  me  say  first  of  all  that  we  had 
indicated  for  counsel  for  the  Minority,  who  I  think  may  not  be  here 
right  now.  That  is,  Mr.  Ben-Veniste  may  not  be.  Several  days  ago, 
that  what  we  were  going  to  be  interested  in  seeking  at  the  hearing 
was  a  subpoena  for  any  outstanding  document  requests  that  had 
been  issued  on  or  after  August  25. 

All  those  requests  fell  within  the  scope  of  what  the  Committee's 
mandate  was  because  the  basic  requests  were  all  contained  in  an 
initial  letter  that  was  sent  to  every  single  recipient  of  a  document 
request  that  said,  give  us  the  documents  that  are  relevant  to  the 
following  subjects,  and  quoted  verbatim. 

Now  there  are  a  subset  of  those  where  we  were  requested  to 
come  back  with  either  clarification  or  change.  For  example,  the  let- 
ter of  September  6  requested  us  to  identify  specific  individuals  who 
might  have  responsive  records,  as  opposed  to  the  entire  White 
House. 

If  you  read  the  letter  carefully,  the  Senators  will  see  that  the  let- 
ter incorporates  by  reference  the  basic  limitation  of  the  initial  re- 
quest. The  subject  matter  has  to  be  relevant  to  the  scope  of  the 
hearings  and  simply  within  that  subject  matters.  The  letter  defines 
it  to  include  but  not  be  limited  to  communications  between  certain 
people.  So  in  those  instances,  the  September  6  request,  actually 
narrowed  the  August  25  request.  It  didn't  expand  it  or  change  it. 

These  requests  are  all  part  of  the  record.  Counsel  has  had  those. 
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Senator  Kerry.  Mr.  Chertoff,  can  I  just  ask  you?  I  have  a  memo 
here  that  talks  about  all  long-distance  telephone  records  for  all 
calls  from  the  White  House  to  Area  Code  501.  Is  that  within  the 
parameters  of  this  subpoena? 

Mr.  Chertoff.  If  the  Senator  will  direct  me  to  which  particular 
document. 

Senator  KERRY.  Well,  it's  in  a  memo  that  you  delivered  to  all 
Members  of  the  Whitewater  Special  Committee  and  staff,  delivered 
yesterday,  I  might  add.  I  got  this  memo  yesterday  afternoon.  It's 
page  2,  point  A.  It  says,  long-distance  telephone  records  for  all  calls 
from  the  White  House  to  Area  Code  501,  from  May  through  No- 
vember. 

Now,  for  the  life  of  me,  I  am  certainly  willing  to  subpoena  any 
calls  that  have  to  do  with  the  specifics  of  the  investigation.  But 
how  do  you  have  all  calls?  How  do  all  calls  fit  under  that  defini- 
tion? 

Mr.  Chertoff.  Senator,  I  should  point  out,  this  particular  list  is 
not  an  outstanding  document  request. 

Senator  Kerry.  Well,  this  is  the  list  that  I  have  to  operate  on 
a  subpoena  today.  That's  the  entire  State  of  Arkansas.  You  want 
calls  for  the  entire  State  of  Arkansas  from  the  White  House  for  5 
months? 

Mr.  Chertoff.  I  don't  know  what  the  Area  Code  501  encom- 
passes. 

Senator  DODD.  It's  the  entire  State.  You  ought  to  know  that  be- 
fore you  put  it  in  a  subpoena. 

Mr.  Chertoff.  What  I  do  know,  Senator,  is  that  it  encompasses 
Little  Rock. 

Senator  Kerry.  Mr.  Chertoff — Mr.  Chairman,  this  is  precisely 
what  I  am  getting  at.  You're  asking  me  to  vote 

The  Chairman.  No,  I  understzind  what  you're  saying.  But  let 
counsel — in  fairness  to  counsel — complete  his  answer  because  it's 
not  that  we're  subpoenaing  over,  there's  a  request  to  subpoena  all 
calls. 

Senator  BoXER.  It  is. 

Senator  DoDD.  Yes,  the  entire  State. 

Mr.  Chertoff.  Mr.  Chairman. 

Senator  Kerry.  Mr.  Chairman,  I  am  just  reading  from  his  lan- 
guage in  this  memo. 

The  Chairman.  Well,  I'm  going  to  ask  now  that  counsel  respond. 

Senator  Kerry.  What's  the  response? 

Mr.  Chertoff.  The  purpose  of  this  request,  which  requests  all 
calls  to  the  Little  Rock  Area  Code  for  the  specified  period  is  to  de- 
termine what  contacts  there  may  have  been  that  bear  upon  this 
Committee's  study  of  the  issue  of  the  handling  of  the  referrals  in 
Little  Rock  and  corresponding  activities  that  occurred  at  the  White 
House  and  the  Department  of  Justice.  That  is  the  matter  we're  ex- 
amining. 

Whether  in  fact  it's  going  to  bear  fruit  or  not,  I  don't  know.  Now 
if  there  are  particular  limitations  when  we  serve  the  subpoena  that 
the  recipient  of  the  subpoena  wants  to  come  back  with — for  exam- 
ple, a  category  of  calls  that  are  obviously  outside  the  scope,  obvi- 
ously are  personal,  we'll  be  happy  to  deal  with  those  as  we 
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Senator  Sarbanes.  Why  don't  you  exclude  them  from  the  sub- 
poena in  the  first  instance  and  draw  a  proper  subpoena,  instead  of 
making  these  blanket  requests  for  time  periods  running  about  7 
months?  You  have  home  long-distance  telephone  calls,  and  then  we 
run  through  about  a  dozen  individuals  here?  Any  long-distance 
phone  calls.  Why  don't  you  exclude  out  of  your  subpoena  request 
and  focus  it  and  direct  it  toward  the  calls  that  would  be  relevant 
to  the  inquiry? 

Mr.  Chertoff.  Because,  Senator,  we  cannot  identify  at  the  start 
of  investigating  something  necessarily  who  all  the  individuals  are 
who  may  be  involved. 

Senator  Kerry.  Yes,  but  Mr.  Chertoff,  you  know  from  legal  prac- 
tice that  a  proper  subpoena,  that  is  an  overbroad  subpoena,  that 
that  would  be  challenged 

Mr.  Chertoff.  I  must  tell  you,  Senator,  that  in  my  experience, 
subpoenas  for  sets  of  records,  complete  sets  of  telephone  records 
from  an  individual  or  an  institution  are  extremely  common.  They 
are  rarely  limited  to  subject  matter.  Sometimes  they  are  limited  to 
particular  recipients.  But  I  can  cite  hundreds  of  times  when  Grand 
Jury  subpoenas  have  been  issued  where  you  want  every  phone 
record  of  a  given  institution  or  a  given  individual  for  a  period  of 
months. 

Now  with  respect  to  these  requests,  I  don't  think  we  have  an  ob- 
jection or  a  difficulty  fine-tuning  these  said  requests. 

Senator  Kerry.  Why  would  you  not  make  a  request  for  telephone 
calls  to  officials  of  Madison,  to  the  residence,  to  the  Rose  Law  Firm, 
to  whatever  series  of  things  clearly  have  a  hook  to  this?  Why  do 
you  need  5  million  citizens  of  Arkansas  telephone  records  conceiv- 
ably responding?  I  don't  understand  that. 

Mr.  Chertoff.  Senator,  because  there  are  literally  hundreds  of 
people  whose  names  have  come  up  in  the  context  of  this  investiga- 
tion. There  are  individuals  at  Madison.  There  are  individuals  at  a 
host  of  other  entities  and  institutions. 

I  suppose  in  theory  we  could  list  all  those  people  and  someone 
would  then  have  to  go  out  and  examine  their  phone  records  and  see 
how  they  meshed  with  the  phone  records  of  the  White  House. 

Senator  Kerry.  You  are  suggesting  there  are  at  this  point,  with 
respect  to  the  parameters  as  defined  by  the  Resolution  of  the  Sen- 
ate, literally  hundreds  of  people? 

Mr.  Chertoff.  I  am.  Senator.  I  am  suggesting  that  the  number 
of  institutions  that  are  involved  in  such  things  as,  for  example,  the 
issue  of  the  Madison,  the  way  the  Madison  money  was  handled, 
where  there  must  be  somewhere  between  half  a  dozen  and  a  dozen 
institutions  where  the  money  is  moving. 

Or  where  you  get  to  the  issue  of  ATVA  and  Dan  Lasater,  where 
you  get  to  Capital  Management  and  you  look  at  all  the  individuals 
who  are  either  subjects  of  or  witnesses  involved  in  those  investiga- 
tions during  the  time  period  where  we  are  examining  whether  the 
White  House  or  the  Justice  Department  in  Washington  was  having 
conversations  with  the  prosecutors  in  the  field. 

It  is  extraordinarily  difficult  to  come  up  with  a  comprehensive 
Hst. 

Senator  Kerry.  Let  me  ask  you  another  question  because  I  am 
just  reading  a  letter  from  the  White  House  here  to  you,  or  to  Mr. 
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Giuffra.  This  was  dated  October  24,  in  which  they  say — and  appar- 
ently they  have  explained  this  to  you.  This  is  just  on  electronic 
mail. 

As  we  have  previously  explained,  restoring  and  searching  for 
electronic  mail  stored  on  back-up  tapes  is  extremely  burdensome 
and  expensive.  As  an  example,  to  restore  and  retrieve  the  elec- 
tronic mail  provided  to  the  Special  Committee  in  connection  with 
its  hearings  last  summer,  cost  approximately  $23,000,  including 
the  cost  of  nearly  400  hours  of  staff  and  contractor  time. 

Your  current  request  is  much  more  extensive  than  the  request 
we  satisfied  last  summer  requiring  the  restoration  of  data  spanning 
13,  as  opposed  to  two,  separate  sets  of  back-up  tapes. 

We  have  received  requests  for  electronic  mail  in  connection  with 
a  number  of  investigations.  We  have  determined  that  responding  to 
these  requests  is  feasible  only  if  we  hire  contract  v«^orkers  dedicated 
to  the  project  and  lease  equipment  in  an  outside  facility. 

In  order  to  respond,  we  need  to  explore  with  you  how  to  pay  for 
the  cost  of  restoring  and  retrieving  the  electronic  mail  requested. 
Our  technical  staff  estimates  that  the  cost  to  retrieve  your  request 
as  currently  stated  would  be  approximately  $125,000.  This  esti- 
mate is  necessarily  rough.  The  cost  may  vary  significantly  based  on 
the  availability  of  an  appropriate  facility  and  the  amount  of  con- 
tractor time  needed.  The  staff  estimates  that  the  work  could  be 
completed  in  approximately  12  weeks,  plus  lead  time  to  procure  the 
use  of  an  outside  facility. 

Then  they  say,  please  let  us  know  how  you  would  like  to  proceed. 

Mr.  Chertoff.  Senator,  I  am  glad  you  brought  that  up. 

Senator  Kerry.  Who's  going  to  pay  for  that? 

Mr.  Chertoff.  That's  a  perfect  example  of  what  we  are  talking 
about.  We  requested  this  in  late  August  or  early  September.  It  is 
now  October  25  and  we  get  an  objection  for  the  first  time  in  writing 
based  on  cost. 

The  Senator  will  remember  that  in  the  hearings  over  the  sum- 
mer. E-mails  turned  out  to  be 

Senator  DODD.  Did  they  object  earlier  to  you? 

Mr.  Chertoff.  They  objected  in  principle.  They  didn't  come  up 
with  a  submission. 

Senator  Dodd.  Well,  all  right.  So  they  got  the  letter  yesterday. 
But  you've  heard  about  the  objections  for  several  weeks. 

Mr.  Chertoff.  They  have  objected  from  the  beginning  to  turning 
over  E-mails. 

Senator  Sarbanes.  You  have  been  in  ongoing  discussions, 
haven't  you? 

Mr.  Chertoff.  That  is  exactly 

Senator  Sarbanes.  Have  you  not  been  in  ongoing  discussions? 

Mr.  Chertoff.  Well,  they  have  raised  the  issue. 

Senator  Sarbanes.  All  right. 

Mr.  Chertoff.  They  have  not  presented  us  with  the  bill. 

But  the  point  is  this.  Senator,  that  from  last  summer's  hearings, 
this  Committee  is  well  aware  that  E-mails  provide  very  significant 
evidence.  Again,  I  have  to  say.  Senator,  all  over  the  country,  people 
get  requests  and  subpoenas  for  E-mails  and  they  comply  with 
them. 
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Every  other  agency  we  have  requested  E-mails  from  has  com- 
plied and  provided  us  with  E-mails.  This  is  the  only  recipient  of  a 
request  that  has  said  to  us,  we  can't  do  it.  It's  too  expensive. 

The  Committee  could  decide  it's  not  interested  in  the  relevant 
facts,  but  I  think  these  are  important. 

Senator  Kerry.  Mr.  Chairman. 

Senator  Dodd.  Mr.  Chairman,  can  I  make  a  suggestion? 

The  Chairman.  I  am  going  to  make  a  suggestion. 

Senator  DODD.  Just  one  suggestion,  Mr.  Chairman. 

The  Chairman.  Go  ahead. 

Senator  DoDD.  This  is  not  healthy,  what  we're  doing  here  with 
the  Committee.  I  would  like  to  make  a  suggestion,  Mr.  Chairman, 
that  this  Committee  stand  in  adjournment,  that  the  counsels  get 
together,  that  our  respective  Members  get  together.  Let's  see  if  we 
can't  get  on  track  here.  This  is  not  healthy  for  the  future  workings 
of  the  Committee  here. 

Now,  good  points  have  been  raised  here.  Unfortunately,  some 
other  ones  that  I  have  mentioned  already. 

I  think  it's  in  the  interest  of  this  Full  Committee  that  has  con- 
ducted itself  pretty  well  that  we  not  go  forward  with  any  motions. 
I  would  ask  my  colleague  from  Massachusetts  to  withhold  his. 

Let's  sit  down  and  see  if  there  isn't  some  way  we  can  resolve 
this,  address  these  subpoenas  that  have  been  raised  here  this 
morning,  do  it  in  a  good  way.  I  think  that's  a  better  way  for  us  to 
go.  We  get  into  party  lines,  votes  here.  This  does  not  help  this  proc- 
ess. It  speaks  for  more  trouble  down  the  road  here. 

There's  a  way  of  doing  this  and  let's  see  if  we  can't  do  it  that 
way  rather  than  getting  involved  in  votes  in  the  Committee  on  this 
particular  matter.  I  don't  think  it  serves  anyone's  interest  to  go 
that  way. 

The  Chairman.  Senator  Faircloth  is  going  to  be  presiding  in  the 
Chair  and  he's  asked  to  make  a  statement. 

Senator  Faircloth. 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Certainly,  we  want  to  simplify  it.  As  we  have  all  said,  we  want 
to  move  on.  But  we  have  new  information  and  we  certainly  know 
that  there  was  a  triangle  that  operated  at  the  White  House.  The 
triangle  was  Ms.  Clinton,  Maggie  Williams,  and  Susan  Thomases. 

Now,  this  group  went  into  action  the  night  of  Mr.  Foster's  death, 
when  Maggie  Williams  went  to  his  office.  We  know  that  she  spoke 
three  times  with  the  First  Lady  that  night.  We  know  that  Susan 
Thomases  and  Maggie  Williams  talked  at  1  a.m.  that  morning.  Yet, 
when  they  were  here,  they  testified  neither  one  remembered  the 
call.  I  find  it  hard  to  believe  because  1  a.m.  calls,  you  usually  re- 
member. At  least  I  don't  get  that  many  of  them. 

Mr.  Chairman,  the  same  triangle  went  into  action  again  the  day 
Mr.  Foster's  office  was  to  be  searched  by  the  Park  Police  and  the 
Justice  Department.  Maggie  Williams  called  Hillary  Clinton  at  6:45 
a.m..  Little  Rock  time.  Ms.  Clinton  then  called  Susan  Thomases. 
Susan  Thomases  then  called  Bemie  Nussbaum.  Suddenly,  the  deal 
was  off.  The  Park  Police  and  the  Justice  Department  weren't  going 
to  be  allowed  to  search  Mr.  Foster's  office. 
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Mr.  Neuwirth  was  telling  the  truth  when  he  said  that  Susan 
Thomases  told  Bernie  Nussbaum  that  Hillary  Clinton  did  not  want 
unfettered  access  to  Vince  Foster's  office. 

It's  clear  what  has  taken  place  here.  Whatever  Maggie  Williams 
didn't  get  out  of  Vince  Foster's  office  on  the  night  of  his  death,  the 
First  Lady  did  not  want  discovered  by  the  Justice  Department  2 
days  later. 

Now,  Mr.  Chairman,  today,  I  understand  we  are  going  to  call 
Maggie  Williams  and  Susan  Thomases  back  before  the  Committee 
to  testify  about  the  new  calls  and  they  will  be  subpoenaed.  We 
hope  it  will  make  their  memory  better.  But  I  think  to  cut  through 
it  and  get  to  where  we  ought  to  be,  the  key  member  of  the  triangle 
is  Ms.  Clinton.  She  hasn't  testified  before  this  Committee  and  the 
Committee  hasn't  called  her. 

During  the  summer  hearings,  I  requested  that  the  First  Lady  ap- 
pear before  the  Committee.  Now  we  have  even  more  proof  of  her 
involvement  and  control  over  the  situation. 

Now  if  there  is  a  question,  then  we  should  clear  it  up. 

But  we  could  add  Ms.  Clinton  to  the  subpoena  list.  But  I  think 
out  of  certainly  courtesy  to  the  First  Lady,  that  we  should  invite 
her  to  come  here,  with  all  due  respect  to  the  First  Lady,  and  give 
her  an  opportunity  to  tell  her  side  of  the  story,  to  tell  what  went 
on  in  these  conversations.  Press  conferences  don't  do  it. 

But  she  needs  to  be  here  under  oath  to  tell  us  what  happened. 
It  might  be  that  her  memory  is  much  better  than  Maggie  Williams' 
or  Susan  Thomases'.  But  the  only  way  we're  going  to  find  out,  the 
only  way  we're  going  to  get  to  the  bottom  of  it  is  to  ask  her  to  come 
before  the  Committee  as  First  Lady  and  testify  and  tell  us  what 
happened,  and  that  will  cut  through  so  much  of  the  persiflage  we 
have  been  going  through  today. 

Mr.  Chairman,  I  hope  that  we  will  invite  her  to  come. 

Thank  you. 

Senator  Boxer.  Mr.  Chairman,  may  I  say  something? 

Senator  Kerry.  Mr.  Chairman. 

Senator  Boxer.  Mr.  Chairman. 

The  Chairman.  No.  Please. 

Senator  Boxer.  Well,  Mr.  Chairman,  I  think 

The  Chairman.  Please.  If  I  might.  I  have  given  every  Member, 
and  I  am  going  to  continue  to  give  every  Member  the  widest  lati- 
tude. 

First  of  all,  let  me  say  that,  in  a  spirit  that  has  been  put  forth 
as  a  recommendation  or  suggestion  from  both  Senator  Dodd,  Sen- 
ator Kerry  and,  to  a  certain  extent.  Senator  Sarbanes,  I  am  consid- 
ering recessing  to  tomorrow  morning  at  9:30,  instructing  our  coun- 
sels, our  respective  counsels,  to  go  over  the  subpoenas  that  will  be 
issued,  recognizing  that  November  2  would  be  the  date  that  those 
subpoenas  would  be  made  returnable  by,  because  we're  now  dump- 
ing into  time  constraints.  Asking  them  to  narrow  their  concerns 
and  differences.  They  have  in  38  out  of  40  cases  heretofore. 

It  seems  to  me  that  we  should  be  able  to  work  that  out. 

Again,  the  issuance  of  subpoenas  as  a  methodology  of  moving  for- 
ward is  not  because  the  Minority  has  been  dilatory  or  anything  less 
than  helpful.  Let's  understand  that.  That  has  not  been  the  case. 
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There  are  others  who  the  Chair  feels  have  not  been  as  forthcoming 
with  information  or  with  respect  to  responding  to  our  requests. 

So,  I  see  it  as  the  only  way  in  which  we  can  really  do  the  busi- 
ness that  has  been  assigned  to  us,  without  assessing  blame  or  any- 
thing else.  I  think  it's  a  constructive  suggestion  and  if  those  of  you 
share  that  and  want  to  make  an  attempt  to  do  that,  I  would  make 
that  in  the  form  of — ^the  next  thing  that  I'm  going  to  do  is  move 
to  recess  until  9:30  tomorrow  morning. 

We  will  meet  here  at  9:30  a.m.  Hopefully,  the  counsels  will  have 
worked.  There's  going  to  be  a  lot  of  work.  But  I'm  going  to  say  to 
them  that  we  will  have  to  have  come  to  a  conclusion.  If  we  can't 
conclude  it,  then,  we'll  vote  it.  But  I  would  hope  that  we  could  vote 
as  we  have  heretofore,  in  a  very  unified 

Senator  Boxer.  Mr.  Chairman. 

Senator  Sarbanes.  Mr.  Chairman,  when  do  you  propose  to  start 
the  hearings,  if  I  could  ask? 

The  Chairman.  There's  the  question,  I  think,  as  it  relates 

Senator  Sarbanes.  November  6.  Is  that  correct?  November  7? 

The  Chairman.  Well,  one  of  the  areas  that  we  will  consider  is 
the — I  think  it  would  be  November  2,  is  when  we  would  start  the 
hearings. 

One  of  the  questions  is  as  it  relates  to  Susan  Thomases  and 
bringing  her  back.  Maggie  Williams,  I  think.  There's  almost  been 
unanimity  as  it  reflects  that. 

It  seems  to  me  we  have  to  finish  that  aspect  up  before  we  can 
get  into  the  other  areas  that  we  are  now  working  on. 

We  have  some  very  real  time  constraints  here  if  we're  going  to 
do  our  job  thoroughly  and  fairly. 

Senator  Boxer.  Mr.  Chairman. 

Senator  Sarbanes.  I  would  like  to  suggest  that  counsel  take  into 
account  this  letter  of  October  23  from  White  House  Counsel. 

The  Chairman.  Well,  obviously,  everything  will  be  taken 

Senator  Sarbanes.  Indicating  that  by  October  30,  they  could  es- 
sentially complete  the  response.  That  ought  to  weigh  into  any  eval- 
uation of  subpoenas  and  what  the  subpoenas  would  provide. 

The  Chairman.  Again,  I  am  reluctant  to  preclude  this  Committee 
from  giving  it  and  its  counsels  the  authority  to  move  when  it  deems 
appropriate.  I  am  not  opposed  to  seeing  to  it  that  we  limit,  where 
we  can,  where  practical,  the  scope.  We  have  stuck  to  the  scope. 
We're  going  to  continue  to  do  that. 

So  why  don't  we  leave  it  to  counsel?  I  am  entertaining  those  sug- 
gestions made  by  my  colleagues,  and  let's  see  if  counsel  can't  limit 
it.  But  we  will  reconvene  at  9:30  tomorrow. 

Senator  Boxer.  Mr.  Chairman. 

Senator  Sarbanes.  Then  I  think  counsel  ought  to  meet  with 
White  House  Counsel  and  see  whether  that  can  be  worked  out. 

The  Chairman.  Well,  that  would  be  part  of  the  process. 

Senator  Sarbanes.  OK.  Good. 

The  Chairman.  Again,  I  don't  want  to  begin  getting  accusatory. 
But  I  could  tell  you  that  I  think  that  when  we  get  into  areas  like 
the  E-mail — first  of  all,  I  think  it's  a  nonsense  thing  that  we  get 
Bruce  Lindseys  1,000  pages  delivered  yesterday.  I  have  to  tell  you, 
that's  not  cooperation. 


1513 

As  counsel  says,  I  make  an  observation  and  I  have  attempted  to 
keep  this  within — I  think  they  can  do  better.  Now  maybe  they  need 
to  force,  and  I  beheve  it  is  the  force  of  understanding  that  you  can't 
just  put  it  off  to  another  day  or  another  time.  I  am  not  suggesting 
they're  not  busy.  But  we  have  our  responsibilities.  By  gosh,  we've 
got  to  get  it  done.  Appropriately  and  correctly  and  without,  as  Sen- 
ator Dodd  and  others  have  said,  without  unnecessarily  hurting  peo- 
ple and  their  careers  by  impljdng,  whether  deliberately  or  not,  that 
they  may  have  been  involved  in  some  kind  of  activity  that  is  less 
than  honorable. 

We  don't  want  to  do  that,  and  we  haven't  been  doing  that. 

Senator  Sarbanes.  I  take  it  once  we  begin  the  hearings,  that  we 
will  then  continue — I  mean,  so  Members  can  plan  their  schedule — 
we  will  then  continue  them  through  the  month  of  November.  Is 
that  right? 

The  Chairman.  I  would  hope  to  move  them  right  on  through  and 
complete  them  as  expeditiously  as  possible. 

Senator  Sarbanes.  What  will  the  subject  matter  of  the  hearings 
be?  Will  we  have  an  opportunity  to  consult  on  that  rather  impor- 
tant question? 

The  Chairman.  Absolutely.  We  have  and  we  will  continue  to  and 
I  know  that  our  counsels,  as  they  are,  are  already  working  on  ex- 
amining numbers  of  witnesses,  doing  depositions.  They  were  taking 
depositions  yesterday,  the  day  before,  et  cetera,  and  I  know  they 
will  continue  to  do  this. 

Senator  Boxer.  Mr.  Chairman. 

Senator  Shelby.  Mr.  Chairman. 

The  Chairman.  Senator  Shelby  and  then  Senator  Boxer. 

Senator  Shelby.  Mr.  Chairman,  I  think  we  have  made  some 
progress  here  this  morning.  I  hope  that  by  tomorrow  we  can  make 
the  second  step  and  the  big  step.  But  whatever  we  do,  whatever  we 
do  here,  I  hope  we'll  not  put  a  bridle  on  counsel.  We  have  hired 
counsel  and  we've  got  good  counsel  on  both  sides.  But  to  hold  them 
back  from  what  we're  trying  to  get  at — and  what  are  we  trying  to 
get  at? 

We're  trying  to  fill  in  some  puzzles.  There  are  a  lot  of  unan- 
swered questions  up  here.  Maybe  these  phone  lots  will  help  us  do 
this.  Maybe  calling  back  these  other  witnesses  will  help  us  do  this. 
But  we  owe  that  to  ourselves,  both  sides  of  the  aisle. 

Senator  BoxER.  Mr.  Chairman. 

The  Chairman.  I  agree. 

Yes,  Senator  Boxer. 

Senator  BoxER.  Mr.  Chairman,  I  want  to  commend  you  for  mov- 
ing the  Committee  in  what  I  think  is  the  appropriate  direction 
today. 

Very  briefly,  I  would  like  to  make  a  couple  of  points.  I  think  Sen- 
ator Kerry,  Dodd,  and  others  have  pointed  out  that  when  you  look 
at  this  list  of  phone  calls — and  I  would  quote  counsel.  He  said,  we 
don't  know  if  they'll  bear  fruit.  Well,  you  know,  we've  got  to  be 
looking  at  things  in  a  little  more  narrow  way  than  that  because 
God  knows  what  we  could  find  out  if  we  subpoenaed  everybody's 
home  phone  records  in  the  entire  country.  It  could  bear  fruit. 
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The  point  is,  obviously,  we  need  to  move  expeditiously,  not  hold 
anyone  back,  but  not  turn  this  into  something  other  than  what  it 
was  meant  to  be,  and  we  have  a  Resolution  that  guides  us. 

I  would  like  to  recommend  to  my  colleagues  that  when  you  go 
over  this  list  of  phone  numbers  and  you  start  to  narrow  it,  you  no- 
tice the  fact  that  Jean  Lewis'  was  not  on  this  list.  I  think  it's  a  very 
important  point  that  if  we're  going  to  go  and  find  the  truth,  that 
we  not  be  one-sided  about  it.  I  would  just  like  to  close  with  this. 

Senator  Faircloth  painted  this  triangle — Hillary  Clinton,  Maggie 
Williams,  and  Susan  Thomases,  this  triangle  of  women,  I  might 
say.  I  want  to  say  something. 

If  you  didn't  talk  to  your  chief  of  staff  three  times  a  day,  I'm  tell- 
ing you,  you're  not  doing  your  job.  You  might  well  talk  to  your  best 
friend  when  a  tragedy  strikes. 

If  I  said  that  I  had  conversations  with  my  best  friend  in  Califor- 
nia and  my  chief  of  staff  three  or  four  times  a  day,  I  don't  think 
that  should  be  projected  as  some  evil  triangle.  If  I  said  Senator 
Faircloth  and  his  chief  of  staff  and  his  best  friend  from  North  Caro- 
lina talked,  it  wouldn't  indicate  anjrthing.  So  I  just  want  to  put  out 
there  that  this  kind  of  painting  a  picture  of  some  sinister  thing  be- 
cause people  talk  to  their  staff  is  outrageous. 

I  am  sorry  that  Senator  Faircloth  isn't  here.  He's  my  friend.  We 
talk  about  these  things.  But  I  just  felt  that  he  was  overreaching 
in  his  comments. 

Senator  DODD.  To  some  triangle  going  on  there? 

Senator  Boxer.  A  triangle.  I  want  to  commend  you,  Mr.  Chair- 
man, for  taking  this  in  what  I  think  is  a  far  better  direction. 

The  Chairman.  I  would  like  to  before  we  recess  until  tomorrow, 
again  suggest  to  the  media  that  they  should  not  overreact  to  to- 
day's discussion  as  it  related  to  siiredding  because  that  was  just  il- 
lustrative of  a  potential  problem  that  we  deal  with,  whether  it's 
shredding  or  not  producing  documents,  et  cetera,  where  there  is  no 
subpoena*  required. 

The  point  is,  and  it  may  be  technical  in  nature,  that  there  can 
appear  to  be  complete  cooperation  and  indeed  it  not  be  the  case, 
and  there's  no  penalty  for  not  cooperating,  where  documents  that 
have  been  requested  are  not  subpoenaed.  That's  why  the  technical 
point  of  putting  forth  those  subpoenas  even  where  there  would  ap- 
pear to  have  been  full  and  total  cooperation. 

If  there  is  no  further  comment,  then,  I  will  say  that  we  will 
stand  in  recess  until  9:30  a.m.  tomorrow. 

It  is  the  intent  of  the  Chair  to  vote  for  the  issuance  of  subpoenas. 
The  scope,  and  I  will  bring  that  forth  immediately — ^the  scope  of 
that  is  something  that  I  would  hope  the  counsels  would  be  able  to 
work  out  together. 

We  stand  in  recess  until  9:30  a.m.  tomorrow. 

[Whereupon,  at  1  p.m.,  the  Committee  was  recessed,  to  reconvene 
at  9:30  a.m.,  on  Thursday,  October  26,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


EXECUTIVE  SESSION— SUBPOENAS 


THURSDAY,  OCTOBER  26,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:05  a.m.,  in  room  SH-216  of  the  Hart 
Senate  Office  Building,  Senator  Alfonse  M.  D'Amato,  (Chairman  of 
the  Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  reconvene.  A  quorum  exists. 

At  the  suggestion  yesterday  of  a  number  of  my  colleagues,  we 
had  counsel  working  into  the  morning.  At  about  1  a.m.,  we  came 
up  with  a  resolve  of  some  of  the  differences. 

That  resolve  will — and  we  will  furnish  the  specifics — ^but  it  has 
resulted  in  an  agreement  that  we  will  issue  40  subpoenas  for  var- 
ious documents;  that  an  additional  9  will  be  issued  for  various  tele- 
phone calls  and  records  that  have  been  made;  and  a  methodology 
for  handling  that  information  has  been  worked  out  so  that,  as  it 
relates  to  privacy  issues,  individuals  will  have  their  individual 
rights  protected. 

Regarding  two  outstanding  issues,  we  have  agreed  to  withhold  at 
this  time  requests  for  the  notes  of  President  and  Mrs.  Clinton's 
interviews  with  the  Independent  Counsel.  We  will  look  for  opinions 
from  counsel  regarding  these  votes.  I  have  made  it  very  clear, 
though,  that  we  reserve  the  right  to  seek  that  information.  So  that 
is  a  matter  that  we  are  withholding  at  this  time. 

The  other  open  issue  regards  subpoenas  for  the  campaign  docu- 
ments; we  have  agreed  at  this  time  to  attempt  to  move  forward 
where  individuals  who  worked  in  the  campaign  are  named,  and 
anything  to  do  with  that.  However,  if  counsel,  if  Majority  counsel, 
feels  that  we  are  not  able  to  get  the  kind  of  information  that  might 
otherwise  be  produced  and  that  would  be  necessary,  we  reserve  the 
right  to  ask  for  a  broader  subpoena  that  would  cover  more  than 
just  those  individuals  that  are  named  as  it  relates  to  the  campaign. 
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And  I  believe  that  that  summarizes  the  agreement  that  we  have 
come  to. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Well,  Mr.  Chairman,  let  me  say  first  that  I 
want  to  commend  the  counsel  who  worked  almost  all  night  in  try- 
ing to  give  focus  and  definition  to  what  would  otherwise  I  think 
have  been  overly-broad  subpoenas,  and  I  think  they  have  done  a 
very  commendable  job  and  I  want  to  commend  both  Mr.  Chertoff 
and  Mr.  Ben-Veniste  in  this  regard. 

As  I  understand  it,  we  are  now  in  agreement  on  the  issuance  of 
these  subpoenas.  I  understand  also,  of  course,  that  anyone  receiv- 
ing a  subpoena  has  available  to  them  the  range  of  privileges  that 
can  be  asserted  in  response  to  a  demand  for  records.  I  am  correct 
on  that,  am  I  not? 

The  Chairman.  Of  course.  They  can  move  to  quash,  yes,  cer- 
tainly. 

Mr.  Chertoff.  What  is  available;  that  is  correct. 

Senator  Sarbanes.  So  they  would  have  available  to  them  what- 
ever privileges  can  be  asserted. 

On  the  two  matters: 

On  the  one  matter  that  has  been  deferred  and  the  one  matter 
that  has  been  narrowed,  my  understanding  is  that  the  Independcint 
Counsel  objects  to  providing  in  effect  the  transcripts  or  the  inter- 
views with  the  President  and  the  First  Lady. 

I  think  we  should  pay  some  respect  to  that. 

Second,  I  think  that  getting  the  notes  of  their  lawyers  with  re- 
spect to  those  interviews  is  really  clearly  a  privileged  matter,  in  my 
view.  But  in  any  event,  that  is  being  deferred  and  can  be  examined 
at  a  subsequent  time. 

With  respect  to  political  records  from  Williams  &  Connolly,  I  un- 
derstand we  are  going  to  narrow  that  request — ^that  counsel  to- 
gether would  compile  a  good-faith  list  of  named  individuals  that 
seemed  to  be  in  effect  principals,  so  to  speak.  And,  that  we  will 
make  that  request  and  will  see  what  is  forthcoming  from  that,  and 
that  will  leave  us  open  to  further  examination  of  it  if  the  Chairman 
wishes  to  do  so. 

The  arrangement  that  has  been  worked  out  on  the  telephone 
records  I  think  is  an  imaginative  one.  We  were  very  concerned  that 
you  get  people's  personal  phone  records  for  a  sustained  period  of 
time  and  you  delving  into  their  private  lives  as  well  as  any  matters 
that  may  be  relevant. 

As  I  understand  it,  counsel  will  agree  upon  a  third  party  who 
will  then — when  you  subpoena  the  records,  you  get  all  the  records. 
That  is  the  problem,  as  I  understand  it. 

Mr.  Chertoff.  That  is  correct,  Senator. 

Senator  Sarbanes.  When  you  ask  the  phone  company  for  the 
records,  they  cannot  separate  them  out  and  they  give  you  all  the 
records. 

A  third  party  will  be  given  by  counsel  names  and  telephone  num- 
bers of  individuals  that  are  deemed  relevant  to  the  investigation. 
The  third  party  will  then  produce  to  them  out  of  those  records  all 
such  phone  calls.  And  only  those  will  become  part  of  the  Committee 
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record.  The  balance  of  the  phone  records  will  therefore  be  shielded. 
I  think  this  is  a  commendable  effort  for  some  respect  toward  the 
privacy  of  the  individuals  and  I  think  is  a  very  constructive  sugges- 
tion. 

I  just  yield  to  Mr.  Ben-Veniste.  He  was  in  this  thing  until  late 
at  night.  I  do  not  know  whether  he  has  any  additional  observations 
about  the  understanding. 

Mr.  Ben-Veniste.  Thank  you,  Senator  Sarbanes. 

Yes,  I  think  we  made  a  tremendous  amount  of  progress. 

It  was  an  effort,  as  Chairman  D'Amato  suggested,  among  our 
staffs.  Mr.  Kravitz  and  Mr.  Cole  worked  diligently  with  me,  and 
others,  as  well  as  counsel  for  the  White  House,  to  try  to  narrow 
these  areas,  and  I  think  we  did. 

We  went  back  to  the  original  request.  We  put  aside  all  of  the 
subsequent  requests,  and  then  narrowed  that  original  request  in 
scope  of  time  for  the  individuals  who  were  covered  in  a  much  more 
precise  way. 

We  excluded  from  the  Williams  &  Connolly  subpoena,  as  I  think 
is  appropriate,  the  attorney-client  work  product  of  counsel  to  the 
President. 

We  agreed  to  include  subpoenas  for  the  telephone  records  and 
other  documents  of  Ms.  Lewis,  as  well  as  others  who  have  been  re- 
quested. 

So  now  of  the  38  subpoenas — or  38  requests  for  documents  that 
we  agreed  to  jointly,  we  can  add  now  the  personal  records  of  the 
President  and  First  Lady  in  the  possession  of  their  personal  attor- 
neys, and  the  subpoena  to  the  White  House. 

With  respect  to  the  other  witnesses,  we  have  agreed,  again  using 
as  the  cutoff  date  the  time  of  the  appointment  of  Special  Counsel 
Fiske;  that  we  would  ask  for  all  Department  of  Justice  records  ei- 
ther in  their  possession  or  in  the  possession  of  Independent  Coun- 
sel up  and  to  that  point  in  time;  and  we  have  agreed  that  Special 
Agent  Steven  Irons  from  the  Little  Rock,  AR,  FBI  Office  would  in 
fact  be  requested  to  appear  for  deposition  and  possibly  testimony 
in  the  next  round  of  hearings. 

In  addition  to  that,  I  think  there  was  a  substantial  and  lawyer- 
like narrowing  of  other  issues,  both  by  time  and  by  individual 
whose  records  would  be  sought. 

With  respect  to  specific  information  regarding  campaign  and  po- 
litical activities,  I  believe  Senator  Kerry  has  a  point  to  make  on 
that. 

The  Chairman.  Well,  let  me  say  that  I  think  we  have  fashioned 
subpoenas  that  begin  the  process  of  giving  us  the  t3^e  of  access  the 
Committee  needs  to  function  in  a  more  comprehensive  and  thor- 
ough manner.  That  is  what  we  need.  People  have  to  know  that  we 
need  all  the  documents,  and  they  cannot  just  hold  back  when  they 
choose.  I  am  pleased  and  delighted  that  we  have  been  able  to  do 
this  again  in  a  bipartisan  manner  and  achieved  the  degree  of  co- 
operation that  we  have. 

Again,  there  is  one  open  issue;  and  there  is  the  matter  that  the 
Committee  may  feel  necessary  to  come  back  to  request  the  wider 
subpoena  scope  as  it  relates  to  campaign  documents,  but  that  is  a 
decision  that  we  will  make  as  we  go  along. 
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I  would  also  like  to  announce  at  this  time  that  the  Committee 
will  reconvene  for  the  purposes  of  taking  testimony  from  two  wit- 
nesses on  this  Thursday,  this  upcoming  November  2,  Maggie  Wil- 
liams and  Susan  Thomases. 

I  believe  that  has  been  necessitated  due  to  the  information  that 
has  been  recently  made  available  to  this  Committee. 

It  would  be  our  hope  that  we  can  take  that  testimony  and  then 
make  findings  as  it  relates  to  the  initial  scope  of  our  inquiry,  so 
that  we  can  come  to  that.  That  will  take  some  time. 

In  the  meantime,  we  will  be  looking  toward  moving  the  hearings 
forward  as  we  undertake  this.  This  is  not  going  to  be  an  easy  task, 
given  the  time  constraints.  But  that  is  the  intention. 

Senator  Sarbanes.  That  would  be  next  Thursday? 

The  Chairman.  Next  Thursday. 

Senator  Sarbanes.  Then  would  you  expect  the 

Senator  Kerry.  Mr.  Chairman. 

Senator  Sarbanes  — following  week  to  begin  hearings  on  other 
subject  matter? 

The  Chairman.  I  am  going  to  leave  that  to  staff.  Given  the  fact 
that  we  are — Senator,  as  you  are  aware,  staff  is  working  right  now 
on  interviewing  people  and  getting  the  facts  in.  If  they  give  a  rec- 
ommendation that  we  are  prepared  to  go  forward  the  following 
week,  we  will  then  start  the  following  week. 

Senator  Sarbanes.  I  take  it  that  is  what  we  are  shooting  for? 

Senator  Kerry.  Mr.  Chairman. 

The  Chairman.  That  is  what  we  will  be  aiming  to  undertake. 

Yes,  Senator  Kerry. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  Mr.  Chairman,  I  want  to  understand.  Within  the 
agreement  that  you  just  articulated,  you  are  now  withholding  both 
of  these  disagreed-upon  elements?  Or  are  you  intending  to  still  vote 
on  one? 

The  Chairman.  Oh,  no.  We  are — I  am  deferring  the  question  of 
whether  this  Committee  has  jurisdiction  to  ask  for  the  notes  that 
were  taken  at  the  depositions  of  the  President  and  the  First  Lady. 
That  is  an  issue  I  am  going  to  ask  counsel  to  research  and  to  make 
a  recommendation.  If  they  believe  we  do  have  that  right,  then  we 
will  ask  for  the  notes. 

With  respect  to  the  campaign,  I  believe  that  we  have  agreed  that 
we  will  limit  the  subpoena  to  those  documents  that  relate  to  named 
individuals.  If,  as  we  go  along,  we  feel  that  we  are  able  to  do  the 
job  and  it  is  responsive  to  our  needs,  then  we  will  not  ask  for 
broader  subpoenas.  That  is  an  option  that  we  will  have,  and  we 
will  let  counsel  work  at  that. 

Senator  Kerry.  Mr.  Chairman 

The  Chairman.  But  at  this  point  in  time,  it  is  only  those  individ- 
uals who  are  named. 

Senator  Kerry.  Mr.  Chairman,  I  appreciate  that  enormously. 
That  is  a  step  further  than  where  we  were  when  we  huddled  just 
before  we  convened. 

The  Chairman.  It  shows  you  what  good  teamwork  does,  huh? 

Senator  Kerry.  It  does  indeed. 

The  Chairman.  We  got  together  in  the  huddle. 
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Senator  KERRY.  I  appreciate  that  enormously.  But,  Mr.  Chair- 
man, if  I  may,  I  would  like  to  just  address  for  a  moment  two  points. 

Number  1,  with  respect  to  one  of  the  subpoenas  that  is  issued 
for  a  broad  request  for  certain  statements  and  thoughts  from  the 
President  and  Mrs.  Clinton,  I  think  that  is  encompassed  in  one  of 
the  subpoenas? 

Mr.  Chertoff.  That  is  correct.  Senator. 

Senator  Kerry.  Now  I  just  want  to  make  certain  that  there  is 
an  understanding,  because  we  are  holding  back  on  the  other  part, 
that  not  included  in  that  are  press  and  political  strategy?  I  assume 
we  are  agreeing  that  that  is  not  included  or  encompassed  in  the 
subpoena  that  is  being  issued? 

Mr.  Chertoff.  I  think,  Senator,  that  there  are  two  separate  sub- 
poenas the  Senator  is  talking  about.  One  is  the  subpoena  for  the 
campaign  records  where  we  have  agreed,  I  think  this  morning 

Senator  Kerry.  I  want  to  speak  to  that  in  a  minute.  That  is  sep- 
arate. 

Mr.  Chertoff.  — ^to  deal  with  them  in  modified  individuals. 
There  is  a  subpoena  we  agreed  on  last  night 

Senator  Kerry.  Correct. 

Mr.  Chertoff.  — that  even  the  White  House  agreed  to,  that  re- 
lates to  furnishing  us  with  all  statements  made  or  adopted  by  the 
President  or  Mrs.  Clinton  regarding  Whitewater,  the  underlying 
subject  of  the  Committee's  investigation.  There  is  no  limitation  in 
that  subpoena  for  the  purpose  or  how  you  characterize  the  state- 
ments. What  it  is  directed  to  are  any  statements  that  they  made 
that  have  to  do  with  Whitewater. 

Senator  Kerry.  Correct.  But  what  I  am  saying — I  just  want  to 
make  certain  that  we  are  not  looking  to  the  underlying — we  are 
looking  to  statements  that  they  made.  We  are  not  looking  to  sort 
of  press,  or  political  strategy  statements  that  they  may  have  made 
to  somebody,  or  to  each  other? 

Mr.  Chertoff.  I  think.  Senator,  it  is  hard  for  me — I  am  not  sure 
I  understand  what  constitutes  a  "press  or  political  strategy  state- 
ment." I  think  what  we  agreed  upon  was — and  this  was  agreed  to 
last  night — if  they  have  made  any  statements  concerning  White- 
water, those  statements  would  be  discoverable  under  the  subpoena. 
If  they  made  them  to  the  press,  I  do  not  think  we  excluded  that. 

Senator  Kerry.  I  am  talMng  about  internal,  not  external. 

Mr.  Chertoff.  I  think  the  subpoena — and  again  I  say.  Senator, 
we  discussed  this  and  agreed  upon  it  last  night — does  not  say  that 
statements  have  to  be  made  for  a  particular  purpose. 

Senator  Kerry.  Mr.  Chairman,  the  reason  I  am  concerned — and 
I  am  delighted  that  we  have  narrowed  this  down.  Yesterday,  and 
I  wapt  to  emphasize  this,  when  we  discussed  this  I  was  anxious  to 
try  to  have  an  agreement  within  the  Committee.  But  I  want  to  just 
ask  the  Chairman  to  refocus,  if  he  will,  on  the  scope,  the  specific 
scope,  of  the  Committee.  The  Committee  was  set  up:  Number  1,  the 
purposes  of  the  Committee  are  to  conduct  investigation  into  the 
Vince  Foster — well,  clearly  that  does  not  apply  here. 

To  conduct  an  investigation  into  the  Resolution  Trus.t  manage- 
ment, the  White  House  management,  the  Department  of  Justice 
management,  RTC  employees  and  so  forth 
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That  all  occurred  while  he  was  President.  So  that  does  not  apply 
to  campaign. 

So  then  you  come  to  only  Section  3,  where  we  are  empowered  to 
investigate.  Section  3  goes  to  the  operations,  solvency,  and  regula- 
tion of  Madison;  it  goes  to  the  activities,  investments,  and  tax  lia- 
bility; it  goes  to  the  policies  and  practices  of  the  RTC;  the  handling 
by  the  RTC  of  the  FDIC  and  Federal  Savings  &  Loan  of  civil  or 
administrative  actions;  the  sources  of  funding  and  lending  practices 
of  Capital  Management;  the  bond  underwriting  contracts  between 
Arkansas  Development;  and,  finally,  1990  Gubernatorial  Election 
relation  with  Perry  County  Bank. 

Now  to  be  requesting  campaign  activities  and  statements  with 
respect  to  that  group  of  activities,  I  would  respectfully  suggest,  is 
a  broad  reach.  We  have  agreed,  if  it  can  be  narrowed.  All  I  am  sug- 
gesting is  that  the  narrowing  is  not  exclusively  the  naming  of  peo- 
ple. The  narrowing  ought  to  be  understood  to  be  solely  within  the 
confines  of  those  paragraphs  that  I  jut  articulated.  Because  if  it 
reaches  beyond  that,  it  reaches  to  p)eople  who  may  have  had  zero 
contact,  or  simply  be  relating  hearsay  or  other  kinds  of  comments 
within  the  context  of  the  campaign,  and  we  all  know  how  cam- 
paigns do  not  provide  a  reliable  source. 

Senator  Sarbanes.  As  I  understand  it,  it  would  have  to  deal  with 
the  subject  matters  that  are  in  the  Resolution  which  the  Senator 
enunciated. 

Senator  Kerry.  Well,  that  is  what  I  want  to  make  absolutely  cer- 
tain of. 

The  Chairman.  That  is  how  we  are  proceeding.  I  think  the  Sen- 
ator has  made  that  point.  We  are  proceeding  with  respect  to  those 
matters  that  are  within  the  scope  of  the  Committee.  We  are  not 
looking  to  go  into  a  fishing  expedition.  We  know  that  there  are  peo- 
ple connected  with  any  campaign  that  the  campaign  has  little  to 
do  with.  I  can  attest  to  that,  personally. 

Senator  Kerry.  So  again  I  reiterate.  I  assume,  therefore,  that 
preparation  for  a  press  conference,  comments,  and  so  forth 

The  Chairman.  No,  no. 

Senator  Kerry.  — strategy  sessions  such  as  that,  are  not  in- 
cluded? Do  you  agree? 

The  Chairman.  If  it  is  about  Whitewater — now  we  are  moving 
from  one  issue  to  another.  One  is  the  campaign  and  the  campaign 
documents.  We  will  name  those  individuals.  We  have  agreed  to 
limit  it. 

Senator  Kerry.  Fine,  I  am  in  agreement  with  that. 

The  Chairman.  The  Committee  and  the  staff  agreed  last  evening 
that  those  statements  regarding  Whitewater  that  were  made  by  the 
Clintons  are  certainly  within  the  scope  of  the  Committee  and  the 
subpoena,  and  that  is  the  way  we  intend  to  proceed. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DoDD.  Am  I  to  understand,  Mr.  Chairman,  we  are  talk- 
ing about  the  people  making  statements  would  have  to  be  people 
who  were  principals  here?  There  are  hundreds  of  people  involved 
in  campaigns.  People  keep  notes  on  what  people  say,  and  all  of  a 
sudden  some  volunteer,  to  use  the  extreme  example 
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The  Chairman.  The  Senator  is  correct,  and  that  is  why  we  at- 
tempted to  say  that  we  would  name  individuals,  as  opposed  to  just 
taking  anything  said,  done,  or  whatnot  by  anyone  in  connection 
with  the  campaign,  or  any  contributor  who  may  or  may  not  have 
any  relationship  to  the  incidents  or  to  those  areas  that  we  are  re- 
viewing. You  are  absolutely  right. 

Senator  Dodd.  Let  me  just  say,  Mr.  Chairman,  and  again  I  ap- 
preciate immensely  what  counsel  have  done  here.  I  think  this  is  a 
significant  improvement  over  where  we  were  yesterday. 

But  let  me  just  also  say,  Mr.  Chairman,  and  I  may  be  a  minority 
of  one  on  this  point 

The  Chairman.  Excuse  me  a  moment. 

[Chairman  confers.] 

The  Chairman.  Senator? 

Senator  DODD.  Mr.  Chairman,  I  may  be  a  minority  of  one  on  this 
entire  Committee,  but  I  think  it  is  important  that  I  say  so  at  this 
juncture. 

We  have  had  tremendous  cooperation  from  this  White  House,  un- 
precedented cooperation  given  the  last  25  years  or  so  where  mat- 
ters have  come  up  involving  the  Executive  Branch;  this  White 
House,  by  anyone's  estimation,  just  exceeds  what  we  have  seen  in 
previous  White  Houses  in  terms  of  cooperation.  There  is  just  no 
comparison. 

The  reason  I  say  that  is  because  we  are  now  about  to  start  some- 
thing else.  I  just,  generically,  putting  aside  the  details  and  individ- 
uals and  subject  matter,  ever3rthing  that  goes  around  comes 
around.  We  are  raising — we  are  moving  into  a  whole  new  area,  and 
I  worry  about  it  in  terms  of  the  kind  of  cooperation  and  the  kinds 
of  things  that  have  to  happen. 

If  it  is  going  to  become,  as  it  apparently  is  now,  that  everything 
is  going  to  be  done  this  way  through  subpoenas  on  everything,  I  re- 
gret that  in  a  way  because  I  think  we  were  making  terrific 
progress.  I  just  worry  about  it.  I  say,  generically,  this  is  a 

The  Chairman.  Let  me  say 

Senator  Dodd.  — we  are  setting  precedents  here  that  go  far  be- 
yond this.  I  just  say  to  my  colleagues  here,  I  promise  you — I  prom- 
ise you — these  things  come  back.  I  just  hope  you  might  give  some 
thought  to  that  as  we  look  down  the  road  where  this  becomes  a 
standard  by  which  we  try  and  seek  cooperation  between  the  Execu- 
tive Branch  and  the  Legislative  Branch. 

To  disregard  the  precedent-setting  nature  of  what  we  are  about 
to  do,  totally  beyond  the  parameters  of  this  particular  subject  mat- 
ter, I  think  is  something  that  Members  ought  to  give  a  great  deal 
of  thought  to.  Again,  I  am  a  minority  of  one,  I  presume,  in  that 
viewpoint  but  I  will  tell  you  that  this  is  a  dangerous  path  we  have 
decided  to  open  here. 

When  you  have  the  kind  of  cooperation — we  are  not  getting  co- 
operation, the  Chairman  is  absolutely  correct,  and  I  realize  there 
are  some  questions  that  have  been  raised,  legitimate  questions;  we 
bring  people  in,  we  get  clarity  on  that — ^but  to  go  now  and  open  up 
a  whole  new  legal  route  here,  I  worry  about  it. 

Senator  Sarbanes.  Well  let  me  just  say,  I  think  the  Chairman 
has  indicated  that  these  subpoenas  go  to  all  parties.  They  are  not, 
as  I  understand,  selective.  So  there  will  be  40  subpoenas. 
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The  Chairman.  That  is  correct. 

Senator  Sarbanes.  It  is  an  approach  I  do  think  that  the  Commit- 
tee is  going  to  have  to — if  we  continue  using  the  subpoena  ap- 
proach, we  are  going  to  have  to  focus  on  them  carefully.  I  think 
that  happened  between  yesterday  and  today,  and  I  think  it  is  a 
more  professional  product  from  the  Committee. 

There  was  a  suggestion  yesterday  that  witnesses  coming  to  tes- 
tify would  automatically  be  subpoenaed,  but  I  gather  now  we  have 
reached  an  understanding  that  only  if  counsel  thinks  there  is  some 
good  reason  that  they  will  not  come.  It  seems  to  me  if  someone  vol- 
untarily says,  look,  I  will  be  there  at  10  o'clock,  they  ought  not  to 
be  slapped  with  a  subpoena. 

The  Chairman.  That  is  the  methodology  which  I  think  we  should 
continue  to  employ.  Where  there  is  an  indication  that  the  witness, 
or  possible  witness,  will  be  cooperative  and  we  ask  for  them  to 
come  in,  we  will  not  subpoena  them.  If  it  appears  that  that  is  not 
the  case,  then  we  will  request  subpoenas.  So  we  will  continue  it. 

Mr.  Ben-Veniste.  Subpoenas  are  only  for  documents,  at  this 
point,  and  they  are  issued  across  the  board  to  every  agency  that 
we  have  asked  to  produce  documents,  including  the  Department  of 
Justice,  the  RTC,  and  everybody  else  who  had  any  connection  with 
any  of  the  subject  matters  in  this  Resolution. 

The  Chairman.  I  will  take  a  voice  vote.  All  in  favor  of  issuing 
the  subpoenas  as  outlined,  say  aye. 

[A  chorus  of  ayes.] 

The  Chairman.  Opposed? 

[No  response.] 

The  Chairman.  The  ayes  have  it. 

We  will  make  a  part  of  the  record  those  individuals  or  documents 
that  are  requested,  in  addition  to  the  9  telephone  calls  listed  "a." 
through  "i.": 

Whitewater  Special  Committee  Document  Requests:  Arkansas 
Bank  Department;  Arkansas  Development  Finance  Authority;  Ar- 
kansas Securities  Department;  Ausen,  Lee;  Berman,  Michael;  Blair, 
Jim;  President  and  Mrs.  Clinton;  Coleman,  Randy;  DOJ;  FDIC; 
FDIC-IG;  Frost  &  Co.;  Hubbell,  Webster;  lorio,  Richard;  James, 
Charles;  Lasater,  Dan;  Lewis,  Jean;  Lindsey,  Bruce;  Lyons,  James; 
OGE;  OTS;  Patten,  McCarthy;  Redden,  Yoly;  RTC;  RTC-IG;  Rose 
Law  Firm;  Schaffer,  Beverly;  SEC  re:  Lasater;  Seidman,  Ricki; 
SBA;  SBA-IG;  Thomases,  Susan;  Thomasson,  Patsy;  Tisdale,  John 
(Clinton  Gubernatorial  Papers);  Treasury;  Treasury-IG;  Tucker, 
Jim  Guy;  White  House;  Williams  &  Connolly;  Wright,  Betsy. 

Telephone  Calls: 

a.  Long-distance  telephone  records  for  all  calls  from  the  White 
House  to  Area  Code  (501)  from  May  1,  1993  to  November  30,  1993. 

b.  Home  long-distance  telephone  records  for  April  Breslaw  to 
Area  Code  (202)  from  August  1,  1993  to  January  30,  1994. 

c.  Home  long-distance  telephone  records  for  Paula  Casey  to  Area 
Code  (202)  from  August  1,  1993  to  November  30,  1993. 

d.  Home  long-distance  telephone  records  for  Webster  Hubbell  to 
Area  Code  (501)  from  May  1,  1993  to  November  30,  1993. 

e.  Home  long-distance  telephone  records  for  William  Kennedy  to 
Area  Code  (501)  from  from  May  1,  1993  to  November  30,  1993. 
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f.  Home  long-distance  telephone  records  for  Bruce  Lindsey  to 
Area  Code  (501)  from  May  1,  1993  to  November  30,  1993. 

g.  Home  and  office  long-distance  telephone  records  for  James 
Lyons  to  Area  Codes  (202)  and  (501)  from  May  1,  1993  to  Novem- 
ber 30,  1993. 

h.  Home  long-distance  telephone  records  for  Bernard  Nussbaum 
to  Area  Code  (501)  from  May  1,  1993  to  November  30,  1993. 

i.  Home  long-distance  telephone  records  for  Margaret  Williams  to 
Area  Code  (501)  from  May  1,  1993  to  November  30,  1993. 

The  Chairman.  This  Committee,  for  purposes  of  continuing  its 
work  on  Whitewater,  will  reconvene  on  Thursday,  November  2.  It 
is  our  intention  to  notify  both  witnesses,  Margaret  Williams  and 
Susan  Thomases,  and  ask  them  to  appear. 

We  stand  in  adjournment. 

[Whereupon,  at  10:30  a.m.,  this  meeting  was  adjourned,  to  recon- 
vene on  Thursday,  November  2,  1993.] 
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U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  9:30  a.m.  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENmG  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  We  have  reconvened  the  Special  Committee 
today  in  order  to  recall  two  witnesses,  Hillary  Rodham  Clinton's 
Chief  of  Staff,  Maggie  Williams,  and  Susan  Thomases. 

The  reason  we  are  holding  this  hearing  today  and  bringing  you 
both  back  before  the  Committee  is  a  very  distressing  one.  The  Com- 
mittee did  not  receive  certain  critical  information  that  we  had  re- 
quested regarding  telephone  calls  from  July  20  through  July  22, 
1993,  the  2  days  after  White  House  Deputy  Counsel  Vince  Foster 
committed  suicide. 

Particularly  important  and  requested  by  this  Committee  on  June 
30  were  calls  to  and  from  the  Rodham  residence  in  Arkansas  where 
Hillary  Rodham  Clinton  was  staying  between  July  21  and  22,  1993. 

These  dates  are  important  because,  as  testimony  before  this 
Committee  has  revealed,  it  was  sometime  before  10  a.m.  on  July 
22,  1993  that  White  House  Counsel  Bernard  Nussbaum  reneged  on 
the  agreement  he  had  made  the  evening  before  with  the  Depart- 
ment of  Justice  to  allow  prosecutors  to  review  the  documents  in 
Mr.  Foster's  office. 

The  Committee  sought,  during  hearings  2  months  ago,  to  find  out 
who  or  what  influenced  Bernard  Nussbaum  to  break  his  commit- 
ment to  allow  the  Justice  Department  to  review  the  documents  in 
Vince  Foster's  office. 

What  we  have  now  discovered,  weeks  after  our  summer  hearings 
and  only  after  the  threat  of  a  subpoena,  is  that  there  were  more 
phone  calls  in  the  early  morning  hours  of  July  22  than  we  knew, 
which  suggests  that  these  phone  calls  were  the  precise  reason  Ber- 
nie  Nussbaum  changed  his  mind. 

There  is  a  phone  call  between  Maggie  Williams  and  the  First 
Lady  at  6:44  a.m..  Little  Rock  time  on  July  22,  lasting  7  minutes. 
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Then  at  6:57  a.m.,  Little  Rock  time,  Hillary  Clinton  places  a  call 
to  Ms.  Thomases.  Then  Ms.  Thomases  places  a  call  to  Mr.  Nuss- 
baum's  pager. 

These  phone  records  suggest  a  clear  route  of  influence,  yet  for 
some  reason,  neither  the  Clinton  White  House  nor  Maggie  Wil- 
liams, the  First  Lady's  Chief  of  Staff,  nor  Ms.  Thomases  remem- 
bered these  calls,  and  these  records  were  only  belatedly  furnished 
to  the  Committee  after  you  had  testified.  As  a  consequence,  this 
Committee  reached  a  unanimous  decision  to  recall  you. 

The  information  that  is  coming  out  now  is  disturbing  and  simply 
fuels  suspicions.  At  this  point  I  will  swear  in  the  witnesses  and  ask 
them  to  stand,  take  the  oath  of  office. 

[Whereupon,  Margaret  Williams,  Chief  of  Staff  to  the  First  Lady, 
and  Susan  Thomases,  attorney  at  law  were  called  as  witnesses  and, 
having  first  been  duly  sworn,  were  examined  and  testified  as  fol- 
lows:] 

The  Chairman.  We  are  going  to  proceed,  as  we  have  in  the  past, 
with  the  openings  on  each  side  confined  to  a  half  hour.  I  am  going 
to  ask  that  we  attempt  to  ask  our  questions  in  a  manner  which  will 
reduce  the  amount  of  time  necessary,  and  extend  some  latitude  to 
both  sides.  We  seek  the  facts  and  that's  what  we  are  going  to  do. 

Senator  Sarbanes. 

OPENING  STATEMENT  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  I  just  want  to  make  a  short 
statement,  because  my  perception  with  respect  to  the  furnishing  of 
these  records  differs  somewhat. 

A  general  request  was  made  to  these  witnesses  and  to  which 
they  responded.  It  was  then  toward  the  end  of  our  hearings  that 
Counsel  raised  with  us  the  need  for  them  to  get  their  own  tele- 
phone records  from  the  telephone  company,  which  of  course  these 
witnesses  did  not  have.  All  of  the  witnesses  responded  to  that  and 
voluntarily  requested  those  records  of  the  phone  company,  and  they 
were  provided  to  the  Committee. 

Now,  I  think  there's  a  gap  here  between  the  general  request  back 
in  June  and  the  more  specific  request  that  was  made  in  August, 
to  which  we  did  receive  a  direct  response  with  the  cooperation  of 
the  witnesses.  We  had  joined,  of  course,  with  you  in  seeking  those 
records,  and  then  also  went  to  counsel  for  the  witnesses  and  urged 
them  to  provide  the  records,  and  they  did  do  so  voluntarily,  al- 
though in  Ms.  Williams'  case,  it  was  necessary  to  use  a  subpoena 
because  of  the  rules  of  the  phone  company,  which  would  not  re- 
spond voluntarily  to  the  request  because  the  records  were  dated. 

I  might  note  that  Mrs.  Rodham,  whose  records  were  obtained, 
was  not  even  included  in  the  June  request.  So  that  was  a  new 
starter,  as  it  were,  on  the  9th  of  August.  I  just  think  it's  important 
to  place  that  on  the  record. 

The  Chairman.  At  this  point,  I  will  turn  to  Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

We  are  here  because  serious  criticisms  have  been  raised  by  high 
ranking  Justice  Department  officials  about  the  handling  of  docu- 
ments in  Vince  Foster's  office.  We  keep  coming  back  to  this,  be- 
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cause  until  now,  it  was  unclear  why  Mr.  Nussbaum  reneged  on  his 
agreement  with  the  Justice  Department. 

From  the  newly  produced  phone  records,  we  now  have  further 
evidence  to  suggest  that  Mrs.  Clinton  was  deeply  involved  in  decid- 
ing how  the  documents  would  be  handled. 

Here  is  why  I  think  that.  Again,  we  now  have  five  new  phone 
calls.  One  that  I  will  specifically  mention  at  this  point  which  was 
early  in  the  morning  on  the  22nd  from  Ms.  Williams  to  the  First 
Lady. 

Now,  the  reason  that  that's  significant  is  because  that's  the  day, 
that's  the  morning  before  a  meeting  took  place  to  determine  how 
the  documents  in  Foster's  office  would  be  handled  that,  frankly,  in 
my  opinion,  relates  to  the  testimony  of  Steve  Neuwirth,  the  associ- 
ate White  House  Counsel,  under  oath,  who  indicated  that  the  First 
Lady  and  Susan  Thomases  telling  Nussbaum  about  their  concerns 
about  unfettered  access  to  those  documents,  along  with  Tom  Cas- 
tleton's  testimony  under  oath  about  the  First  Lady  wanting  to  re- 
view the  documents  taken  out  of  Foster's  office,  and  testimony  by 
Nussbaum  that  one  file  was  returned  to  the  Counsel's  Office,  there- 
by suggesting  that  the  files  were  in  fact  reviewed  by  the  Clintons. 

Ms.  Williams,  you  have  always  said  that  you  were  unaware  of 
any  involvement  that  the  First  Lady  may  have  had  in  the  decision 
about  how  to  search  the  office.  In  fact,  I  believe  it's  fair  to  say  that 
you  were  rather  indignant  about  that  during  the  July  hearings, 
suggesting  that  the  Committee  had  drawn  the  wrong  conclusions. 

Since  that  time,  I  frankly  have  reexamined  those  phone  records 
and  looked  carefully  at  the  new  calls.  I  have  to  tell  you,  I  really 
have  more  questions  today  than  I  did  then. 

So  let  me  frame  the  discussion  here  with  your  previous  state- 
ments to  the  Committee.  Basically  in  your  deposition  and  before 
this  Committee,  you  indicated  that  you  did  not  speak  to  Susan 
Thomases  over  the  phone  during  those  crucial  days. 

SWORN  TESTIMONY  OF  MARGARET  A.  WILLIAMS 
ASSISTANT  TO  THE  PRESIDENT  AND 
CHIEF  OF  STAFF  TO  THE  FIRST  LADY 

Ms.  Williams.  Can  I  see 

Senator  Mack.  I  will  give  you  an  opportunity- 


Ms.  Williams.  Can  I  see  my  deposition  that  you're  reading  from? 
That's  what  I  would  like  to  see. 

Senator  Mack.  It's  on  page  58  of  your  deposition. 

Ms.  Williams.  Do  you  have  copies  of  it? 

Senator  Mack.  Again,  I  will  frame  this  for  you,  as  I  recall  it,  Ms. 
Williams. 

As  I  recall  it,  you  basically  have  taken  the  position  that  you  did 
not  talk  to  Ms.  Thomases  on  the  phone  during  those  days  and  that 
you  had  one  contact,  which  you  believe  was  in  person. 

Now  again,  having  used  that  as  a  background,  we  are  now  aware 
that  in  fact  that  there  was  a  phone  conversation  between  you  and 
Ms.  Thomases  on  the  morning  of  July  21.  What  we  had  in  the  past 
was  a  page  to  you  at  12:15,  and  when  we  had  discussions  with  you 
during  the  hearing,  we  had  no  phone  records  to  indicate  that  you 
had  called  back.  Again,  you  have  indicated  that  there  were  no 
phone  calls  between  you  and  Ms.  Thomases,  but  now  we  have  this 
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new  phone  record  which  indicates  that  you  called  her  back  at  1:14, 
and  that  the  two  of  you  spoke  for  14  minutes. 

Now,  Mr.  Chairman,  if  this  were  the  only  omitted  call,  I  doubt 
that  this  Committee  would  have  requested  that  Ms.  Williams  and 
Ms.  Thomases  be  brought  back,  but  the  fact  is  that  there  are  four 
additional  phone  calls  that  we  didn't  know  about. 

Now,  have  you  had  a  chance  to  take  a  look  at  the  deposition? 

Ms.  Williams.  Well,  there's  some  parts  that — ^this  is  excerpted, 
so  I  need  to  get 

Senator  Mack.  Let  me  ask  you  this:  Do  you  disagree  generally 
with  the  characterization  that  I  have  made  with  respect  to  your 
testimony? 

Ms.  Williams.  Well,  I  need  to  help  you  a  little  bit  here,  because 
what  I  said  in  my  deposition  and  what  I  said  during  the  testimony 
is  this — and  I  would  like  to  read  it  to  you  so  that  we  are  working 
from  the  same  base  of  factual  material.  If  the  Committee  will  just 
bear  with  me. 

Senator  Faircloth.  Would  the  witness  speak  into  the  micro- 
phone. 

Ms.  Williams.  I'm  sorry.  I  said  I  think  it's  important  that  we 
start  from  the  same  base  of  factual  material,  so  if  the  Committee 
will  bear  with  me  for  a  moment,  I  would  like  to  return  to  my  testi- 
mony and  read  that  part  that's  relevant  to  this  in  particular.  One 
second. 

Senator  Mack.  Ms.  Williams,  I  think  it  would  be  helpful  if  you 
were  to  read  from  your  deposition  on  pages  57  and  58  with  regard 
to  this. 

Ms.  Williams.  I  see  that,  but  in  addition  to  that,  I  do  have  testi- 
mony, and  this  looks  fairly  excerpted. 

Senator  Mack.  The  deposition  is?  Maybe  we  could  get  someone 
else  to  read  into  the  record,  then 

The  Chairman.  Let  me  state 

Ms.  Williams.  Mr.  Chairman,  I'm  very  happy  to  have  anybody 
who  wants  to  read  into  the  record  my  deposition,  but  I  first  am 
going  to  find  what  I  said  in  my  testimony,  so  you  will  have  to  bear 
with  me  until  I  get  it. 

[Pause.] 

If  Mr.  Chertoff  will  help  me,  I'm  looking  specifically  for  our  ex- 
change about  whether  or  not  I  had  conversations  with  Susan 
Thomases.  It's  in  my  testimony.  If  you  will  lend  me  a  hand,  I  will 
find  it. 

Senator  MACK.  If  I  can  just,  and  then  you  all  can  continue  your 
discussion,  but  at  least  what  I  have  from  the  deposition,  page  58, 
Williams,  "my  recollection  of  talking  to  Susan  that  week  was  not 
over  the  phone  and 

The  Chairman.  Ms.  Williams,  let  me  ask  you  to  do  this,  please. 
The  Senator  is  referring  you  to  your  deposition.  We  will  come  back 
to  your  testimony,  but  with  regard  to  your  deposition,  would  you — 
you  have  a  copy  in  front  of  you — ^tum  to  page  57? 

Senator  Mack.  Yes,  page  57. 

The  Chairman.  Would  you  look  at  that,  please? 

Senator  Sarbanes.  Mr.  Chairman,  I  think  the  witness'  testimony 
before  the  Committee  elaborated  upon  and  clarified  her  deposition. 
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She  ought  to  be  allowed  to  bring  that  in  simultaneously  or  contem- 
poraneously with  the  deposition. 

The  Chairman.  That's  exactly  what  I  believe  should  be  the  case, 
and  so  let's  go,  please,  to  the  deposition,  and  then  we  will  return 
to  the  testimony  because  we  want  to  get  the  facts.  But  I  am  not 
going  to  permit  the  witness  to  determine  what  order  we  will  look 
at  these,  we  will  look  at  them  contemporaneous  so  that  we  will 
have  the  whole  picture. 

Ms.  Williams.  Mr.  Chairman,  I  have  to  find  it  first,  so  that  we 
c£m  be  contemporaneous. 

The  Chairman.  I  will  ask  the  aide,  would  you  please  point  out 
to  Ms.  Williams 

Ms.  Williams.  I  know  what  I  am  looking  for  specifically.  I  really 
don't  mean  to  raise  a  problem  with  this,  but  I  think  we  should  be 
starting  from  the  same  set  of  facts. 

The  Chairman.  We  will  take  a  recess  and  find  the  page  of  testi- 
mony. But  I  am  going  to  assure  the  witness  that  we  are  going  to 
return  to  Senator  Mack's  question  with  some  specificity  concerning 
page  58.  This  Committee  will  not  permit  the  witness  to  dictate  to 
the  Committee  what  we  are  going  to  examine  and  in  what  order 
we  are  going  to  examine  it,  because  we  will  examine  with  specific- 
ity page  58.  The  Senate  has  a  right  to  put  forth  a  question. 

We  want  candor  and  we  want  to  give  the  witness  all  of  the  op- 
portunity that  the  witness  deserves  to  testify  before  this  Committee 
and  put  into  context  statements  in  depositions  that  were  taken.  I 
assure  you  we  will  do  that. 

We  will  take  a  5-minute  break  for  the  purposes  of  establishing 
with  specificity  where  your  testimony  began  before  this  Committee. 
Also  we  will  return  to  the  Senator  so  that  he  can  pose  those  ques- 
tions and  we  will  do  it  in  the  order  that  the  Senator  requests. 

However,  we  will  give  the  witness  an  opportunity  to  reflect  on 
the  fullness  as  it  relates  to  the  testimony  that  she  gave  here  also. 
The  Chair  deems  that  to  be  the  proper  methodology  to  proceed,  so 
we're  going  to  take  a  5-minute  break. 

Senator  Mack.  Mr.  Chairman,  let  me  just  add  what  might  help. 
Again,  deposition  page  58,  deposition  page  76  and  from — I  believe 
these  are  trsmscripts  from  the  hearing,  pages  186  and  187. 

Ms.  Williams.  Thanks. 

[Recess.] 

The  Chairman.  As  it  relates  to  the  deposition,  I  would  like  to 
give  your  client  the  opportunity  to  review  pages  57,  58,  and  76. 

OK,  Counsel  and  Ms.  Williams  have  indicated  that  they  are  pre- 
pared, and  so  I  would  now  ask  the  Senator  to  resume  his  questions. 

Senator  Mack  was  asking  you,  Ms.  Williams,  to  look  at  your 
depositions,  pages  57  and  58,  which  you  have  in  front  of  you. 

Senator  Mack. 

Senator  Mack.  Again,  I  will  just  kind  of  restate  £ind  then  give 
you  an  opportunity  to  respond.  Basically,  it  was  my  impression 
from  testimony  before  the  Committee  and  in  your  deposition  that 
you  do  not  recall  having  a  phone  conversation  during  that  week 
with  Ms.  Thomases,  but  you  recall  one  conversation  with  her  which 
took  place  in  person.  That's  kind  of  the  basis  that  I  am  coming 
from. 
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Ms.  Williams.  The  way  that  you  phrased  it  this  time,  and  I'm 
really  not  trying  to  be  difficult,  but  you  said  it  right  this  time. 
What  I  recall.  What  I  remember. 

Senator  Mack.  Why  don't  you  read  into  the  record  then  once 
again  what  you  think 

Ms.  Williams.  You  said  with  such  certainty  that  I  said  I  didn't 
remember  what  I  said,  and  this  is  what  I  recall. 

In  addition  to  sa5dng  that  throughout  my  testimony  and  through- 
out my  deposition,  I  said,  throughout  my  deposition  and  through- 
out my  testimony,  I  said  it  is  what  I  recall,  but  I  talked  to  Susan 
Thomases  all  the  time.  So  while  I  did  not  recall  every  conversation 
I  had,  I  told  you  what  I  remember  and  what  I  remember  is  what 
I  remember.  That  was  the  question  at  that  point  in  time. 

Senator  Mack.  Do  you  remember,  now  that  we  have  this  infor- 
mation, about  your  returning  a  call  to  Ms.  Thomases  on  July  21? 
Does  that  now  ring  a  bell  with  you  at  all? 

Ms.  Williams.  Well,  I  don't  argue  the  accuracy  of  the  phone 
records,  and  if  I  called  her  back  at  1  o'clock- whatever-it- was  in  the 
morning  after  she  had  paged  me,  I  mean  I  don't  argue  with  the  ac- 
curacy of  that.  I 

Senator  Mack.  In  the  deposition,  again  on  page  57,  referring  to 
this  same  conversation  we  are  talking  about  where  Ms.  Thomases 
paged  you,  in  your  deposition  you  stated: 

Yeah,  I  mean  she  could  have  paged  me.  I  didn't  talk  to  her. 

There  was  not  anything  about,  "I  don't  remember  talking  to  her, 
I  don't  recollect."  You  said,  "I  didn't  talk  to  her." 
Ms.  Williams.  Page  57. 

Question:  And  when  you  got  back,  did  you  have  a  conversation,  when  you  got  back 
home  after  being  at  the  White  House  that  evening,  did  you  have  a  conversation  with 
Susan  Thomases? 

Answer:  No,  I  don't  remember.  I  remember  having  a  conversation  with  her  the 
next  day  or  something. 

Question:  Did  she  page  you  that  night? 

Answer:  She  could  have. 

Question:  Would  you  have  returned  her  call? 

Answer:  Yeah. 

Question:  Would  it  help  to  refresh  your  memory  about  paging  you  if  I  tell  you  I 
have  a  White  House  record  that  indicates  you  received  a  message  to  please  call 
Thomases  at  12:15  in  the  morning? 

Answer:  Yes. 

I  mean,  she  could  have  paged  me.  You  did  refresh  my  recollection 
by  saying  that  in  fact  she  had.  I  don't  argue  with  the  accuracy  of 
these  kinds  of  records.  I  said  a  lot  of  people  page  me.  I  don't  get 
back  to,  you  know 

Senator  Mack.  But  you  skipped  a  line  there,  the  part  that  I  am 
getting  at,  which  is  that  you  stated:  "I  didn't  talk  to  her." 

Ms.  Williams.  Well,  what  about  the  lines — no,  no. 

Senator  Mack.  Is  that  in  there  or  have  I  misspoken? 

Ms.  Williams.  Can  I  tell  you? 

Senator  Mack.  No.  Have  I  misspoken? 

Ms.  Williams.  You  have  not  misspoken,  but  what  you  have  done 
is  simply  to  disregard  everj^hing  else  that  was  said  in  an  effort  to 
make  a  very  small  and  narrow  point. 

If  you  look  at  my  entire  deposition 
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The  Chairman.  Ms.  Williams,  please,  Maggie  Williams,  please, 
the  Senator  did  not  do  that.  I  am  reading  this  and  he  is  quite  cor- 
rect, you  just  skipped  a  sentence,  and  the  sentence  is  the  question 
that  he  asked  you.  Did  you  or  did  you  not  indicate  in  your  deposi- 
tion with  clarity  that  you  did  not  talk  to  her? 

Ms.  Williams.  Did  I  or  did  I  not  represent  in  my  deposition  at 
the  very  beginning  of  page  57,  saying:  "I  don't  remember.  I  remem- 
ber having  a  conversation  with  her  the  next  day  or  something." 

Clearly  in  this  section  of  this  discussion,  I  indicated  that  I  had 
no  recollection. 

Senator  Mack.  Ms.  Williams,  I  don't  disagree  that  you  said  that. 
All  I'm  saying  is  that  you  went  on  further  in  that  statement,  to  be 
fairly  specific,  though,  about  that  one  particular  phone  call,  making 
a  statement:  "I  didn't  talk  to  her." 

Now,  listen 

Ms.  Williams.  I'm  not  going  to  argue  with  you.  I  think  this  is 
exactly  what  I  said. 

Senator  Mack.  I  beg  your  pardon? 

Ms.  Williams.  I  said  I'm  not  going  to  argue  with  you. 

The  Chairman.  I  have  to  tell  you,  the  record  is  in  front  of  you, 
and 

Ms.  Williams.  Chairman  D'Amato,  it's  finished,  it's  fine. 

The  Chairman.  Pardon  me? 

Ms.  Williams.  It's  fine.  We  can  move  on  to  the  rest  of  Mr.  Mack's 
question. 

Senator  Mack.  Mr.  Chairman,  I  must  say,  I  don't  like  to  do  this, 
either.  I  mean,  this  is  not  fun.  I  don't  think  that  anybody  up  here 
enjoys  this  process.  We  would  just  as  soon  it  did  not  happen,  but 
there  are  responsibilities  that  I  think  that  come  with  being  a  Mem- 
ber of  this  Committee  in  the  Senate  and  pursuing  this  investiga- 
tion. I  am  just  trjdng  to  do  what  I  think  is  my  job,  and  let's  both 
of  us  try  to  do  that. 

I'm  now  going  to  go  further  into  the  phone  calls  of  July  22.  This 
was  the  21st  that  we  were  referring  to,  because  there  are  new  calls 
on  this  date  as  well.  I'm  going  to  try  to  tie  these  in  with  the  old 
calls  that  we  have,  in  order  to  kind  of  frame  some  context. 

Again,  I'm  going  to  make  another  statement,  and  maybe  we  will 
have  to  get  into  another  discussion  about  either  what  I  implied  or 
what  you  said,  but  it  is  my  impression  that  you  have  indicated  to 
us  before  that  you  remember  speaking  to  the  First  Lady  twice  on 
the  21st  and  one  time  in  the  evening  of  July  22.  Is  that  a  fair  rep- 
resentation? 

Ms.  Williams.  That  is  what  I  recall.  The  question  was  when  do 
you  recall  speaking  to  her,  and  I  said  when  I  recalled  speaking  to 
her. 

Senator  Mack.  When  was  that? 

Ms.  Williams.  I  spoke  to  her  on  the — I  spoke  to  her  on  the  20th 
twice,  maybe  it  was  the  morning  of  the  21st.  It  was  late  in  the 
evening.  The  first  call  where  she  told  me  that  Mr.  Foster  was  dead, 
which  was  around  9  o'clock  or  10  o'clock,  I  believe.  Then  I  said  that 
I  also  spoke  with  Mrs.  Clinton  much  later  that  night  so  it  could 
have  been  early  morning.  I  think  the  phone  records  are  consistent 
with  that. 
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Senator  Mack.  Tell  me  that  again  because  I  think  that's  impor- 
tant. You  think  you  spoke  with  her  when? 

Ms.  Williams.  The  20th  was  Tuesday,  the  evening  that  Vince 
was  killed  or  died,  and  then  I  said  I  spoke  with  Mrs.  Clinton  again 
that  evening. 

Senator  Mack.  Now,  that  evening,  tie  that  down  for  me  a  little 
bit  more. 

Ms.  Williams.  Well,  I  said  I  recall  that  as  the  evening  of  the 
20th,  late  on  the  evening  of  the  20th.  The  phone  records  suggest 
that  in  fact  I  guess  I  talked  to  her  early  Wednesday  morning,  12:56 
a.m.,  which  I  considered  late  in  the  evening  on  the  20th. 

Senator  Mack.  We  may  get  into  those  phone  calls  a  little  later. 
What  I'm  referring  to  is  the  morning  of  the  22nd. 

Ms.  Williams.  The  morning  of  the  22nd? 

Senator  Mack.  Right.  The  new  records  that  we  have  indicated 
that  you  placed  a  call  to  Mrs.  Clinton  on 

Ms.  Williams.  I  called  the  Rodham  residence  at  7:44  a.m.  on  the 
21st. 

Senator  Mack.  Which  is  6:44  a.m.  Arkansas  time? 

Ms.  Williams.  Yes. 

Senator  Mack.  Is  it  kind  of  common  for  you  to  call  the  residence 
that  early  in  the  morning? 

Ms.  Williams.  Well,  when  she's  not  in  Arkansas,  I  do  speak  to 
her  very  early  in  the  morning  before  she  starts  her  day.  She  had 
an  event  that  day  at  10  o'clock  so  it  would  not  be  unusual  for  me 
to  call  early. 

I  don't  even  know  if  I  spoke  to  her.  In  fact,  at  7:44  a.m.,  since 
it  was  the  Rodham  residence,  there  were  other  people  there  so  I 
don't  know  if  I  spoke,  in  fact,  to  her,  but  I  did  call. 

Senator  Mack.  Which  is  a  call  at  the  time  of  the  hearing  you  did 
not  remember  making? 

Ms.  Williams.  No,  I  didn't  remember  it. 

Senator  Mack.  Now,  after  that  phone  call  to  whoever  you  may 
have  spoken  to,  it  is  interesting. 

This  is  other  new  information  we  had  with  respect  to  phone  calls 
is  that  6  minutes  later,  the  First  Lady  then  called  Ms.  Thomases. 

I  think,  why  it's  significant  to  me  is  there  was  a  sense  on  your 
part  last  time  is  we  were  kind  of  really  chasing  something  that 
wasn't  there.  I  was  trying  to  tie  in  that  the  First  Lady  may  have 
had  some  kind  of  connection  to  the  decision  that  Bernie  Nussbaum 
had  made.  We  knew  that  Ms.  Thomases  had  paged  Bernie  Nuss- 
baum at  8:01  on  that  morning,  but  we  didn't  have  any  information 
for  that. 

What  we  have  are  two  phone  calls,  one  that  goes  from  you  to  the 
Rodham  residence,  and  I  will  say  from  my  perspective,  I  believe 
that  that  was  a  call  that  you  had  with  the  First  Lady,  who  after 
your  call,  then  called  Ms.  Thomases.  When  Ms.  Thomases  hung  up 
the  phone  1  minute  later,  she  paged  Bernie  Nussbaum. 

But  you  don't  recall  anj^hing  about  the  conversation  that  you 
had  with  the  residence  that  morning?  You  don't  know  who  it  was 
to,  you  don't  know  what  it  was  about? 

Ms.  Williams.  If  I  was  calling  the  residence,  it  is  likely  that  I 
was  trying  to  reach  Mrs.  Clinton.  If  it  was  6:44  a.m.  in  Arkansas, 
there's  a  possibility  that  she  was  not  up.  I  don't  remember  who  I 
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talked  to,  but  I  don't  find  it  unusual  that  the  Chief  of  Staff  to  the 
First  Lady  might  want  to  call  her  early  in  the  morning  for  a  num- 
ber of  reasons.  No.  1,  she  had  an  event  that  day;  No.  2,  one  of  her 
good  friends  had  just  died  and  I  was  concerned  about  her.  I  knew 
I  only  had  so  much  time  to  catch  her  before  she  started  her  day. 

Senator  Mack.  Yes,  but  it  seems  to  me 

Ms.  Williams.  I  don't  find  it  unusual 

Senator  Mack.  It  seems  to  me  that  was  a  very  unusual  situation. 
It's  not  something  that  happens  every  day,  that  a  dear  friend  has 
died.  It  would  seem  to  me  that  you  would  remember  that  call  to 
the  First  Lady,  at  least  as  to  whether  you  got  it  or  whether  you 
didn't. 

Ms.  Williams.  What  I  thought  were  significant  calls,  the  calls 
that  I  remember,  I  told  you  about,  and  actually  for  the  most  part, 
the  calls  that  I  remember  are  pretty  much  consistent  with  the 
phone  record.  Did  I  remember  every  single  call?  No,  I  did  not.  Do 
I  believe  that  the  record  is  accurate  in  reflecting  other  calls  that 
I  made?  I  do.  But  I  would  challenge  each  of  you  to  remember  every 
single  call  you  make  every  single  day. 

Senator  Mack.  I  think  that's  a  valid  point,  I  mean  I  really  do. 
But  let  me  suggest,  the  difference  about  what  is  going  on  here  is 
that — this  is  not  me  saying  to  you  ofi"  the  top  of  my  head,  what 
about  some  phone  calls  July  22. 

You  have  spent,  I  would  assume,  a  considerable  amount  of  time 
on  going  through  records  to  determine  in  fact  what  calls  were  made 
and  what  calls  weren't  made,  so  this  is 

Ms.  Williams.  Well,  the  amount  of  time  that  I  spent,  I  got  the 
records  at  the  same  time  that  you  got  the  records  of  my  personal 
phone  calls.  The  record,  as  I  said,  is  fairly  consistent  with  most  of 
all  the  calls  I  made,  save  two  or  three  that  the  record  adds  to.  I 
don't  dispute  for  a  moment  that  I  made  those  calls. 

Senator  Mack.  But  you  don't  remember  anything  about  that 
phone  call? 

Ms.  Williams.  No,  I  don't.  I  make  quite  a  few  phone  calls  during 
the  day,  and  I  talk  to  the  First  Lady  quite  a  bit.  I  don't  remember 
every  phone  call  I  have  with  her. 

Senator  Mack.  All  right,  very  good.  Let  me  move  on,  then,  to 
calls  between  10  a.m.  and  12  p.m.  on  July  22. 

There  were  a  series  of  phone  calls  from  Susan  Thomases  to  a 
number  of  individuals.  The  calls  that  I'm  referring  to  are  the  calls 
that  came  into  your  office.  Back  during  the  hearing,  you  pretty 
much  indicated  to  us  that,  without  further  documentation,  I  mean 
anybody  could  have  been  on  the  phone  to  Susan  Thomases.  That 
wasn't  you. 

We  now  have  a  letter  from  the  White  House  that  indicates  that 
no  one  else,  who  would  have  normally  been  in  that  suite  of  offices, 
remembers  talking  to  Susan  Thomases  as  well.  It  just  seems 
strange  to  me  that  all  of  these  phone  calls — again,  9  o'clock,  there 
was  a  call  from  Thomases  to  you  or  to  that  number,  message  for 
you  to  call.  At  10:48  a.m.,  Thomases  calls  Chief  of  Staff  McLart/s 
office.  At  11:04  a.m.,  Thomases  calls  Williams'  office  again,  spoke 
to  someone  in  the  office  for  6  minutes.  Then  Thomases  calls  the 
Chief  of  Staff"  McLart^s  office  and  spoke  with  someone  there  for  3 
minutes.  Then  back  to  McLart/s  office  again.  Then  calls  your  office 
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again,  spoke  with  some  person  for  11  minutes.  Then  called  again 
at  11:50  a.m.  and  spoke  with  somebody  else  for  4  minutes. 

In  other  words,  in  a  46-minute  period,  Ms.  Thomases  seems  to 
be  talking  to  some  phantom.  I  mean,  there's  nobody  that  the  White 
House  could  identify  that  remembers  speaking  to  Ms.  Thomases. 
Then  somebody  that  you  have  indicated  that  you  talk  to  all  the 
time — now  when  all  of  these  calls  were  coming  into — ^you  appar- 
ently never  got  back  to  her,  never  had  those  conversations,  don't 
recall  it.  There's  no  recollection  on  your  part  of  speaking  to  some- 
body you  spoke  to  all  the  time.  That's  my  kind  of  impression  of  this 
series  of  calls.  Any  comment?  You  just  don't  remember  those  calls? 

Ms.  Williams.  I  was  under  oath  the  last  time  I  was  here.  I  am 
still  under  oath.  I  don't  remember  those  calls,  although  I  will  say 
that,  and  this  is  simply  speculation  on  my  part,  having  looked  at 
the  records  now  since  I  have  them,  first  of  all,  the  9  a.m.  call  from 
Susan  was  not  a  call.  She  left  a  message. 

Senator  Mack.  I  think  I  said  that,  yeah. 

Ms.  Williams.  "Call  when  you  get  to  the  office."  After  looking  at 
my  records  and  my  schedule,  trying  very  hard  to  help  you  make 
some  sense  of  these  calls — and  let  me  just  throw  this  out.  It  looks 
as  if  I  was  at  home  from  at  least  that  whole  morning  until  at  least 
12:55  p.m.,  where  I  had  another  call. 

My  records  show  that  I  called  Arkansas,  returning  a  page  from 
Mrs.  Clinton's  personal  assistant,  which  was  at  12:47  p.m.  The 
page  was  at  12:57  p.m.  I  returned  the  call  from  home  at  12:55  p.m. 
Susan  Thomases  calls  at  9  a.m.  and  leaves  a  message,  "Call  when 
you  get  into  the  office." 

Then,  by  looking  at  my  own  schedule,  I  see  that  at  1:30  p.m.  is 
my  first  afternoon  meeting  so  I  don't  have  a  specific  reason  to  be 
in  the  office  before  1:30  p.m. 

So  I  mean  I'm  not — I  mean  I  just  throw  it  out  as  I  try  and  think 
through  these  things,  but  it  strikes  me  that  on  the  morning  of  the 
22nd,  given  both  the  phone  records,  the  phone  messages  and  my 
own  home  phone  records,  would  show  that  I  returned  a  call  to  Lit- 
tle Rock  at  12:55  p.m.  I  assume  that  I  was  home. 

Senator  Mack.  So  your  testimony  today  basically  is  that  what 
you're  adding  for  us,  because  I  don't  believe  I  picked  this  up  from 
the  last  hearing,  that  you  really  weren't  at  the  White  House,  then, 
that  morning?  You  were  at  home  that  morning?  When 

Ms.  Williams.  I'm  sorry,  go  ahead. 

Senator  Mack.  Again,  I  don't  know  that  it  means  anything  sig- 
nificantly, but  it  is  kind  of  the  first  time  that  I  would  have  thought 
that  you  were  not  in  the  White  House  when  these  discussions  were 
taking  place.  I  would  assume  that  your  phone  records,  which  I 
guess  we  only  have  a  portion  of  because  those  phone  records  would 
relate  to  specific  phone  calls  to  the  First  Lady.  But  I  would  assume 
then,  your  phone  records  probably  would  indicate  that  you  made 
other  phone  calls  from  your  residence  that  morning  between  the 
time  that  you  placed  the  call  to  the  First  Lady  and  the  12  o'clock- 
something  call  that  you  referred  to  a  minute  ago. 

Ms.  Williams.  Could  be.  Could  be.  As  I  said,  I  don't  add  it  to  my 
testimony  because  I  don't  really  know.  But  as  I  look  at  the  phone 
records,  I  think  that  it's,  you  know,  interesting  to  note,  in  terms 
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of  the  calls  that  you  suggest  were  coming  to  me  directly  from 
Susan  Thomases 

Senator  Bennett.  Would  the  Senator  3deld  quickly? 

Senator  Mack.  Sure. 

Senator  Bennett.  I  assume  there  are  White  House  logs  that 
could  be  consulted  to  determine  whether  she  was  or  was  not  at  the 
White  House  if  that's  an  important  issue.  You  don't  have  to  depend 
upon  anybody's  memory  on  that.  White  House  guards  check  people 
in  and  out  all  the  time. 

The  Chairman.  I'll  ask  our  Counsels  to  ascertain  from  the  White 
House  logs  any  time  or  any  indication 

Senator  Mack.  If  I  could — because  again  you've  touched  on  these 
calls,  because  this  is  another  area  of  discussion,  that  you  received 
a  page  from  the  First  Lady's  assistant,  I  guess,  from  Arkansas. 
Again,  my  recollection  is  that  you  didn't  recall  returning  that  call. 
But  now  we  do  have  the  record  that  indicates  that,  in  fact,  you  did 
return  the  call  to  the  residence.  I  believe,  again,  from  what  you 
said  a  moment  ago,  that  call  was  made  from  your  residence. 

Is  it  normal  practice  that  when  you  are  engaged  in  activities,  I 
guess,  that  would  be  related  to  the  White  House,  that  you  would 
make  a  call  on  your  personal  number  or  your  credit  card  as  op- 
posed to  billing  that  call  to  the  White  House? 

Ms.  Williams.  It  just  depends.  I  would  assume  that  the  White 
House  owes  me  hundreds  of  dollars  on  calls  I  have  made  on  my 
own  line  because  I  picked  it  up. 

Senator  BoxER.  Do  we  have  any  way  we're  running  these  hear- 
ings? Do  we  have  a  certain  timeframe  per  Senator?  If  so,  could  you 
inform  us  as  to  what  it  is? 

The  Chairman.  Each  side  gets  a  half  hour  opening.  You  will  get 
the  next  half  hour. 

Senator  Boxer.  Thirty  minutes  a  side? 

The  Chairman.  Right. 

Senator  Sarbanes.  That's  the  opening  round.  Then  we  go  to  10 
minutes,  but  the  opening  round,  which  past  practice  was  usually 
to  5deld  it  to  Counsel,  today  Senator  D'Amato  jdelded  it  to  Senator 
Mack  and  he's  using  the  first  30  minutes.  After  the  expiration  of 
that,  the  time  will  come  over  to  this  side. 

It's  a  little  later  than  one  would  expect  because  we  took  a  recess, 
I  say  to  the  Senator,  I  think  before  you  came,  there  was  a  recess. 

The  Chairman.  That's  right.  I've  asked  whenever  inquiries  such 
as  this  have  been  made  that  the  clock  be  stopped,  and  when  the 
witness  asks  for  some  time  to  review  the  minutes,  the  clock  be 
stopped.  That  will  apply  to  both  sides. 

Senator  BoxER.  Thanks  very  much. 

Senator  Mack.  Last  question  I  would  ask  with  respect  to  that 
phone  call,  do  you  remember  anything  about  what  that  phone  call 
was  about? 

Ms.  Williams.  No,  I  don't. 

Senator  Mack.  Late  afternoon  on  the  22nd,  you  called  the  First 
Lady?  I  think  that's  the  call  that  you  have  testified  to. 

Ms.  Williams.  That's  correct. 

Senator  Mack.  Let  me  just  ask  one  more  question  before  I  kind 
of  sum  up  my  thoughts  on  this.  Are  there  any  other  phone  calls 
that  you  think  you  ought  to  be   aware  of,  again  having  gone 
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through  this  the  second  time  and  with  the  new  information,  that 
you  want  to  tell  us  about,  that — as  far  as  you're  concerned,  no 
other  phone  calls? 

Ms.  Williams.  Well,  I  mean  I  don't  have  any  other  records  ex- 
cept the  same  records  that  you  have.  The  calls  that  I  remember  I 
have  testified  to. 

Senator  Mack.  Mr.  Chairman,  I  know  that  this  Committee  has 
tried  not  to  draw  conclusions  before  we  have  heard  all  the  evi- 
dence. But  frankly,  I  think — at  least  I  have  formed  an  opinion 
about  all  this  phone  traffic  between  Ms.  Williams,  Ms.  Thomases, 
and  the  First  Lady,  and  I  would  just  like  to  give  a  summary  of  that 
opinion  now. 

In  the  last  round  of  hearings,  I  was  troubled  by  Ms.  Williams'  ac- 
quisition that  the  Committee  was  being  too  conspiratorial.  I 
thought  carefully  about  what  she  said  to  make  sure  I  wasn't  read- 
ing too  much  into  all  this.  But  now  we  get  these  new  calls  after 
the  last  set  of  hearings  concluded,  and  I  feel  very  confident  that 
this  Committee  has  something  to  be  concerned  about. 

We  know  Steve  Neuwirth  testified  under  oath  that  Bemie  Nuss- 
baum  told  him  Susan  Thomases  and  Hillary  Clinton  had  concerns 
about  unfettered  access  by  law  enforcement  to  Vince  Foster's  office. 
We  now  know  that  there  was,  in  fact,  a  phone  call  that  went  from 
Maggie  Williams  to  the  residence.  I  happen  to  believe  that  the 
First  Lady  was  in  that  conversation. 

Immediately  following  that  conversation,  the  First  Lady  calls 
Susan  Thomases,  and  1  minute  after  that  call  is  completed,  a  call 
goes  into  Bemie  Nussbaum. 

We  know  that  Tom  Castleton  testified  under  oath  that  Ms.  Wil- 
liams told  him  the  documents  were  being  taken  to  the  residence  so 
that  the  First  Lady  could  review  them. 

Ms.  Williams  earlier  said  she  remembered,  again,  only  one  con- 
versation with  the  First  Lady  on  July  22  and  that  was  in  the 
evening.  In  reality,  there  were  10  total  attempted  phone  calls  be- 
tween Ms.  Williams  and  Ms.  Thomases,  and  7  total  attempted  calls 
between  Ms.  Williams  and  the  First  Lady.  That's  a  total  of  17  total 
calls  between  the  three  of  them  in  less  than  48  hours.  Of  those  17 
I  have  counted  13  connections,  6  with  the  First  Lady,  7  with  Susan 
Thomases. 

What  I  see  is  a  day  that  began  and  ended  with  Maggie  Williams, 
Susan  Thomases,  and  Hillary  Clinton  conversing.  Ms.  Williams 
started  the  day  at  6:44  a.m.  Arkansas  time  with  discussions  that 
something  needed  to  be  done  to  keep  law  enforcement  out  of  Fos- 
ter's office.  She  ended  the  day  with  a  conversation  with  Ms. 
Thomases,  and  a  conversation  with  Hillary  Clinton  to  let  them 
know,  mission  accomplished. 

Senator  SiMON.  Would  my  colleague  3deld? 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Senator  Simon,  sure. 

OPENING  COMMENT  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Well,  I  was  going  to  ask  my  colleague  from  Flor- 
ida whether  the  statement  he  just  read  was  prepared  before  we 
heard  the  witness.  If  so,  I'm  not  sure  what  the  purpose  of  this 
hearing  is. 
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Senator  Mack.  I  must  say  to  my  colleague  that  nothing  that  was 
said  this  morning  was  a  surprise.  What  I  have  just  indicated,  I  feel, 
is  pretty  accurate. 

Thank  you,  Mr.  Chairman. 

Senator  SiMON.  I  thank  my  colleague  for  yielding. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Senator  Sarbanes. 

I  guess  I  would  like  to  start  by  refocusing  on  August  10,  1995 
when  this  issue  came  up,  of  home  telephone  records,  before  this 
Committee  and  address,  if  I  can,  in  my  questions  to  Ms.  Williams 
and  Ms.  Thomases,  the  issue  of  whether  information  was  withheld 
by  witnesses,  which  was  the  first  allegation  raided  last  week  lead- 
ing to  the  calling  of  this  hearing. 

I  would  call  the  Committee's  attention  to  page  162  of  the  tran- 
script of  our  hearing  on  August  10.  Just  to  put  it  in  context,  we 
were  discussing  with  Mr.  Nussbaum  the  question  of  the  Presi- 
dential Records  Act.  I  made  the  comment: 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  believe  we've  gone  right  for  the  capillary  here. 

Mr.  Chairman.  Now  that  we've  found  the  capillary.  I'm  going  to  say  it  is  my  in- 
tention to  have  subpoenas  issued — I  would  hope  that  the  RaiJcing  Member  could 
find  his  way  clear  to  join  with  me  in  this,  so  we  don't  have  to  seek  a  vote  of  the 
Committee — for  the  telephone  logs  at  the  telephone  company,  for  the  Rodham  resi- 
dence in  Little  Rock,  Ms.  Williams'  residence,  and  for  Ms.  Thomases  for  the  dates 
in  question. 

Then  there  is  more  discussion  of  that,  and  picking  up  from  page 
166,  where  Senator  Sarbanes  had  spoken  and  said: 

On  the  telephone  records,  as  I  understand  it,  aU  the  parties  are  voluntarily  pre- 
pared to  provide  us  this  information.  And  it  seems  to  me  that,  as  we  have  done 
heretofore,  we  ought  to  proceed  on  that  basis.  If,  in  fact,  there  proves  then  to  be 
a  problem,  I  think  we  can  examine  the  question  of  issuing  subpoenas.  But  when  you 
have  people  that  are  in  effect  saying,  we  are  willing  to  work  with  you  and  cooperate 
with  you  and  get  these  records,  I  think  we  should  follow  that  path.  I  have  no  reason 
to  expect  a  problem,  but  if  for  some  reason  a  problem  arises,  then  we  could  address 
the  question  of  issuing  the  subpoena. 

So  let  me  pick  up  from  that  point,  and  then  first  deal  with  the 
Rodham  records  of  Mrs.  Clinton's  mother's  home  in  Little  Rock. 
And  that  was  addressed,  I  believe,  immediately,  Mr.  Chairman,  by 
Mr.  Kendall,  who  did  not  wait  for  a  request  to  come  from  this  Com- 
mittee, but  who  initiated  correspondence  to  this  Committee  on  Au- 
gust 9,  1995,  right  to  Senator  D'Amato  and  Senator  Sarbanes. 

"I  understand  that  the  Special  Committee  has  an  interest  in  ob- 
taining from  the  telephone  company  certain  telephone  records  for 
the  residence  of  Mrs.  Hugh  Rodham  in  Little  Rock,  AR.  Mrs.  Rod- 
ham is  prepared  to  seek  those  records  voluntarily  for  you  in  re- 
sponse to  any  reasonable  request.  I  would  respectfully  ask  that  the 
Special  Committee  provide  me  with  more  precise  information  con- 
cerning the  records  it  wishes  to  review." 

Then  at  the  request  of  Mrs.  Rodhaim,  those  records  were  provided 
to  us. 

With  respect  to  the  records  requested  of  Ms.  Thomases,  we  made 
the  request  of  Ms.  Thomases'  attorney  on  August  9  and  the  re- 
sponse was  received  by  telefax  on  the  very  same  day:  "Dear  Grentle- 
men,  we  are  in  receipt  of  your  written  request,  faxed  to  our  offices 
late  this  afternoon,  requesting  the  home  telephone  records  of  Susan 
P.  Thomases.  As  she  has  previously  done  with  respect  to  the  Spe- 
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cial  Committee's  request  of  July  11,  1995,  Ms.  Thomases  will  pro- 
vide the  Special  Committee  records  of  all  relevant  telephone  calls 
as  reflected  in  her  residential  telephone  records.  Because  Ms. 
Thomases  does  not  retain  such  information,  we  have  requested 
today  that  the  telephone  company  provide  us  with  the  relevant 
records  for  this  period,  and  we  have  been  assured  that  the  records 
will  be  transmitted  to  us  promptly." 

Ms.  Thomases,  is  that  your  recollection  of  what  transpired  with 
respect  to  home  telephone  records  that  you  did  not  have  in  your 
possession  as  of  August  9,  1995? 

SWORN  TESTIMONY  OF  SUSAN  P.  THOMASES 

ATTORNEY  AT  LAW 

WILLKIE  FARR  &  GALLAGHER,  NY 

Ms.  Thomases.  Yes. 

Mr.  Ben-Veniste.  Were  you  able  to  secure  records  requested  by 
this  Committee  and  produce  them  voluntarily? 

Ms.  Thomases.  Yes,  I  was  able  to  secure  records  with  respect  to 
the  House  we  rent  in  Rhode  Island,  but  our  New  York  City  resi- 
dence, the  NYNEX  there  does  not  keep  the  records,  and  did  not 
have  the  records.  But  you  got  the  records  with  respect  to  the  avail- 
able records  from  our  house  in  Rhode  Island,  which  is  where  I  go 
on  the  weekends. 

I  have  a  short  opening  statement  that  I  would  like  to  deliver  at 
some  time,  if  the  Chairman  would  let  me  do  that. 

Mr.  Ben-Veniste.  I  would  certainly  let  you  do  that.  Mr.  Chair- 
man, would  that  be  appropriate? 

The  Chairman.  Certainly. 

Ms.  Thomases.  Mr.  Chairman  and  Members  of  the  Special  Com- 
mittee, I  hope  that  appearing  before  you  today  will  be  helpful  in 
clarifying  questions  some  Members  have  about  events  surrounding 
Vince  Foster's  tragic  death. 

My  recollection  of  those  events,  and  my  overall  memory  of  what 
happened  at  that  time  remain  essentially  the  same  as  when  I  ap- 
peared before  you  last  August. 

During  those  sad  and  emotional  days,  I  remember  being  quite 
busy  with  work  in  New  York  and  Washington,  but  at  the  same 
time  trjdng  to  visit  or  talk  with  those  in  the  White  House  whom 
I  knew  would  be  deeply  affected  by  Vince's  death. 

As  I  stated  in  August,  in  particular  I  never  received  from  anyone 
or  gave  to  anyone  any  instructions  about  how  the  review  of  Vince 
Foster's  office  was  to  be  conducted  or  how  the  files  in  Vince  Fos- 
ter's office  were  to  be  handled. 

As  I  also  noted  in  August,  I  know  that  others  recall  some  of  these 
event  differently,  and  because  my  recollections  have  not  changed, 
I  cannot  necessarily  resolve  these  differences. 

It  does  seem  to  me,  from  testimony  before  this  Committee,  that 
in  recalling  various  events,  other  witnesses'  memories,  like  mine, 
seem  to  have  been  very  strongly  influenced  by  whatever  concerns 
were  foremost  in  their  minds  at  the  time.  Considered  in  that  light, 
perhaps  these  differences  are  more  understandable. 

Thank  you,  I  will  try  to  respond  to  your  questions. 

Mr.  Ben-Veniste.  Thank  you,  Ms.  Thomases. 
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Let  me  ask  you  to  respond  to  the  correspondence  which  we  just 
reviewed.  Did  you  withhold  from  this  Committee  any  information 
requested  by  this  Committee  that  you  had  in  your  possession? 

Ms.  Thomases.  No. 

Mr.  Ben-Veniste.  Good  morning,  Ms.  WilHams. 

Ms.  Williams.  Hi. 

Mr.  Ben-Veniste.  Let  me  ask  you  whether  you  recall  the  cir- 
cumstances wherein  home  telephone  records  were  requested  of  you. 
Did  you  keep  your  home  telephone  long  distance  records  for  1993 
when  you  were  requested  in  1995  to  produce  such  records? 

Ms.  Williams.  No,  I  did  not. 

Mr.  Ben-Veniste.  There  was  a  request  made  of  you  to  see 
whether  you  could  produce  them  voluntarily  by  requesting  them 
from  your  telephone  company;  is  that  correct? 

Ms.  Williams.  That  is  correct. 

Mr.  Ben-Veniste.  Did  you  ask  Mr.  Dennis,  your  attorney,  to  as- 
sist you  in  that  project? 

Ms.  Williams.  Yes,  I  did. 

Mr.  Ben-Veniste.  Mr.  Chairman,  with  your  permission,  Mr. 
Dennis,  could  we  inquire  of  you  for  just  a  moment. 

Mr.  Dennis.  Yes. 

Mr.  Ben-Veniste.  Grood  morning,  sir.  Whether,  in  fact,  you  made 
an  effort  to  obtain  the  requested  records  from  Ms.  Williams'  tele- 
phone company? 

Mr.  Dennis.  Yes,  I  did.  I  had  discussions  with  the  Committee 
staff  and  by  letter  of  August  11,  1995  to  Mr.  Ben-Veniste  and  Mr. 
Cole,  I  confirmed  our  commitment  to  seek  the  telephone  toll 
records  of  Ms.  Williams  home  telephone  in  Washington,  DC.  We 
prepared  a  letter  for  Ms.  Williams  to  send  to  the  telephone  com- 
pany, and  that  was  sent  on  August  12,  1995,  requesting  those 
records. 

There  is  subsequent  correspondence  with  regard  to  the  responses 
that  we  got  from  the  telephone  company,  which  were  somewhat 
confused  in  that  we  were  advised  that  the  records  for  that  period, 
the  period  of  time  which  we  requested,  which  was  July  20,  21,  22, 
and  26  of  1993  were  not  available  because  the  records  were  not 
kept  further  back  than  18  months. 

However,  we  did  not  rely  upon  that  and  sent  the  letter  asking 
that  a  search  be  made  and  that  confirmation  of  either  the  existence 
or  nonexistence  of  the  records  be  determined. 

In  September,  we  were  advised  that,  in  fact,  the  records  did 
exist.  Those  records  were  made  available  to  us,  and  we  did  provide 
them  by  letter  to  the  Committee. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Dennis. 

Mr.  Dennis.  You  are  welcome. 

Mr.  Ben-Veniste.  In  sum,  Ms.  Williams,  I  would  like  to  ask  you 
the  same  question  I  asked  of  Ms.  Thomases,  and  that  is  whether, 
at  the  time  you  were  requested  to  provide  information  to  this  Com- 
mittee regarding  your  telephone  records,  you  withheld  any  infor- 
mation that  you  had  in  your  possession. 

Ms.  Williams.  No,  I  did  not. 

Mr.  Ben-Veniste.  Let  me  turn  to  the  question  earlier  addressed 
to  you  by  Senator  Mack  with  respect  to  the  telephone  call  which 
is  reflected  on  your  home  telephone  records  at  1:10  a.m.  on  the  21st 
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of  July.  The  records  reflect  a  14-minute  telephone  conversation  be- 
tween you  and  Ms.  Thomases  at  her  number  in  New  York. 

Having  received  the  additional  information  related  to  that  tele- 
phone record,  does  it  refresh  your  recollection  as  to  whether  you 
had  any  conversation  with  Ms.  Thomases  about  any  materials 
which  may  have  been  in  Mr.  Foster's  office? 

Ms.  Williams.  No,  it  does  not. 

Mr.  Ben-Veniste.  Can  you  say  whether  that  subject  came  up  in 
that  telephone  conversation  in  the  early  morning  hours  following 
the  day  of  Mr.  Foster's  suicide? 

Ms.  Williams.  No,  I  do  not  believe  that  it  did.  This  would  have 
been  the  first  time,  I  guess,  I  had  talked  to  Susan  after  Vince's 
death. 

Mr.  Ben-Veniste.  May  I  suggest,  if  you  have  before  you  the  tran- 
script of  your  testimony  before  this  Committee  that  we  go  back,  at 
page  231.  It  actually  begins  on  page  230  where  Senator  Mack  was 
questioning  you.  To  save  time,  direct  your  attention 

Ms.  Williams.  Sorry,  it  is  not  in  this. 

Mr.  Ben-Veniste.  Let  me  save  time  by  reading  into  the  record 
after  Senator  Mack  goes  through  certain  of  the  telephone  calls  re- 
flected in  the  records  which  were  available. 

It  says  at  line  18,  "And  finally  you  testified  that  you  spoke  to  the 
First  Lady  sometime  during  the  21st  but  you  say  at  no  time  did 
the  subject  of  Mr.  Foster's  files  or  his  office  come  up." 

Now,  I  realize  that  contacts  between  you  and  Ms.  Thomases  and 
the  First  Lady  were  probably  more  in  the  nature  of  condolence  calls 
at  that  point.  No  one  disputes  that.  On  the  basis  of  everything  that 
has  been  collected  and  reprocessed  and  reviewed  by  you,  do  you,  on 
the  basis  of  what  you  have  seen,  recollect  that  anything  relating  to 
the  contents  of  Mr.  Foster's  office  came  up  in  the  telephone  con- 
versation? 

Since  Ms.  Williams  has  provided  an  answer  to  that,  I  would  like 
to  direct  that  question  now  to  Ms.  Thomases. 

Ms.  Thomases.  Could  you  repeat  the  question?  Since  you  were 
talking  to  her,  I  wasn't  pajdng  the  same  kind  of  attention. 

Mr.  Ben-Veniste.  Do  you  recall  now,  on  the  basis  of  the  addi- 
tional phone  records  that  reflect  a  likely  telephone  conversation  be- 
tween you  and  Ms.  Williams  in  the  early  morning  hours  following 
Mr.  Foster's  death,  whether  the  subject  of  the  contents  of  Mr.  Fos- 
ter's office  came  up? 

Ms.  Thomases.  Well,  I  don't  remember  that  specific  conversation, 
but  I  do  remember  my  first  conversation  with  Maggie  after  the 
death,  so  it  is  not  that  specific  conversation.  But  I  remember  and 
I  testified  before  about  that  first  conversation,  that  it  was  a  very 
emotional  conversation  having  to  do  with  Vince  and  all  those  rela- 
tionships. 

The  only  thing  that  came  up  about  Vince  Foster's  office  was  the 
fact  that  she  had  gone  in  there,  was  her  feeling  about  the  couch 
in  that  office  which  she  had  a  lot  of  memories  attached.  She  also 
mentioned  in  that  first  conversation  that  Patsy  Thomasson  had 
been  in  the  office  when  she  had  gone  in  that  office  that  evening. 

Mr,  Ben-Veniste.  Did  she  mention  to  you  why  she  was  in  the 
office,  referring  to  Patsy  Thomasson? 
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Ms.  Thomases.  No.  She  just  said  that  she  had  been  drawn  to  the 
office  and  she  mentioned  that  Patsy  was  in  the  office,  looking  for 
a  note  but  had  found  none.  But  I  testified  to  the  nature  of  that  con- 
versation before,  although  I  had  not  remembered  it  took  place  at 
1:15  in  the  morning. 

Mr.  Ben-Veniste.  Now,  Ms.  Williams,  I  believe  that  the  addi- 
tional information  relating  to  your  home  telephone  records  of  long 
distance  calls  on  the  22nd  of  July  have  indeed  provided  you  with 
the  ability  to  refresh  your  recollection  about  whether  you  were,  in 
fact,  even  in  the  office  on  the  morning  of  the  22nd. 

If  I  understand  your  testimony  here  this  morning,  the  fact  that 
a  telephone  call  is  reflected,  placed  by  you  to  the  Rodham  residence 
from  your  home  at  12:55  that  afternoon  suggests  to  you  that  you 
were  not  in  your  office  to  receive  any  of  the  calls  that  were  listed 
and  were  directed  to  you,  perhaps,  but  about  which  you  had  no 
recollection;  is  that  correct? 

Ms.  Williams.  That's  correct,  and  let  me  emphasize  the  word 
"suggests"  to  me  since  I  do  not  know  factually  that  that  is  so. 

Mr.  Ben-Veniste.  I  appreciate  that. 

Now,  going  to  the  larger  question  about  which  our  Senate  Reso- 
lution asks  us  to  inquire.  With  respect  to  the  additional  records 
that  have  been  provided  through  the  telephone  company,  making 
those  records  available  to  all  of  us,  can  you  tell  us  whether  your 
recollection  is  refreshed,  Ms.  Williams,  about  whether  any  direction 
was  transmitted  by  you,  directly  or  indirectly,  to  Mr.  Nussbaum 
about  how  he  should  decide  what  standard  to  apply  in  connection 
with  the  Park  Police  review  of  the  contents  of  Mr.  Foster's  office? 

Ms.  Williams.  No.  The  things  that  I  recall  in  that  conversation 
that  I  had,  I  have  testified  to  earlier.  Those  were  the  things  that 
were  suggested  to  me.  I  don't  recall  more  than  that. 

Mr.  Ben-Veniste.  Let  me  ask  the  same  question  of  you,  Ms. 
Thomases.  Again,  whether  on  the  basis  of  all  of  the  information 
that  has  been  collected  now  with  respect  to  your  telephone  records, 
Ms.  Rodham's  telephone  records,  Ms.  Williams'  telephone  records, 
is  your  recollection  in  any  way  refreshed  or  affected  in  connection 
with  the  question  of  whether  you  passed  information  to  Mr.  Nuss- 
baum, either  directly  or  indirectly,  with  respect  to  what  standard 
he  should  apply  in  connection  with  the  Park  Police  request  to  re- 
view information  in  Mr.  Foster's  office? 

Ms.  Thomases.  No.  I  didn't  pass  anything  to  Mr.  Nussbaum 
about  that.  But  there  is  one  thing  I  would  like  to  say. 

Chairman  D'Amato,  I  originally  brought  up  the  fact  that  Mrs. 
Clinton  had  called  me  the  morning  of  the  22nd  in  an  interchange 
with  you  during  my  testimony.  It  is  on  page  205  of  my  testimony. 
Because  I  brought  up  the  fact  of  that  call  to  you  before  you  got  the 
records  from — I  didn't  know  the  exact  time,  but  I  brought  that  fact 
up  when  I  testified  before  you  in  August  starting  on  page  205. 

I  made  it  clear  to  you  at  the  time  that  nothing  in  that  conversa- 
tion, even  though  I  ^dn't  remember  all  the  details,  the  tone  of  that 
conversation  had  nothing  to  do  with  documents. 

Mr.  Ben-Veniste.  Do  you  want  to  read  that  portion  to  us,  Ms. 
Thomases? 

Ms.  Thomases.  You  want  me  to  read  what  he  said  or  what  I 
said? 
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Mr.  Ben-Veniste.  Both.  Not  everyone  in  the  room  has  a  copy  of 
this  transcript,  obviously. 

Ms.  Thomases.  This  is  Chairman  D'Amato  saying,  "Do  you  have 
any  idea  what  time  that  was?  Would  that  be  the  call  at  7:12,  the 
call  to  the  Rodham  Arkansas  residence?  Would  that  refresh  your 
recollection?" 

The  Chairman.  We  are  talking  about  7:12  in  the  evening? 

Ms.  Thomases.  I  went  on  to  say,  "No,  I  don't  think  that  was  the 
call.  Senator.  I  think  I  spoke  to  her  earlier  in  the  day  that  day,  but 
I  can't  tell  you  exactly  when  I  spoke  to  her.  I  just  have  a  recollec- 
tion that  I  spoke  to  her,  and  if  you  want,  I  can  tell  you  what  I 
recollect  speaking  to  her  about." 

You  said,  "Yes,  I'd  appreciate  that." 

I  said,  "I  spoke  to  her  about,  as  I  had  spoke  to  Maggie,  and  I  was 
looking  for  Bruce  to  talk  to  him  about,  the  likelihood  that  I  would 
not  end  up  coming  to  the  funeral,  and  I  think  she  and  I  talked 
about  it." 

That  was  the  gist  of  my  conversation  with  her  that  morning.  I 
have  no  recollection  of  the  details,  but  I,  in  response  to  what  she 
asked  me,  probably  told  her  about  my  conversation  with  her  hus- 
band the  night  before. 

Mr.  Ben-Veniste.  Thank  you,  Ms.  Thomases. 

Senator  Sarbanes.  I'll  yield  to  Senator  Dodd.  I  think  we  have 
some  time. 

Senator  DoDD.  I  briefly  thank  my  colleagues. 

To  put  this  in  perspective,  there  may  be  someone  who  is  not 
aware  of  what  the  testimony  was  in  August  or  what  has  gone  on 
over  here,  the  number  of  weeks  and  days  that  we  have  been  in- 
volved in  these  hearings,  but  something  to  keep  in  mind,  I  think, 
as  we  look  at  all  of  this. 

I  have  been  involved  over  the  years — I  was  on  the  Committee 
that  reinvestigated  the  assassinations  of  President  Kennedy  and 
Martin  Luther  King  and  went  through  a  rash — in  fact,  I  still  get 
letters  and  calls  about  various  theories  that  people — it  has  become 
a  cottage  industry,  as  many  people  know  in  this  country  and  else- 
where, and  that  there  is  a  temptation,  clearly,  if  one  can,  to  string 
a  number  of  pieces  of  circumstantial  evidence  together  to  create  the 
illusions  of  things  going  on. 

I  think  it  is  important  for  us  to  remember  here  we  are  talking 
today  about  two  or  three  phone  conversations,  as  I  understand  it. 
I  think  it  is  appropriate  we  do  so,  that  we  go  back  and  review  the 
record.  I  certainly  commend  the  Chairman  for  wanting  to  make 
sure  we  cover  all  the  areas.  I  think  it  is  important  that  be  done. 

I  think  it  is  also  important  we  keep  in  mind,  as  I  went  back  over 
the  records  here,  we  are  talking  about  the  Chief  of  Staff  of  the 
First  Lady.  We  are  talking  about  someone  who  is  one  of  the  closest 
friends  of  the  First  Lady.  We  are  talking  about  a  set  of  cir- 
cumstances in  which  a  person  who  is  close,  not  just  a  staff  member, 
but  someone  who  is  particularly  close  to  the  two  witnesses  before 
us,  dies  in  a  tragic  death.  People  who  talk  to  each  other  all  the 
time  are  in  the  midst  of  all  of  this.  So  I  hope  my  colleagues  will 
keep  that  in  mind. 

We  are  talking  about  recollections  of  conversations.  Even  today 
it  is  more  than  2  years  old.  Some  of  these  conversations  are  a  cou- 
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pie  of  minutes  long.  Some  are  10  minutes  long.  The  one  clearly  the 
Committee  is  focusing  on  is  the  14-minute  conversation. 

It  is  the  first  conversation  between  these  two  people  who  have 
just  lost  a  mutual  friend.  Frankly,  a  conversation  I  might  have 
thought  might  have  been  an  hour  and  a  half  long  at  that  particular 
moment.  But  nonetheless  a  14-minute  conversation  where  a  third 
person — imagine  any  of  us  on  this  Committee  with  our  friends, 
someone  who  had  died,  apparently  a  suicide,  and  the  two  of  us  are 
going  to  be  talking  about  it. 

Are  we  going  to  be  talking  about  files  and  documents  the  first 
conversation  we  ever  have  with  each  other  when  someone  has  just 
died?  Just  common  sense  would  say  to  me  this  isn't  how  normal 
people  function  when  something  like  that  happens. 

I  think  it  is  appropriate  we  look  at  all  of  this,  but  I  also  hope 
that  common  sense  will  rule  here.  While  we  can  string  particular 
pieces  of  information  together,  that  we  also  step  back  and  take  a 
look  and  say  who  are  these  people,  how  often  do  they  talk  with 
each  other,  what  are  the  events  which  would  promote  a  conversa- 
tion at  this  particular  point,  what  was  the  likely  substance  of  that 
conversation,  particularly  a  first  conversation  that  the  people  had 
with  each  other. 

Again,  Mr.  Chairman,  as  I  say,  people  might  just  be  looking  at 
this  for  the  first  time,  and  we  can  inflate — and  I'm  not  suggesting 
that's  the  case — ^but  inflate  particular  sets  of  incidences  here. 

Here  we  have  witnesses,  and  including  the  Administration  which 
has  been  extremely  forthcoming,  literally,  and  all  the  evidence  sup- 
ports that.  No  evidence  at  all  of  trjdng  to  hide  or  conceal  informa- 
tion, or  make  it  difficult  for  the  Committee  to  get  to  that.  The 
Chairman  has  a  job  to  do  and  it  is  not  easy  to  make  sure  we  move 
this  along,  and  it  happens  quickly  and  so  forth.  I  respect  the  moti- 
vations the  Chairman  has  to  move  this  process  along. 

I  think  the  Chairman  has  recognized  this,  we  have  had  remark- 
able cooperation  from  people.  To  ask  them  to  recall  with  the  kind 
of  clarity  that,  as  I  have  said  many  times,  I  am  confident  none  of 
us  could  do  with  events  that  transpired  that  long  ago,  and  to  as- 
sume that  their  conversations,  given  the  circumstances  that  pro- 
moted a  good  part  of  these  conversations,  would  be  riveted  on 
something  totally  afield  from  the  major  event,  the  tragic  event  of 
someone's  death,  I  just  think  defies  logic.  Whatever  else  is  going 
on,  it  isn't  logical  to  me  that  that's  what  would  happen. 

I  don't  really  have  any  particular  questions,  Mr.  Chairman.  I 
have  listened  with  care  to  the  questions  that  have  been  raised  and 
the  responses  given.  I  am  satisfied  here  that,  on  the  basis  of  this, 
there  is  no  evidence  that  I  see  that  there  is  some  conspiracy  here 
to  conceal  information.  That's  not  a  prepared  statement.  That's  just 
a  conclusion.  I  am  willing  to  listen  to  more  questions  today  and 
more  responses,  and  I  can  be  persuaded  otherwise,  I  suppose,  if  I 
hear  something  else. 

But  up  to  this  juncture,  I  see  it  basically  as  I  have  stated  it  here, 
and  would  hope  that  we  could  maybe  move  on  at  some  point  here 
to  the  other  subject  matters  which  are  going  to  take  some  time  on 
this  Committee  and  move  beyond  this  particular  point. 

I  thank  you,  Mr.  Chairman. 
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The  Chairman.  Senator  Sarbanes,  I  think  you  have  several  min- 
utes left.  How  many  minutes  left?  Two  minutes. 

Senator  Sarbanes.  I  will  just  make  this  observation  that,  in  the 
examination  of  this  matter  last  summer,  we  listened  to  32  wit- 
nesses. We  took  over  60  depositions.  We  had  13  days  of  hearings. 
I  don't  think  anything  shown  by  the  records  is  inconsistent  with 
the  testimony  that  we  received  last  summer. 

Now,  we  have  a  difficult  question  and  people  say,  well,  they  don't 
remember,  they  don't  recollect.  They  are  being  asked  about  tele- 
phone calls  that  occurred  more  than  2  years  previously.  Maybe  a 
phenomenal  memory  that  could  recall  all  of  the  phone  calls. 

In  fact,  as  we  explore  this  thing,  we  find  that  although  Ms. 
Thomases,  for  example,  couldn't  pinpoint  the  exact  time  of  the 
phone  call,  she,  last  summer  responding  before  the  records  were 
ever  obtained  and  reviewed,  said,  in  response  to  the  Chairman, 
well,  no,  I  think  that  phone  call  was  earlier  on  that  day.  Of  course, 
it  turns  out  there  was  a  phone  call  earlier  in  that  day. 

As  we  sort  of  try  to  grasp  this  thing,  I  think  we  have  to  keep 
that  in  mind  and  try  constantly  to  put  it  in  the  context  of  the  re- 
sponses that  we  receive. 

The  Chairman.  I'm  going  to  go  to  Senator  Bennett,  but  before  I 
do,  I  think,  Mr.  ChertofF  has  2  minutes. 

Mr.  Chertoff.  Ms.  Thomases,  I  just  want  to  clarify  a  couple  of 
things.  Mr.  Ben-Veniste  had  gone  at  great  length  in  repeating  testi- 
mony or  colloquy  that  occurred  in  August  about  a  request  for 
records  of  phone  conversations.  I  have  right  in  front  of  me  a  letter 
to  Jane  Sherburne,  the  White  House  Special  Counsel — who  I  see 
sitting  in  the  audience — dated  June  30,  which  was  before  the  hear- 
ings began,  which  specifically  asked  for  records  of  telephone  con- 
versations between  5  p.m.  July  20  and  5  p.m.  July  22  from  or  to 
Hillary  Rodham  Clinton,  and  which  specifically  requested  records 
of  telephone  conversations  from  or  to  the  personal  residences  of 
Margaret  Williams.  I  know  these  were  not  directed  to  you,  Ms. 
Thomases. 

But  I  guess  my  question — maybe  this  ought  to  be  to  Ms.  Wil- 
liams. Didn't  Ms.  Sherburne  contact  you  or  communicate  to  you 
after  June  30  that  the  Committee  was  specifically  asking  for  these 
records? 

Ms.  Williams.  I  don't  remember.  She  may  have  spoken  with  my 
lawyer  about  it.  I  may  have  seen  it.  I  guess  I  never  thought  that — 
the  personal  records  of  my  home  just  never  came  to  mind. 

Mr.  Chertoff.  So  the  record  is  clear,  this  request  did  not  come 
in  the  middle  of  the  hearings  for  the  first  time.  The  request  was 
.  specifically  made  on  June  30  and  directed  to  the  White  House. 

The  second  quick  thing  I  would  just  like  to  cover  in  the  remain- 
ing minute  before  Senator  Bennett  begins  is  your  testimony  during 
the  hearing  over  the  summer,  Ms.  Thomases. 

Are  you  telling  us  that  your  reference  to  a  conversation  on  the 
22nd  where  you  talked  to  Ms.  Clinton  about  the  likelihood  you 
were  not  going  to  come  to  the  funeral,  are  you  telling  us  that's  the 
call  that  occurred  before  7  a.m.  Arkansas  time  when  Mrs.  Clinton 
called  you? 
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Ms.  Thomases.  I  said  that  I  think  would  be — ^because  I  had  made 
up  my  mind  over  the  night  that  I  wasn't  going  to  go  and  that  it 
was  hkely  that  I  told  her  in  the  morning. 

Mr.  Chertoff.  Didn't  you  testify  at  the  hearings  over  the  sum- 
mer that  you  didn't  make  up  your  mind  until  the  next  day? 

Ms.  Thomases.  No.  That  was  the  22nd. 

Mr,  Chertoff.  Didn't  you  testify  at  the  hearings  that  it  wasn't 
until  the  day  of  the  22nd  that  you  made  up  your  mind  you  weren't 
going  to  go  to  the  funeral? 

Ms.  Thomases.  I  don't  remember.  I  probably  discussed  the  prob- 
lem with  her  because  I  was  very  sensitive  to  it. 

Mr.  Chertoff,  Did  you  discuss  it  with  her  in  a  call  that  took  less 
than  3  minutes? 

Ms.  Thomases,  I  might  have, 

Mr,  Chertoff,  Did  you  then  immediately  hang  up  the  phone  and 
pick  up  the  phone  to  call  Bemie  Nussbaum? 

Ms,  Thomases.  I  know  you  think  there  is  a  relationship  between 
those  two  calls. 

Mr.  Chertoff.  It  is  pretty  obvious. 

Ms.  Thomases.  I  know  you  think  so.  I  wanted  to  get  in  touch 
with  Bemie  because  I  was  going  into  my  office  and  going  into  a 
meeting.  I  hadn't  talked  to  Bemie  yet.  You  have  to  put  it  into  this 
context, 

I  don't  remember  making  that  call,  but  I  want  to  put  it  in  a  con- 
text where  I  think  it  was,  I  had  not  yet  talked  to  Bemie  who  was 
my  very  close  friend.  His  deputy,  Vince  Foster,  had  shot  himself. 
I  wanted  to  know  how  Bemie  was  doing  because  he  had  been  work- 
ing with  Vince  day  in  and  day  out  and  he  had  been  feeling  very 
good  about  how  things  were  going  and  then  his  deputy  goes  out 
and  kills  himself. 

I  was  worried  about  my  friend  Bemie,  and  I  was  just  about  to 
go  into  a  very,  very  busy  day  in  my  work,  and  I  wanted  to  make 
sure  that  I  got  to  talk  to  Bemie  that  day  since  I  had  not  been  lucky 
enough  to  speak  to  him  the  day  before. 

Mr,  Chertoff.  I  think  Senator  Bennett  has  some  questions. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you. 

First  let  me  make  a  general  observation  about  memory,  and  I 
agree  absolutely  that  memory  can  play  tricks  and  that  phone  calls 
can  go  out  of  memory  very  quickly.  If  you  were  to  ask  me  about 
phone  calls  I  had  a  week  ago,  I  probably  couldn't  remember  having 
those  phone  conversations. 

That  having  been  said,  if  you  were  to  ask  me  about  phone  calls 
around  a  particularly  strong  emotional  event  in  my  life,  I  can  re- 
member those  phone  calls  exactly.  For  example,  when  my  father 
died  it  was  not  an  unexpected  nor  an  unhappy  event.  He  was  95, 
he  was  old  and  sick,  and  we  were  glad  to  see  him  released. 

Nonetheless,  the  loss  of  one's  father  is  an  emotional  event.  I  re- 
member who  called.  I  remember  when  Al  Gore  called,  the  Vice 
President  of  the  United  States  took  the  time  to  call  me.  I  remember 
the  call.  I  remember  what  he  said,  because  it  was  associated  with 
the  intensity  of  that  moment.  I  remember  when  Strom  Thurmond 
called  who  served  with  my  father  in  the  Senate  and  we  talked 
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about  that.  I  remember  those  calls  even  though  they  were  years 
ago. 

I  find  it  a  little  hard  to  accept  the  idea  that  calls  surrounding 
this  strong  and  emotional  occurrence  can  disappear  as  easily  as 
calls  that  relate  to  normal  business  activities.  This  is  just  a  com- 
ment that  I  make  in  response  to  the  comment  that  my  colleagues 
have  made  about  memory. 

Now,  Ms.  Thomases,  when  you  were  here  before,  you  and  I  had 
an  exchange,  and  I  expressed  some  bemusement,  I  suppose  would 
be  the  proper  word,  at  the  difference  between  the  Susan  Thomases 
presented  here  and  the  Susan  Thomases  described  to  us  elsewhere. 
Just  to  review  that,  you  recall  the  comment  that  was  made  in  the 
article  about  you  where  they  said  she  has  the  juice  and  then  some- 
one else  commented,  no,  she  is  the  juice. 

I  pointed  out  that  you  have  access  to  the  White  House  that  is  un- 
paralleled. Bob  Dole  and  Newt  Gingrich  have  to  make  an  appoint- 
ment to  see  the  President  of  the  United  States.  You  can  drop  in 
without  an  appointment  and  get  into  the  Oval  Of!ice  to  see  him. 
You  have  access  that  folks  in  Gucci  Gulch  would  give  millions  of 
dollars  to  have  and  probably  would  get  millions  of  dollars  if  they 
did. 

You  are  tough,  you  are  smart,  you  are  aggressive,  you  are  occa- 
sionally abrasive.  You  are  clearly  one  who  takes  charge,  challenges 
anybody  and,  frankly,  at  a  time  of  crisis  you  would  be  the  go-to 
guy,  if  we  were  to  use  basketball  terms.  When  we  are  down  to  the 
last  tick  on  the  clock  before  the  buzzer,  get  the  ball  into  Susan 
Thomases'  hands  for  a  cut-the-nonsense  operator  who  will  get  the 
job  done. 

Now,  in  your  testimony,  all  of  the  conversations  that  you  remem- 
ber were  a  very  different  Susan  Thomases.  You  were  reaching  out 
to  people.  You  were  trjdng  to  help  them  with  their  grief.  No  one 
ever  raised  any  problem  where  the  go-to  guy  has  to  be  put  in  mo- 
tion. No  one  ever  suggested  that  there  was  any  difficulty  that  we 
have  to  have  Susan  Thomases,  who  can  keep  her  head  in  the  midst 
of  this  kind  of  problem  when  other  people  perhaps  can't.  We  have 
a  problem,  if  we  want  the  problem  solved,  get  Susan  Thomases  on 
the  phone  to  solve  it. 

I  find  a  disconnect  between  the  Susan  Thomases  that  I  described 
and  that  I  think  is  accurate  and  the  person  who  is  spending  all  of 
her  time  in  all  of  these  conversations  simply  making  people  feel 
good  and  helping  them  through  their  grief. 

To  me,  that  is  the  significance  of  this  series  of  phone  calls  that 
Senator  Mack  was  talking  about,  that  Maggie  Williams  calls  Little 
Rock,  talks  to  the  First  Lady  for  some  7  minutes,  getting  her  up. 
But  in  her  testimony  here  this  morning,  she  doesn't  even  remember 
talking  to  the  First  Lady  because  she  thought  the  First  Lady  might 
not  even  be  up.  That's  what  she  told  Senator  Mack. 

Ms.  Williams.  That's  not  what  I  said. 

Senator  Bennett.  Let's  assume,  and  I  do,  that  she  talked  to  Hil- 
lary Clinton.  Immediately  after  that  conversation,  Hillary  Clinton 
calls  you,  there  is  a  short  conversation,  the  kind  of  conversation 
that  frankly  would  fit  the  picture  of  the  go-to  guy.  Here  is  a  prob- 
lem, take  care  of  it,  Susan,  thank  you  very  much.  Immediately 
upon  hanging  up,  the  page  goes  to  Bernie  Nussbaum. 
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Now,  I  agree  with  the  Senator  from  Connecticut  we  shouldn't  try 
to  turn  this  into  a  JFK  cottage  industry  conspiracy  circumstance, 
but  won't  you  agree  with  me  that  that  sequence  and  your  pattern 
of  activity  on  behalf  of  the  Clintons  over  a  long  period  of  time,  tak- 
ing care  of  tough  problems,  would  make  it  credible  that,  if  there 
were  a  problem,  that  would  be  the  phone  call  that  would  say  get 
Susan  Thomases  in  gear?  Short,  3  minutes,  here  we  go.  Surround- 
ing the  emotion  of  the  event,  isn't  it  logical  to  assume  that  your 
memory  would  be  a  little  sharper? 

I'm  not  saying  that  it  is  not,  but  I'm  asking  you,  don't  you  agree 
that  the  appearance  of  this  lends  credibility  at  least  to  the  kinds 
of  questions  we  are  asking? 

Ms.  Thomases.  Senator,  I  really — I  was  in  a  different  place.  First 
of  all,  I  spoke  to  the  First  Lady  after  Vince  Foster  died.  She  was 
the  one  who  called  me  to  tell  me  of  Vince's  death.  So,  she  and  I 
did  have  a  very  intense  emotional  conversation,  which  I  remember 
with  the  kind  of  clarity  that  you  are  describing. 

I  also  remember  my  first  conversation  with  Maggie.  I  didn't  re- 
member  the  timing  of  when  it  happened,  but  I  remembered  the 
conversation. 

The  first  time  I  heard  about  the  documents  and  the  activities 
surrounding  Vince  Foster's  office  was  when  I  talked  to  Bemie 
Nussbaum  some  time  on  the  22nd.  I  did  not 

Senator  Bennett.  If  I  may,  because  the  time  is  gone,  could  you 
focus  on  that  3-minute  conversation  and  tell  us  exactly  what  your 
memory  is  of  that  conversation?  Did  she,  in  fact,  call  you  and  then 
you  took  that  3  minutes  solely  to  tell  her  you  weren't  coming  to  the 
funeral? 

Ms.  Thomases.  No.  She  called  me.  I  don't  remember  the  details 
of  the  conversation.  But  since  I  had  seen  her  husband  the  day  be- 
fore and  I  have  to  speculate  that  she  asked  me  how  I  found  him, 
what  I  talked  to  him  about  and  asked  me  if  I  were  coming  with 
him  to  the  funeral,  which  was  his  intent  that  I  fly  with  them  to 
Little  Rock  the  following  day.  It  was  at  that  point  that  I  believed 
that  I  first  raised  with  her  the  possibility  that  I  didn't  feel  well 
enough  to  go  to  Little  Rock,  and  I  told  her  that  I  would  get  back 
to  someone  before  the  end  of  the  day  and  confirm  that  decision. 

Senator  Bennett.  So  I'm  absolutely  sure,  and  I  apologize,  but  I 
thought  I  heard  from  your  comment  you  are  speculating  that  that's 
what  the  conversation  was? 

Ms.  Thomases.  That's  exactly  what  I  am  saying.  I  have  no  recol- 
lection of  the  specifics  of  the  conversation,  except  that  I  think  that 
it  was  about  my  decisionmaking  process.  Because  I  had 

Senator  BENNETT.  You  have  no  recollection  as  to  why  you  imme- 
diately paged  Bemie  Nussbaum  after  the  hanging  up  from  that 
prior  call? 

Ms.  Thomases.  No.  I  think  I  told  you  already,  I  told  Mr.  Chertoff 
that  I  think  I  reached  out  to  him  because  I  hadn't  spoken  to  him. 
I  was  about  to  leave  where  I  was  staying  to  go  to  my  office,  and 
I  knew  that  I  was  going  to  have  a  long  morning  of  conference  calls 
so  that  I  would  not  be  available  to  have  a  conversation  with  Bemie. 
I  went  to — I  also  knew  that  I  had  an  important  luncheon  meeting 
that  day.  I  also  knew  that  I  had  to  be  back  in  New  York  for  a  5:30 
meeting  that  afternoon. 
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I  was  under  a  lot  of  pressure  from  work 

Senator  Bennett.  It  is  my  understanding  that  when  you  made 
the  page  to  Bemie  Nussbaum,  you  left  the  hotel  number  as  the  re- 
turn number? 

Ms.  Thomases.  That's  right. 

Senator  Bennett.  You  stated  that  the  reason  you  paged  that 
early  is  that  you  had  to  leave  the  hotel  for  a  very  busy  day.  Those 
two  don't  connect  up. 

Ms.  Thomases.  If  I  paged  him  at  8  a.m.  and  knew  I  was  going 
to  be  in  my  hotel  at  9  a.m.,  if  he  called  back  between  8  a.m.  and 
9  a.m.,  he  could  have  actually  called  me  back,  calculating  how  long 
it  takes  for  me  to  get  from  my  hotel  to  my  office,  he  would  have 
had  to  call  me  back  within  the  next  half  hour  or  45  minutes. 

Senator  Bennett.  My  time  is  up,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes,  let  me  suggest,  initially  Coun- 
sel had  indicated  that  the  witnesses  might  need  some  time.  We  are 
going  to  ask  the  witnesses  whether  it  would  be  appropriate  to  take 
a  5-minute  break? 

Ms.  Thomases.  I  would  appreciate  it. 

The  Chairman.  We  will  take  a  5-minute  break. 

[Recess.] 

The  Chairman.  At  this  time,  the  Chair  recognizes  Senator  Sar- 
banes with  10  minutes. 

Senator  Sarbanes.  I  5deld  to  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 

I  have  been  following  this  rerun  here  and  trying  to  keep  up  with 
what  is  being  said  and  what  is  being  implied. 

I  guess  the  first  thing  that  strikes  me  is  with  regard  to  the  con- 
versations that  occurred  between  the  21st  and  the  22nd  of  July 
1993,  there  is  some  suggestion  that  the  First  Lady  would  have 
called  Ms.  Thomases  in  order  to  relay  a  message  to  Mr.  Nussbaum. 
I  am  reminded  and  I  would  like  to  refer  to  and  ask  Ms.  Thomases 
specifically  a  question. 

In  his  testimony,  Mr.  Nussbaum  responded  to  Senator  Boxer  who 
asked  the  question,  this  is  kind  of  cute  actually,  "Do  you  ever  take 
instructions  from  Susan  Thomases?"  I  wish  I  could  remember  Ber- 
nie's  face  or  remember  Mr.  Nussbaum's  face  when  that  question 
was  asked,  but  I  don't  have  that  recollection.  I  want  to  ask  you 
your  recollection. 

His  response  was,  "No." 

Senator  Boxer.  Do  you  ever  take  instructions  from  Susan  Thomases? 
Mr.  Nussbaum.  No. 

Senator  Boxer.  If  Mrs.  Clinton  wanted  to  tell  you  something,  would  she  go 
through  an  intermediary? 
Mr.  Nussbaum.  Not  likely. 

Then  he  goes  on  and  says  he  could  talk  to  her,  et  cetera.  All  of 
this  is  in  the  official  record. 

Ms.  Thomases,  I  guess  my  question  to  you  is  kind  of  the  converse 
of  that.  Had  the  First  Lady  ever — did  you  act  as  an  intermediary 
with  Mr.  Nussbaum? 

Ms.  Thomases.  I  didn't.  I  didn't  in  this  case,  and  I  don't  often 
do  it. 
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Senator  Moseley-Braun.  Do  you  agree  with  his  recollection  or 
his  assertion  that  he  and  the  First  Lady  have  a  relationship  and 
they  are  very  candid  and  talk  to  each  other  directly? 

Ms.  Thomases.  Yes,  they  did  and  they  still  do. 

Senator  Moseley-Braun.  I  thought  it  was  kind  of  important  to 
put  that  into  the  record  to  refresh  everybody's  recollection  that  Mr. 
Nussbaum  spoke  to  this  issue,  and  he  categorically  denied  that  he 
needed  an  intermediary.  I  take  from  your  response  that  you  deny 
that  he  needed  an  intermediary  as  well. 

The  second  thing  is  we  have  gone  through  all  this  about  getting 
these  records  and  reviewing  and  going  over  and  asking  even  fur- 
ther questions  about  records  that  we  had.  Again,  the  implication 
that  a  phone  call  was  made  to  Ms.  Williams,  and  Ms.  Williams 
then  called  the  First  Lady,  and  the  First  Lady  then  called  you,  and 
then  you  called  Mr.  Nussbaum,  and  this  gets  to  be  a  convoluted  set 
of  stuff,  that  I  suppose  next  we  will  have  you  phoning  the  Pope  or 
something. 

But  I  just  want  to  ask  kind  of  a  conclusory,  bottom-line  question, 
which  is,  in  view  of  the  records  and  in  view  of  the  questions  that 
have  been  asked  of  you  today,  do  you  recall  talking  to  the  First 
Lady  about  the  search  of  Vince  Foster's  office? 

Ms.  Thomases.  I  said  in  my  first  statement  and  I  repeat  it  today, 
which  is  basically  this,  I  never  received  from  anyone,  nor  did  I  give 
to  anyone  any  instructions  involving  the  contents  of  Vince  Foster's 
office,  period. 

Senator  Moseley-Braun.  OK.  I'm  going  to  ask  the  question  an- 
other way.  Do  you  remember  having  a  conversation  about  the  docu- 
ments in  Vince  Foster's  office? 

Ms.  Thomases.  Ever? 

Senator  Moseley-Braun.  No,  I  mean  in  connection  with  these 
phone  conversations  of  the  22nd. 

Ms.  Thomases.  Absolutely  not. 

Senator  Moseley-Braun.  In  connection  with 

Ms.  Thomases.  Except  with  Bemie. 

Senator  Moseley-Braun.  Except  with  Bemie,  which  you  have 
testified  to  that  already. 

Ms.  Thomases.  Yes. 

Senator  Moseley-Braun.  And  with  regard  to  these  conversations 
which  I  just  described,  do  you  have  a  recollection,  do  you  recall 
talking  with  the  First  Lady  about  Whitewater,  in  connection  with 
the  death  of  Vince  Foster? 

Ms.  Thomases.  I  have  said  before  and  I  say  again  that  White- 
water was  not  on  my  mind  at  that  time,  and  I  don't  know  what 
was  on  the  First  Lady's  mind.  But  she  never  raised  anything  about 
Whitewater  with  me  that  I  can  recollect. 

Senator  Moseley-Braun.  You  never  raised  anything  with  her? 

Ms.  Thomases.  No,  it  was  not  on  my  radar  screen,  to  my  recol- 
lection, at  that  time. 

Senator  Moseley-Braun.  OK.  I  think  it  is  important  also  to  clar- 
ify with  Ms.  Williams  since  you  are  here  again  for  the  same  thing, 
I  want  to  ask  you  the  exact  same  questions  in  the  exact  same  order 
again  with  regard  to  the  conversations  of  the  21st  and  22nd.  Do 
you  recall  talking  with  the  First  Lady  about  the  search  of  Vince 
Foster's  office? 
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Ms.  Williams.  No,  I  do  not,  although  I  did  indicate  in  my  pre- 
vious testimony  that  I  spoke  with  the  First  Lady  about  moving  doc- 
uments into  the  residence  late  in  the  afternoon  of  the  22nd. 

Senator  Moseley-Braun.  All  right.  Do  you  recall  talking  with 
the  First  Lady  about  Whitewater  in  connection  with  Vince  Foster's 
death? 

Ms.  Williams.  No,  not  at  all. 

Senator  Moseley-Braun.  Mr.  Chairman  and  Senator  Sarbsmes, 
again,  I  think  there  is  nothing  there  from  what  I  can  see.  We  have 
gone  over  this  ground.  We  have  plowed  it,  we  have  replowed  it,  and 
there  just  doesn't  seem  to  be  any  crop  there  to  harvest. 

I  think,  frankly,  that  we  are  calling  these  witnesses  back  to  go 
over  the  same  ground  that  we  have  been  over  before  after  a  person 
who  has  given  their  sinswers,  these  women  have  given  their  an- 
swers time  and  time  again  under  oath  to  this  Committee.  I  really 
think  we  are  bordering  on  cruel  and  unusual  punishment  to  keep 
calling  them  back  to  ask  the  same  questions  and  to  get  the  same 
answers. 

Not  only  cruel  and  unusual  punishment  to  them,  Mr.  Chairman, 
may  I  submit,  to  the  Members  of  this  Committee  as  well.  That  is 
another  issue  we  can  discuss.  I  have  no  further  questions. 

Thank  you,  Senator. 

The  Chairman.  Thank  you.  Senator. 

Senator  Sarbanes.  I  would  like  to  make  an  observation  about 
the  reference  Mr.  Chertoff  made  to  the  letter  that  was  sent  to  Jane 
Sherburne  where  they  requested  additional  records  from  the  White 
House  and  former,  present,  or  former  White  House  personnel.  Then 
it  says,  "All  records  of  telephone  conversations  from  or  to  the  per- 
sonal residences  of  Bemie  Nussbaum,  Margaret  Williams,  and 
Patsy  Thomasson." 

It  is  my  understanding  that  these  people  did  not  have  those  tele- 
phone records  in  their  possession  at  that  time;  is  that  correct?  Did 
you  have  telephone  records  in  your  possession  at  that  time? 

Ms.  Williams.  No,  I  did  not. 

Senator  Sarbanes.  Now,  later  it  occurred  to  Counsel  here  and  it 
was  discussed  amongst  us  at  the  conclusion  of  the  hearings  that  we 
ought  to  go  to  the  phone  company  for  records.  I  think  there  is  a 
gap  here  in  the  request,  I  have  to  say  to  you,  in  terms  of  that  you 
could  have  been  forthcoming  to  this  request  and  not  have  taken  the 
step  of  going  to  the  phone  company  to  seek  records  which  the  Com- 
mittee subsequently  requested. 

The  Committee  did  not  specifically  develop  that  in  its  initial  re- 
quest. We  subsequently  developed  it,  made  the  request,  and  re- 
ceived voluntary  compliance  on  everyone's  part  to  provide  those 
phone  records. 

We  have  the  phone  records,  and  on  the  basis  of  those  phone 
records,  the  additional  phone  records,  these  questions  are  now 
being  put  here  this  morning. 

In  fact,  Mrs.  Rodham,  there  was  no  request,  initial  request,  I 
don't  think,  for  the  phone  records  from  her  home  or  any  way  to 
suggest  that  those  ought  to  be  obtained.  That,  of  course,  was  also 
covered  on  the  request  that  the  Committee  made  on  August  9th 
which  both  sides  joined  in  putting  forward. 
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So,  I  think  it  is  important  to  understand  that.  We  may  have  been 
deficient  in  not  making  it  very  clear  we  wanted  people  to  go  to  the 
phone  companies  in  order  to  get  records.  Once  we  made  that  clear, 
people  voluntarily  cooperated  and  we  did,  in  the  end,  obtain  all  of 
these  records. 

Now,  I  want  to  put  a  question  to  you,  Ms.  Thomases.  You  had 
not  talked  to  Bernie  Nussbaum  prior  to  placing  that  call  for  him 
on  the  morning  of  the  22nd  when  you  tried  to  reach  him;  is  that 
correct? 

Ms.  Thomases.  I  may  have  seen  him  when  I  was  rushing 
through  the  White  House  the  day  before,  but  I  don't  remember 
having  a  conversation  with  him.  We  are  friends  and  I  wanted  to 
have  a  conversation,  one  on  one,  with  him. 

Senator  Sarbanes.  You  were  making  the  call  in  order  to,  in  ef- 
fect, console  or  talk  with  Bernie  in  the  face  of  the  suicide  of  his 
Deputy  Counsel;  is  that  correct? 

Ms.  Thomases.  Yes. 

Senator  SARBANES.  Well,  I  have  to  say,  Mr.  Chairman,  no  matter 
in  which  sequence  these  calls  were  made,  someone  conceivably  on 
the  Committee  could  be  trjdng  to  find  some  plot  or  conspiracy. 

It  is  also  a  reasonable  hypothesis  that  these  were  two  totally 
inde-  pendent  calls.  Then  you  say  one  was  made  right  after  the 
other.  Of  course,  one  could  have  been  made  right  before  the  other. 
I  take  it  Susan  Thomases  was  making  these  calls  before  she  went 
into  the  office  and  started  a  day  of  work. 

So,  you  can  have  all  kinds  of  speculations,  but  there  is  some  per- 
fectly innocent  views  of  this  situation  as  well  as  a  conspiratorial  or 
a  plotting  view,  and  I  think  we  need  to  keep  that  in  mind. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DoDD.  Would  my  colleague  jdeld  for  one  moment? 

Senator  Sarbanes.  Certainly. 

Senator  DODD.  I  wasn't  going  to  say  anything  about  this,  because 
the  witness  didn't  respond  to  it,  and  I  think  I  know  why,  I  want 
to  respond  a  bit. 

I  let  this  Committee  know  in  the  past.  I  know  Susan  Thomases. 
I  have  known  her  a  long  time.  My  colleagues  know  that.  We  have 
never  worked  together  in  any  professional  capacity,  any  campaigns 
or  an3rthing  else.  We  just  know  each  other. 

My  colleague  from  Utah  raised  the  issue  of  how  someone  who 
has  the  reputation  of  being  a  good,  strong  person  who  could  also 
be  a  person  who  might  care  about  somebody  else.  I  know  a  lot  of 
people  I  serve  with  who  I  would  call  tough  people,  strong  people, 
get-the-job-done  kind  of  people  who  also  can  be  tremendously  com- 
passionate when  crises  arise  and  tragedies  occur.  It  is  not  incon- 
sistent for  someone  who  is  a  strong  individual  to  also  be  a  compas- 
sionate individual. 

The  fact  that  the  witness  didn't  respond  to  the  question,  because 
I  think  it  is  rather  awkward  and  difficult,  the  implication — I  know 
he  didn't  mean  it  necessarily — ^that  if  you  are  a  strong  individual 
you  can't  care  about  something  that  happens  to  other  people. 

If  I  didn't  know  the  witness,  I  might  just  let  it  pass.  But  I  hap- 
pen to  know  this  person  very,  very  well,  and  I  know  her  to  be  a 
person  who  cares  deeply  about  other  people. 
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Ms.  Thomases.  Thank  you,  Senator. 

Senator  DODD.  I  didn't  want  the  moment  to  pass.  I  wasn't  going 
to  say  anything.  But  in  fairness  to  her,  it  ought  to  be  made  clear 
that  what  I  think  may  be  a  Uttle  more  descriptive  in  terms  of  how 
tough  she  is,  but  nonetheless,  I  would  argue  with  that  character- 
ization as  well,  but  that  is  not  my  point.  My  point  is  that  people 
can  be  strong  individuals  and  also  very  caring  individuals,  and  this 
witness  happens  to  be  one  of  those  people. 

The  Chairman.  I  would  like  to  make  the  observation,  if  I  might, 
as  my  friend  and  colleague.  Senator  Sarbanes,  points  out,  that 
views  have  been  made  as  it  relates  to  the  series  of  phone  calls  that 
started  at  an  unusually  early  hour  and  that  went  from  the  First 
Lady's  Chief  of  Staff  to  the  First  Lady,  from  the  First  Lady's  home 
to  Ms.  Thomases,  from  Ms.  Thomases  to  Bemie  Nussbaum's  pager, 
recognizing  that  she  said  she  had  a  long,  tough  day  and  therefore 
wanted  to  reach  out,  had  conferences  scheduled,  but  what  seems  to 
me  rather  relevant  is  the  testimony  of  Mr.  Neuwirth — and  we  are 
not  talking  about  just  anybody,  we  are  not  talking  about  a  young 
man  who  was  called  upon  to  carry  some  records  upstairs.  We  are 
talking  about  the  Assistant  to  the  White  House  Counsel — he  says, 
in  essence,  his  testimony  was  very  clear,  that  Bemie  was  told — and 
I  am  paraphrasing  and  I  will  ask  later  on  that  the  direct  testimony 
be  read  into  the  record — Bemie  was  told  that  Mrs.  Clinton  was  dis- 
turbed about  the  manner  in  which  the  investigation  was  taking 
place.  I  will  read  it,  in  fairness. 

What  I  said  was  that  my  understanding  was  that  Mr.  Nussbaum  had  understood 
that  Ms.  Thomases  and  the  First  Lady  were  concerned  about  the  prospect  of  unfet- 
tered access  and  I  don't  know  what  the  basis  was  for  that  concern. 

This  is  page  72  of  Mr.  Neuwirth's  testimony. 

Mr.  Nussbaum  had  understood  obviously.  Mr.  Nussbaum  let  Mr. 
Neuwirth  know  that  Ms.  Thomases  and  the  First  Lady  were  con- 
cerned about  the  prospects  of  unfettered  access.  So  we  don't  come — 
and  that's  why  it  is  that  when  we  get  this  information  about  these 
phone  calls  and  the  chain  of  events  that  then  follows  which  leads 
up  to  a  rather  dramatic  confrontation  between  the  White  House 
and  the  Justice  Department,  to  the  extent  that  you  have  the  No. 
1  person  at  the  Justice  Department  calling  Bemie  at  night  saying 
to  him — talking  about  the  Deputy  Attorney  General — saying  Ber- 
nie,  are  you  hiding  something. 

Now,  you  know,  it  is  not  illogical,  and  if  you  want  to  say  it  is 
just  happenstance  and  circumstance  that  this  series  of  calls  took 
place — Bemie  Nussbaum's  pager,  9  o'clock,  Susan  Thomases  leaves 
a  message.  10:48,  Susan  Thomases,  3  minutes.  11:04,  Susan 
Thomases,  6  minutes.  11:11  Susan,  McLarty,  11:37. 

I  have  to  tell  you  it  is  difficult  to  believe  that  all  of  these  calls 
now  were  out  of  compassion,  and  believe  me  I  understand  compas- 
sion, but  that's  why,  when  we  come  to  this,  we  raise  these  ques- 
tions. These  are  the  questions  in  my  mind. 

Senator  Bennett.  Mr.  Chairman,  may  I  make  a  quick  state- 
ment? 

The  Chairman.  I  will  give  her  an  opportunity  to  respond. 

Senator  Bennett. 

Senator  Bennett.  I  thank  my  colleague  from  Connecticut  for 
making  the  point  that  he  made,  and  I  apologize  for  any  inference 
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that  I  may  have  made  in  my  characterization  of  Susan  Thomases, 
whom  I  do  not  know  except  by  her  press  cHppings. 

Senator  DODD.  One  should  not  be  known  by  that  alone. 

Senator  Bennett.  That  is  a  very,  very  appropriate  point.  I  still 
intend  to  pursue  some  of  these  things  vigorously,  but  I  appreciate 
my  colleague  from  Connecticut  catching  that  nuance  and  I  thank 
him  for  it  and  for  any  distress  that  I  may  have  left  with  the  wit- 
ness, I  apologize. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Ms.  Thomases,  I  lightly  touched,  before 
when  you  were  here,  on  what  Senator  Bennett  went  into  today, 
your  juice  and  the  spilling  thereof.  So  I  would  like  to  ask  some 
questions  and  I  would  like,  if  I  may,  very  quick  answers  because 
he  has  me  on  a  clock  and  not  an  hourglass. 

You  remembered  the  call  from  the  First  Lady  on  the  night.  Then 
the  following  morning,  at  1:10  that  morning,  Maggie  Williams 
called  you.  You  don't  remember  that  conversation?  You  talked  to 
her  for  14  minutes.  You're  telling  us  you  don't  remember  what  that 
call  was  about? 

Ms.  Thomases.  I  said  that  I  remember  the  substance  of  my  first 
conversation  with  Maggie  Williams  after  Vince  Foster's  death.  I  do 
not  specifically  remember  that  it  took  place  at  1  a.m. 

Senator  Faircloth.  You  get  a  lot  of  calls  at  1  a.m.? 

Ms.  Thomases.  Senator — Maggie — yes,  I  do.  Ask  my  husband. 

Senator  Faircloth.  All  right.  If  I  need  you,  I'll  call  you  at  1  a.m. 

Ms.  Thomases.  Feel  free. 

Senator  Faircloth.  I  just  learned  in  the  last  24  hours  that  you 
were  in  the  White  House  on  July  27.  Put  the  screen  up.  Now,  Mr. 
Barnett,  the  Clinton's  private  attorney,  was  also  there  at  the  same 
time.  Did  you  see  Mr.  Barnett  while  you  were  there? 

Ms.  Thomases.  I  have  no  specific  recollection  of  being  at  the 
White  House  on  the  27th.  Loolang  at  these  records,  it  looks  like  I 
was. 

Senator  Faircloth.  You  were  there  for  6  hours. 

Ms.  Thomases.  Senator,  I  don't  know  exactly  how  long  I  was 
there.  Given  what  happened  on  the  21st,  when  it  also  had  a  record 
of  my  being  there  for  6  or  7  hours  and  I  know  for  sure  that  I  was 
actually  at  my  Washington  office  for  a  significant  part  of  that  day, 
I  don't  know  that  I  was  there  the  full  time,  because  sometimes  I 
come  and  leave  and  come  back. 

Senator  Faircloth.  Well,  according  to  this,  they  say  entering 
and  exiting  and  that  means  kind  of  coming  and  going,  doesn't  it? 
Do  you  think  the  Secret  Service  people  had — the  clock  wasn't  right? 
You  were  there  6  hours  according  to  them. 

Ms.  Thomases.  I  don't  know  that,  but  I  don't  remember  having 
spent  a  full  day  like  that  at  the  White  House. 

Senator  Faircloth.  Did  you  see  Mr.  Barnett  there? 

Ms.  Thomases.  I  don't  remember  that  day  particularly. 

Senator  Faircloth.  Were  you  in  the  residence  while  you  were 
there? 
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Ms.  Thomases.  I  don't  remember  that  day  in  particular.  I  have 
not  thought  about  it.  This  is  the  first  time  this  day  has  been  raised 
with  me. 

Senator  Faircloth.  Do  you  know  Diane  Blair? 

Ms.  Thomases.  Yes,  I  know  Diane  Blair. 

Senator  Faircloth.  Well,  I  was  going  to  ask  you  if  she  was 
there,  but  if  you  don't  know  if  you  were  there,  I  guess  you  don't 
know  if  she  was  there.  But  I'll  ask  the  question  anyway.  Do  you 
remember  seeing  her  there  that  morning? 

Ms.  Thomases.  I  don't  remember  the  day  of  the  27th,  and  wheth- 
er Diane  Blair  was  there. 

Senator  Faircloth.  But  you  spent  6  hours  there,  according  to 
the  Secret  Service,  and  have  absolutely  no  recollection  of  it;  is  that 
right? 

Ms.  Thomases.  I  don't  have  any  specific  recollection  of  it,  no. 

Senator  Faircloth.  How  someone  can  spend  6  hours  at  the 
White  House  and  have  no  recollection  of  it  is  beyond  me,  especially 
someone  with  your  reputation  for  brightness  and  sharpness  and  re- 
membering. 

Let  me  ask  you  another  question.  When  did  you  first  see  Vince 
Foster's  suicide  note? 

Ms.  Thomases.  I  never  saw  Vince  Foster's  suicide  note. 

Senator  Faircloth.  Have  you  ever  talked  with  Mrs.  Clinton 
about  Vince  Foster's  involvement  with  the  Travel  Office  firing? 

Ms.  Thomases.  Have  I  ever  talked  to 

Senator  Faircloth.  Mrs.  Clinton.  Did  you  discuss  the  firing,  the 
problems  thereof  and  this  man,  Harry  Thomasson?  Did  you  ever 
discuss  that  with  Mrs.  Clinton? 

Now,  Harry  Thomasson,  Mrs.  Clinton  or  the  whole  Travelgate 
thing,  did  you  discuss  that  with  them? 

Senator  Sarbanes.  Mr.  Chairman,  Travelgate  is  not  part  of  our 
charge.  In  fact,  the  House  is  looking  into  Travelgate. 

The  Chairman.  Well,  I  understand  it's  not  part  of  our  charge, 
but  I'm  going  to  give  the  Senator  the  latitude  to  pose  that  question. 
And  given  the  fact  that  Vince  Foster's  note  did  relate  or  at  least 
referred  to  it,  I'll  allow  it  for  limited  purposes. 

Go  ahead.  Senator. 

Ms.  Thomases.  Could  you  restate  the  question,  please? 

Senator  Faircloth.  Have  you  ever  or  did  you  discuss  with  Ms. 
Clinton  the  Travel  Office  firing,  her  role  in  the  Travel  Office  firing 
and  Vince  Foster?  Was  there  any  discussion  with  you  in  that? 

Ms.  Thomases.  Can  you  give  some  timeframe  around  that? 

Senator  Faircloth.  At  any  time. 

Ms.  Thomases.  I  may  have  discussed  it  with  her,  but  I  don't  re- 
member how  proximate  that  was  to  Vince  Foster's  death. 

Senator  Faircloth.  Do  you  remember  any  discussion  with  Harry 
Thomasson  in  connection  with  the  firing? 

Ms.  Thomases.  I  may  have  heard 

Senator  Sarbanes.  This  is  really 

Senator  Dodd.  We're  getting  beyond  here.  I  understand  the  point 
of 

Senator  FAIRCLOTH.  Let  me  go  on. 

Senator  DoDD.  There  has  to  be  some  connection  made.  What's 
the  nexus  here? 
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The  Chairman.  Sure.  Let's  give  the  Senator  an  opportunity  to 
continue. 

Go  ahead,  Senator. 

Senator  Faircloth.  It's  very  difficult  to  make  connection,  Sen- 
ator, when  somebody  spends  6  hours  at  the  White  House  and  does 
not  remember  it  or  have  any  recollection  of  it. 

Senator  Dodd.  Those  are  two  different  issues. 

The  Chairman.  I  think  the  Senator  is  raising  the  point,  did  that 
come  up. 

Senator  FAIRCLOTH.  I'll  move  to  Maggie  Williams. 

Ms.  Williams,  you  received  a  called  from  Ms.  Clinton  at  10:13 
p.m.  on  the  evening  of  July  20;  is  that  right? 

Ms.  Williams.  I  do  not  know  the  exact  time,  but  that  sounds 
about  right. 

Senator  Faircloth.  Yet  before  that,  you  spoke  with  someone  in 
Arkansas  for  26  minutes.  Would  you  tell  me  who  that  was? 

Ms.  Williams.  My  friend. 

Senator  FAIRCLOTH.  Well? 

Ms.  Williams.  What  I  don't  want  is  for  my  friend  to  have  every 
press  person  in  America  calling  them  now  because  it  is  a  personal 
friend  of  mine,  people  that  I  lived  with  during  the  campaign,  and 
suffice  it  to  say  that  we  talk  often  and  we  talked  that  night. 

Senator  FAIRCLOTH.  Did  you  know  that  Mr.  Foster  was  dead  at 
that  time? 

Ms.  Williams.  No,  I  did  not. 

Senator  Faircloth.  Ms.  Williams,  records  show  that  the  alarm 
went  off — I  mean,  in  other  words,  it  was  cutoff" — in  Vince  Foster's 
office  at  10:42  p.m.  on  the  night  of  Mr.  Foster's  death  and  you 
weren't  there.  Follow  me?  You  talked  with  the  First  Lady  for  16 
minutes  at  10:13 — at  10:13  you  talked  to  the  First  Lady  for  16  min- 
utes. You  hung  up  at  10:29  p.m. 

Now,  the  alarm  was  switched  off  in  Foster's  office  at  10:42  p.m., 
so  that  means  that  within  10  to  15  minutes,  you  hung  up  from  the 
First  Lady  and  cut  the  alarm  off  in  Vince  Foster's  office. 

Is  it  still  your  story  before  this  Committee  that  the  First  Lady 
did  not  instruct  you,  never  suggested  that  you  go  to  the  White 
House  and  to  Vince  Foster's  office  and  get  documents  out  that  you 
were  seen  leaving  with  by  the  uniformed  Secret  Service  people? 

Ms.  Williams.  Could  you  repeat  the  question? 

Senator  Faircloth.  Did  the  First  Lady  not  tell  you  to  go  to  the 
White  House  and  Vince  Foster's  office? 

Ms.  Williams.  I  mean  about  the  whole  timing. 

The  Chairman.  I  think  the  Senator  said  that  starting  at 

Senator  Sarbanes.  Let  Senator  Faircloth  state  it. 

Senator  Faircloth.  You  talked  to  First  Lady  for  16  minutes  at 
10:13.  You  hung  up  at  10:29.  Now,  you  had  the  alarm  cutoff  in 
Vince  Foster's  office  at  10:42,  which  gave  you  roughly  13  minutes 
to  go  from  hanging  up  from  the  First  Lady 

Ms.  Williams.  At  my  house. 

Senator  Faircloth.  At  your  house,  to  get  to  the  White  House 
and  in  Vince  Foster's  office.  Now,  are  you  contending  that  the  First 
Lady  did  not  instruct  you  in  that  16-minute  conversation  to  get  to 
the  White  House  and  to  get  into  Vince  Foster's  office? 


1562 

Senator  Sarbanes.  What's  the  basis  for  the  assertion  that  Ms. 
Williams  turned  off  the  alarm  at  10:42? 

Senator  Faircloth.  Sergeant  O'Neill  saw  the  alarm  cutoff,  but 
it's  on — saw  Maggie  Williams  in  the  office  at  that  time. 

Senator  Sarbanes.  No,  no,  no,  that's  not 

Senator  FAIRCLOTH.  Yes,  he  did. 

The  Chairman.  First  of  all,  I  think  the  question  is- 


Senator  Faircloth.  Cut  the  alarm  off  and  Maggie  Williams  was 
there  shortly  thereafter,  so  we're  talking  about  a  time  lag  of  15 
minutes,  16  minutes.  Now,  this  is  the  testimony  of  the  Secret  Serv- 
ice agent.  The  alarm  was  cutoff  and  she  was  there. 

The  Chairman.  At  or  about  that  time,  there  was  testimony  that 
Maggie  Williams  was  in  the  office. 

Ms.  Williams,  would  you  respond  to  the  question,  which  really 
boiled  down  to  did  the  First  Lady  instruct  you  to  go  to  the  office? 
Because  you  ended  a  conversation  at  10:29  and  you're  there  at  ap- 
proximately 10:42  or  thereabouts,  that's  the  question,  again.  Did 
the  First  Lady  instruct  you  to  do  that? 

Ms.  Williams.  As  I  testified  before,  no. 

Senator  Faircloth.  She  did  not  instruct  you  to.  Well,  why  did 
you  decide  in  the  short  span  of  about  15  minutes,  and  don't — did 
you  have  any  particular  reason  why  you  went  to  the  White  House 
and  Vince  Foster's  office? 

Ms.  Williams.  If  you  will  review  my  transcript  from  the  last  tes- 
timony, what  I  said  was  I  knew  that  I  was  going  to  go  somewhere 
and  I  decided  to  go  to  the  White  House.  Other  people  were  gather- 
ing at  the  White  House,  too. 

Senator  FAIRCLOTH.  Were  the  other  people  in  Vince  Foster's  of- 
fice? You  got  there  pretty  quick,  too,  to  Vince  Foster's  office.  You 
didn't  just  go  to  the  White  House.  You  went  to  Vince  Foster's  office. 

Ms.  Williams.  The  first  place  I  went  upon  arrival  to  Vince  Fos- 
ter's office  was  Mark  Gearan's  office,  as  I  testified  before. 

Senator  Faircloth.  You  returned  to  your  house  after  you  left  the 
White  House  and  Vince  Foster's  office,  all  of  this  within  an  hour 
and  30  minutes  here,  you  called  the  First  Lady,  you  talked  to  her. 
You  went  straight  to  the  White  House.  You  were  in  Vince  Foster's 
office,  you  were  seen,  by  the  Secret  Service  people,  removing  docu- 
ments. 

Then  you  went  back  home,  and  at  1  a.m.,  roughly  12:56,  almost 
midnight  in  Arkansas,  you  again  called  the  First  Lady. 

Ms.  Williams.  Yes. 

Senator  FAIRCLOTH.  What  did  you  call  to  tell  her? 

Ms.  Williams.  I  called  to  talk  to  her  about  Vince's  death.  He  was 
our  friend. 

Senator  Faircloth.  You  didn't  call  to  say  I've  been  in  Vince  Fos- 
ter's office  and  I've  got  the  documents,  the/re  safe,  I  moved  them; 
put  them  over  in  my  office?  You  didn't  tell  her  an5^hing  like  that, 
and  you  can  go  to  bed  and  sleep  well  tonight  because  I  got  them? 
Did  you  tell  her  that? 

Ms.  Williams.  No,  I  did  not. 

Senator  Faircloth.  Nothing  related  to  that? 

Ms.  Williams.  No,  I  did  not. 

Senator  FAIRCLOTH.  Mr.  Chairman,  let  me  ask  one  more  ques- 
tion. I  see  the  clock. 
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The  Chairman.  Go  ahead. 

Senator  Faircloth.  We  have  danced  through  this — one  question 
here  and  I'll  find  it. 

This  is  the  question  to  both  of  you,  Ms.  Williams  or  Ms. 
Thomases.  On  the  night  of  the  20th,  the  third  call  that  Mrs.  Clin- 
ton made  after  she  called  you  was  to  a  number,  a  Washington  area 
code,  202-628-7087,  and  she  talked  to  this  number  for  10  minutes. 
The  number  is  now  disconnected  and  no  one  seems  to  know  who 
it  belongs  to.  Do  either  of  you  know  who  this  number  belongs  to 
or  who  the  call  could  have  been  to? 

Ms.  Williams.  No. 

Senator  Faircloth.  Mr.  Chairman,  we  have  been  going  at  this 
now  for  some  time,  and  not  to  oversimplify  it,  but  a  lot  of  it  has 
been  dancing  through  the  daisies.  We  ask  questions  for  6  hours  to 
a  very  erudite  lawyer  who  does  not  remember  she  was  in  the  White 
House.  Ms.  Williams  remembers  no  telephone  calls. 

The  answer  to  this  thing,  the  answer  to  the  problem  here,  and 
we  need  to  quit  dancing,  is  to  call  the  First  Lady.  We  should  invite 
her  to  come  with  the  hope  that  her  memory  is  better  than  Ms. 
Thomases'  or  Ms.  Williams'.  I  would  have  to  assume  it  is.  It  would 
be  hard  for  it  to  be  worse.  I  think  we  need  to  invite  her  to  come, 
and  if  she  will  not  come,  we  need  to  subpoena  the  First  Lady  and 
clear  this  up  once  and  for  all.  Stop  the  dancing  through  the  daisies 
and  get  on  with  the  investigation. 

The  Chairman.  I  appreciate  the  Senator's  frustration  and  to  a 
certain  extent  I  too,  and  I  think  a  number  of  the  Committee  Mem- 
bers on  both  sides  for  various  reasons,  share  our  frustration  as  it 
relates  to  the  telephone  number  that  the  Senator  puts  forth,  202- 
628-7087.  Apparently  that  is  a  number  that  switches  calls  to  other 
numbers. 

We  have  not  been  able  to  ascertain  the  destination  of  that  call, 
but  that  would  have  been  about  an  hour  after  Maggie  Williams  had 
completed  her  initial  conversation  with  the  First  Lady. 

So  we  have  had  difficulty  obtaining  the  records  because  we  didn't 
issue  subpoenas  initially.  I  think  that  probably  was  our  own  short- 
coming because  we  did  not  want  to  create  an  appearance  that  we 
didn't  think  that  the  people  in  the  White  House  and  others  were 
cooperating,  and  so  we  ran  into  this  unfortunate  situation. 

I  will  entertain  your  proposal  as  it  relates  to  the  First  Lady.  We 
will  take  that  under  advisement. 

Senator  Bennett.  Mr.  Chairman,  could  I  ask,  regarding  this 
phone  number,  which  I  haven't  heard  of  before,  do  we  know  who 
made  the  call  to  the  number? 

The  Chairman.  No,  we  don't. 

Senator  Faircloth.  The  First  Lady  made  the 

Mr.  Chertoff.  Mr.  Chairman,  the  number  comes  from  the  rec- 
ords of  the  Rodham  residence,  is  what  we're  told  by  the  phone  com- 
pany. Someone  from  the  staff  called  the  phone  company,  this  is  a 
number  that,  first  of  all,  is  no  longer  in  operation,  it's  disconnected. 

At  the  time  we  are  talking  about,  the  number  was  not  a  number 
that  ends  in  a  residence  or  office.  It  deflects  the  caller,  bounces  the 
call  to  another  number,  and  evidently  the  phone  company  tells  us 
that  there's  no  way  of  determining  from  this  number  who  the  ulti- 
mate recipient  of  the  call  is. 
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Senator  Bennett.  We  don't  know  who  initiated  it;  we  just  know 
it  came  from  the  Rodham  residence? 

Mr.  Chertoff.  We  don't  know  who  it  went  to. 

Senator  Bennett.  We  don't  know  who  it  went  to. 

Mr.  Chertoff.  All  we  know  is  it  went  to  a  phone  number  and 
all  that  phone  number  does  is  it  bounces  the  call  to  another  phone 
number,  but  it's  impossible  for  the  phone  company  to  tell  us,  so 
they  represent  to  us,  who  that  secondary  phone  number  is. 

Senator  Bennett.  So  it  is  an  electronic  answering  service  of 
some  sort? 

Mr.  Chertoff.  Not  even  an  answering  service.  It's  an  electronic 
service  that  takes  a  call  and  bounces  it  to  another  number  so  that 
you  can't  tell  from  the  record  of  the  caller  who  the  recipient  of  the 
call  is. 

Senator  BENNETT.  Call  forwarding,  something  like  that? 

Mr.  Chertoff.  Something  like  that. 

Senator  Faircloth.  Mr.  Chairman,  brief  word.  I  hope  you  will 
take  into  consideration,  and  I  hope  the  First  Lady,  without  having 
to  be  subpoenaed,  will  view  and  review  what  we  are  doing  here  and 
see  the  problems  we  are  having  and  would  want  to  come  down  and 
explain  very  clearly  and  very  succinctly  what  happened,  what  went 
on  and  clear  the  entire  matter  up  once  and  for  all.  I  would  hope 
she  would  come  at  our  invitation  and  not  require  a  subpoena. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  From  almost  the  very  first  day  we  began, 
Senator  Faircloth  has  been  calling  for  bringing  the  First  Lady  in. 
I  can't  imagine  anything  that  would  more  politicize  these  hearings. 
There's  really  no  basis  to  bring  her  here.  His  request,  I  must  ob- 
serve, was  made  before  we  began  collecting  any  testimony  or  vir- 
tually before  we  began  collecting  any  testimony.  It's  been  renewed, 
renewed  from  time  to  time. 

And  I  know  he  very  much  wants  to  have  a  political  circus  here, 
but  I  think  the  Committee  ought  to  work  very  hard  to  avoid  that 
and  conduct  a  proper  and  thorough  and  fair  inquiry  with  some 
sense  of  standards  and  some  responsibility.  I  just  want  to  make 
that  point. 

Senator  Faircloth.  May  I  reply  to  the  Senator  from  Maryland? 
From  the  very  first,  you  are  right,  the  first  day  of  testimony,  it  was 
obvious  that  we  were  going  to  get  convoluted  answers  and  not  an- 
swers. Every  hearing  every  day  since  the  first  day  has  further  con- 
firmed my  conviction  that  if  we  were  going  to  get  at  the  truth  and 
get  at  the  answers,  we  needed  the  First  Lady.  If  anybody  can  think 
of  any  reason  why  she  should  not  come  down  here  and  give  us 
straightforward  testimony,  I'm  not  aware  of  it. 

Senator  Sarbanes.  Well,  the  first  day  we  had  the  three  Park  Po- 
lice, not  highly  relevant  to  the  point  you're  raising,  and  right  from 
then  you  started  this  call  for  the  First  Lady. 

Senator  Faircloth.  I  didn't  start  on  the  first  day.  The  first  time 
that  we  had  the  White  House  stafi"  testify  was  when  I  called  for  the 
First  Lady,  not  the  Park  Police. 

Senator  Sarbanes.  Your  objective  has  been  clear  right  from  the 
beginning,  and  I  think  it's  an  effort  to  politicize  the  whole  inquiry. 
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The  Chairman.  I  think  that  Senator  Faircloth  has  made  known 
his  view.  He  beheves  that  some  of  the  witnesses  have  not  come 
forth  with  the  candor  that  we  might  expect.  I  am  paraphrasing. 

No  one  can  speak  for  Senator  Faircloth.  I  am  not  trying  to  do 
that.  He  does  believe  and  he  has  made  known  early  on  that  he 
thought  that  the  First  Lady  might  clear  this  up. 

As  the  Chair  has  indicated  in  the  past,  it  is  not  my  inclination 
or  my  desire  to  go  forth  in  such  a  manner  unless  there  is  abso- 
lutely clear  and  convincing  facts  that  necessitate  calling  the  First 
Lady.  I  think  he  has  modified  his  request. 

Again,  my  inclination  has  been  from  the  beginning  that  I  do  not 
want  to  lead  us  down  a  road  that  would  be  anything  other  than 
gathering  the  facts  in  a  manner  consistent  with  the  charge  to  this 
Committee  from  the  Senate. 

We  are  going  to  proceed,  as  painful  as  it  may  be  at  times,  and 
I  recognize  that,  to  the  Members  of  the  Committee,  and  maybe  to 
the  general  public  and  certainly  to  some  of  the  witnesses,  we  have 
an  obligation  and  we  are  going  to  fulfill  that  obligation. 

Yes,  Senator. 

Senator  Faircloth.  Mr.  Chairman,  this  would  not  be  unprece- 
dented. When  Senator  Sarbanes  was  on  the  House  Judiciary  Com- 
mittee, did  not  President  Ford  testify  before  that  Committee? 

Senator  Sarbanes.  President  Ford  testified  as  to  the  basis  of  giv- 
ing the  pardon  to  Richard  Nixon. 

Senator  Faircloth.  He  testified. 

Senator  Sarbanes.  At  his  request. 

Senator  Faircloth.  All  right.  Well,  we  want  Mrs.  Clinton  at  our 
request. 

Senator  Sarbanes.  Well,  that's  a  very  different  thing. 

The  Chairman.  Senator  Sarbanes.  It's  your  time. 

Senator  Sarbanes.  Senator  Dodd. 

Senator  Moseley-Braun. 

Mr.  Chairman,  I  don't  have  any  questions. 

The  Chairman.  Let  me — I  just  have — Senator  Bennett,  do  you 
have  any? 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

I  would  like  to,  if  I  could,  just  pursue  what  we  were  talking 
about  before  with  Ms.  Thomases. 

You  testified,  and  I  can  understand,  that  you  had  a  busy  day 
that  day  scheduled  in  New  York.  Tragedy  hits  us,  does  not  accom- 
modate previous  schedules,  and  you  have  a  schedule  that  you  have 
to  keep,  however  much  you  might  like  to  stop  everything  else  and 
focus  on  it.  You  have  clients  in  your  New  York  office  and  you  have, 
as  I  recall,  a  trip  already  set  to  Washington  for  that  afternoon. 

So  against  that  backdrop  of  a  busy  legal  schedule  from  a  busy 
lawyer,  you  have  the  call  from  Mrs.  Clinton  at  7:57  a.m.  That  takes 
3  minutes.  That  takes  us  to  8  o'clock.  At  8:01  you  page  Bernie 
Nussbaum,  leaving  the  hotel  number.  You  said  you  figured  you 
would  be  there  for  another  half  hour  to  45  minutes,  if  he  calls  back 
in  that  time.  At  9  o'clock  you  call  Maggie  Williams  and  leave  a 
message  for  her.  Was  that  from  the  hotel  or  from  your  office  or  do 
you  recall? 

Ms.  Thomases.  I  don't  recall.  I  don't  recall. 
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Senator  Bennett.  Do  we  have  anj^hing  that  would  indicate  one 
way  or  the  other  where  that  was  from?  Not  that  it's  particularly 
relevant,  but  I  just  want  the  record  to  be  complete  as  we  go 
through  this  process. 

All  right.  At  10:48  a.m.,  you  put  in  a  call  to  Mack  McLarty.  Pre- 
sumably you  did  not  talk  to  him  on  that  occasion. 

Ms.  Thomases.  I  don't  believe  I  talked  to  him  at  all  on  the  22nd, 
although  the  phone  records  show  that  I  tried  repeatedly  to  reach 
him. 

Senator  Bennett.  Yes.  The  phone  connection  was  for  3  minutes, 
so  you  talked  to  somebody  for  3  minutes,  maybe  telling  them  you 
wanted  to  talk  to  Mack  and  why  that  was  and  maybe  some  expres- 
sions of  grief  and  so  on  in  that  3-minute  period. 

Ms.  Thomases.  Also  to  find  out  when  he  would  likely  be  back. 

Senator  Bennett.  OK.  So  you  talked  to  Mack  McLarty  at  10:48 
for  3  minutes  or  talked  to  his  office  rather  for  3  minutes.  I'm  as- 
suming these  calls  were  all  made  from  your  New  York  office? 

Ms.  Thomases.  No,  they  were  made  from  my  Washington  office. 
I  was  in  Washington  on  the  22nd. 

Senator  Bennett.  Oh.  I  thought  you 

Ms.  Thomases.  On  the  21st  I  was  in  New  York.  On  the  22nd  I 
was  in  Washington. 

Senator  Bennett.  Oh,  these  are  all  Washington? 

Ms.  Thomases.  Yes. 

Senator  Bennett.  So  the  hotel  was  in  Washington? 

Ms.  Thomases.  Washington. 

Senator  Bennett.  I'm  sorry.  I'm  glad  to  get  that  straightened 
out.  I  had  assumed  it  was  in  New  York. 

Ms.  Thomases.  In  New  York,  I  live  in  my  own  home. 

Senator  Bennett.  OK,  fine.  Thank  you,  I  appreciate  that. 

So  now  we  come  to  the  11  o'clock  hour.  At  11:04,  you  talked  to 
Maggie  Williams  for  6  minutes. 

Ms.  Thomases.  I  testified  before  that  I  talked  to  Maggie  Wil- 
liams' office,  and  I  said  at  that  time  while  I  remember  talking  to 
Maggie,  while  I  thought  I  remembered  talking  to  Maggie  that  day, 
I  didn't  necessarily  talk  to  her  because  usually  I  don't  call  Maggie 
at  that  number.  That  is  the  First  Lady's  central  number,  and  when 
I  used  to  call  Maggie,  I  would  call  her  on  her  direct  line.  It  is  not 
her  direct  line. 

Senator  Bennett.  So  you  think  this  6-minute  conversation  was 
with  a  member  of  her  staff? 

Ms.  Thomases.  Yes,  or  I  may  have  asked  them  to  transfer  me 
to  someone  else  in  that  office. 

Senator  Bennett.  I  see.  But  that  was  the  White  House. 

Ms.  Thomases.  Yes. 

Senator  Bennett.  Presumably  Maggie  Williams  is  at  home,  be- 
cause her  earlier  call  to  Little  Rock  was  from  home,  and  her  later 
call  that  comes  during  the  lunch  hour  to  Little  Rock  was  from  her 
home. 

Ms.  Thomases.  I  just  learned  that  sitting  here  today,  sir. 

Ms.  Williams.  Can  I  just 

The  Chairman.  I  might  make  an  observation  to  the  Senator. 
That  is  not  necessarily  the  case.  If  you're — we're  going  to  check  out 
the  records  as  it  relates  to  time.  The  reason  I  say  that  is  it  very 
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well  could  have  been  a  credit  card  call  to  Little  Rock  with  the  call 
being  billed  to  the  personal  residence.  I  think  that's  an  open  ques- 
tion so 

Senator  Bennett.  Ms.  Williams  was  about  to  respond.  Is  that  in- 
deed the  case?  Was  it  a  credit  card  call? 

Ms.  Williams.  No.  I  just  wanted  to  interject  here,  given  how 
things  are,  that  that  was  pure  speculation.  I  would  not  hazard  to 
say  I  was  absolutely,  positively  in  my  house.  I  said,  looking  at  my 
schedule  and  looking  at  the  fact  that  there  were  several  calls  later 
from  my  house,  that  it  appears  to  me  I  was  at  home.  But  I  want 
to  be  very  clear  before  we  start  using  this  as  a  fact. 

Senator  Bennett.  I  appreciate  that  and  accept  that  correction. 

These  calls  are  bracketed  by  your  early  morning  call  to  Mrs. 
Clinton,  Mrs.  Clinton — I'm  picking  it  up  from  my  colleague  here — 
Mrs.  Clinton  in  Little  Rock. 

Ms,  Williams.  That's  right. 

Senator  Bennett.  Then  your  lunch  hour  call  to  Mrs.  Clinton, 
also  from  your  home. 

Ms.  Williams.  Exactly,  right. 

Senator  BENNETT.  So  if  you  were  in  your  office,  you  went  back 
home  for  lunch. 

Ms.  Williams.  Right. 

Senator  Bennett.  All  right.  So  Ms.  Thomases,  11:04,  you  talked 
to  someone  in  Maggie  Williams'  office  in  the  White  House  for  6 
minutes,  which  takes  us  to  11:10.  At  11:11,  you  call  Mr.  McLart/s 
office.  Do  you  recall  whether  you  got  him  or  not? 

Ms.  Thomases.  As  I  said  before,  I  do  not  believe,  and  I  went  over 
in  my  August  testimony,  I  don't  believe  I  actually  reached  Mack 
that  day. 

Senator  Bennett.  OK.  You  call  him  at  11:11.  That  phone  call 
lasts  3  minutes,  which  takes  us  to  11:14.  At  11:16,  you  called  Mack 
McLarty's  office  again.  Do  you  have  any  recollection  as  to  why  you 
had  to  call  back,  that  there  was  something  that  you  had  forgotten 
in  the  first  conversation  with  his  staff  that  you  needed  to  call  back 
virtually  2  minutes  after  you  had  hung  up? 

Ms.  Thomases.  I  have  no  recollection  of  what  happened  in  those 
conversations.  Maybe  his  secretary — and  this  is  totally  specula- 
tion— perhaps  his  secretary  told  me  that  he  was  going  to  be  back 
in  a  minute  so  I  called  back,  but  I  don't  remember  ever  speaking 
to  him  that  day. 

Senator  Bennett.  OK.  So  that  takes  us  to  11:17.  11:37,  20  min- 
utes now  has  elapsed. 

You  now  call  Maggie  Williams  again  at  the  White  House,  talk  for 
9  minutes.  Do  you  have  any  recollection  of  that  phone  call? 

Ms.  Thomases.  I  don't  specifically  recollect  that  phone  call.  In 
spending  some  time  pressing  myself  to  recollect  when  I  spoke  to 
Maggie  on  the  22nd,  my  clearest  memory  is  speaking  to  her  at  the 
end  of  my  day  when  I  was  in  New  York,  and  between  arriving  in 
New  York  and  going  to  a  late  afternoon  meeting  in  New  York. 

So  it's  that  call  that  sort  of  sticks  in  my  mind,  that's  a  likely  time 
that  I  spoke  to  Maggie  that  day. 

Senator  Bennett.  Well,  again,  this  is  in  the  White  House,  not 
at  her  home.  So  you've  had  one  conversation  with  Maggie  Williams' 
office   for   6   minutes,   then   two   quick   conversations   with   Mack 
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McLarty's    office    immediately    following    that    conversation    with 
Maggie  Williams'  office. 

There's  a  20-minute  interval  and  then  9  minutes  with  Maggie 
Williams'  office  in  the  White  House.  You  hang  up  at  11:46,  and 
then  at  11:50,  4  minutes  later,  you  call  back  to  Maggie  Williams' 
office  for  another  4  minutes. 

Then  in  the  lunch  hour,  there  is  a  call  from  Maggie  Williams' 
residence  to  Little  Rock  that  presumably  did  not  make  a  connection 
because  it  only  lasted  for  a  minute.  Then  a  call  from  the  White 
House  switchboard,  we  don't  know  who,  to  Little  Rock  that  lasted 
longer,  at  1:25. 

Now,  it  may  be  that  none  of  these  are  connected,  it  may  be  that 
there's  coincidence,  but  I  must  come  back  to  my  observation  before, 
there  is  a  pattern  here  that  looks  like  the  go-to  guy  is  taking  care 
of  business,  and  a  series  of  calls  are  made  to  key  players. 

If  the  key  player  isn't  in,  then  the  other  player — if  you  want  to 
construct  this,  it  certainly  fits  the  pattern — the  other  player  is  noti- 
fied, placed  the  call  here,  wasn't  in.  Another  conversation  takes 
place,  call  back,  long  conversations,  not  leave  a  message. 

These  are  not  consoling  conversations  because  that's  already 
taken  place.  They're  too  short  for  that.  The  pattern  of  this  series 
of  phone  calls  is  the  pattern  of  somebody  who  has  a  problem  to 
solve  and  people  to  report  to  or  people  to  stimulate.  Do  you  not 
agree  that  that  pattern  could  well  be  interpreted  that  way?  If  you 
have  a  different  interpretation,  I'd  love  to  hear  it. 

Ms.  Thomases.  As  I  said  when  I  testified  in  August,  I  was  reach- 
ing out  for  Mack  and  I  was  anxious  to  speak  to  him  because  he  had 
a  very  special  relationship  with  Vince,  and  I  wanted  to  talk  to  him. 
Unfortunately  I  do  not  believe  that  I  was  able,  nor  can  I  remember, 
that  I  was  able  to  reach  him  that  day. 

As  I  have  also  testified  previously,  you  could  call — first  of  all,  it 
wasn't  Maggie  Williams'  office  that  you  were  calling  when  you 
called  that  number.  You  were  calling  the  First  Lady's  Executive  Of- 
fice Building  number.  There  are  a  lot  of  places  that  you  could  be 
connected  when  you  call  that  number.  It  was  often  the  most  con- 
venient place  to  call  to  reach  other  people  who  worked  on  the  First 
Lady's  staff,  not 

The  Chairman.  Like  who?  Please,  Ms.  Thomases,  because  it  dis- 
turbs me.  Tell  me,  who?  I  mean  you  make — I  look  at  this  record 
and  you  leave  a  message  for  Maggie  Williams  at  9  o'clock.  Susan 
Thomases,  11:04,  Maggie  Williams,  there's  a  connection,  6  minutes, 
11:37.  We're  not  talking  about  a  long  period  of  time.  Within  a  half 
hour,  another  call  to  the  Executive  Office,  to  the  Executive  Office 
of  the  First  Lady.  Nine  minutes.  Now,  who  was  the  mystical  person 
that  you  were  talking  to  if  you  didn't  talk  to  Ms.  Williams? 

Then  within  15  minutes,  another  phone  call  to  the  Executive  Of- 
fice of  the  First  Lady.  The  First  Lady  is  not  there.  Four  minutes. 
Then  thereafter — now,  look,  it  is  not  reasonable,  it  is  not  credible 
to  suggest  to  this  Committee  that  you  just  called  people  out  of  com- 
passion. You  don't  make  phone  calls  with  this  kind  of  frequency. 
When  you  suggested  you  called  Mack  McLarty  at  10:48,  spoke  to 
somebody  there  for  3  minutes,  and  thereafter  in  between,  made  an- 
other phone  call  to  the  First  Lady's  Executive  Office  for  1  minute. 
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If  you  were  wondering  why  the  Senator  has  difficulty  under- 
standing this — that  you  made  no  connection,  et  cetera — ^you  are  the 
very  busy  person  who  said  you  had  conference  calls  to  make  all 
day,  and  that's  why  you  initiated  that  call  so  early  in  the  morning 
to  Bernard  Nussbaum.  When  did  you  have  time  to  make  these 
calls?  If  I  see  10:48,  11:04,  11:15,  11:16,  11:37,  11:50,  those  are 
calls  we  know  you  made  in  addition  to  an3^hing  else.  It  seemed  to 
me  that  you  were  concerned  with  something  at  the  White  House, 
and  pretty  desperately  reaching  out. 

Now,  I  have  to  tell  you,  it  is  distressing  to  this  Senator  to  hear 
someone  like  yourself,  with  your  intellect  and  legal  training  and  as 
counselor  not  only  to  the  First  Lady  and  others,  to  come  before  this 
Committee  and  to  suggest  that  was  the  White  House  switchboard 
or  the  First  Lady's  office.  I  really  don't  know  if  I  spoke  to  Ms.  Wil- 
liams or  not.  I  mean,  it's  not  credible.  Then  to  suggest  well,  I  know 
I  spoke  to  her  once.  It  does  not  ring  true,  I'm  sorry  to  say. 

Ms.  Thomases.  Can  I  respond? 

The  Chairman.  Yes,  certainly. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  the  first  thing  I'll  do 
with  my  time  is  give  Ms.  Thomases  the  opportunity  to  respond  to 
this  barrage  that's  been  thrown  at  her  over  the  last  few  minutes. 

The  Chairman.  Fine. 

Senator  Kerry.  I'm  not  sure  it  should  have  to  be  off  your  time, 
Senator. 

The  Chairman.  It  doesn't  have  to  be,  of  course  not. 

Senator  Kerry.  She  should  respond. 

Ms.  Thomases.  Thank  you.  Senator  Sarbanes. 

Mr.  Chairman,  I  had  a  very  tight  schedule  that  day,  and  I  had 
approximately,  and  I  say  approximately,  an  hour  to  make  the  calls 
I  wanted  to  make  in  between  meetings.  I  had  meetings  in  the 
morning  and  I  had  a  luncheon  meeting  that  I  had  to  go  to.  Then 
I  had  to  fly  directly  back  to  New  York  so  that  I  could  be  there  for 
a  late  afternoon  meeting. 

So  if  I  made  a  lot  of  calls  in  that  hour,  it  was  because  that  was 
the  hour  I  had  to  make  calls.  I  can't  tell  you  exactly  who  I  reached. 
I  was  just  trying  to  touch  base  with  all  of  the  people  who  worked 
for  the  First  Lady  who  I  had  known,  some  of  whom 

The  Chairman.  I  ask  you  who  all  the  people  are,  and  you  weren't 
able  to  tell  us  at  the  previous  hearing. 

Ms.  Thomases.  Well,  some  of  whom  I  subsequently  learned  were 
not  in  Washington  that  day  and  I  probably  learned  that  on  that 
day.  That  doesn't  mean  I  didn't  try  to  reach  them. 

The  Chairman.  If  I  told  you  that  we  have  a  letter  from  the  White 
House  which  indicates,  and  I'll  give  it  to  you,  that  nobody  from  the 
White  House  staff.  First  Lady's  staff",  recalls  speaking  to  you;  in 
other  words  it  wasn't  a  question  that  some  intern — ^because  there 
was  a  suggestion  that  maybe  an  intern  or  someone  else,  in  your 
previous  testimony,  may  have  spoken  to  you. 

I  mean  here  you  are  pressed  for  time,  with  an  incredible  time 
schedule,  and  yet  these  phone  calls  are  being  made,  and  obviously 
you've  spoken  to  someone.  You  can't  tell  us  that  you  spoke  to  some- 
one for  9  minutes  when  it  was  directed  to  the  First  Lady's  office. 
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If  it  wasn't  Ms.  Williams,  who  was  it  that  you  were  speaking  to? 
On  a  day  when  you  were  so  tremendously  pressed.  Then  within  13 
minutes  you  again  speak  to  that  office,  again  for  4  minutes.  It  de- 
fies credibility.  It's  not  there. 

If  you  want  to  respond. 

Ms.  Thomases.  Mr.  Chairman,  also  you  should  know  that  you 
could  have  called  that  number  and  been  put  on  hold  and  spent 
your  time  waiting  for  someone  to  pick  up. 

The  Chairman.  Ms.  Thomases,  to  suggest  to  this  Committee  that 
you  were  on  hold  for  9  minutes,  somebody  so  busy  that  you  would 
have  then  called  back  again  after  calling  other  offices,  I  mean  it's 
not  credible.  It's  distressing  to  this  Senator. 

Senator  Sarbanes. 

Senator  Sarbanes.  Senator  Kerry. 

Ms.  Thomases.  Senator,  Senator. 

Senator  Sarbanes.  If  you  want  to  develop  it,  Ms.  Thomases,  go 
ahead. 

Ms.  Thomases.  Senator,  if  you  have  called  the  White  House  and 
you  are  not  a  Senator,  you  have  probably  spent  a  considerable  time 
on  hold.  They  now  have  improved  the  system  so  that  you  can  go 
into  various  voice  mails,  but  in  those  days  you  sat  on  hold  and  it 
was  not  a  totally  inconvenient  thing  to  be  doing  because  you  actu- 
ally got  to  get  some  work  done  while  you  were  waiting  on  hold  for 
people  to  call. 

The  Chairman.  Ms.  Thomases,  you're  the  person  that  could  walk 
into  the  White  House  at  any  time,  and  I  defy — I  don't  think  there 
are  many  Senators  who  have  the  access  and  have  enjoyed  the  ac- 
cess that  you've  had  at  the  White  House. 

I  think  it's  almost  disingenuous  for  you  to  suggest  to  this  Com- 
mittee that  you  were  waiting  on  hold  for  all  of  these  phone  calls. 
We're  not  talking  about  one,  two,  three,  four,  five,  six.  We're  talk- 
ing just  in  this  one  timeframe  from  9  a.m.  to  11:50  a.m.,  one,  two, 
three,  four,  five,  six,  seven  phone  calls. 

I  just  don't  believe  that  we  can  accept  this  response. 

Senator  Sarbanes.  Senator  Kerry. 

Senator  Kerry.  I  5deld  to  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Mr.  Chairman,  I  would  like  to  try  to  clarify 
the  record  that  was  developed  over  this  past  summer's  hearings 
with  respect  to  the  question  of  the  disarming  of  the  alarm  in  the 
White  House  Counsel's  suite  that  included  Vince  Foster's  office. 

My  recollection  is  a  very  distinct  one  that  may  differ  with  Sen- 
ator Faircloth's  recollection,  with  all  due  respect.  Senator,  that  at 
the  time  when  anyone  entered  that  White  House  Counsel's  Office 
on  the  evening  of  the  20th,  one  thing  is  clear,  and  that  is  that  there 
was  a  cleaning  crew  that  was  in  the  office,  the  door  was  open,  the 
alarm  was  disarmed. 

Even  Officer  O'Neill,  who  would  appreciate  the  promotion  to  ser- 
geant, would  also  testify  and  did  testify  that  the  cleaning  crew  was 
in  there.  His  job  was  to  follow  the  cleaning  crew  around,  and  he 
did  so  that  evening.  The  cleaning  crew  was  in  there  and  the  alarm 
was  disabled  because  the  office  was  being  cleaned  at  the  time  in 
question. 

So  I  hope  that  adds  something  to  the  body  of  information  that 
we  have  developed  over  those  4  weeks. 
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The  Chairman.  I  believe  we  have  one  round,  I  am  going  to  yield 
2  minutes  to  Senator  Faircloth. 
Senator  Kerry.  Mr.  Chairman. 
The  Chairman.  Sure,  Senator  Kerry,  continue. 

OPENING  COMMENTS  OF  SENATOR  JOHN  F.  KERRY 

Senator  Kerry.  I  was  following  some  of  the  proceedings  earlier, 
but  I  just  wanted  to  ascertain  from  my  own  record  here,  the  series 
of  calls  that  you  say  you  made  between  about  10:48  a.m.  and  I 
guess  11:50  a.m.,  that's  the  period  of  time  you  say  that  you  had 
open  for  the  series  of  calls;  is  that  correct? 

Ms.  Thomases.  Yes,  that's  correct. 

Senator  Kerry.  Do  you  recall  the  purpose  of  the  use  of  that 
time?  Do  you  know  what  you  were  setting  out  to  do  at  that  point 
in  time  when  you  said  I've  got  to  try  to  fit  these  calls  into  that  pe- 
riod? Do  you  Imow  what  was  on  your  mind  then? 

Ms.  Thomases.  These  were  people  who  I  felt  I  wanted  to  touch 
base  with  before  I  went  back  to  New  York,  and  it  was  the  only 
block  of  time  I  had  to  do  that.  They  were  people  who  I  had  not  spo- 
ken to  since  they  had  learned  that  Vince  Foster  had  died,  who  I 
thought  I  wanted  to  know  how  they  were  doing. 

Senator  Kerry.  So  this  was  a  series  of  different  people. 

Ms.  Thomases.  Yes. 

Senator  Kerry.  You  remember  that  specifically? 

Ms.  Thomases.  No,  I  don't  remember  that  specifically.  I  just 
know  what  my  style  is  in  terms  of  reaching  out,  and  most  of  them, 
I  am  sure,  were  the  various  younger  people  who  worked  with  us 
in  Little  Rock,  who  I  wanted  to  make  sure  that  they  were  OK. 

Senator  Kerry.  Well,  were  these  younger  people  working  in  the 
Chief  of  Staffs  office  and  the  First  Lady's  office? 

Ms.  Thomases.  No,  many  of  them  were  working,  if  not  directly 
in  the  First  Lady's  office,  in  that  area  there,  in  the  Old  Executive 
Office  Building,  where  the  easiest  way  to  reach  them  has  often 
been  by  calling  the  First  Lady's  office  and  getting  your  call  trans- 
ferred. 

Senator  Kerry.  Well,  by  saying  that,  are  you  also  saying,  then, 
that  those  calls  were  specifically  not  to  Maggie  Williams  and  not 
to  Mack  McLarty  and  not  to  the  First  Lady? 

Ms.  Thomases.  No,  the  calls  to  Mack  McLart/s  office  were  clear- 
ly intended  to  reach  Mack  McLarty.  The  calls  to  the  6266  number, 
that  was  not  the  most  direct  way  to  reach  Maggie  Williams.  When 
I  wanted  to  reach  Maggie  Williams,  I  tended  to  call  her  on  her  di- 
rect line,  which  was  not  6266. 

Senator  Kerry.  So  those  calls  would  have  been  the  calls  to  the 
First  Lady's  office,  that's  the  number  used,  the  generic  number; 
correct,  to  the  First  Lady's  office? 

Ms.  Thomases.  Yes,  that  is  sort  of  the  kind  of  central  number 
of  the  First  Lad^s  office.  That  office  is  not  where  the  First  Lady 
sits. 

Senator  Kerry.  Those  were  the  calls  then  you're  saying  that  took 
place  for  6  minutes  at  11:04  a.m.  and  for — excuse  me,  for  11  min- 
utes at  11:47  a.m.  and  4  minutes  at  11:50  a.m.;  is  that  correct? 

Ms.  Thomases.  I  said  I  have  no  specific  recollection  of  who  I 
spoke  to.  I  could  have  spoken  to  some  of  the  young  people  and  I 
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also  could  have  been  on  hold.  I  just  know  that  that  was  time  I 
spent  making  calls  before  I  had  to  go  to  a  lunch  meeting. 

Senator  Kerry.  You  have  no  memory  at  all  of  who  you  might 
have  spoken  to  for  11  minutes  that  morning? 

Ms.  Thomases.  No,  I  don't. 

Senator  Kerry.  Now,  within  the  span  of,  I  guess,  about  12  min- 
utes you  had  another  4-minute  call.  You  have  no  memory  of  what 
prompted  you  to  call  back  12  minutes  later? 

Ms.  Thomases.  No.  As  I  said,  I  don't  know  that  I  was  calling  to 
speak  to  anyone.  I  wasn't  calling  necessarily  to  speak  to  any  par- 
ticular person.  I  may  have  called  back  in  attempt  to  reach  some 
other  person,  because,  as  I  said,  that  was  a  convenient  number  to 
use. 

I'm  not  saying  that  I  didn't  speak  to  Maggie  Williams.  I  could 
have  spoken  to  her,  but  I  have — my  first  recollection  is  that  I  had 
a  conversation  with  her,  I 

Senator  KERRY.  I  think  your  testimony  was  previously  that  you 
believe  you  did  speak  to  her. 

Ms.  Thomases.  Yeah,  but  I  think  that  the  conversation  that  I 
thought  I  had  with  her  may  in  fact  have  taken  place,  you  know, 
at  1  a.m.  and  not,  you  know,  at  some  other  time.  But  I  don't  know 
exactly  when  I  spoke  to  her  on  the  22nd,  although  I  do  remember 
having  a  conversation  with  her  that  day. 

Senator  Kerry.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes.  You  still  have  some  other 
time.  OK 

Senator  Faircloth. 

Senator  Faircloth.  Mr.  Chairman,  I  have  just  a  few  quick 
thoughts  and  opinions.  I  don't  have  any  questions.  I'm  worn  out 
with  those.  This  testimony  and  this  hearing  and  the  testimony 
we've  had  today,  in  my  opinion,  is  an  insult  to  the  Committee,  just 
the  discrepancies,  the  things  we  hear,  that  Ms.  Thomases  is  on 
hold  for  9  minutes,  and  the  unbelievable  things  we  have  had  to 
hear  here  today  is  an  insult  to  the  Committee. 

No  question,  it  has  been  enormously  humiliating  and  embarrass- 
ing to  Ms.  Thomases  and  Ms.  Williams  to  have  to  go  through  it  and 
put  it  together  and  tell  it  to  us  and  try  to  make  cases  on  things 
that  are  obviously  not  reasonable. 

But  I  think  more  importantly  what  we're  dealing  with  here  is 
somewhat  of  an  effrontery  to  the  American  people  who  are  watch- 
ing this  to  see  how  we  drift  and  how  the  Committee  is  being 
danced  around,  a  Senate  Committee.  We're  not  reaching  to  the 
facts  and  we're  not  getting  to  them,  and  that  concerns  me  more 
than  anything  we've  had  or  seen  here  today. 

I  thank  you. 

The  Chairman.  I  thank  the  Senator. 

Ms.  Thomases.  Can  I  respond  to  that  even  though  it  wasn't  a 
question? 

The  Chairman.  Yes,  you  can.  Yes,  you  can. 

Ms.  Thomases.  Senator  Faircloth,  I  have  spent  a  considerable 
amount  of  time  over  the  last  few  months 

Ms.  Williams.  He's  walking  out. 

Senator  Sarbanes.  Go  ahead  and  make  your  statement  even 
though  he  walked  out — speaking  about  an  effrontery,  there  we 
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have  it — but  I  think  you  ought  to  have  the  time  to  make  your 
statement  even  though  he  stalked  out  of  the  room,  which  is  a 
common 

The  Chairman.  I  wouldn't  characterize  that  as  stalking  out  of 
the  room. 

Senator  Faircloth.  I  did  not  realize  you  responded.  I'm  sorry. 

Senator  Bennett.  I  will  say  in  the  Senator's  defense,  he  has — 
he  is  hard  of  hearing  so 

Senator  Faircloth.  Go  ahead,  I'm  sorry.  I  pulled  my  plug  out. 

The  Chairman.  We  need  a  little  humor  at  this  point  in  time. 

Senator  Faircloth.  Tell  it.  I'm  here  to  listen. 

The  Chairman.  Ms.  Thomases,  please. 

Ms.  Thomases.  I  have  spent  considerable  amount  of  time  over 
the  last  few  months  trying  to  recreate  what  I  did  in  those  hours 
after  I  learned  of  Vince  Foster's  death.  I  have  not  been  able  to 
recreate  every  minute  of  it,  the  minutiae.  I  have  told  you  very 
openly  about  the  emotions.  I  have  told  you  who  I  have  reached  out 
to  speak  to. 

I  have  focused  on  the  people  whose  conversations  clearly  made 
a  lasting  impression  on  me  because  the  intensity  of  their  feelings 
about  Vince  Foster  matched  the  intensities  of  my  feelings.  But  I 
also  talked  to  dozens  of  people  who  did  not  share  my  long  relation- 
ship with  Vince  Foster,  but  felt  the  need  to  be  comforted  and  who 
wanted  to  touch  base  with  someone.  I  felt  the  desire  to  reach  out 
to  them  because  they  were  young  people.  They  had  worked  with  me 
and  I  felt  that  they  deserved  that  kind  of  recognition  and  that  kind 
of  respect. 

I  cannot  recreate  their  names  and  I  cannot  recollect  the  specific 
conversations,  but  that  was  my  nature,  to  devote  some  of  my  time 
to  reaching  out  to  all  the  people  who  I  thought  cared  and  would 
appreciate  my  talking  to  them. 

Senator  Faircloth.  Ms.  Thomases,  I  do  not  believe  nor  do  I  be- 
lieve the  American  people  that  have  watched  these  hearings  believe 
that  this  absolute  plethora  of  repeated  telephone  calls  from  you  to 
Ms.  Williams  to  Mrs.  Clinton,  back  and  forth,  were  all  touchy-feely, 
love  in  bloom,  S3mipathetic  telephone  calls.  Now,  I  don't  believe 
that's  true.  I  don't  believe  that's  what  the  calls  were  about,  and  I 
don't  believe  the  American  people  believe  that. 

I  thank  you. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Williams,  I  just  heard  something  this  morning  which  I  don't 
think  we  had  heard  from  you  before.  Is  it  your  testimony  that  you 
were  not  at  the  White  House  on  July  22  until  after  1  p.m.? 

Ms.  Williams.  What  I  said  during  my  testimony  today  and  re- 
peatedly during  the  day,  you  asked  me  if  I  had  reviewed  the 
records.  I  have  reviewed  them  carefully.  In  an  effort  to  try  and 
piece  together  where  the  calls  came  from  and  what  they  did,  one 
of  the  things  that  I  looked  at  was  the  call  list,  I  looked  at  my 
schedule,  I  looked  at  the  note  from  Susan  Thomases. 

I,  albeit  speculation,  suggested  to  you,  and  I've  said  this  over  and 
over  again,  knowing  that  in  the  end,  it  would  end  up  being  my  tes- 
timony, what  I  said  to  you  was  this.  I  said  I  had  a  call  from — I 
have  seen  the  records  now,  and  there  is  a  call  from  me  to  Mrs. 
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Clinton  that  takes  place  early  in  the  morning.  I  believe  it's  7:44 
a.m.  Washington  time. 

Then  I  said  having  seen  the  materials,  that  there  was  a  note 
from  Susan  Thomases  which  said  call  me  when  you  get  in.  Then 
I  looked  further  at  the  records,  and  I  saw  that  there  were  two  calls 
that  came  from  my  home  to  Little  Rock.  I  said  at  least  one  call 
from  my  home  to  Little  Rock.  I  looked  at  my  schedule  and  I  saw 
that  the  first  thing  I  had  on  my  schedule  was  a  1:30  p.m.  meeting. 

So  what  I  said,  trying  to  help  the  Committee  understand  what 
my  day  had  looked  like  and  where  those  calls  perhaps  had  fit  in, 
I  suggested  that  perhaps  I  wasn't  even  there  that  morning,  given 
all  of  the  different  pieces  of  papers  and  now  phone  records  that  are 
now  available  to  me,  as  well  as  to  you. 

Mr.  Chertoff.  Didn't  you  tell  us  in  the  summer,  Ms.  Williams, 
that  in  fact  you  were  around  on  the  periphery  of  the  discussions 
at  the  White  House  that  took  place  that  morning  with  Mr.  Quinn 
and  others  in  Mr.  McLart/s  office  about  whether  or  under  what 
conditions  there  ought  to  be  a  search  of  Mr.  Foster's  office? 

Ms.  Williams.  You  need  to  be  clear  about  what  "periphery" 
means.  I  was  never  in  a  meeting  with  Mr.  Nussbaum  or  Mr.  Quinn 
about  documents.  What  I  suggested  to  you  was  there  was  discus- 
sion around  the  White  House  in  the  halls  about  the  documents. 

Mr.  Chertoff.  That  was  on  the  morning  of  the  22nd? 

Ms.  Williams.  Yes. 

Mr.  Chertoff.  So  you  were  in  the  halls  of  the  White  House  on 
the  morning  of  the  22nd;  right? 

Ms.  Williams.  Right. 

Mr.  Chertoff.  Did  you  go  back  home  to  make  a  telephone  call 
to  Little  Rock? 

Ms.  Williams.  Mr.  Chertoff,  as  I  have  said  to  you  earlier,  I  have 
not  said  to  you  that  I  was  at  home.  I  have  suggested  to  you  that 
perhaps  I  was,  looking  at  everything.  I  don't  know.  I  don't  recall. 

As  I  understood  it,  the  way  it  was  left  was  that  you  were  going 
to  check  the  log  to  see  if  I  came  in  or  if  I  didn't  come  in,  so  you 
check  the  log,  see  whether  or  not  I  came  in  or  I  didn't  come  in 

The  Chairman.  Ms.  Williams,  I  have  to  interrupt,  and  Counsel, 
too.  If  we  look  at  your  testimony,  what  you  said  previously  and 
today,  and  reconfirm  in  substance  what  you  said,  you  were  in  the 
White  House  during  the  morning  of  the  22nd.  You  said  you  were 
at  the  periphery,  and  we  understand  that  that  does  not  mean  that 
you  were  in  meetings,  but  in  the  hallway,  in  discussions,  et  cetera. 
Your  previous  testimony  indicates  that. 

Now  there  is  a  question  as  it  relates  to  a  call  that  was  made  in 
the  early  afternoon.  What  is  the  exact  time? 

Mr.  Chertoff.  About  12:57  p.m. 

The  Chairman.  At  12:57  p.m.  That  call  was  charged  to  your 
home.  The  question,  then,  is  whether  you  went  back  to  your  home 
and  made  the  call  from  your  home,  or  whether  it  could  have  been 
a  credit  card  call  to  your  home.  That's  an  open  question  as  to 
whether  or  not  you  left  to  do  that,  but  you're  not  saying  that  you 
weren't  in  the  White  House  that  morning. 

Ms.  Williams.  I  am  also  not  saying  I — ^you  know,  it  is  very  dif- 
ficult  
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The  Chairman.  You  are  not  sure  whether  you  made  that  phone 
call  from  your  home;  is  that  correct?  That's  understandable.  I  am 
not— the  12:57 

Ms.  Williams.  I  thought  it  was  understandable. 

The  Chairman.  OK.  But  I  think  it's  important  to  clarify  it. 

Ms.  Williams.  I  guess  I  do  not  understand.  What  is  the  specific 
point? 

Mr.  Chertoff.  The  specific  question  is  this.  Did  you  leave  the 
White  House  around  the  middle  of  the  day  to  go  home  to  make 
your  telephone  call  to  Little  Rock,  or  did  you  choose  to  take  your 
personal  credit  card,  phone  card,  and  put  the  call  to  Little  Rock  on 
the  phone  card? 

If  either  of  those  situations  is  true,  is  there  a  particular  reason 
you  wanted  to  place  that  call,  not  using  a  White  House  telephone 
which  might  have  a  record  of  the  call?  That's  the  question.  I  guess 
you  don't  have  an  answer. 

Ms.  Williams.  No,  I  would  not  look  for  one. 

Mr.  Chertoff.  Let  me  ask  you,  on  the  22nd  which  begins  with 
you  getting  the  3-minute  call  from  the  First  Lady  from  Little  Rock, 
just  to  be  clear,  is  it  your  testimony  that  the  sequence  of  calls  you 
made  in  approximately  1  hour  starting  at  10:48  in  the  morning  to 
about  11:50  in  the  morning,  several  of  which  were  to  the  office  of 
the  First  Lady,  is  it  your  testimony  those  calls  were  not  made  look- 
ing for  Maggie  Williams? 

Ms.  Thomases.  I  said  I  may  have  looked  for  Maggie  Williams  but 
that  is  not  the  way  I  usually  would  have  reached  out  to  Maggie 
Williams  because  when  I  want  to  talk  to  Maggie,  I  used  to  call  her 
on  her  direct  line. 

Mr.  Chertoff.  Did  you  know  that  we  got  letters  from  the  White 
House — at  the  last  hearing  this  issue  came  up  about  who  may  have 
actually  taken  the  call,  and  we  asked  the  White  House  to  solicit  all 
the  interns  and  volunteers,  both  on  the  permanent  staff  at  that 
time  and  those  who  were  there  in  a  volunteer  capacity,  to  see  if 
anybody  recalled  on  that  day  talking  to  you,  and  not  a  one  had  that 
recollection. 

Would  you  agree  with  me  that  for  an  intern  to  be  working  at  the 
White  House  to  get  a  9-minute  call  from  you  on  that  day,  it  prob- 
ably would  be  something  that  that  intern  would  remember;  right? 

Ms.  Thomases.  I  am  telling  you  it  is  unlikely  that  I  spent  9  min- 
utes talking  to  an  intern. 

Mr.  Chertoff.  Since  the  permanent  staff  members  in  the  office 
at  that  time  have  indicated  none  of  them  have  a  recollection  of 
talking  to  you  on  that  day,  can  you  give  us  an  insight  as  to  who 
you  were  trying  to  reach  in  Maggie  Williams'  office  and  who  you 
connected  with  for  a  9-minute  phone  call? 

Ms.  Thomases.  I  can't  specifically  tell  you  who  I  was  trying  to 
reach,  and  I'm  a  little  reluctant  to  name  all  the  people  who  can  be 
reached  through  that  phone  line  because  it  is  not  pleasant  for  peo- 
ple to  have  this  Committee  reaching  down  to  them,  but  I  will  give 
you  a  list  off  this  public  record. 

Mr.  Chertoff.  In  fairness,  we  got  it  from  the  White  House.  The 
White  House  gave  us  a  list. 

Ms.  Thomases.  No,  the  list  you  got  was  probably  of  the  interns. 

Mr.  Chertoff.  It  was  also  of  the  permanent  staff. 
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Ms.  Thomases.  I  would  like  to  see  that  list. 

Mr.  Chertoff.  We  will  be  very  happy  to  furnish  that  list. 

Ms.  Thomases.  I'm  serious,  and  I  will  try  to  supplement  it. 

Mr.  Chertoff.  One  last  question. 

Ms.  Thomases.  You  can  call  that  number  and  then  get  trans- 
ferred to  another  number  within  that  suite.  It's  the  way  I  often 
contact  people  because  I  do  not  recollect  or  keep  a  record  of  all  the 
people  who  work  for  the  First  Lady.  So  if  I  want  to  reach  them, 
the  easiest  way  to  call  them  is  that  main  number. 

Mr.  Chertoff.  Let  me  direct  your  attention  now  to  something 
Senator  Faircloth  raised,  which  is  Tuesday,  July  27,  and  on  that 
day,  record  shows  you  were  at  the  White  House  for  6  hours,  start- 
ing about  2:50  in  the  afternoon  and  leaving  around  8:20  p.m. 

Were  you  aware  that  that  was  the  day  that  Mr.  Barnett  from 
Williams  &  Connolly  came  to  the  residence  to  remove  the  Foster 
records  from  the  residence  and  take  them  to  the  law  firm? 

Ms.  Thomases.  I  was  not  aware  of  that. 

Mr.  Chertoff.  Did  you  know  that  Mr.  Barnett  arrived  10  min- 
utes after  you  did? 

Ms.  Thomases.  I  was  not  aware  of  that. 

Mr.  Chertoff.  Did  you  see  Mr.  Barnett  there? 

Ms.  Thomases.  I  don't  remember  the  first  time  I  saw  Mr.  Bar- 
nett after  Vince's  death. 

Mr.  Chertoff.  That  was  the  same  afternoon  that  ultimately 
ended  around  7  p.m.  with  the  Attorney  General  and  the  Deputy  At- 
torney General  first  being  told  about  the  torn-up  pieces  of  paper  in 
Vincent  Foster's  briefcase.  Let  me  step  back. 

The  day  before,  the  Monday,  you  were  called  by  Bernie  Nuss- 
baum  and  told  about  the  fact  that  there  was  paper  with  writing 
found  in  Mr.  Foster's  briefcase;  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  When  you  came  to  the  White  House  the  next  day, 
did  you  have  any  conversation  with  anybody  during  that  6  hours 
about  that  torn-up  paper  in  the  briefcase? 

Ms.  Thomases.  No,  I  do  not  recollect  having  such  a  conversation. 

Mr.  Chertoff.  You  don't  recollect  it? 

Ms.  Thomases.  I  mean,  this  is  the  first  day  I  have  known  about 
the  idea  that  I  was  in  Washington  on  the  27th.  It's  not  my  usual 
date  to  have  come  to  Washington. 

Mr.  Chertoff.  That's  right.  Wednesday  is  your  usual  day? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  The  27th  was  a  Tuesday? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  The  day  before  you  had  gotten  a  call  from  Mr. 
Nussbaum,  even  before  the  President  knew,  you  were  told  by  Mr. 
Nussbaum  that  there  was  a  note  with  writing  in  the  Foster  brief- 
case; correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Did  that  cause  you  to  come  down  the  next  day? 

Ms.  Thomases.  I  don't  think  so,  because  I  can  tell  you  two  things 
about  my  schedule  that  week.  I  had  my  first  very  important  meet- 
ing with  a  prospective  client  the  next  day  in  New  York,  which  is 
why  I  wasn't  going  to  be  coming  to  Washington  on  that  Wednesday. 

Mr.  Chertoff.  Well,  the  next  day  was  Tuesday. 
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Ms.  Thomases.  No,  the  next  day — I  mean  the  28th,  the  28th  of 
July  I  had  my  first  meeting  with  a  prospective  cUent,  and  I  had 
to  be  in  New  York,  and  I  was  not  going  to  be  coming  to  Washington 
that  Wednesday. 

Mr.  Chertoff.  Why  did  you  decide  to  come  down  that  Tuesday? 

Ms.  Thomases.  I  haven't  looked  at  my  records  to  know  that. 

Mr.  Chertoff.  It  had  nothing  to  do  with  the  fact  that  the  day 
before,  you  had  been  told  the  note  had  been  found  or  the  writing 
had  been  found  in  Mr.  Foster's  briefcase? 

Ms.  Thomases.  I  do  not  remember  that  as  a  triggering  event. 
There  was  nothing  in  that  note,  as  described  to  me  by  Bernie,  that 
would  have  caused  me  to  feel  the  need  to  come  to  Washington. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  tell  you  that  there  was  some 
debate  going  on  in  the  White  House  about  when  and  whether  the 
Attorney  General  and  the  investigators  ought  to  be  shown  the 
note? 

Ms.  Thomases.  He  did  not  tell  me  about  a  debate. 

Mr.  Chertoff.  You  understood  when  you  were  told  by  Mr.  Nuss- 
baum that  the  note  had  been  found  that  the  Attorney  General 
hadn't  been  told  yet;  right? 

Ms.  Thomases.  I  don't  know 

Mr.  Chertoff.  You'd  been  told  the  President  hadn't  been  told? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Did  that  seem  unusual  to  you  that  you  were  told 
about  the  note  before  the  President? 

Ms.  Thomases.  The  President  wasn't  in  town. 

Mr.  Chertoff.  You  weren't  in  town,  either.  You  were  in  New 
York. 

Ms.  Thomases.  Maybe  he  hadn't  reached  the  President,  but  I 
think  he  told  me  because  he  knew  that  I  was  very  close  to  Vince, 
and  I  was  very  close  to  both  the  President  and  the  First  Lady. 

Mr.  Chertoff.  Did  you  know  that  you  actually  got  the  word  be- 
fore Mr.  Foster's  wife  got  the  word? 

Ms.  Thomases.  No,  I  didn't  know  that. 

Mr.  Chertoff.  Did  Mr.  Nussbaum  ever  explain  to  you  why  he 
felt  it  was  more  important  to  get  the  word  to  you  before  the  word 
was  actually  gotten  to  Mr.  Foster's  wife? 

Ms.  Thomases.  We  never  discussed  it. 

Mr.  Chertoff.  The  next  thing,  when  you  came  down,  you  were 
there  for  6  hours;  right? 

Ms.  Thomases.  I  don't  know  that  I  was  at  the  White  House  for 
6  hours,  because  as  with  the  previous  week,  you  can  stop  by  there, 
leave  there  and  come  back  so  they  record — I  don't  know  how  their 
system  works. 

Mr.  Chertoff.  You  think  the  record  is  wrong? 

Ms.  Thomases.  I  don't  know  that  the  record  is  clear,  because 
when  I  had  come  on  the  21st — I  will  give  you  this  example — I  had 
come  directly  to  the  White  House  from  the  airport.  I  then  left  to 
go  to  my  office  to  do  work  for  a  number  of  hours  and  then  came 
back  in  the  evening  to  see  the  President. 

But  the  records  of  the  White  House  showed  me  having  arrived 
at  whatever  time  it  had  me  arrive  and  staying  until  I  finally  left 
that  evening,  as  if  I  had  been  there  the  whole  time  on  the  21st, 
when  I  know  and  everybody  else  knows  that  I,  in  fact,  was  at  my 
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office  for  a  significant  number  of  hours  in  the  middle  of  the  after- 
noon, because  that's  why  I  was  coming  down  to  Washington. 

Mr.  Chertoff.  Do  you  have  an  arrangement  with  the  White 
House  in  which  you  are  able  to  come  and  go,  enter  and  exit,  with- 
out the  normal  recording  system  picking  it  up? 

Ms.  Thomases.  I  have  no  idea.  I  am  telling  you,  I  have  no  idea. 
I  obey  all  of  the  rules  that  they  have,  but  maybe  their  rules  don't 
always  work.  I  am  telling  you,  I  mean,  I  come  and  go,  as  everybody 
does,  through  the  entrances,  and  in  those  days  I  had  a  pass  and 
so  I  would  have  had  to  flash  my  pass  to  get  in  and  out. 

Mr.  Chertoff.  Ms.  Thomases,  let's  assume  that  sometimes  the 
record  doesn't  catch  every  entry  and  exit.  Would  you  agree  with  me 
that  if  it  says  you  entered  and  exited  at  least  that  that  happened; 
right? 

Ms.  Thomases.  Oh,  yes,  that's  what  I  am  saying.  It  is  probable 
that  I  entered  the  time  it  says  I  entered  and  it  is  probable  that  my 
last  exit  was  the  time  it  says  I  exited,  but  I  don't  think  that  you 
can  be  certain,  nor  would  I  say  I  could  be  certain,  that  I  was  there 
all  the  hours  in  between. 

Mr.  Chertoff.  Your  quibble  with  us  is  whether  you  were  in  and 
out  during  that  6-hour  period  or  whether  you  were  there  continu- 
ously; right? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Now,  during  that  period  of  time,  however  many 
minutes  or  hours  you  spent  in  there,  Mr.  Nussbaum,  who  had 
called  you  the  day  before  about  the  note,  never  had  a  discussion 
with  you  about  the  note? 

Ms.  Thomases.  I  have  not  looked  at  my  record  for  the  days.  I 
have  not  looked  at  any  of  my  notes  for  the  days.  This  is  the  first 
time  I  have  thought  about  it.  I  am  willing  to  look  at  it,  but  I  am 
not 

The  Chairman.  Counselor,  are  you  suggesting  to  this  Committee 
that  something  so  important — the  note  that  people  were  looking — 
the  suicide  note,  that  you  wouldn't  recall  whether  you  had  a  con- 
versation with  Mr.  Nussbaum  with  regard  to  that  on  the  very  day 
that  it  was  turned  over  to  the  Attorney  General,  on  the  very  day 
after  the  day  that  he  had  informed  you  of  that,  and  on  the  very 
day  that  the  President  and  others  were  to  be  informed,  that  you 
didn't  discuss  this  and  you  wouldn't  remember,  that  you  would 
have  to  refresh  your  recollection  by  going  to  your  notes  to  remem- 
ber something  like  that? 

Ms.  Thomases.  Mr.  Chairman,  can  I  tell  you  something?  I  said 
this  in  my  original — either  my  deposition  or  in  my  original  testi- 
mony. When  Bernie  told  me  about  the  note,  he  said  to  me  a  couple 
of  things  that  I  remember  very  clearly.  One  is  that  there  were  no 
surprises  in  it,  that  there  was  nothing  in  it  that  we  had  not  heard 
before  in  terms  of  Vince's  state  of  mind,  and  so  I  was  not  as  inter- 
ested in  the  contents  of  this  note  as  some  other  people  might  have 
been. 

Mr.  Chertoff.  Did  you  have  a  conversation  with  Mr.  Nussbaum 
when  you  were  there  during  that  6  hours  between  your  first  entry 
and  your  last  exit  about  how  to  handle  and  whether  to  disseminate 
the  contents  of  that  note  to  the  Attorney  General  or  to  someone 
from  the  Park  Police? 
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Ms.  Thomases.  I  don't  have  any  recollection  of  talking  to  Bernie 
about  how  to  handle  that  note. 

Mr.  Chertoff.  I  have  nothing  further,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  first  of  all,  I  want  to  quibble 
with  Mr.  Chertoffs  use  of  the  word  "quibble"  when  we  were  ad- 
dressing the  point  of  how  long  Ms.  Thomases  was  in  the  White 
House. 

They  have  a  record  that  shows  her  going  in  at  2:50  p.m.  and 
leaving  at  8:20  p.m.  Ms.  Thomases  makes  the  point  that  on  an  ear- 
lier date,  a  similar  record  assumed  that  she  was  there  from  the 
time  she  was  shown  entering  until  she  was  exiting,  and  she  knows, 
I  take  it,  that  that  was  not  the  case. 

Now,  she  hasn't  had  a  chance,  I  take  it,  to  check  her  records  on 
this  day,  but  to  sit  here  and  constantly  assert  that  she  was  there 
for  a  full  6  hours,  when  in  fact  she  may  have  gone  in,  left,  later 
come  back  and  then  left  and  what's  reflected  is  the  initial  entry 
and  the  final  departure  is  more  than  a  quibble.  So  I  just  want  to 
be  very  clear  about  that.  She  said  that  on  another  occasion,  she 
was  shown  in  there  for  a  very  lengthy  period  of  time  and  she 
knows  that  was  not  the  case. 

Second,  Ms.  Thomases,  let  me  ask  you,  you  called  this  number, 
456-6266,  on  occasion  in  order  to  be  transferred  to  other  people 
that  were  working  in  the  Executive  Office  Building;  is  that  right? 

Ms.  Thomases.  Yes.  \ 

Senator  Sarbanes.  Now,  on  this  day,  the  letter  from  the  White 
House  says  that  they  spoke  with  the  volunteers  who  work  in  that 
suite  of  offices,  a  number  of  elderly  volunteers,  none  had  a  specific 
recollection  of  speaking  to  Ms.  Thomases  on  the  days  in  question. 

It  then  goes  on  to  say,  "I  understand  that  in  seeking  the  above 
information  from  the  White  House,  the  Committee  hopes  to  deter- 
mine with  whom  Ms.  Thomases  spoke  when  she  called  456-6266 
as  reflected  in  the  telephone  records  she  produced  to  the  Commit- 
tee. In  that  regard,  I  note  that  on  any  particular  call,  Ms. 
Thomases  could  have  called  into  456-6266  and  have  been  trans- 
ferred to  a  different  number,  and  then  spoken  to  someone  in  the 
White  House  other  than  those  people  we  have  questioned." 

In  fact,  you  may  have  spoken  to  someone  in  the  whole  White 
House  complex  other  than  people  in  the  office  of  the  First  Lady; 
isn't  that  correct? 

Ms.  Thomases.  That  is  correct. 

Senator  Sarbanes.  So  you  would  use  this  number  as  a  reference 
point,  you  would  call  in  and  say  can  you  connect  me  with  Jane  Doe, 
who  works  somewhere  in  the  complex,  and  then  they  would  connect 
you  off  to  Jane  Doe;  is  that  correct? 

Ms.  Thomases.  That  is  correct. 

Senator  Sarbanes.  Had  you  done  that  on  prior  occasions? 

Ms.  Thomases.  Yes,  I  have  done  that.  I  actually  continue  to  do 
that  on  occasions,  Senator. 

Senator  Sarbanes.  So  it  was  something  you  had  done  previously 
in  order  to  try  to  reach  people  that  you  were  trying  to  reach;  is  that 
correct,  who  were  working  somewhere  in  the  White  House  com- 
plex? 
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Ms.  Thomases.  Yes,  Senator,  that  is  correct.  Thank  you  for  the 
clarification. 

The  Chairman.  I'm  about  to  wrap  this  up.  If  Counsel  on  either 
side  has  no  further  testimony,  I  will  say — I  will  state — and  I  speak 
just  for  myself — that  given  Mr.  Neuwirth's  testimony,  and  that  was 
that  it  was  his  understanding  that  Mr.  Nussbaum  felt  that  Ms. 
Thomases  and  the  First  Lady  may  have  been  concerned  about  any- 
one having  unfettered  access  to  Mr.  Foster's  office,  and  I'm  reading 
from  his  deposition,  page  112. 

Given  the  record  of  phone  calls  that  started  at  a  quarter  to  7, 
6:44  a.m.  in  Arkansas,  7:44  Eastern  time,  from  Arkansas  back  to 
Ms.  Thomases,  from  Ms.  Thomases  to  Bernie  Nussbaum  at  8:01; 
given,  Ms.  Thomases,  your  contention  of  a  very  busy  day  and  that's 
the  reason  you  started,  and  I  can  believe  certainly  you  have  a  busy 
day  and  you  start  trying  to  reach  people  who  are  essential;  given 
that  from  the  period  of  10:48  a.m.  to  11:50  a.m.,  within  a  period 
of  1  hour,  we  have  six  phone  calls  to  the  White  House,  to  Mr. 
McLarty's  office,  to  the  Executive  Offices  of  the  First  Lady.  Then 
we  have  total  conversations  of  9,  12,  13,  22 — of  26  minutes,  and  we 
are  led  to  believe  that,  within  that  period  of  time,  for  26  minutes 
you  either  reached  nobody  or  reached  Mr. — ^you  don't  remember 
reaching  Mr.  McLarty,  or  possibly  once  that  you  spoke  to  Maggie 
Williams,  but  you  don't  recall  what  you  spoke  of,  and  that  you  ei- 
ther got  no  one  or  were  placed  on  hold,  I  have  to  tell  you  it  is  be- 
yond belief. 

When  we  couple  that  again  with  Mr.  Neuwirth's  testimony  or  his 
deposition  and  then  we  couple  that  with  the  fact  of  the  conversa- 
tions and  the  reaching-out  that  you  did  have  with  Mr.  Nussbaum, 
I  just  have  to  suggest  to  you  to  come  before  the  Committee  and  to 
put  forth  this  contention  that  you  were  trying  to  reach  out  and  hold 
the  hands  or  console  interns  as  possibly  a  reason  for  calls 

Ms.  Thomases.  I  didn't  say  "interns."  You  said  that  interns  an- 
swered the  phone  and  that  that's  who  they  checked  with  as  to 
whether  I  had  talked  to  interns. 

The  Chairman.  Given  the  fact  that  you  have  not  been  able  to 
supply  us  with  the  names  of  people  who  you  did  speak  to  specifi- 
cally, even  though  you  are  this  busy  person  telling  us  that  you 
were  trying  to  maximize  on  your  time. 

Given  the  manner  in  which  these  calls  occurred,  it  is  not  credi- 
ble. I  have  to  suggest  to  you  that's  why  Members  of  the  Committee 
then  call  for  the  First  Lady. 

I'm  deeply  distressed.  I  think  that  your  answers  have  not  been 
responsive  to  this  Committee.  The  failure  to  recollect,  the  failure 
to  recollect  in  terms  of  whether  or  not  you  specifically  addressed 
the  question  of  the  note  on  the  27th,  highly — I  mean  in  spending 
a  6-hour  period  of  time,  whether  you  spent  the  full  6  hours,  cer- 
tainly at  the  very  least  you  were  in  there  for  a  considerable  period 
of  time,  even  if  you  left  and  came  back. 

During  the  very  time  when  the  note  was  released,  you  had 
knowledge  of  the  note  prior  to  the  Attorney  General,  prior  to  the 
President,  that  is  something  that — again,  any  oi;ie  of  these  inci- 
dents, any  two  of  these  incidents,  I  think  we  understand,  a  call,  an 
initial  call,  but  not  followed  by  a  series  of  repeated  calls. 
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That  stretches  the  imagination,  so  I  just  have  to  tell  you,  that's 
why  some  of  the  Members,  some  of  my  colleagues.  Senator  Mack, 
Senator  Faircloth,  Senator  Bennett,  have  a  difficult  time  accepting 
your  explanations. 

I  understand  their  concern  because  the  Committee  is  not  able  to 
go  forward  in  a  manner  where  we  can  say  that  we  have  the  facts. 
I  think  the  facts  have  been  obfuscated. 

You're  very  capable.  People  from  all  over  ask  you  for  advice,  for 
counsel.  I  think  that  we  have  now  seen  how  you  can  give  advice 
and  counsel — how  you  have  tried  to  make  it  appear  that  this  was 
just  a  series  of  calls  and  just  an  attempt  to  reach  out  and  console 
people  in  their  hour  of  need. 

The  sequence  of  these  calls  suggests  something  far  different  than 
that.  That's  my  view  of  it,  I  don't  suggest  it's  the  Committee's.  I 
certainly  know,  because  Committee  Members  have  expressed  here 
today  and  have  expressed,  I  think,  throughout,  the  fact  that  they 
are  not  satisfied  that  the  answers  are  fully  responsive. 

Yes,  Senator. 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I  just  want  to  make 
sure  I  clarify  some  things  while  Ms.  Thomases  is  still  at  the  table. 

You  made  three  phone  calls  that  morning  to  the  Chief  of  Staffs 
office  for  3  minutes,  3  minutes,  and  1  minute.  I  take  it  it's  your 
testimony  you  were  trying  to  reach  Mack  McLarty? 

Ms.  Thomases.  Yes,  I  was. 

Senator  Sarbanes.  That  that  was  the  purpose  of  those  calls;  and 
unsuccessfully,  I  gather? 

Ms.  Thomases.  Unsuccessfully. 

Senator  Sarbanes.  OK.  You  also  then  made  calls  to  this  general 
number  in  the  First  Lady's  office,  the  central  number,  I  take  it.  I 
take  it  it's  your  testimony,  usually  when  you  try  to  reach  Maggie 
Williams,  you  would  call  her  specific  number,  which  was  different 
from  the  general  number;  is  that  correct? 

Ms.  Thomases.  That's  correct. 

Senator  Sarbanes.  You  would  call  this  general  number  in  order, 
then,  to  be  connected  with  people  working  in  the  White  House  com- 
plex but  perhaps  not  in  the  First  Lady's  office;  is  that  correct? 

Ms.  Thomases.  That's  correct.  Some  of  them  may  have  been 
working  in  the  First  Lady's  complex  and  some  of  them  may  have 
been  working  just  in  the  White  House  complex. 

Senator  Sarbanes.  Is  it  your  recollection  that  that  morning  you 
were  trying  to  reach  some  of  those  people?  Is  that  what  you're 
telling 

Ms.  Thomases.  Yes,  my  recollection  is  I  was  using  this  block  of 
time  to  reach  as  many  of  these  people  as  I  could  reasonably  reach 
in  the  small  bit  of  time  that  I  had  that  day. 

Senator  Sarbanes.  Now,  let  me  ask  you  about  these  records.  You 
say  on  the  2 1st  you  saw  a  record  of  you  entering  and  leaving  the 
White  House  at  certain  times  and  that  that  was  not  correct? 

Ms.  Thomases.  I  was  told  of  it.  I  was  told  when  I  either  testified 
last  time  or  when  I  gave  my  deposition,  that  I  was  seen — that  the 
record  showed  that  I  entered  the  White  House  at  2  o'clock,  what- 
ever time  it  was,  and  that  I  left  the  White  House  at  8  o'clock  or 
whatever  time  I  left  the  White  House  on  the  21st,  as  if  I  had  been 
there  for  the  entire  time.  I  know  I  was  not  there  the  entire  time. 
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Senator  Sarbanes.  All  right.  So  in  other  words,  what  the  White 
House  records  showed  is  a  time  when  you  entered  and  a  time  when 
you  exited. 

Ms.  Thomases.  That's  right. 

Senator  Sarbanes.  But  you  may  have  left  and  re-entered  in  be- 
tween, in  fact  that's  your  recollection? 

Ms.  Thomases.  That's  correct. 

Senator  Sarbanes.  OK.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  don't  believe  we  have  any  other  remarks  or  any 
other  questions.  I  want  to  thank  the  witnesses  for  their  appearance 
today.  This  Committee  stands  in 

Senator  SARBANES.  Mr.  Chairman,  when  will  we  meet  next 
week? 

The  Chairman.  It's  our  intention  to  meet  at  10  a.m.,  Tuesday 
morning. 

We  stand  in  recess  until  10  a.m.  Tuesday  morning. 

[Whereupon,  at  1:32  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  10  a.m.,  on  Tuesday,  November  7,  1995.] 

[Appendix  supplied  for  the  record  follows:] 


1583 


APPENDIX 


1584 


rn\  hdps  me.  and  vnu  loBw.  It's  iBudly  -  I  jis  «trk 

~:  nui  of  that  ofSc   I  sand  in  that  Bttte 

Page  49 

HI  voibule. 

CI  Q  So  me  wia'ormed  affuxr  took  you  uo  tw 

131  Tuae  up  M.un  you  <md  opa\ea  up  Mrs.  Omwn  's  c^ice? 

m  A  For  some  roson  I  think  mc  wmt  up  fua 

15)  and  waited.  Baaise  I  don't  think  he  oxild  teare  his 

|6|  post  dowTEtain  becaiae  it's  right  at  the  door,  and  I 

rn  think  he  may  have  said  m  caD  scmcixxiy,  or  he  got 

Itl  sometxMJy  to  hold  his  post  and  he  came  up.  I  don't 

|9|  know  who  opavd  the  door,  bu  1  think  he  auidn't 

(101  leave  with  us. 

nil  Q  And  the  c^ioer  you  saw,  you  think  you  saw 

\\Z\  wah  the  dealing  peoeie  what  you  saw  me  lifnt from 

1131  Vmcau  FosuTS  office  was  tiie  same  affiocr  who 

\\*\  opened  the  door  for  you? 

1151  A  I  don't  know.  But  he  was  somebody  I  had 

1161  seen  brfore. 

1171  Q  And  -  so  mey  war  sumdinf  ouauie  the 

lltl  Whue  House  counsd's  sme? 
1191  A  Ub-huii. 

POI  Q  The  While  House  comsei  's  \KSBbuie  or 

!ZU  rrcepaon  area  was  diak? 

C  A  Uh^nih. 
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II,  Q  Mr.  Nussbaum's  c^iee  was  dark? 

PI  A  Yeah. 

PI  Q  There  was  a  Ugh  that  you  axild  see 

|4|  orraranngfrom  wnerv  you  imew  Mr.  Foser's  office  to 

^  be? 

|6|  ARighL 

R  Q  You  thai  wan  mto  the  axmsei  suite? 

Itl  A  Right. 

|9|  Q  You  walked  into  Mr.  Foster's  cfice  and  you 

jlOl  saw  Paay  Thomasson  smmg  bound  the  dak? 
im  A  RighL 

|i:i  Q  What  was  she  doing? 

1131  A  She  was  oTing.  And  she  was  lifting  -  she 

|I4|  Cfted  paper,  and  thm  she  put  than  down. 
1151  Q  Did  she  leil  you  wrat  she  was  doing? 

1161  A  She  ddn't  tell  me  what  she  was  doing,  but. 

||7|  I  mean,  it  maks  sose  to  me  now:  it  ifidn't  then. 

lltl  But  1  rrmemba-  her  saying  something  tike  Lisa  would 

1191  be  comforted  if  wc  could  find  the  note  or  something. 

131  At  the  time  I  jist  kept  thinking  Lisa?   Because  tiw 

ClI  only  Lisa  1  could  think  of  was  Usa  Caputo.  but  it 

El  %>as  Lisa  Fosu.   B>a  I  Jdn't  -  at  the  time  I  jiBt 
Ptge  5 1 

HI  thought  it  was  -  I  couldn't  figure  out  what  she  was 

CI  talking  abotO. 

131  Q  So  you  that  sal  doMt  on  the  sq/ii? 

141  A  Uh-huh. 

151  Q  And  how  long  mk  u  before  Mr.  Susinum 

,W|  ....IIIAt^     tit. 

|Tl  A  It  seems  pretty  qiick.  I  feel  like  I 

lt|  jtst  -  I  walked  in.  1  saw  Patsy.   I  immeifialeiy  sat 

">|  down  and  started  »ttpiiig  again,  and  B<rnie  came  in 

lioi  and  he  jiEt  started  to  pace. 


Ill)  Q  And  wnr: did  he  sav? 

Ii:i  A  Nothmg.   He  was  scraichnv  his  hsid  and 

1131   shaking  his  head. 

1141  Q  Did  he  say  where  he  ht^  come  rmnt? 

1151  A  Na 

1161  Q  V)hai  he  tnme  in.  Jii  -  Jul  he  turn  un  rtx- 

1171    light  to  me  rrtrtxum  urea? 

1111  A  I  don't  know.  I  couldn't  see.  and  when  I 

1191   went  out.  I  don't  rsnember. 

COl  Q  You  don  t  luiuDiuti  fit  wis  in  or  not? 

CH  A  No.  1  on't  rononoer  if  it  was. 

CT Q  What  \ou  came  out,  do  vou  ronanner  wiumr 

PigeJ2 
in    Mr.  Nusstxnan's  pffiae  was  lit? 
CI  A  No.  I  don'L   No,  1  don'L 

PI  Q  Did  Ms.  Thomasson  leil  you  haw  she  had 

|4|    gaaai  mto  Mr  Foser's  affiae? 
151  A  No. 

161  Q  Mr.  NussixBm  scad  nothing  during  the  peruxi 

n    vf  tune  he  was  paang? 

Ill  A  He  may  have  said  somohing  to  me  like  don't 

191    ay  or  whaievo-,  but  I  don't  think  he  knew  what  to 

1101   say. 

Ill)  Q  And  how  long  do  you  figure  he  spelt  tnerr? 

1121  A  It  wasn't  kmg  because  I  (£dn't  spend  that 

1131   kmg  thoT.  And  Dke  I  said.  1  can't  muaiitw  if  he 

1I4|   wait  first  or  if  I  was  firs.   B<tf  like  I  said.  I 

1151   always  Ibtc  a  snpshat  of  us  in  the  stairwell 

1161    togaher. 

1171  Q  And  your  aiapsha  is  cfhim  anead  cfyou? 

lltl  A  Uh-huh. 

1191  Q-And  that  snaashoc  m  your  nurd  ocairs 

QDl    immeauaety  after  you  i^a\t  the  o^ce? 

CU  A  I  don't  have  any  timing  on  iL   But  whsi. 

CI   you  know.  I  have  been  asked  this  question  quite  a 

few  
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HI    times  about  the  sequmce  of  who  lA  and  whatever. 
CI    and  the  dosst  I  could  evo-  ga  to  it  was  seeing  us 
PI    togetho-  in  ttie  staowrll.  So  I  assuned  U  was 
|4|    aitewards  becaise  that  was  the  only  time  that  I  sau- 
151    Bemie  that  night,  was  in  the  office  when  I  went  in 
161    thoc   And  the  only  time  I  see  him  is  in  that 
[71    stairweU. 

in  Q  And  Ms.  Tht»nasson  rrmjined  behind? 

|9|  A  L'b-huh. 

IIOI  Q  Is  mere  amthmg  else  you  remerrvyer 

nil    Mi  Thamason  saymg  during  the pennd  of  amr  yiM 
|i:i    were  in  tnere? 

1131  A  I  mean.  I  don't  rononber  anything  that  she 

1141   said.   I  mean,  I  can't  believe  she  cfidn't.  you  know. 
1151   shake  her  head  or  say  why  or,  you  know,  the  isual 
1161   sn^,  but  I  don't  lanniitio'  it  as  a  conversatian. 
1171    And  that  Lisa  thing  stands  out  becaiae  I  kept 
,  :Si    thiiikii^g  V.  h>  is  xhc  lulking  about  I  i>.i  Caputo.   '. 
1191    (Sdn't  understand  wtiat  that  meanL   Bui  I  don't 
CDi    fqnaiitjer  anything  dse. 
CM  Q  'V''**'  did  u«  airr\  umrhinv  imii  iif  thr 

C:;    Wiue  HiMise  cuumel  'i  auut  .' 
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Ml  A  No.  '  I 

IZ\  Q  DkJ  Mr.  .\u%3rai0n  rnr  \xju  urrymnt  to     , 

IJI    lum  ^ 
|J|  A  No. 

I'  Q  Yiiur  rrt2illex3iiwi  a  dva  yuu  that  Koa 

let    4»i/»vTi  en  trie  uirraun  of  Mr.  Cean^t  's  qjfior.  ^hahtr 
n    •"•  w  \TXi  aauaih  wm  tntrr:  corrra? 
I'l  A  Ves.  that's  correa. 

V>\  Q  And  mat  ihors\-  theramer.  yvu  «*«  bad 

1 101    un  tv  ret  .Vli,  Luvemm  to  fo  home? 
nil  A  Right. 

1 121  C  AnJ  now  did  yvu  wiuiige  to  lode  the  Firs 

1131    Lik/ys  auae? 

lui  A  Oh.  Pm  are  thai  we  other  phoned  the 

lisi   guard  or  told  them  on  the  wsy  oi«. 
1161  Q  As  \vu  tviOtai  ou - 

1171  A  WeH  I  (lon't  know  if  he  was  stiO  there. 

liti    I  mean,  he  could  have  besi  thor  becuEe  I  don't 
la«jw 

1 191    how  long  he  was  mining  about.   I  can't  snagjne  that 
IS'   we  wouldn't  hare  said  to  him  that  we're  leaving;  todc 
~! :    up.   I  mean,  thor's  jus  m  way.  One  of  is  wnuld 

~:    have  said  it. 

Page  55 
III  Q  A/\d^vhenyou  HX^aa cftha sme.you 

'Z\    wuuLj  liolk  to  tne  eettsar  to  take  you  lo  tne  grtjurd 
0\  flour:  currra?  Tna  takes  you  by  me  White  House 
|4|    cxxmsei  's  stale:  correa? 
151  A  Right. 

161  Q  AI  tra  pom  hti0i  \tai  1^,  Mas  the  light 

n    Anfl  on  m  Mr.  Foster's  a§ice? 
\%\  A  I  don't  em  know  if  I  kxiked.  I  don't 

i<3|    know. 

1 101  Q  ^'^as  Ms.  Liaxrman  a  some  point  in  tone  in 

Mil    the  ^'nue  Huuse  axmsei's suite? 
ii:i  A  Not  when  1  was  thffc.   I  only  saw  her - 

1131    she  was  only  at  the  desk. 
lui  Q  And  did  Ms.  Littemm  a  some  potni 

1 151    irurvauce  \ou  lo  one  cfthe  imaormed  pmrtis? 
1 161  A  What  do  you  mean  '^oroduce'  me? 

1 1~  Q  Say  to  one  of  the  ruants.  tn  SMistaux, 

|!SI    riiti  j.\  Maggie  WiUians.  >vho  worisfor  the  Firs 
\n\    Ukty? 
ODi  A  Na 

i::  1  Q  IWmi  wu  wrrr  un  the  suurwril  mrt 

d"    Mr.  Siuaoaiaix.  did  \ou  rvivr  camrrsanan  wtih  /urn' 
Page  36 
A  No.   I  don't  iBitniibei.   Like  1  said,  I  jtst 
have  this  pioure  of  is. 

Q  WJitn  WW  laiked  to  the  First  Lady  back, 
laier  thai  ntrht  n.n0i  you  uerr  bad.  at  home,  dki  vju 
leil  her  \iju  had  beat  »i  VincBB  Foster's  cffioe? 
A  So. 

I  J  Dhi  \**i  led  tier  Pi^\  TlmmjAMn  uun 
limtijnejtir  a  Claude  note? 
ANa 

Q  DiJ  '..^  Jwicev  i-.irt  her  v.iuihcr  therr  wa^ 
dtrv  IjnJ  1^  Miiuiiff  nr«e  or  wntmr  trua  Vince  Ftxaa 


U2I    mirrtftAr  ifTT. 

1131  A  AQ  I  know  is  we  talked  about  -  she  wanted 

1 141   to  koiDw  if  I  had  any  idea  why  Vnce  killed  himself: 
Mil    c£d  I  know  anything  eise.    I  i£dn't  know  anything 
1161   ebe.  and  she  keix  asking  me.   1  mean,  that  was  what 
in   otB*  asTversoan  was  abouL   And  she  may  have  said 
I  III   somehmg  atxxa  -  I  know  she  said  someihuic  about 
|I9|   the  last  tBiK  she  talked  to  him  and  not 
CDl    lonBUbCTng  —  she  should  have  I'^w^ti  to  him  more 
or 

Cil   somednng.   I  don't  know. 
[22!  Q  Whai.  i\nen  Ms.  Tni^nasson  ku5  at 

Pige  57 
1 1 1    Mr.  Foster's  desk  an  Juiy  20th  in  the  evoung,  did 
CI   sne  nave  a  ceil  phone  with  her? 
PI  A  I  don't  rsnember  seeing  a  ceO  phone. 

|4|  Q  And  KTiCT  you  got  bad:,  did  you  have  a 

151    conversrwn  —  uriffi  you  got  cad  home  after  being  at 
161    the  Whie  House  that  ewung.  did  you  havK  a 
p]   conwsmon  uirt  Susin  Thomases? 
(»1  A  No.   I  don't  nsnamba-  -  I  remonber  having 

|9|   a  conversiion  widi  ho-  the  nea  day  or  something. 
(101  Q  Did  she  cage  you  tnai  nighz? 

nil  A  She  could  have. 

1121  Q  Would  vou  rkjve  raumed  ha  call? 

1131  A  Yeah. 

1141  Q  Would  It  heip  you  lo  rerah  your  manory 

1151   aoou!  paring  you  if  I  teil  you  I  have  the  While  House 
I16|    reayra  t^ut  miuxites  eaha  vou  received  a  messaee 
1171    to  piease  call  Susan  Thomases  at  212-772-6019  at 
|U1    IZ- 15  cm.  in  tne  morning ? 

1191  A  Yeah.T  mean,  she  could  have  paged  me.   I 

CXI    (£dn't  talk  to  ho-.  A  kx  of  people  page  me  that  I 
pil   don't  go  hack  ui.  you  know. 

122: Q  Wfigi  did  you  eex  Doix  to  'ner? 

Page  58 
III  A  Well.  1  prohabK  -  Fm  not  the  most 

121   carrfd  person  on  these  pages.   I  have  a  toidency  to 
PI   turn  than  off.   I  have  a  tendency  to  leave  than  in 
HI    (fiffersa  places.  Where  my  pago-  was  that  night.  I 
151   laiDw  where  it  was  what  I  -  the  last  time  I  ronotiber 
161   my  pago-  was  seeing  Gearan's  name  on  it.   I  don't 
IT    ronemtjer  being  paged  by  Sisan.  but,  you  know,  it 
111   wouldn't  surpnse  me  to  have  beoi  paged  by  Susan. 
|91  Q  But  \xjur  recoiieaion  of  the  next  time  ytu 

1 101    talked  to  her  woi  that  it  y-as  the  neti  day? 
MM  A  My  rcEoUectJon  of  talking  to  Susan  that 

1 121    week  %vas  not  ovo"  the  phone.    It  was  in  p«T5on. 
II31  Q  Ste  amie  aovvn? 

1141  A  Yeah.   1  ga  my  Wednesdays  and  Thiffsday  of 

list   that  week  mixed  up.   But  I'm  sire  I  saw  Sisan  that 
1161   w«^   Ejlha- NVednsday  or  Thursday.   I'm  sire  1 
saw 

1171    her  in  po^on. 

I  til              ^  Old  \uu  ntfvr  Lrr\' ~  yiu  \r  dacnbeu. 
1 191   uctt^lh:.  three  ajnver^aaans  »nrt  Mrs.  Clinton  tha 
QOI   mrrL  A  bn^  eomersaion  ai  »^nch  she  calls  ycu 
C:;  Jn*n  die  airpLav         •nuuJ  ummaaun  utvtt  die 
1221    teils  Mju  na  M  :er  -  Mr  Fuaer  .f  bixtv  nud 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


FRroAY,  DECEMBER  8,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:10  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  Today  the  Committee  basically  has  three  items 
that  I  believe  we  should  consider.  First,  the  issuance  of  subpoenas 
for  the  notes  of  William  Kennedy,  for  the  testimony  of  Susan 
Thomases,  William  Burton,  and  Sylvia  Matthews.  Second,  review- 
ing new  Susan  Thomases'  telephone  records.  Third,  reviewing  new 
evidence  concerning,  up  until  last  evening,  the  mystery  telephone 
number  that  was  called  from  the  Rodham  residence  on  the  night 
of  Vince  Foster's  death. 

We  will  first  have  Mr.  Chertoff  report  on  new  telephone  records 
that  the  Special  Committee  received  late  Wednesday  afternoon  or 
evening,  2  days  ago  from  Mrs.  Clinton's  close  associate,  the  distin- 
guished attorney  from  New  York,  Susan  Thomases.  Why  do  I  say 
distinguished  attorney  from  New  York?  Because  I  believe,  had  we 
subpoenaed  these  records  earlier  on,  we  would  not  had  them  with- 
held from  this  Committee  for  such  a  long  period  of  time.  We  asked 
for  these  records.  It's  a  matter  of  months,  and  I  have  to  tell  you 
I  think  it  is  an  absolutely  outrageous  situation  to  have  them  pro- 
duced in  the  manner  in  which  they  have  been. 

These  new  records  are  another  important  piece  in  the  puzzle  sur- 
rounding the  handling  of  the  documents  in  Deputy  White  House 
Counsel  Vincent  Foster's  office  following  his  death.  The  records  in- 
dicate that  Ms.  Thomases  made  two  additional  calls  to  Mrs.  Clin- 
ton and  one  additional  call  to  Ms.  Williams  on  July  21  and  22, 
1993. 

During  these  days,  the  White  House  Counsel  Bernard  Nussbaum 
entered  into  and  then  broke  an  agreement  that  would  have  allowed 
career  Justice  Department  officials  to  review  the  documents  in  Mr. 
Foster's  office. 

(1589) 
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I  am  more  than  upset  that  the  Special  Committee  did  not  receive 
these  records  earUer.  Understand  that  the  Committee  first  re- 
quested these  records  on  July  11,  1995.  We  did  not  even  receive 
these  records  in  time  for  our  hearing  in  October  when  we  ques- 
tioned Ms.  Thomases  about  her  telephone  records.  Recognizing  that 
she  was  an  Officer  of  the  Court,  an  attorney,  we  afforded  her  the 
opportunity,  and  we  were  under  the  impression  that  she  would 
make  these  records  available  without  us  having  to  subpoena  them. 

Only  after  we  have  summoned  Ms.  Thomases  for  a  third  time, 
does  she  produce  these  records  through  her  counsel  for  us.  Obvi- 
ously, Ms.  Thomases  did  not  conduct  a  thorough  search  for  these 
records.  I  am  very  concerned  that  her  failure  to  search  for  these 
records  was  deliberate. 

Mr.  Chertoff  will  now  describe  these  records  and  explain  their 
significance. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

We  have  a  chart  which  indicates  what  the  additional  records  are. 
The  chart  actually  is  in  three  colors.  The  original  blue  is  the 
records  that  we  had  obtained  as  of  the  summer  when  we  had  our 
hearings  into  the  handling  of  the  Foster  papers. 

The  gray  records,  or  the  light  blue  records  are  the  records  that 
we  received  after  the  hearings  were  concluded  which  were  the  sub- 
ject of  the  hearings  that  we  had  in  October. 

I  think  the  public  and  the  Committee  will  recall  that  among  the 
critical  records  obtained  at  that  point  was  an  early  morning  call, 
made  before  7  a.m.  Little  Rock  time,  from  Margaret  Williams'  resi- 
dence to  the  Rodham  residence,  followed  within  a  few  minutes  by 
a  call  from  the  Rodham  residence  to  Ms.  Thomases'  hotel,  followed 
immediately  thereafter  by  an  effort  from  Ms.  Thomases  to  get  Mr. 
Nussbaum  on  the  telephone. 

I  think  many  on  the  Committee,  and  perhaps  many  in  the  public 
have  concluded  that  the  sequence  of  calls  is  very  compelling  evi- 
dence about  Mrs.  Clinton's  direct  involvement  in  the  decisionmak- 
ing about  the  handling  of  the  documents.  That  was  the  state  of  the 
matter,  Mr.  Chairman,  as  of  earlier  this  month. 

On  Wednesday,  we  received,  to  our  surprise,  a  letter  and  a  fax 
with  accompanying  records  from  Ms.  Thomases'  attorney.  Ms. 
Thomases'  attorney,  and  this  is  something  that's  been  provided  to 
all  the  Members  of  the  Committee,  had  suddenly  come  up  with  the 
original  records  that  Ms.  Thomases  had  or  copies  of  the  original 
records  that  Ms.  Thomases  had  at  her  law  firm,  that  covered  her 
home  phone  and  her  various  cellular  phones. 

As  of  August  9,  we  had  been  told  in  a  letter  by  Ms.  Thomases' 
attorney,  "Because  Ms.  Thomases  does  not  retain  such  information, 
we  have  requested  today  that  the  telephone  company  provide  us 
with  relevant  records  for  this  period."  It  turns  out,  however,  ap- 
proximately 3  months  later,  that  while  Ms.  Thomases  may  not  re- 
tain the  information  on  her  own  person,  her  law  firm  retains  the 
information. 

I  would  suggest,  Mr.  Chairman,  that  the  representation  made  in 
the  letter  of  August  9,  that  Ms.  Thomases  does  not  retain  this  in- 
formation, is  very  misleading. 

So  what  is  the  explanation  that  was  afforded  to  the  Committee 
about  the  fact  that  these  records  were  belatedly  discovered? 
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According  to  the  letter  of  December  6,  by  Ms.  Thomases'  attor- 
ney, an  associate  at  the  law  firm,  reviewing  firm  files  for  another 
purpose,  had  discovered  telephone  records  that  appeared  to  be  re- 
sponsive to  our  request  of  this  summer.  In  particular,  there  was  an 
expense  report  prepared  for  Ms.  Thomases  on  September  24,  to 
which  she  had  attached  her  phone  records. 

Mr.  Chairman,  I  am  going  to  suggest  that  we  further  probe  the 
circumstances  under  which  these  were  produced  because  although 
there  is  a  suggestion  made  in  the  letter  that  the  reason  this  was 
overlooked  is  that  the  expense  report  was  in  September  and  the 
calls  were  made  in  July,  I  think  the  Committee  may  wish  to  know, 
for  example,  whether  it  is  Ms.  Thomases'  regular  practice  to  submit 
her  personal  phone  records  to  her  firm  to  get  reimbursement  for 
any  business-related  calls.  If  it  is  her  regular  practice,  why  didn't 
she  search  those  records,  as  any  normal  attorney  or  individual  with 
a  request  for  documents  would  do? 

It  makes  perfect  sense,  given  the  timeframe  within  which  people 
normally  receive  their  telephone  bill,  that  telephone  calls  in  late 
July  would  appear  on  a  bill  that  would  be  received  in  late  August, 
and  would  appear  on  a  September  expense  report. 

The  letter,  therefore,  that  we've  received  by  way  of  an  excuse  or 
an  explanation  seems  to  be  quite  inadequate  to  explain  why  it  is 
the  representation  of  August  9,  that  there  were  no  records  in  Ms. 
Thomases'  possession,  is  untrue. 

Now  let's  get  to  the  merits.  What  do  the  new  records  show? 

Well,  the  yellow  entries  are  the  new  records  that  we  have  re- 
ceived from  Ms.  Thomases  as  of  December  6.  What  these  records 
disclose — and  again,  I  want  to  put  them  in  context — is  that  late  in 
the  evening,  after  Mr.  Nussbaum  had  reached  his  agreement  to  let 
the  Justice  Department  people  examine  the  documents  in  Mr.  Fos- 
ter's office,  there  was  a  telephone  call  from  Ms.  Thomases'  hotel  to 
the  Rodham  residence  at  11:00  Eastern  time  that  lasted  for  1 
minute. 

We  then  pick  up  with  the  early  morning  calls  of  July  22,  which 
I  previously  discussed,  in  which  Ms.  Williams  has  a  7-minute  call 
with  the  Rodham  residence,  followed  by  a  call  from  the  Rodham 
residence  to  Susan  Thomases  with  an  immediate  effort  thereafter 
by  Ms.  Thomases  to  reach  Mr.  Nussbaum. 

Now  what  we  did  not  know,  even  as  of  October,  and  we  know 
now  is  that  Ms.  Thomases  then  makes  a  call  back  to  the  Rodham 
residence,  approximately  25  minutes  after  she  paged  Mr.  Nuss- 
baum. We  do  not  know  at  this  point,  although  I  suggest  that  when 
Ms.  Thomases  reappears,  we  will  try  to  find  out,  we  do  not  know 
yet,  Mr.  Chairman,  whether  the  call  back  to  the  Rodham  residence 
was  because  Ms.  Thomases  had  spoken  to  Mr.  Nussbaum,  where 
he  had  returned  the  page,  or  if  not  because  Ms.  Thomases  wanted 
to  inform  Mrs.  Clinton  that  she  had  not  yet  been  successful  in 
reaching  Mr.  Nussbaum. 

What  I  would  suggest,  Mr.  Chairman,  is  that  this  call  indicates 
a  degree  of  intense  interest  by  the  First  Lady  in  whether  Ms. 
Thomases  was  able  to  reach  Mr.  Nussbaum  that  is  wholly  con- 
sistent with  the  inference  that  the  First  Lady  was  personally 
concerned  about  the  manner  in  which  the  documents  would  be 
handled. 
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We  then  continue  along  to  the  third  new  telephone  call,  which 
occurs  on  July  22.  To  put  it  in  context,  after  this  4-minute  return 
phone  call  from  Ms.  Thomases  to  the  Rodham  residence  between 
8:25  and  8:29  a.m.,  at  10  a.m.,  Mr.  Nussbaum  reneged  on  his 
agreement  with  the  Justice  Department. 

Some  time  that  morning,  Mr.  Nussbaum  told  his  assistant,  Mr. 
Neuwirth,  that  the  First  Lady  and  Susan  Thomases  were  con- 
cerned about  letting  the  Department  of  Justice  have  unfettered  ac- 
cess to  the  documents. 

There  was  the  series  of  phone  calls  later  in  the  morning  where 
Ms.  Thomases  called  the  office  of  Mr.  McLarty  and  the  office  of 
Maggie  Williams.  That  was  explained  to  us  in  October  as  perhaps 
calls  to  interns,  although  the  White  House  had  represented  to  us 
that  no  intern  or  no  one  else  in  that  office  had  any  recollection  of 
talking  to  Ms.  Thomases. 

We  then  learned,  again  to  continue  with  the  chronology  of  that 
day,  that  Ms.  Williams  made  a  call  from  her  residence  at  around 
1  p.m.  to  the  Rodham  residence,  and  this  was  after  she  had  been 
at  the  White  House.  The  entry  records  for  that  day,  which  we  dis- 
closed earlier,  show  that  shortly  after  Ms.  Williams  made  her  early 
morning  call  to  Mrs.  Clinton,  she  went  to  the  White  House  and  en- 
tered around  8  a.m.  Evidently,  she  returned  home  for  purposes  of 
making  this  call  or  at  least  decided  to  put  it  on  her  home  phone 
card.  That  was  at  12:55  p.m.  There  was  then  another  call  half  an 
hour  later  from  the  White  House  to  the  Rodham  residence. 

At  1:15  p.m.,  the  abbreviated  review  of  the  documents  with  the 
Department  of  Justice  in  Mr.  Foster's  office  began.  Everyone  will 
recall,  Mr.  Chairman,  that  that  was  a  review  in  which  Mr.  Nuss- 
baum had  the  Department  of  Justice  people  sitting  by,  I  guess  like 
potted  plants,  while  he  reviewed  all  the  documents  in  their  pres- 
ence. That  concluded  at  around  3  p.m. 

We  know  from  the  record,  Mr.  Chairman,  that  after  that  review 
there  were  efforts  made  to  summon  Ms.  Williams  to  come  to  Mr. 
Foster's  office  to  engage  in  a  second  review  with  Mr.  Nussbaum. 
We  know  that  because  we  had  telephone  message  pads  in  Ms.  Wil- 
liams' office  that  showed  Mr.  Neuwirth  and  Mr.  Sloan  trying  to 
reach  Maggie  Williams  between  2:30  and  3  p.m.  We  know  from 
both  the  testimony  of  Ms.  Williams  and  Mr.  Nussbaum  that  she, 
in  fact,  went  there. 

Interestingly,  at  3:08  to  3:18  p.m.,  we  now  have  a  new  record 
that  we  received  a  couple  of  days  ago,  and  that  is  that  Susan 
Thomases  called  Margaret  Williams.  The  call  was  directed  to  the 
office  of  the  First  Lady  which  is  literally  next  door  to  the  suite  in 
which  Mr.  Foster's  office  was  located. 

I  believe  there  was  testimony  in  the  record,  Mr.  Chairman  over 
the  summer,  that  there  were  occasions  Ms.  Williams  had  to  leave 
Mr.  Foster's  office  in  order  to  take  a  phone  call. 

So  this  10-minute  telephone  call  which  occurs  between  Ms. 
Thomases'  phone  and  Ms.  Williams  who  was,  at  that  point,  in  Mr. 
Foster's  office  next  door  to  the  First  Lady's  office,  is,  I  would  sug- 
gest, Mr.  Chairman,  a  very,  very  important  call  in  terms  of  deter- 
mining whether  there  was  direct  involvement  by  Ms.  Thomases 
and  the  First  Lady  in  the  handling  of  the  documents. 
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The  day  concludes  with  the  removal  of  the  documents  up  to  the 
Rodham  residence.  I  will  tell  you,  Mr.  Chairman,  that  based  on  the 
entry  records  we  received  last  week,  the  records  were  not  actually 
taken  up  to  the  Rodham  residence  until  sometime  between  7:15 
and  7:30  p.m.  on  July  22,  indicating  that  there  was  a  fair  degree 
of  time  in  which  these  records  were  being  reviewed,  and  there  were 
also  intervening  call,  at  least  one  intervening  call  between  Ms. 
Thomases  and  Margaret  Williams  between  the  time  Ms.  Williams 
had  reviewed  the  records  in  Mr.  Foster's  office  and  the  time  they 
were  taken  up  to  the  residence. 

All  of  this  suggests,  Mr.  Chairman,  that  despite  our  effort  to  be 
thorough  and  complete  in  reviewing  everything  in  the  hearings 
over  the  summer  and  in  subsequent  hearings  in  October,  there  is 
now  new  information  I  think,  frankly,  Mr.  Chairman,  inexcusably 
late  in  being  received  that  requires  us  to  do  further  examination 
of  this  matter. 

The  Chairman.  Well,  let  me  say  that  I  have  already  made  my 
statement  in  terms  of  finding  this  inexcusable.  However,  I  think  we 
should  move  on. 

I  am  going  to  ask  that  the  letter  that  made  available  this  infor- 
mation to  the  Committee  for  the  first  time,  dated  December  6, 
1995,  and  I  would  note  that  it  was  prepared  at  7:56  p.m.  for  trans- 
mission by  fax  to  us,  and  received  several  minutes  thereafter,  ap- 
parently 8:11  p.m.,  the  time  7:56  p.m.  on  the  letterhead  of  Willkie 
Farr  &  Gallagher,  addressed  to  myself  and  Senator  Sarbanes,  Com- 
mittee Whitewater,  1,  2,  3  pages  by  Mr.  Romano  in  which  he  sets 
forth  how  it  was  that  they  finally  retrieved  these  documents  be 
placed  in  the  record  and  the  phone  calls,  the  additional  phone  calls 
that  were  outlined  by  Mr.  Chertoff,  that  it  be  placed  in  the  record. 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Yes,  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  SARBANES.  Well,  Mr.  Chairman,  I  think  for  the  sake  of 
a  complete  record,  I  would  like  to  just  quote  from  that  letter,  be- 
cause the  production  of  these  documents  or  these  telephone  records 
now  has  been  characterized  in  a  certain  way.  I  don't  know  that  the 
Committee  knows  enough  to  put  that  characterization  on  it. 

Let  me  just  simply  note  that  Mr.  Romano  says  in  his  letter  to 
you  and  to  m^e: 

As  you  know,  over  the  last  5  months  Ms.  Thomases  has  voluntarily  produced  a 
variety  of  telephone  records  to  the  Special  Committee. 

On  August  10,  1995,  Special  Committee  Associate  Counsel  Viet  D.  Dinh  requested 
Ms.  Thomases'  residential  telephone  records  for  July  20-22,  1993  and  July  26,  1993. 

On  August  30,  1995,  Counsel  Robert  J.  Giuffra  supplemented  that  request  to  in- 
clude records  of  credit  card  calls  made  to  and  from  Ms.  Thomases'  Washington,  DC 
hotel  on  the  same  dates.  Responding  to  these  requests  on  September  5,  1995,  we 
stated  that  Ms.  Thomases  no  longer  had  possession  of  her  residential  records  for 
that  period  and  that  billing  for  any  credit  card  calls  would  have  been  done  through 
Ms.  Thomases'  residential  service.  Thereafter,  it  was  confirmed  that  the  telephone 
company  no  longer  maintains  records  for  this  period. 

This  seemingly  put  an  end  to  what  we  believed  was  a  diligent  search  for  these 
records.  However,  yesterday  I  learned  from  my  associate,  who  was  reviewing  firm 
files  for  another  purpose,  that  portions  of  certain  telephone  records  responsive  to  the 
Special  Committee's  requests  had  been  discovered  as  attachments  to  an  expense  re- 
port of  business-related  calls  submitted  by  Ms.  Thomases  months  after  the  July, 
1993  period. 
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In  particular,  the  associate  identified  an  expense  report  prepared  for  Ms. 
Thomases  on  September  24,  1993,  months  after  the  period  for  which  records  had 
been  sought  by  the  Special  Committee.  The  attachments  to  this  expense  report  re- 
flect not  only  the  business-related  calls  for  which  reimbursement  was  sought,  but 
also  several  telephone  calls  that  appear  to  come  within  the  Special  Committee's  re- 
quests for  information,  for  which  reimbursement  was  obviously  not  sought. 

Accordingly,  we  are  producing  these  documents  .  .  .  herewith  1  day  after  their 
discovery,  to  demonstrate  again  Ms.  Thomases'  desire  to  cooperate  fully  with  all  rea- 
sonable inquiries  from  the  Special  Committee. 

The  discovery  of  these  expense  report  attachments  was  entirely  unexpected.  In- 
deed, until  yesterday  we  were  completely  unaware  of  their  existence  because  our  ini- 
tial search  for  Ms.  Thomases'  July,  1993  telephone  records — which  included  several 
requests  to  the  telephone  companies  themselves — naturally  did  not  include  a  review 
of  Ms.  Thomases'  expense  reports  for  late  September  1993,  because  they  were  not 
considered  a  likely  source  of  relevant  information. 

At  the  time  of  the  search  of  these  records,  Ms.  Thomases  had  no  specific  recollec- 
tion of  the  existence  of  these  expense  reports  or  the  attached  telephone  records,  and 
had  instructed  that  all  such  records  for  the  period  being  investigated  by  the  Special 
Committee  be  reviewed  for  responsiveness.  The  failure  to  discover  these  records 
sooner  stems  solely  from  the  fact  that  the  particular  expense  report  containing  the 
partial  telephone  records  was  submitted  well  beyond  the  period  of  interest  to  the 
Special  Committee.  In  the  search  of  our  records  the  persons  delegated  the  task  of 
searching  simply  did  not  consider  the  possibility  that  a  telephone  record  containing 
business-related  calls  submitted  months  later  could  also  contain  information  of  in- 
terest to  the  Special  Committee.  [Should  the  Special  Committee  desire  a  more  de- 
tailed written  explanation  of  the  recovery  of  these  documents,  we  are  prepared  to 
submit  statements  by  those  involved.] 

He  then  goes  on  in  the  balance  of  the  letter,  which  I  think  ought 
to  be  put  up  on  the  machine  on  page  3,  to  indicate  how,  in  his  view, 
this  information  is  consistent  with  her  previous  testimony  before 
this  Committee. 

Now  on  the  furnishing  of  these  documents  here,  this  is  their  ex- 
planation, or  Benito  Romano's,  who  is  a  partner  at  Willkie  Farr  & 
Gallagher,  explanation  of  how  this  occurred. 

On  the  face  of  it,  I  have  difficulty  with  how  it  has  been  character- 
ized heretofore  this  morning.  The  Special  Committee  may  want  a 
more  detailed  written  explanation  of  the  recovery  of  these  docu- 
ments, but  as  he  indicates  here: 

The  failure  to  discover  these  records  sooner  stems  solely  from  the  fact  that  the 
particular  expense  report  containing  the  partial  telephone  records  was  submitted 
well  beyond  the  period  of  interest  to  the  Special  Committee.  In  the  search  of  our 
records  the  persons  delegated  the  task  of  searching  simply  did  not  consider  the  pos- 
sibility that  a  telephone  record  containing  business-related  calls  submitted  months 
later  could  also  contain  information  of  interest  to  the  Special  Committee. 

I  gather  what  happened  here  is  that  looking  at  records  for  an  en- 
tirely unrelated  matter,  they  found  that  portions  of  the  business 
expense  requests  that  had  been  submitted,  those  telephone  docu- 
ments, also  contained  these  personal  telephone  calls.  And  of  course, 
as  soon  as  they  discovered  that,  they  forwarded  the  information  on 
to  the  Committee. 

So  I,  in  the  absence  of  further  information,  have  difficulty  seeing 
how  this  is  other  than  an  oversight.  In  fact  Mr.  Romano,  it  seems 
to  me,  has  responded  as  quickly  and  as  promptly  as  is  possible  in 
bringing  this  information  to  the  attention  of  the  Committee. 

I  take  it  this  letter  and  the  attachments  to  it  will  be  made  a  part 
of  the  record. 

The  Chairman.  I  have  made  them  a  part  of  the  record. 
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Senator  Sarbanes.  I  encourage  that  the  letter  be  carefully  re- 
viewed by  the  Members  of  the  Committee  before  they  begin  charac- 
terizing what  has  occurred  here. 

The  Chairman.  Well,  I  don't  mean  to  get  into  any  elongated  dis- 
cussion as  it  relates  to  this,  but  I  found  Ms.  Thomases'  testimony 
to  be  lacking  in  credibility  when  she  would  forget  who  she  spoke 
to  and  how  long  she  spoke  to  them,  would  lead  us  to  believe  that 
she  made  no  connections,  was  disingenuous  at  the  very  least,  and 
the  failure  both  to  produce  these  records  and  to  recall  these  calls 
at  critical  times  just  compounds,  it  just  adds  to  it. 

Do  I  believe  that  these  records  were  turned  over  when  someone 
from  the  office  found  them?  Yes.  Do  I  believe  that  she  was  aware 
that  other  calls  were  made  and  she  withheld  that  information  from 
the  Committee?  The  answer  is  yes.  Do  I  believe  that  we  have  been 
taken  advantage  of  as  a  result  of  our  attempting  to  work  in  good 
faith  with  her  and  others,  including  the  White  House?  The  answer 
is  yes. 

Let  me  go  on  to  the  second  part.  Yesterday  afternoon,  we  were 
advised  by  the  White  House,  and  President  and  Mrs.  Clinton's  pri- 
vate lawyer,  Mr.  Kendall,  that  Mrs.  Clinton  or  counsel  had  chosen 
not  to  respond  in  a  timely  fashion,  after  we  had  given  them  a  week 
to  respond  to  4  rather  straightforward  questions  as  it  related  to  the 
so-called  mystery  number. 

The  questions  concerned  a  10-minute  call  from  Little  Rock  from 
the  Rodham  residence  at  11:41  p.m.  Eastern  time,  to  a  number 
(202)  628-7087.  Wide  interest  had  been  given  to  this.  This  wasn't 
a  question  of  irrelevance.  It  had  been  circulated  and  people  were 
questioning.  We  were  making  telephone  calls.  My  staff  had  even 
reached  out,  and  nothing. 

It  was  only  when  you  get  an  absolute  answer,  do  you  know  spe- 
cifically where  this  number  belongs.  And  so  we  received  a  letter 
last  night  from  the  White  House  indicating  that  the  call  might 
have  been  made  to  the  Chief  of  Staffs  office  at  the  White  House 
by  Mrs.  Clinton. 

Mr.  Chertoff  will  now  advise  the  Committee  of  the  status  of  our 
request  for  information  about  the  so-called  number. 

Mr.  Chertoff 

Mr.  Chertoff.  Mr.  Chairman,  we  have  not  received  the  answer 
to  the  interrogatory  which  was  sent  on  November  30  with  a  return 
date  of  December  12,  5  p.m.  The  Committee  was  notified  yesterday 
afternoon  that  at  least  an  additional  day  would  be  necessary  before 
the  First  Lady  was  able  to  respond  to  the  interrogatory. 

We  did  however  receive  a  letter,  the  letter  of  December  7,  which 
was  in  response  to  another  letter  we  had  written  directly  to  the 
White  House  insisting  on  getting  certain  information  concerning 
this  number,  which  was  responded  to  in  the  letter  of  December  7. 

Simply  put,  it  seems  that  the  answer  we've  received  now,  at  least 
from  the  White  House,  is  that  this  is  a  White  House  number.  And 
it's  a  little  difficult  to  understand  how  it  is  that  it  has  taken  so 
long  for  the  White  House  to  determine  what  it's  own  telephone 
numbers  are. 

I  don't  think  I  can  report  on  much  more,  Mr.  Chairman,  until  we 
have  received  the  interrogatory,  except  to  state  the  way  the  letter 
is  worded,  it  does  not  make  clear  whether  Mr.  Burton  is  the  only 
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person  who  spoke  to  Mrs.  Clinton  during  the  10-minute  call,  or 
whether  he  was  merely  the  person  who  picked  up  the  phone  and 
had  a  little  bit  of  a  conversation.  The  interrogatory  should  call  for 
the  remainder  of  that  answer,  and  we're  anxiously  awaiting  it. 

The  Chairman.  I  am  going  to  ask  that  the  full  letter  be  placed 
in  the  record  in  its  entirety,  and  to  those  Members,  and  it  was 
addressed  to  Mr.  Chertoff  and  Mr.  Ben-Veniste,  so  I  imagine  the 
Minority  has  a  copy  of  this  letter,  as  well  as  the  White  House, 
because  it  came  from  the  White  House. 

Yes,  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  Simon.  Just  an  inquiry  and  I  regret,  like  most  Members, 
I  haven't  been  at  all  of  the  hearings. 

Is  there  any  precedent  for  the  letter  to  Mrs.  Clinton?  In  the  more 
than  two  centuries  of  our  country's  history,  has  a  Senate  or  House 
Committee  ever  sent  this  kind  of  a  letter  to  the  First  Lady? 

The  Chairman.  I  think  that  the  precedent  that  we're  attempting 
to  avoid,  attempting  to  be  as  circumspect  as  possible,  recognizing 
the  privacy  and  sensitivity  of  the  First  Family,  but  attempting  to 
ascertain,  during  a  critical  period  of  time  when  phone  calls  were 
being  made  back  and  forth  with  respect  to  Mr.  Foster  and  his  office 
and  the  conduct  of  the  search  that  would  take  place,  and  the  fact 
that  an  office  that  was  supposed  to  be  sealed  was  not  sealed,  and 
all  of  this  taking  place  on  or  about  or  a  good  part  of  it  at  this  par- 
ticular time,  and  to  ascertain  who  this  line  was  assigned  to  cer- 
tainly is  something  that  is  well  within  the  scope  of  the  Committee's 
inquiry. 

Senator  SiMON.  But  my  question  was,  is  there  any  precedent  for 
this? 

The  Chairman.  I  don't  think  there  are  too  many  precedents  for 
a  suicide  in  the  White  House  taking  place  or  for  someone  who 
worked  in  the  White  House,  a  Deputy  Counsel  in  the  White  House, 
and  then  the  activities  of  the  White  House  in  our  precedent  of  200 
years. 

So  I  don't  mean  to  belabor  it. 

I  would  now  like  to  move  on  to  the  issue  of  the  subpoena. 

Senator  Sarbanes.  Mr.  Chairman,  I  think  you  mean  a  suicide  by 
someone  working  at  the  White  House. 

The  Chairman.  Correct.  By  somebody  who  worked  in  the  White 
House. 

Following  the  Committee's  meeting  yesterday,  I  would  like  to  re- 
port on  this.  Counsel  for  the  Committee,  the  White  House,  and  Mr. 
Kendall,  met  in  an  effort  to  reach  an  agreement  on  the  disclosure 
of  information  concerning  a  November  5,  1993  meeting  about 
Whitewater  involving  Mr.  Kendall,  other  private  attorneys  and 
White  House  officials,  including  William  Kennedy,  Bruce  Lindsay, 
and  Bernard  Nussbaum. 

As  the  Committee  knows,  Messrs.  Kennedy  and  Lindsay  have  re- 
fused to  answer  the  Committee's  questions  about  what  went  on  in 
the  meeting  at  the  White  House,  and  Mr.  Kennedy  thus  far  has  re- 
fused to  turn  over  records  documenting  what  occurred. 

During  yesterday's  discussions,  the  White  House  did  not  put  for- 
ward a  meaningful  new  proposal  to  allow  the  Committee  access  to 
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this  important  evidence.  In  effect,  the  White  House  told  the  Com- 
mittee that  we  should  limit  our  questions  to  matters  that  happened 
before  or  after  this  meeting. 

Members  of  the  Committee  remain  committed  to  finding  out 
what  happened  during  this  important  Whitewater  defense  meeting. 
We  have  an  obligation  to  find  out  if  any  confidential  law  enforce- 
ment information  relating  to  Madison  or  Whitewater  was  mis- 
handled at  this  meeting.  The  Committee  has  subpoenaed  records  of 
this  meeting  in  the  custody  of  the  White  House. 

Counsel  has  recommended  that  the  Committee  issue  a  similar 
subpoena  to  Mr.  Kennedy  for  notes  that  he  has  in  his  possession 
documenting  this  meeting.  This  subpoena  will  join  the  issue  and 
allow  the  Committee  to  order  both  the  White  House  and  Mr.  Ken- 
nedy to  produce  the  requested  documents. 

Before  ordering  the  White  House  and  Mr.  Kennedy  to  produce 
these  documents,  we  will  afford  them  an  opportunity  to  provide  a 
legal  memorandum  to  the  Committee,  setting  forth  the  reasons 
why  they  believe  these  documents  are  privileged.  They  have  a  right 
to  do  that.  We  have  attempted  to  work  through  that  problem  as  it 
relates  to  whether  or  not  the  issue  of  privilege  was  properly  raised. 

The  Members  of  this  Committee  are  committed  to  obtaining  all 
the  facts  about  Whitewater  and  we  intend  to  do  so  in  a  fair  and 
impartial  manner.  That  is  what  the  American  people  expect  and 
deserve. 

I'm  going  to  ask  Mr.  Chertoff  to  describe  the  proposed  subpoena. 

Mr.  Chertoff.  Mr.  Chairman,  the  proposed  subpoena  is  directed 
to  Mr.  Kennedy  who  is  now  no  longer  with  the  White  House.  It  re- 
quires him  to  produce,  by  5  p.m.  on  December  12,  which  is  this 
Tuesday,  any  and  all  documents,  including  but  not  limited  to  notes, 
transcripts,  memoranda,  or  recordings  reflecting,  referring,  or  re- 
lating to  a  November  5,  1993  meeting  attended  by  William  Ken- 
nedy at  the  offices  of  Williams  &  Connolly. 

I  should  say,  Mr.  Chairman,  there  is  already  outstanding  a  sub- 
poena to  the  White  House  that  encompasses  within  it  any  White 
House  memoranda  that  relate  to  this  meeting.  The  White  House 
responded  to  us  a  couple  of  weeks  ago  by  indicating  that  there  was 
a  memorandum  relating  to  the  meeting  that  they  were  claiming  at- 
torney-client privilege  on. 

This  subpoena  will  put  Mr.  Kennedy's  notes  of  this  same  meeting 
in  exactly  the  same  position  that  the  White  House  is  in,  namely, 
an  outstanding  subpoena  if  he  chooses  to  assert  the  privilege  that 
will  then  be  presented. 

The  procedure  that  is  then  followed,  Mr.  Chairman,  is  that  the 
Committee  makes  a  determination  with  respect  to  both  the  White 
House  documents  and  with  respect  to  Mr.  Kennedy's  notes  of  this 
meeting,  whether  it  wants  to  order  that  they  be  produced  and  the 
Committee  takes  a  position  as  to  whether  they  believe  there  is  an 
attorney-client  privilege  that  applies  here. 

At  that  point,  Mr.  Chairman,  the  Committee  would  be  able  to 
consider  the  memorandum  that  is  submitted  by  Mr.  Kennedy,  if 
any  is  to  be  submitted,  by  December  12  at  the  close  of  business. 

The  Chairman.  Would  you  read  when  that  subpoena  is  dated 
for? 
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Mr.  Chertoff.  The  subpoena  is  dated,  it  is  returnable,  meaning 
it  has  to  either  be  compHed  with  or  there  has  to  be  an  objection 
raised  based  on  a  privilege,  by  5  p.m.  on  December  12,  which  is 
next  Tuesday. 

The  Chairman.  I  would  ask  you  to  read  the  entire  subpoena, 
what  we  asked  for. 

Mr.  Chertoff.  Again,  to  Mr.  William  Kennedy,  produce  any  and 
all  documents,  including  but  not  limited  to  notes,  transcripts, 
memoranda,  or  recordings  reflecting,  referring,  or  relating  to  a  No- 
vember 5,  1993  meeting  attended  by  William  Kennedy  at  the  of- 
fices of  Williams  <&  Connolly. 

I  should  say,  Mr.  Chairman,  Mr.  Kennedy  acknowledged  in  his 
sworn  testimony  here  that  he  does  have  notes  that  relate  to  that 
meeting. 

The  Chairman.  Any  comment  or  discussion  with  respect  to  before 
the  Committee  votes  on  the  issuance  of  the  subpoena? 

Senator  Sarbanes.  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  regret  that  things  have 
come  to  this  state.  I  thought  that  the  proposal  that  Mr.  Kendall 
made  yesterday  was  indeed  forthcoming  in  trying  to  provide  a 
framework  which  would  enable  the  Committee  to  acquire  informa- 
tion it  is  seeking  without  waiving  privileged  communications  and 
without  getting  into  waiving  the  attorney-client  privilege,  a  well- 
recognized  privilege  of  course  in  the  law  and  one  which  I  think  this 
Committee  should  respect. 

I  think  the  proposal  that  was  put  forth,  which  was  discussed  yes- 
terday for  most  of  the  day,  was  forthcoming  to  the  Committee  and 
was  a  way  to  resolve  this  matter  without  undertaking  a  path  which 
may  intrude  into  the  attorney-client  privilege. 

This  is  a  complex  area  of  the  law.  There's  no  question  about  it. 
It's  not  an  area  in  which  one  can  make  off-the-cuff  judgments  and 
it  seems  to  me  that  before  the  Committee  starts  down  this  path, 
that  we  should  have  had  a  careful  examination  of  the  legal  ques- 
tions involved  in  the  attorney-client  privilege.  Including,  if  we 
sought  it,  a  legal  brief  or  memorandum  from  Mr.  Kendall  and  also, 
of  course,  an  analysis  by  the  Office  of  Senate  Legal  Counsel. 
There's  some  very  complicated  questions  here.  I  think  the  Commit- 
tee faces  these  situations. 

First,  we  had  an  offer  that  I  think  would  have  enabled  the  Com- 
mittee to  obtain  all  the  relevant  information  without  invading  the 
attorney-client  privilege.  And  second,  if  the  Committee  intends  to 
start  down  the  path  of  invading  the  attorney-client  privilege,  it 
seems  to  me  that  we  ought  to  have  the  benefit  of  a  more  thorough 
and  comprehensive  legal  analysis  of  that  issue  than  we  have  here- 
tofore received. 

There  are  very  clear,  legitimate  claims  of  attorney-client  privi- 
lege. There  are  important  questions  of  the  scope  of  it,  the  nature 
of  its  coverage,  and  who  is  covered  by  it.  But  I  think  those  are  is- 
sues that  the  Committee  should  have  examined  before  it  proceeded 
to  the  point  of  issuing  the  subpoena. 

So  my  view,  very  simply,  is  we  had  the  offer  of  a  framework 
which  I  thought  was  a  positive  framework  for  dealing  with  this 
matter.  I  regret  that  that  was  not  accepted.   Second,  if  you  are 
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going  to  reject  it  and  move  on,  I  think  before  that  is  done,  the  Com- 
mittee ought  to  have  the  benefit  of  the  kind  of  legal  analysis  of  this 
question  which  I  have  indicated  I  think  ought  to  be  necessary. 
The  Chairman.  Senator  Shelby. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  Chairman,  first  of  all,  I  want  to  commend 
you  for  your  tenaciousness  as  the  Chairman  of  this  Committee  in 
seeking  this  information.  This  information  could  be  central  to  this 
entire  investigation  that's  going  on  here. 

Why  should  we  ask  is  it  central  or  could  be  central?  In  that  infor- 
mation we  are  seeking  that  came  out  of  that  November  5  meeting 
between  these  people  at  the  White  House  where  William  H.  Ken- 
nedy III  took  extensive  notes  of  a  meeting,  a  very  crucial  meeting 
regarding  possibly  information  that  came  into  their  hands  or  was 
gleaned  by  them  improperly. 

If  this  Administration,  Mr.  Chairman,  doesn't  have  anything  to 
hide,  they  ought  to  open  this  up.  They  shouldn't  hide  behind  so- 
called  privilege.  We  know  of  another  Administration  that  did  this 
some  20  years  ago,  and  we  know  what  happened.  It  erodes  public 
trust  in  the  White  House. 

People  are  going  to  already  think,  and  more  so,  that  they  have 
something  to  hide.  If  they  haven't  got  something  to  hide  here,  they 
ought  to  be  forthcoming.  They  shouldn't  come  up  and  say,  well,  we 
are  going  to  present  a  framework  where  we  are  going  to  give  you 
just  a  little  bit  of  this  information  or  we  are  going  to  redact  this 
and  we  are  going  to  hide  this. 

This  is  not  an  ordinary  proceeding.  This  goes  to  the  very  integ- 
rity of  this  Administration.  It's  that  simple.  It's  central  to  this.  I 
believe  if  the  White  House  were  getting  good  advice,  unless  they 
have  something  so  bad  in  these  files,  admissions  that  would  really 
blow  the  top  off  of  this  investigation  that's  been  going  on,  or  even 
if  they  do,  they  ought  to  be  forthcoming  with  the  American  people. 

Mr.  Chairman,  I  commend  you  for  your  leadership. 

The  Chairman.  Senator  Hatch. 

Senator  DODD.  Mr.  Chairman,  can  I  be  heard? 

The  Chairman.  Well,  I'll  recognize  Senator  Hatch,  and  then  I'll — 
oh,  I'm  sorry.  Senator  Dodd,  then  Senator  Hatch.  We'll  keep  it 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Certainly. 

Senator  DODD.  Mr.  Chairman,  I  think  the  die  has  been  cast  on 
this.  We  will  go  through  some  statements  here,  and  if  we  could  di- 
vorce ourselves,  for  a  moment,  from  the  case  at  hand,  because  I  do 
think  as  a  Committee  here  we  have  a  burden  to  bear,  not  just  in 
terms  of  how  we  handle  this  particular  situation,  but  I  am  deeply 
concerned  about  what  is  occurring  in  this  town  repeatedly  year 
after  year.  More  special  counsels  and  independent  investigators 
and  Committees.  Every  single  dispute  seems  to  immediately  ex- 
plode into  this  approach.  And  I  will  tell  you,  we  are  on  a  bad  track 
in  my  view,  a  bad,  bad  track. 

It  involves  Members  of  our  own  colleagues,  it  involves  every 
agency  that  comes  up.  We've  got  to  be  far  more  mature,  it  seems 
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to  me,  in  looking  at  these  things  and  try  and  find  ways  to  resolve 
these  disputes  so  that  we  can  come  to  some  conclusion. 

Now,  all  of  us  on  this  Committee  understand  and  appreciate  the 
importance  of  the  attorney-client  privilege.  We  also  are  all  under- 
standing here  of  the  politics  of  it.  Anytime  anyone  stands  up  here 
and  invokes  that,  there  is  an  immediate  patina  that  someone's  try- 
ing to  hide  something.  We  all  know  it,  we've  seen  it,  we've  seen  it 
with  other  people.  It  just  is  automatic.  Happens  in  the  private  sec- 
tor, happens  in  the  public  sector.  Unavoidable. 

Yet  I  think  we  all  appreciate,  as  well,  that  that  is  a  deeply  en- 
shrined and  deeply  held  view  of  this  right  of  people  to  be  able  to 
protect  themselves  when  they  talk  to  their  lawyers. 

We  are  talking  about  the  First  Family  here,  we  are  talking  about 
the  Presidency,  and  so  it  has  a,  the  pyrotechnics  around  it  obvi- 
ously are  obvious. 

But  I  just  urge  my  colleagues  to  think.  What  we  have  normally 
done  in  these  situations  where  we  have  been  potentially  on  a  road 
to  a  constitutional  confrontation  between  the  Executive  and  Legis- 
lative Branch,  is  to  try  and  find  some  way  to  resolve  it. 

Now,  we  have  the  Executive  Branch  coming  forward  here,  offer- 
ing some  solutions  on  how  we  can  get  the  necessary  information 
the  Committee  needs  without  violating  the  attorney-client  privilege 
and  putting  some  court  into  the  position  of  choosing  between  the 
Executive  and  Legislative  Branches. 

And  these  matters  always  come  back,  you  start  extending  the  en- 
velope further  and  further.  In  this  case,  it's  this  particular  Admin- 
istration. Next  week,  next  month,  it's  one  of  our  colleagues,  it's  a 
Committee,  it's  some  other  agency,  it's  the  next  Administration. 

At  some  point,  we've  got  to  have  an  historical  perspective  here 
about  what  we  do  and  the  road  we  travel.  Despite  the  temptation, 
the  lure  and  the  excitement,  the  giddiness  we  engage  in  when  we 
see  someone  sort  of  dangling  there,  because  we've  got  them  on  the 
ropes.  We've  got  them  in  that  dreadfully  ugly  photograph,  sitting 
there  huddled  with  their  attorneys,  trying  to  figure  out  how  not  to 
answer  something  because  it  falls  into  the  area  of  attorney-client 
privilege. 

Now,  I  gather  this  isn't  going  to  make  much  difference  what  I 
say  to  you  here,  but  it's  dangerous  the  road  we're  going  down.  It's 
very,  very  dangerous  and  we  are  building  up  precedents  here  that 
I  think  come  to  hurt  us. 

So  I  would  urge  that  we  try,  over  the  next  few  days,  this  is  Fri- 
day, see  if  the  Committee  and  their  staff  with  the  White  House 
Counsel  can't  find  some  way  to  try  and  resolve  this  by  Monday  to 
see  if  we  can't  get  closer  and  come  to  the  point  the  Chairman  is 
I  think  legitimately  trying  to  get  at  here. 

It  seems  to  me  we  ought  to  do  that  without  going  through  these 
confrontations.  I  appreciate  the  views  of  those  who  have,  boy,  we've 
got  them  on  the  ropes  now.  We've  got  those  headlines,  we've  got 
this  thing  working  for  us  here  politically.  But  think  beyond  those 
headlines,  think  about  next  month,  next  year.  Think  about  a  couple 
of  years  from  now  when  we  come  back  to  these  issues  and  the 
precedents  are  set  in  this  area. 

So,  Mr.  Chairman,  I  would  urge  to  delay  a  vote  on  this  to  see 
if  we  can't  reach  some  agreement  here.  The  Senator  from  Maryland 
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is  absolutely  correct.  This  is  a  very  delicate  point,  it  is  a  serious 
point,  attorney-client  privilege,  and  to  see  if  there  isn't  some  way 
to  come  to  closure  so  that  we  get  the  information  the  Committee 
needs  without  having  to  go  down  this  particular  path. 

The  Chairman.  I  first  of  all  want  to  say  that  I  certainly  do  ap- 
preciate the  Senator's  comments,  and  I  am  not  going  to  disagree. 

Indeed  we  have,  and  I  believe  the  Senator  would  acknowledge 
that  we  have  worked  to  avoid  these  kinds  of  conflicts,  not  only  with 
the  White  House  but  even  with  other  people,  people  not  in  Govern- 
ment directly,  to  attempt  to  recognize  their  rights  and  privacy  et 
cetera,  and  we  have  delayed  even  this  particular  vote  because  we 
did  attempt  to  work  out  an  accommodation. 

It  is  my  intention  to  go  forward  with  a  vote.  However,  let  me  say 
this.  They  will  still  have  an  opportunity  to  submit  any  legal  memo 
on  this,  and  they  still  will  have  an  opportunity  and  I  advise  and 
instruct  Counsel  that  if  there  is  a  manner  in  which  we  can  work 
this  out  to  avoid  a  constitutional  test  and  satisfy  the  needs,  legiti- 
mate needs  of  this  Committee,  they  are  to  do  so.  They  are  to  be 
instructed  to  do  so. 

Senator  Hatch. 

OPENING  COMMENTS  OF  SENATOR  ORRIN  G.  HATCH 

Senator  HATCH.  Thank  you,  Mr.  Chairman.  I  am  glad  to  hear 
that.  I  don't  think  there's  any  giddiness  on  this  side,  nor  do  I  know 
anybody  on  the  ropes  right  now.  Frankly,  this  is  a  constitutional 
issue  that  is  of  great  import  and  something  that  is  very  important 
to  us  all. 

I  understand  that  the  White  House  claims  that  the  November 
meeting  is  privileged  by  analogizing  the  White  House  to  a  corpora- 
tion and  President  Clinton  is  the  CEO.  If  I  understand  it  correctly, 
they  suggest,  or  at  least  somebody  has,  that  if  a  CEO  has  done 
something  wrong  that  might  have  corporate  overtones  but  then  it 
turns  out  to  be  a  personal  matter,  he  has  the  right  to  have  his  cor- 
porate attorneys  meet  with  the  personal  attorneys.  This  is  a  faulty 
analogy. 

Neither  the  DC  Circuit  nor  the  Supreme  Court  have  ever  held 
that  the  White  House  and  the  White  House  Counsel  are  at  all  anal- 
ogous to  a  corporation  or  corporate  counsel.  And  even  if  we  were 
to  accept  this  analogy,  that  would  imply  that  at  one  point, 
Whitewater  was  seen  by  the  White  House  to  involve  matters  in- 
volving the  institution  of  the  Presidency  and  public  issues.  If  that 
is  true,  then  why  doesn't  the  White  House  admit  this?  And  if  it  is 
true,  then  why  hasn't  the  White  House  asserted  executive  privilege 
and  not  attorney-client  privilege? 

Mr.  Chairman,  you  asked  me  to,  and  I  take  no  pleasure  in  this, 
I  guess  in  a  sense,  I  have  helped  foment  this  because  of  the  ques- 
tions I  asked  Mr.  Kennedy  the  other  day.  But  they  are  important 
questions  and  these  are  very  important  issues. 

I  don't  think  the  White  House  necessarily  has  to  be  disadvan- 
taged by  obeying  the  law.  And  you  have  asked  me  to  kind  of  cover 
this  issue,  so  if  I  can,  I  will  try  to  do  so  in  an  expeditious  but  yet 
as  thorough  manner  as  I  can  in  these  few  minutes. 

And  as  I  understand  it,  former  Associate  White  House  Counsel 
William  Kennedy  asserted  his  right  of  attorney-client  privilege  in 
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refusing  to  answer  this  Committee's  questions  on  Tuesday,  Decem- 
ber 5. 

As  it  is  generally  defined,  the  attorney-client  privilege  only  pro- 
tects communications  between  a  client  and  his  attorney  made  in 
anticipation  of  litigation.  I  don't  think  that's  here.  The  privilege  can 
be  asserted  only  by  the  client,  meaning  in  this  case,  President  Clin- 
ton, on  behalf  of  the 

Senator  Dodd.  Is  the  Senator  correct  in  that  analysis? 

Senator  Hatch.  Yes,  I  am. 

Senator  Dodd.  Well, 

Senator  Sarbanes.  I  never  heard  that  attorney-client  was  limited 
only  to  litigation  matters.  That's  not  accurate. 

Senator  Hatch.  No,  you  can — let  me  finish. 

The  communication  is  protected  by  the  attorney-client  privilege 
only,  in  my  opinion,  if  it  meets  those  requirements.  Now  a  client 
can  lose  the  privilege,  either  by  intentionally  waiving  the  commu- 
nication or  by  disclosing  it  to  a  third  party. 

Let's  say,  even  if  you're  right,  it  isn't  made  in  anticipation  of  liti- 
gation or  of  legal  problems.  Even  so,  it's  protected  only  if  it,  you 
know,  you  can  lose  the  privilege  either  by  intentionally  waiving  it 
or  by  disclosing  it  to  a  third  party. 

While  serving  as  Associate  White  House  Counsel,  Mr.  Kennedy 
attended  a  meeting  on  November  5,  1993,  to  discuss  Whitewater. 
Jim  Lyons,  Bernie  Nussbaum,  Bruce  Lindsay,  David  Kendall,  Neal 
Eggleston,  and  Steve  Engstrom,  all  lawyers,  were  at  the  meeting. 

Those  representing  the  Office  of  the  President  and  the  United 
States  were  Nussbaum,  Eggleston,  and  Kennedy.  Lawyers  repre- 
senting the  President  in  a  personal  capacity,  as  I  understand  it, 
were  Kendall  and  Engstrom.  Mr.  Lyons  had  previously  represented 
the  Clintons  in  a  personal  capacity. 

Mr.  Lindsay  did  not  serve  in  the  White  House  Counsel's  Office 
at  the  time  but  rather  served  in  the  White  House  Personnel  Office. 
To  say  that  he  represented  the  Office  of  the  President  in  a  legal 
capacity  at  this  meeting  is  dubious  at  best. 

Mr.  Lindsay  testified  before  this  Committee  on  Tuesday,  Novem- 
ber 28,  and  stated,  "The  purpose  of  this  meeting  was  Whitewater 
Development  Corporation,"  but  he  refused  to  elaborate  further. 

The  privilege  can  only  be  asserted  by  the  client.  The  White 
House  Counsel's  Office  instructed  Mr.  Kennedy  to  assert  attorney- 
client  privilege  over  the  meetings  and  discussions  on  November  5, 
1993.  The  White  House  must  have  been  acting  under  the  authority 
of  the  President. 

Now  while  working  as  Associate  White  House  Counsel,  Mr.  Ken- 
nedy was,  and  admits  that  he  was,  a  Government  employee.  Under 
Ethics  Rules,  Government  attorney  employees  cannot  take  private 
clients  while  on  Government  time,  even  if  that  private  client  hap- 
pens to  be  the  President.  Therefore,  the  attorney-client  privilege 
cannot  apply  to  personal  matters  that  are  discussed  between  the 
President  and  Government  lawyers. 

President  Clinton  has  a  private  attorney,  a  Mr.  Kendall  of  Wil- 
liams &  Connolly.  There  could  not  have  been  a  private  attorney- 
client  relationship  between  the  President  and  Mr.  Kennedy,  at 
least  relating  to  the  President's  private  legal  affairs. 
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Even  if  Mr.  Kennedy  had  an  attorney-client  privilege  with  the 
President  in  the  past,  the  only  thing  that  could  be  protected  would 
be  communications  between  the  client  and  Mr.  Kennedy  himself. 
Thus,  past  communications  on  Whitewater  between  the  President 
and  Mr.  Kennedy  might  arguably  be  protected  but  current  con- 
versation on  Whitewater  could  not  be  protected. 

According  to  Mr.  Kennedy,  no  one  present  at  the  meeting  com- 
municated with  the  President  during  that  meeting.  No  one  exam- 
ined any  written  memoranda  from  the  President  or  drafted  any  to 
him.  Thus,  there  were  no  oral  or  written  communications  between 
the  attorney  and  client  that  could  receive  the  privilege. 

Last  week,  to  complicate  the  matter  worse.  White  House  Spokes- 
man Mark  Fabiani,  while  addressing  the  press,  answered  two 
questions  relating  to  the  substance  of  Mr.  Kennedy's  November  5 
meeting  on  Whitewater.  Fabiani's  information  was  apparently 
based  on  Mr.  Kennedy's  notes.  Therefore,  Fabiani  waived  the  attor- 
ney-client privilege  by  divulging  what  happened  during  this  meet- 
ing, if  there  was,  in  fact,  an  attorney-client  privilege  to  begin  with. 

A  client  cannot  exercise  the  privilege  selectively,  disclosing  some 
of  the  contents  of  the  document  and  refusing  to  disclose  other  con- 
tents, and  certainly  disclosing  information  to  the  press  or  press  of- 
ficer would  result  in  the  privilege  being  waived. 

Now  Mr.  Kennedy  could  claim  that  his  notes  or  the  work  of  the 
meeting  are  protected  by  the  work  product  privilege.  The  work 
product  privilege  protects  an  attorney's  written  work  and  his 
thoughts  concerning  a  case  involved  in  litigation  by  and  large.  This 
privilege  can  be  overridden  for,  "good  cause,"  such  as  an  inability 
to  acquire  the  documents  from  any  other  source. 

The  work  product  privilege  could  be  overridden  if  the  Committee 
cannot  obtain  them  in  any  other  way.  And  even  though  the  Presi- 
dent has  promised  to  cooperate  fully  with  this  Committee  and  to 
be  open  on  these  issues  with  the  i^erican  public,  he  is  now  at- 
tempting to  assert  a  privilege  over  an  important  discussion  con- 
cerning Whitewater  matters. 

No  discussions  Mr.  Kennedy  had  while  he  was  Associate  White 
House  Counsel  are  privileged,  in  my  opinion.  Mr.  Kennedy's  refusal 
to  answer  the  question  has  no  legal  basis  and  is  impeding  the  Com- 
mittee's investigation.  And  the  Committee,  in  order  to  fulfill  its 
constitutional  obligation,  it  seems  to  me,  needs  to  issue  the  subpoe- 
nas if  we  can't  get  this  material  in  any  other  way. 

This  is  basically  a  question  of  institutional  integrity.  That's  what 
it  comes  down  to. 

I  may  have  misspoken  a  little  bit  here,  and  I  think  it  was  fair 
for  you  to  point  out  that  the  attorney-client  privilege  can  arise  in 
other  circumstances  other  than  in  anticipation  of  litigation.  So  I 
probably  did  go  too  far  there.  But  for  providing  legal  advice,  that 
point  doesn't  really  matter  for  the  purpose  of  asserting  attorney-cli- 
ent privilege.  The  points  that  I  have  made  are  still  valid.  There 
just  isn't  any  attorney-client  privilege  in  this  instance.  I  don't  think 
anybody  can  effectively  argue  that  there  is. 

And  frankly,  even  if  you  did  argue  that  there  is,  what's  wrong 
with  being  forthcoming  and  giving  the  information  that  basically 
everybody  knows  must  have  come  from  that  particular  meeting  or 
must  have  arisen  out  of  that  particular  meeting? 
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The  Chairman.  I  know  there  are  a  number  of  my  colleagues,  and 
I  thank  the  Senator,  and  I  did  ask  him  to  review  this  matter.  I 
know  there  are  a  number  of  Senators  and  I  do  not  intend  to  cut 
anybody  off.  I'm  going  to  let  them  all  have  an  opportunity  to  speak 
to  the  issue. 

The  fact  of  the  matter  is,  there  are  a  number  of  my  colleagues 
who  have  planes  to  catch,  and  will  be  leaving  within  a  matter  of 
minutes.  I  intend  to,  as  it  relates  to  the  question  of  the  issuance 
of  subpoenas,  ask  Mr.  Chertoff  to  explain  the  other  three  subpoe- 
nas, then  take  the  matter  to  a  vote,  and  then  we'll  take  statements. 

Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Chairman,  in  addition  to  the  subpoena 

Senator  Simon.  Mr.  Chairman.  There  are  only  two  or  three  of  us 
here,  and  we'll  make  our  comments  brief,  but  I  think  our  colleague 
from  Illinois 

The  Chairman.  Senator  Simon,  I'm  asking  you  to  please  respect 
the  fact  that  I  have  some  Members  who  are  going  to  be  leaving. 

Senator  SiMON.  I  understand,  and  I  will  just  take  a  minute,  but 
I  think  we  ought  to  have  the  debate  before  we  vote,  and  not  after 
we  vote. 

[Laughter.] 

The  Chairman.  Senator,  I  understand  but  in  fairness  to  the 
Chairman  and  to  the  Committee,  and  I  say  to  the  Chairman,  this 
has  been  an  issue  that  we  have  discussed  now  over  a  period  of 
days.  I  have  put  off  a  vote  on  this  so  as  to  attempt  to  resolve  this 
without  the  necessity  of  having  this  vote.  It's  not  a  question  that 
we  are  just  putting  this  through  without  there  being  sufficient  de- 
bate. Some  of  my  colleagues  are  going  to  have  to  leave. 

I  also  leave  open  this,  at  the  suggestion  of  Senator  Dodd,  and  I 
don't  take  it  lightly,  that  indeed,  if  there  is  an  opportunity  and  if 
the  White  House  is  able  to  satisfy  their  counsel  to  satisfy  their  con- 
cerns and  our  concerns,  we  will  proceed  without  the  issuance  of  a 
subpoena. 

Go  ahead.  Senator. 

Senator  SiMON.  I  shall  be  briefer  than  you,  Mr.  Chairman. 

First  of  all,  the  White  House  should  be  as  forthcoming  as  pos- 
sible without  setting  bad  precedents.  Second,  I  think  we  have  to  be 
careful  that  we  don't  set  bad  precedents.  Frankly,  and  I  don't  mean 
this  critically  of  anyone,  if  I  had  been  at  the  meeting  when  we  sent 
this  letter  to  Mrs.  Clinton,  I  would  have  voted  against  it.  I  think 
it  is  a  very  bad  precedent. 

For  a  democracy  to  function  effectively,  people  have  to  use  self- 
restraint.  That's  true  of  people  in  the  White  House,  that's  true  of 
Members  of  the  U.S.  Senate.  I  think  we're  going  down  a  path  that 
is  not  going  to  be  viewed  as  a  good  one  for  the  future  of  our  coun- 
try. I'm  going  to  vote  no. 

Senator  Sarbanes.  Would  the  Senator  yield  for  just  a  second? 

Senator  Simon.  Be  pleased  to  yield. 

Senator  Sarbanes.  Mr.  Chairman,  I  just  want  to  make  the  obser- 
vation that  the  need  for  careful  legal  briefing  of  this  issue  before 
the  Committee  started  down  this  path  I  believe  was  amply  dem- 
onstrated in  Senator  Hatch's  comments,  that  the  attorney-client 
privilege  applied  only  in  anticipation  of  litigation,  which  he  subse- 
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quently  corrected  at  the  end  of  his  statement.  But  that  was  the 
premise  of  his  statement. 

I  think  it  just  underscores 

Senator  Hatch.  I  just  overspoke. 

Senator  Sarbanes  [continuing].  The  complexity  of  the  issue. 
None  of  us  pretends,  I  don't  think,  to  be  an  expert  on  this  particu- 
lar subject  matter. 

Senator  MuRKOWSKi.  Mr.  Chairman,  just  five  words. 

This  wouldn't  be  necessary  if  we  had,  from  the  White  House,  the 
degree  of  material  and  the  forthrightness  that  we  had  asked  for, 
and  I  think  the  Chairman  is  quite  correct  in  his  proposal  that  it 
might  not  be  necessary  if  they  choose  to  cooperate.  I  believe  it's 
just  as  simple  as  that,  and  I  would  urge  that  we  go  ahead  with  a 
vote. 

The  Chairman.  I  am  going  to  ask  Counsel  to  describe  the  other 
three  subpoenas  and  then  we  will  vote  on  all  four  subpoenas. 

Mr.  Chertoff.  Mr.  Chairman,  the  first  subpoena  is  what  I  have 
previously  described  as  the  one  to  Mr.  Kennedy  for  his  notes,  re- 
turnable on  December  12.  Two  subpoenas  have  been  prepared  for 
the  Committee  that  would  be  returnable,  require  appearances  of 
witnesses  at  9:30  a.m.  on  December  13.  One  is  directed  to  Mr.  Wil- 
liam Burton,  and  the  other  is  directed  to  Ms.  Sylvia  Matthews. 
These  do  not  require  the  production  of  documents,  they  require  per- 
sonal appearance  before  the  Committee  to  give  testimony. 

Briefly,  Mr.  Chairman 

Senator  Sarbanes.  Well,  the  ones  I  have  in  front  of  me  are  De- 
cember 12. 

Mr.  Chertoff.  I'm  sorry.  I  believe  we  have  corrected  it.  I  believe 
there  is  a  later  version  of  December  13  which  is  Wednesday  at  9:30 
a.m. 

The  Chairman.  Will  you  see  to  it  that  the  Senators  have  the  sub- 
poena with  respect  to  Mr.  Burton  and  Ms.  Matthews,  Wednesday, 
December  13. 

Senator  Sarbanes.  We've  got  it. 

The  Chairman.  Would  you  see  to  it  that  Mr.  Ben-Veniste  has. 

Mr.  Chertoff.  Mr.  Chairman,  to  explain  the  significance  of  this. 
In  the  letter  we  received  yesterday,  indicating  that  perhaps  the 
phone  call  to  the  mystery  number  was  really  to  Mr.  McLart/s  of- 
fice and  that  Mr.  Burton  had  a  recollection  of  talking  to  the  First 
Lady,  that's  why  we  are  calling  Mr.  Burton.  Ms.  Matthews  was 
present  during  the  entire  period  in  the  office. 

Finally,  the  last  subpoena,  which  is  for  an  appearance  at  9:30 
a.m.  on  December  14,  which  is  next  Thursday,  is  to  Ms.  Thomases. 
Again,  it  does  not  require  the  production  of  records.  The  reason  is 
self-evident  based  on  what  we've  discussed  earlier. 

Senator  Sarbanes.  Do  we  have  reason  to  think  that  Ms.  Mat- 
thews would  not  come  voluntarily?  I  mean  why  are  you  placing  her 
under  a  subpoena? 

The  Chairman.  It's  been  the  judgment  of 

Senator  Sarbanes.  I  mean  she  has  been,  I  thought,  an  extraor- 
dinarily cooperative  witness. 

The  Chairman.  The  judgment  of  the  Chair,  as  it  relates  to  Susan 
Thomases,  where  we  have  had  a  representation  that  she  was  to  ap- 
pear on  a  Monday,  and  could  not  Thursday.  Then  we  find  out  that 
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she  couldn't  make  it  Monday.  We  attempted  to  set  it  up  for 
Wednesday  when  her  counsel  said  she  could  be  here,  then  we  were 
told,  no,  she  couldn't  be  here  on  Wednesday,  she  was  coming  back 
from  Brazil.  And  so  we  even  went  the  further  step  of  moving  this 
to  the  Thursday. 

The  Committee  should  not  be  played  with  or  dealt  with  in  a 
manner  that  is  less  than  candid  and  straightforward.  If  indeed  Syl- 
via Matthews  and  her  representative  or  attorney  says  that  she  can 
be  here,  I  will  instruct  the  Counsel,  and  gives  us  an  agreement 
that  she  can  and  will  be  here,  not  to  go  forward  with  the  subpoena. 
But  in  lieu  of  that,  I'm  going  to  ask  that  we  issue  subpoenas  en 
bloc,  as  enumerated  by  Counsel,  and  ask  for  a  vote  on  it. 

At  this  time,  I  would  ask  the  Clerk  to  call  the  roll. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  a  separate  vote  on  the 
Kennedy  subpoena. 

The  Chairman.  You  want  a  separate  vote  on  the  Kennedy  sub- 
poena? 

Senator  Sarbanes.  The  other  subpoenas,  I  take  it,  you  are  going 
to  contact  the  parties,  and  if  they  can  come,  you  are  not  going  to 
serve  the  subpoena. 

The  Chairman.  No,  not  Ms.  Thomases. 

Senator  Sarbanes.  Matthews,  Matthews. 

The  Chairman.  Ms.  Matthews,  that's  correct. 

Senator  Sarbanes.  She  was  a  very  cooperative  person. 

The  Chairman.  That's  absolutely  correct.  But  as  it  relates  to 
Susan  Thomases,  I  am  going  to  ask  that  we  have  two  separate 
votes.  We  will  first  vote  on  the  Kennedy,  and  then  we  will  vote  on 
Thomases. 

The  subpoena  as  it  relates  to  William  Kennedy  and  the  produc- 
tion of  his  records  as  called  for  in  the  subpoena. 

Senator  Sarbanes.  Well,  Mr.  Chairman,  I'll  make  it  easy  for  our 
colleagues.  I'm  prepared  to  support  the  other  subpoenas. 

The  Chairman.  OK. 

Senator  Sarbanes.  We  could  just  do  that  by  voice  vote. 

The  Chairman.  As  the  Ranking  Member  and  the  Chairman  have 
agreed  that  the  subpoenas  will  be  issued  as  it  relates  to  Ms. 
Thomases,  Mr.  Burton,  and  Ms.  Matthews. 

Senator  Sarbanes.  But  you're  going  to  ascertain  on  Matthews. 

The  Chairman.  We  will  ascertain  on  Burton  and  Matthews  if 
they  can  and  will  be  here. 

Ms.  Thomases  the  subpoenas  will  issue. 

Now,  as  it  relates  to  Mr.  Kennedy  and  his  documents,  the  Clerk 
will  call  the  roll. 

The  Clerk.  Senator  D'Amato? 

Senator  D'Amato.  Aye. 

The  Clerk.  Mr.  Shelby? 

Senator  Shelby.  Aye. 

The  Clerk.  Mr.  Bond? 

Senator  Bond.  Aye. 

The  Clerk.  Mr.  Mack? 

Senator  Mack.  Aye. 

The  Clerk.  Mr.  Faircloth? 

Senator  FAIRCLOTH.  Aye. 

The  Clerk.  Mr.  Bennett? 
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Senator  Bennett.  Aye. 
The  Clerk.  Mr.  Grams? 
Senator  GRAMS.  Aye. 
The  Clerk.  Mr.  Domenici? 
Senator  Domenicl  Aye. 
The  Clerk.  Mr.  Hatch? 
Senator  Hatch.  Aye. 
The  Clerk.  Mr.  Murkowski? 
Senator  MuRKOWSW.  Aye. 
The  Clerk.  Mr.  Sarbanes? 
Senator  Sarbanes.  No. 
The  Clerk.  Mr.  Dodd? 
Senator  Dodd.  No. 
The  Clerk.  Mr.  Kerry? 
Senator  Sarbanes.  No  by  proxy. 
The  Clerk.  Mr.  Bryan? 
Senator  SARBANES.  No  by  proxy. 
The  Clerk.  Mrs.  Boxer? 
Senator  Sarbanes.  No  by  proxy. 
The  Clerk.  Ms.  Moseley-Braun? 
Senator  Sarbanes.  No  by  proxy. 
The  Clerk.  Mrs.  Murray? 
Senator  Sarbanes.  No  by  proxy. 
The  Clerk.  Mr.  Simon? 
Senator  Simon.  No. 

The  Chairman.  The  ayes  are  10,  the  noes  are  8,  the  Committee 
will  issue  the  subpoena. 
Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUGH  FAIRCLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

I  have  a  statement  and  I  am  going  to  keep  it  brief. 

It  has  become  obvious  to  the  Committee  and  the  American  people 
that  what  we  have  today  and  what  we  are  dealing  with  is  a  White 
House  coverup. 

The  actions  of  the  White  House  yesterday  in  dealing  with  the  re- 
quests of  this  Committee  was  absolutely  outrageous.  The  Commit- 
tee asked  the  White  House  to  come  with  four  simple  questions. 
They  failed  to  answer  the  questions  in  the  week  that  we  gave 
them.  Then,  in  responding  to  the  Committee,  they  released  their 
answer  to  the  press  before  they  released  it  to  the  Committee.  The 
press  had  it  yesterday  afternoon.  We  got  it  at  8  p.m.  last  night.  The 
handling  of  this  Committee  by  the  White  House  has  become  a  dis- 
grace and  an  insult  to  the  integrity  of  the  Committee. 

About  the  mysterious  phone  number  itself.  The  White  House 
could  have  answered  these  questions  a  long  time  ago,  but  they 
didn't;  they  stonewalled.  They  didn't  want  the  Committee  to  know 
the  full  extent  of  Mrs.  Clinton's  involvement  in  the  handling  of 
Vince  Foster's  office  the  night  of  his  death,  and  she  apparently  was 
in  total  charge. 

Second,  Mr.  Chairman,  the  issue  of  the  notes  on  November  5,  in 
which  Mr.  Kennedy  and  Mr.  Lindsay  were  participants,  if  you'll  re- 
member, it  was  a  total  stonewalling  and  this  has  taken  place  by 
witnesses  that  this  meeting  on  the  18  and  19 — on  the  18,  was  lit- 


1608 

erally  the  missing  18  minutes  of  the  Whitewater  meeting.  It  is 
comparable  to  the  18  minutes  of  the  Watergate  hearings.  It's  the 
missing  18  minutes  and  we  need  to  find  it. 

I  think  it  is  because  they  got  together  and  gave  out  marching  or- 
ders as  to  how  they  could  block  and  cover  up  the  White  House  and 
cover  up  David  Hale's  getting  close  to  the  President. 

I  think  we  need  to  ascertain  if  there  were  more  meetings.  Mr. 
Kennedy  said  this  was  the  first  one  he  had  been  invited.  He  said 
he  hadn't  been  invited  to  one  before.  I  think  if  there  were  others 
that  he  hadn't  been  invited  to,  we  need  to  find  out  about  them. 

And  I'm  looking  forward  to  questioning  Mr.  Burton  and  what  he 
had  to  say  to  Mrs.  Clinton  on  the  night  of  the  telephone  call. 

Thank  you. 

The  Chairman.  Senator  Bennett. 

[No  response.] 

Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  MURKOWSKI.  Mr.  Chairman,  it  seems  to  me  to  be  appro- 
priate to  enter  into  the  record  of  the  hearing  today,  the  December 
8,  Wall  Street  Journal  article,  "Subpoena  Time"  Review  &  Outlook 
and  I  would  ask  that  that  be  entered  into  the  record. 

I  refer  specifically  to  one  paragraph,  if  I  may.  It  reads  as  follows: 

So  we  have  the  spectacle  of  a  President  ordering  officials  paid  by  taxpayers  not 
to  answer  questions  from  the  rest  of  the  Government  about  what  they  discussed 
with  the  private  attorney  defending  his  private  interests  in  the  midst  of  an  Inde- 
pendent Counsel's  investigation  of  potential  criminal  violations. 

I  certainly  am  sensitive  to  Senator  Dodd's  concerns.  I  am  also 
sensitive  to  the  obligation  of  this  Committee  to  proceed  with  infor- 
mation when  we,  through  an  orderly  process  that  was  established 
by  both  the  Chairman  and  the  Ranking  Member  to  get  the  informa- 
tion, and  we  have  reached  a  point  where  we  cannot  get  the  infor- 
mation as  a  consequence  of  an  extraordinary  set  of  circumstances 
that  suggest  that  I  don't  recall,  I  don't  remember,  I  don't  have  an 
independent  recollection,  to  the  point  where  this  has  become  nec- 
essary. 

So,  Mr.  Chairman,  I  think  it's  appropriate  that  the  action  taken 
by  the  Committee  in  issuing  the  subpoenas  is  the  only  alternative 
to  gather  the  necessary  information  so  that  this  process  can  con- 
tinue and  reach  a  conclusion. 

Thank  you. 

The  Chairman.  I  thank  the  Senator. 

Before  yielding  to  Senator  Sarbanes  for  any  comments  he  might 
want  to  make,  I  think  it  is  regrettable  that  we've  reached  a  point 
where  I  think  some  basic  fundamental  good  faith  working  together 
has  not  been  achieved.  I  am  particularly  distressed  at  the  lengths 
we  had  to  go  to  before  we  began  to  get  any  information  as  relates 
to  the  202  telephone  number,  the  so-called  mystery  phone  number. 

I  think  that  common  sense  would  have  called  upon  the  represent- 
atives of  the  White  House,  and  I  don't  put  it  at  the  door  of  Ms. 
Sherburne,  because  she's  not  the  person  who  makes  these  deci- 
sions, but  whoever  made  the  decision  should  have  made  it  a  long 
time  ago  to  say,  hey,  by  the  way,  this  is  the  telephone  number.  Not 
wait  until  the  liy2-hour  until  we  get  down  to  crunch  time  as  it  re- 
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lates  to  getting  a  specific — I  mean,  they're  operating  like  the  CIA. 
Unless  you  ask  the  absolute  precise  question,  did  John  Jones  him- 
self enter  the  building,  you  ask  do  you  know  of  anybody,  no  they 
won't  tell  you.  But  if  you  say  John  Jones,  with  particularity,  then 
they  say  yes,  but  you  didn't  ask  John  Jones.  I  mean,  it's  just  in- 
credible. 

That  is  not  in  good  faith,  and  you  can  take  that  back  to  your  rep- 
resentative, Ms.  Sherburne.  It's  not  directed  at  you  because  that's 
above  your  pay  grade. 

That  kind  of  thing,  sending  us  documents  regularly  at  5:00 
o'clock,  6:00  o'clock,  I  mean,  after  the  hours.  It  does  not  create  a 
climate. 

Notwithstanding  I  say  that  this  Senator  and  this  Committee 
stands  ready  to  work  in  a  cooperative  manner  to  avoid,  if  possible, 
those  kinds  of  clashes  that  will  be  inevitable  if  we  keep  what  I  be- 
lieve to  be  a  stonewalling  attitude  as  it  relates  to  Ms.  Thomases. 
Her  conduct  to  date  and  her  testimony  before  this  hearing  has  been 
totally  lacking. 

She  would  have  us  believe  that  she  doesn't  remember  anybody 
that  she's  talked  to.  The  only  people  she  ever  talked  to  at  the 
White  House  were  some  people  that  she  was  attempting  to  give 
comfort  to,  and  even  those  people  she  doesn't  remember. 

As  the  evidence  continues  to  mount  and  the  facts  extracted,  we 
should  have  been  well  down  this  road.  We  should  have  had  this 
concluded  and  with  any  cooperation,  could  have  been  into  the  other 
phase.  The  sad  story  is,  we're  going  to  be  accused  of  dragging  this 
out,  or  supposedly,  we're  going  to  lose  interest  in  what  we  have  to 
do.  We're  not  going  to  lose  interest.  The  Chairman  and  the  Com- 
mittee is  not  going  to  give  up.  We're  going  to  do  our  job. 

And  certainly  if  we  could  have  some  cooperation  as  it  relates  to 
those  areas  that  we  can  and  are  entitled  to  cooperation  and  the 
American  people,  it  would  be  a  better  process  for  all,  a  much  better 
process  to  follow. 

So  I'm  sorry  that  it's  come  to  this.  We  attempted  to  avoid  it,  but 
I  hope  it  underscores  the  determination  to  do  what  we  have  to  do. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  want  to  point  out  that  it's 
very  easy  to  sort  of  portray  the  White  House  as  not  cooperating. 
That  doesn't  square  with  the  tremendous  amount  of  information 
that  they  have  provided  to  this  Committee. 

Now  the  proposal  made  yesterday  by  Mr.  Kendall  was  an  effort 
to  allow  the  Committee  to  get  information  and  yet  preserve  the  at- 
torney-client privilege.  I  thought  it  was  a  good  faith  effort  to  do 
that. 

Senator  Faircloth  earlier  said,  well,  I  want  to  find  out  whether 
they  were  given  marching  orders  to  come  out  of  that  meeting  in 
order  to  go  out  and  obtain  information. 

Mr.  Kendall  very  specifically  yesterday  recognized  that  as  an 
area  in  which  the  Committee  could  ask  whether,  after  the  meeting, 
White  House  officials  undertook  to  obtain  such  information. 

In  other  words,  the  very  thing  that  Senator  Faircloth  fastened  on 
here  as  something  he  wanted  to  know,  Mr.  Kendall,  in  his  effort 
to  try  to  accommodate  the  needs  of  the  Committee  and  protect  the 
attorney-client  privilege,  indicated  in  the  proposal  he  made  yester- 
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day  would  be  a  matter  we  could  inquire  as  to  whether  these  people, 
after  that  meeting,  undertook  to  obtain  such  information. 

We  would  have  them  before  us.  That  would  not  be  subject  to  an 
attorney — there's  no  meeting  there.  You  just  say,  what  did  you  do 
afterwards?  Did  you  go  out  and  try  to  get  this  information? 

So  that  would  take  care  of  this  so-called  question  that  was  raised 
by  Senator  Faircloth. 

I  thought  that  was  a  good  example  of  trying  to  meet  the  needs 
of  the  Committee  as  it  proceeds  with  its  inquiry  with  respect  to  in- 
formation. 

Now,  let  me  turn  to  this  question  of  the  interrogatories.  I  am 
willing  to  be  disabused  of  this  view  if  in  fact  the  facts  will  sustain 
it,  but  my  understanding  is  that  they  have  had  difficulty  making 
this  identification  with  respect  to  this  telephone  number  and  its 
use  and  function. 

In  fact,  you  wrote  to  Ms.  Sherburne  on  the  5th  suggesting  that 
maybe  this  phone  was  part  of  the  White  House  Communications 
Agency  as  a  secure  telephone  line.  I  mean,  we  were  trying  to  sort 
of  provide,  I  gather,  someone  on  the  staff  thought  that  might  be  its 
use  and  so  we  were  providing  them  some  information  to  try  to  help 
them  identify  it. 

In  her  letter,  they've  now  identified  it  as  an  unlisted  trunk  line 
that  rang  on  the  White  House  switchboard.  And  it  was  there  so 
calls  could  be  made  if  the  main  switch  failed  and  also  as  a  means 
of  getting  through  when  the  switchboard  was  overloaded,  as  I  un- 
derstand it.  We  have  now  ascertained  that  was  this  number  and 
that  was  the  purpose  of  the  number. 

Now,  we  would  then  have  some  other  information  here  that  also 
pertains  to  the  interrogatories,  and  I  understood  that  an  effort 
would  be  made  by  Mr.  Kendall  to  have  that  from  Mrs.  Clinton  in 
the  form  asked  for  by  the  Committee  in  the  next  day  or  so,  either 
today  or  tomorrow. 

That  seems  to  me  reasonable.  I  mean,  you  can  try  to  make  a 
large  thing  out  of  it  I  guess  to  somehow  say  that  the  First  Lady 
is  uncooperative  because  it  wasn't  here  yesterday.  I  don't  see  that 
myself,  and  there's  been  some  difficulty  ascertaining  the  number. 

Finally,  the  answer  of  course  to  Senator  Simon's  question  that 
was  put  earlier  is  that  it  is  completely  unprecedented  to  have  pro- 
pounded interrogatories  to  the  First  Lady,  and  I  think  the  Commit- 
tee needs  to  be  mindful  of  that  as  we  move  along  this  course. 

The  Chairman.  I  am  going  to  indicate  and  have  a  sense  that  the 
Committee  was  taken  advantage  of.  In  any  good  faith  effort,  the 
questions  as  it  relates  to  that  number  could  have  been  answered 
informally.  If  it  was  only  a  staffer  undertaking  and  saying,  this 
might  be  a  secure  number.  Calling  the  White  House,  spending  sev- 
eral days,  and  them  prompting  it  by  a  follow-up  letter  after  he  was 
told  that  they  would  give  him  no  more  information,  that  we  got 
this  response. 

I  think  it's  hardly  credible  to  think  that  the  White  House  could 
not  have  determined  that  this  was  a  White  House  line.  It  just 
doesn't  jive,  given  the  questions  raised  as  to  who  was  this  number 
assigned  to.  There  was  a  deliberate  decision  by  people  at  the  White 
House  to  withhold  and  not  to  come  forth  to  the  public  and/or  to  this 
Committee,  in  the  absence  of  a  direct,  specific  request. 
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I  want  to  share  with  you,  as  we  have  informally  other  things, 
those  things  that  might  be  of  an  exculpatory  nature  that,  by  the 
way,  that  this  is  the  number. 

Senator  Sarbanes.  I  see  no  basis  on  which  it  can  be  asserted 
that  there  was  a  deliberate  decision  to  withhold. 

Ms.  Sherburne  has  furnished  this  letter  now  providing  this  im- 
portant information.  As  I  understand  it,  we  will  shortly  be  receiv- 
ing answers  to  the  interrogatories. 

The  Chairman.  When  you  finally  hit  the  critical  mass  and  you 
come  to  the  point  of  saying  and  prompting  by  saying,  did  you  make 
a  phone  call  to  this  number,  who  is  the  number  listed  to,  I  would 
suggest,  and  then  as  a  result  of  the  letter  going  out 

Senator  Sarbanes.  It's  not  listed  to  anyone. 

The  Chairman.  — going  out  at  or  about  that  time,  that  the  White 
House  made  a  determination  that  they  could  no  longer  continue  to 
stonewall  this  for  whatever  reason. 

Why  would  you  not  provide  this — you  were  searching  the  records 
to  find  out  that  this  used  to  be  a  secure  White  House  line.  That's 
not  unbelievable,  it's  not  credible.  I  mean  you  don't  really  believe 
that,  do  you? 

Senator  SARBANES.  I'm  prepared  to  believe  it  until  I  get  informa- 
tion that  disabuses  me  of  it. 

The  Chairman.  Well,  we  could  ask  Ms.  Sherburne. 

Ms.  Sherburne,  were  you  looking  to  ascertain  this  number  for  a 
long  time? 

[Pause.] 

Senator  Simon.  Mr.  Chairman,  why  doesn't,  for  the  purpose 
again  just  to  have  Ms.  Sherburne  introduce  herself  to  the  Commit- 
tee. 

The  Chairman.  Ms.  Sherburne,  just  for  the  purpose 

Ms.  Sherburne.  You'll  have  to  excuse  my  voice. 

The  Chairman.  OK. 

OPENING  STATEMENT  OF  JANE  C.  SHERBURNE 
SPECIAL  COUNSEL  TO  THE  PRESIDENT 

Ms.  Sherburne.  My  name's  Jane  Sherburne,  as  you  know,  and 
I  am  Special  Counsel  to  the  President.  And  we  have  tried  and 
have,  like  you,  been  very  interested  in  determining  what  this 
phone  number  is. 

We  thought  you  would  be  thrilled  with  our  response,  Mr.  Chair- 
man. We  tried  very  hard  to  determine,  and  it  wasn't  until  your 
staff,  through  some  ingenuity  that  we  weren't  capable  of,  deter- 
mined that  there  may  be  something  we  could  pursue  that  we  had 
not  thought  of.  In  fact,  this  was  not  a  secure  line  that  was  a  WHCA 
line,  but  the  lead  that  your  staff  gave  us 

Senator  SiMON.  Why  don't  you  explain  to  them  what  a  WHCA 
line  is? 

Ms.  Sherburne.  A  WHCA  line  is  the  White  House  Communica- 
tion Agency,  which  is  the  agency  that  operates  the  White  House 
telephone  system.  But  rather  this  was  a  number  that  we  were  then 
able  to  determine  by  asking  a  series  of  questions,  was  a  number 
that  Bell  Atlantic  had  assigned  to  us. 

You  have  subpoena  authority.  You  have  subpoenaed  Bell  Atlan- 
tic. This  is  not  something  that  turned  up  in  your  subpoena  of  Bell 
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Atlantic,  as  I  understand  it.  We  don't  have  subpoena  authority  of 
Bell  Atlantic.  This  was  something  that  because  of  the  lead  that  was 
provided  by  your  staff,  we  were  able  to  determine.  We  are  appre- 
ciative of  that,  and  we  were  able  to  run  this  down.  We  let  you  know 
within  hours  of  having  known  it.  And  as  I  had  represented  to  Mr. 
Chertoff,  this  was  not  something  that  we  released  to  the  press  be- 
fore we  sent  the  letter  to  the  Committee. 

Mr.  Ben-Veniste.  Mr.  Chairman,  may  I  point  out  that  we  issued 
a  subpoena,  in  fact  two  subpoenas,  I  believe,  to  Bell  Atlantic,  the 
Company  which  issued  this  number,  and  they  were  unable  to  pro- 
vide us  with  a  response. 

The  Chairman.  I  know  that,  Mr.  Ben-Veniste,  and  I  don't  mean 
to  beat  this  to  death,  but  I  have  to  tell  you  something.  I  find  it  dif- 
ficult, and  I  do  not  lay  this  to  Ms.  Sherburne,  I  want  you  to  under- 
stand that,  that  nobody  at  the  White  House,  understanding  this 
was  not  something,  a  question  asked  In  Camera  in  a  private  pro- 
ceeding. This  is  not  a  question  that  was  not  well-known. 

It  was  a  202  number.  It  was  a  question  of  a  call  coming  from  the 
Rodham  house  that  nobody  knew  or  could  say,  oh,  by  the  way,  that 
was  a  number  that  we  would  use  in  the  event  there  was,  as  the 
letter  indicated,  an  overload  on  the  switchboard.  I  mean,  it's  just, 
it  doesn't  dovetail.  It  doesn't  jibe.  Now  I'm  not  disputing  the  fact 
that  this  is  when  you  ascertained  this  to  be  the  kind  of  line  that 
you've  indicated. 

I  do  raise  the  question  that  there  were  people  who  know  whether 
they  used  that  line  and  whether  that  line  indeed  was  a  White 
House  line,  and  that  we  should  have  been  told  this  a  long  time  ago. 
That's  what  I'm  saying.  It's  only  common  sense. 

So  to  get  into  the  fact  that,  yes,  we  questioned,  I  was  going  to 
bring  the  telephone  guy  in  myself  and  say  to  him,  what  are  you 
telling  me,  you  don't  know  who  this  line  was  assigned  to? 

Obviously  on  these  kinds  of  lines,  there  is  some  kind  of  agree- 
ment or  what-not.  They  don't  tell  people  where  it  is,  or  they  don't 
keep  a  listing,  et  cetera.  I  haven't  gotten  down  to  that,  but  I  was 
going  to  bring  him  in.  And  it  was  only  because  a  staffer  of  mine 
did  make  some  inquiries,  and  when  he  called  somebody,  he  said, 
oh,  yeah,  that's  a  particular  kind  of  line,  and  then  you  were  noti- 
fied, I'm  sure  that  they  told  you  my  staffer  was  calling,  and  I'm 
sure  that  you  got  the  letter  and  went  further,  but — I  do  not  ques- 
tion, now  understand  this,  I  do  not  question  Jane  Sherburne,  your 
integrity  and  your  furnishing  this  information  to  us  when  you  were 
given  it,  but  I  do  say  that  there  were  other  people  who  knew  about 
this  who  should  have  been  more  forthcoming,  should  have  given 
you  that  information,  should  have  fed  it  to  the  Committee,  should 
have  said,  by  the  way,  this  is  what  the  line  is,  this  is  where  we 
got  the  information.  It  didn't  take  place. 

Ms.  Sherburne.  Mr.  Chairman,  the  information  that  your  staff 
had  turned  out  to  be  wrong,  but  it  did  enable  us  to  determine 

The  Chairman.  It  got  us  in  the  right  direction,  though,  didn't  it. 

Ms.  Sherburne.  — and  furthermore,  I  am  not  sure  what  you  be- 
lieve may  have  been  withheld  from  you,  but  I  take  responsibility 
for  the  White  House  response  on  this.  We  tried  vigorously  to  deter- 
mine that  there  weren't  people  that  remembered  the  specific  phone 
number,  and  it  was  only 
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The  Chairman.  You  are  being  overly  generous  and  protective, 
and  I  tell  you  it's  a  great  thing  to  have  that  kind  of  loyalty.  There 
were  people  who  knew  about  this  number,  who  used  this  number, 
and  people  in  addition  who  knew  that  other  people  used  this  num- 
ber, who  should  have  told  you.  Therefore,  you  were  not  dealt  with 
fairly. 

But  in  any  event,  the  Committee  stands  in  recess  until  11  a.m., 
Monday. 

[Whereupon,  at  11:25  a.m.,  the  Committee  was  recessed  to  recon- 
vene on  Monday,  December  11,  at  11  a.m.,  in  the  same  place.] 

[Appendix  supplied  for  the  record  follow:] 
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•  RY  PAgSIMILB  &  n.S.  MAIL 

The  Honoratol©  Alfonse  M.  D'Amato 

The  Honorable  Paul  S.  Sarbanes 

Special  Coinmittee  to  Investigate  WJiitewater 

Development  Corporation  and  Related  Matters 
534  Oirlcsen  Senate  Office  Building 
Washington,  D.C.  20510 

Re:  Telephone  records  of  Susan  P.  Thomases 

Dear  Senators  D'Amato  euid  sarbanes: 

As  you  know,  over  the  last  five  months  Ms.  Thomases  has 
voluntarily  produced  a  variety  of  telephone  records  to  the 
Special  Committee. 

On  August  10,  1995,  Special  Committee  associate  counsel 
Viet  D.  Dinh  requested  Ms.  Thomases'  residential  telephone 
records  for  July  20-22,  1993  and  July  26,  1993.  On  August 
30,  1995,  counsel  Robert  J.  Guiffra  supplemented  that 
request  to  include  records  of  credit  card  calls  made  to  euid 
from  Ms.  Thomases'  Washington,  D.C.  hotel  on  the  same 
dates.  Responding  to  these  requests  on  September  5,  1995, 
we  stated  that  Ms.  Thomases  no  longer  had  possession  of  her 
residential  records  for  that  period  and  that  billing  for 
any  credit  card  calls  would  have  been  done  through  Ms. 
Thomases'  residential  service.  Iliereafter,  it  was 
confirmed  that  the  telephone  company  no  longer  maintains 
records  for  this  period. 

This  seemingly  put  an  end  to  what  we  believed  was  a 
diligent  search  for  these  records.  However,  yesterday  I 
learned  from  my  associate,  who  was  reviewing  firm  files  for 
another  purpose,  that  portions  of  certain  telephone  records 
responsive  to  the  Special  Committee's  requests  had  been 
discovered  as  attachments  to  an  expense  report  of  business- 
related  calls  submitted  by  Ms.  Thomases  months  after  the 
July,  1993  period. 

In  particular,  the  associate  identified  an  expense  report 
prepared  for  Ms.  Thomases  on  September  24,  1993,  months 

Ou  Citicon>  Crater  212  821  6000 

USEatSSrdScnct  Fuc  Z12  S218III 

Nra  VMt,  NY  100U-4A77         OlreM:  213  821  »2S8 


""^^^  12-06-95     08:09PM       P002    «34 


1616 

DEC-a6-1995  20:11        UlLLKIE  ff*R   45  FAX  DEPT  212  821  8111   P. 003/008 

The  Honorable  Alfonse  M.  D'Araato 
The  Honorable  Paul  S.  Sarbanea 
December  6,  1995 
Page  2 

after  the  period  for  which  records  had  been  sought  by  the 
Special  Committee.   The  attachments  to  this  expense  report 
reflect  not  only  the  business-related  calls  for  which 
reimbursement  was  sought,  but  also  several  telephone  calls 
that  appear  to  coroe  within  the  Special  Committee's  requests 
for  information,  for  which  reimbursement  was  obvdously  not 
sought . 

Accordingly,  we  are  producing  these  documents  (Bates 
numbered  ST0000117  to  ST0000120)  herewith,  one  day  after 
their  discovery,  to  demonstrate  again  Ms,  Thomases'  desire 
to  cooperate  fully  with  all  reasonable  inquiries  from  the 
Special  Committee. 

The  discovery  of  these  expense  report  attachments  was 
entirely  unexpected.  Indeed,  until  yesterday  we  were 
completely  unaware  of  their  existence  because  our  initial 
search  for  Ms.  Thomases'  July,  1993  telephone  records  -- 
which  included  several  requests  to  the  telephone  companies 
themselves  --  naturally  did  not  include  a  review  of  Ms. 
Thomases'  expense  reports  for  late  September,  1993,  because 
they  were  not  considered  a  likely  source  of  relevant 
information. 

At  the  time  of  the  search  of  these  records,  Ms.  Thomases 
had  no  specific  recollection  of  the  existence  of  these 
expense  reports  or  the  attached  telephone  records,  and  had 
instructed  that  all  such  records  for  the  period  being 
investigated  by  the  Special  Committee  be  reviewed  for 
responsiveness .  The  failure  to  discover  these  records 
sooner  stems  solely  from  the  fact  that  the  particular 
expense  report  containing  the  partial  telephone  records  was 
submitted  well  beyond  the  period  of  interest  to  the  Special 
Cocndttee.   In  the  search  of  our  records  the  persons 
delegated  the  task  of  searching  simply  did  not  consider  the 
possibility  that  a  telephone  record  containing  business- 
related  calls  submitted  months  later  could  also  contain 
information  of  interest  to  the  Special  Committee.   (Should 
the  Special  Committee  desire  a  more  detailed  written 
explanation  of  the  recovery  of  these  documents,  we  are 
prepared  to  submit  statements  by  those  involved.) 

We  would  note  that  the  information  reflected  in  these 
records  bolsters  Ma.  Thomases'  previous  testimony  on  a 
nximbor  of  subjects  of  interest  to  the  Special  Committee, 
including : 
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•  Ms.  Thomases'  effort  to  contact  Margaret  Williams  after 
learning  of  Mr.  Foster's  suicide  ; 

•  Ma.  Thotnaaea'  apparently  unsuccessful  attempt  to  contact 
the  First  Lady  on  the  night  of  July  21,  1993  ;  and 

•  Mb.  Thomases'  recollection  of  speaking  to  the  First  Lady 
early  in  the  day  on  July  22,  1993. 

Moreover,  a  review  of  Ma.  Thomases'  testimony  on  these  and 
other  subjects  reveals  that  in  each  case  where  additional 
records  have  come  to  light,  Ms,  Thomases'  core 
recollections  have  been  repeatedly  reaffirmed.   Indeed, 
there  is  hq  material  discrepancy  or  contradiction  between 
any  record  produced  to  the  Special  Committee  and  what  Ms. 
Thomases  has  been  saying  all  along  about  her  actions  and 
motivations  in  the  days  surrounding  Vincent  Foster's 
suicide . 

Should  you  have  any  questions  concerning  the  foregoing, 
please  do  not  hesitate  to  contact  me. 

truly  yours, 


Benito  Romcuio 


Enclosure 


gee  ST0000118  (attached) ;  Bee  also  Thomases'  8/8/95 
Hearing  Testimony  at  p.  192  ("I  reached  out  for  Maggie 
Williams  ...  I  probably  called  Signal  [the  White  House 
switchboard]  to  find  her . " ) . 

^  ^fe  ST0000117  (attached) ;  see  also  Thomases'  Deposition 
at  p.  69  ("I  have  no  specific  recollection  but  I  have 
reason  to  believe  chat  sometime  late  in  that  day  before  I 
went  to  bed,  I  tried  to  reach  [Mrs.  Clinton!.   I  don't  know 
whether  I  was  successful . " ) . 

'  SfiS  ST0000117  (attached);  see  also  Thomases'  8/8/95 
Hearing  Testimony  at  p.  205-05  (■!  think  I  spoke  to  [Mrs. 
Clinton]  earlier  in  the  day  that  day,  but  I  can't  tell  you 
exactly  when  I  spoke  to  her.") . 
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THE  WHITE  HOUSE 

WASH  INGTON 

December  7,  1995 

BY  TELECOPY 

Michael  Chertoff,  Special  Counsol 

Richard  Ben-Veniste,  Minority  Special  Counsel 

United  States  Senate 

Special  Committee  to  Investigate  Whitewater 

Development  Corporation  and  Related  Matters 
53  4  Dirkaen  Building 
Washington,  D.C.   20510-6075 

Gentleman: 

This  letter  is  in  response  to  the  Chairman's  letter  of 
December  5,    1995,  seeking  information  regarding  the  telephone 
number  1(202)  628-7087-  We  have  learned  that,  from  February^  5, 
1993,  through  January  20,  1994,  the  telephone  number  (202)  628- 
7087  was  an  unlisted  trunk  line  that  rang  on  the  White  House 
switchboard,  which  was  at  the  time  in  Room  09  of  the  old 
Executive  Office  Building.   The  number  was  installed  as  a  bypass 
to  the  main  white  House  switch,  so  that  calla  could  be  made  from 
the  White  House  in  the  event  the  wain  switch' failed.   The  nu™ber 
was  also  used  as  a  means  to  get  through  to  the  White  House  when 
^he  switchboard  was  overloaded,  and  may  have  been  provided  to 
certain  individuals  for  thati  purpose. 

We  have  no  records  reflecting  with  whom  the  caller  to 
that  number  at  ll:4l  p.m.,  EDT,  on  July  20,J1993,  was  connected. 
However,  we  understand  that  Bill  Burton  remembers  receiving  a 
call  in  the  Chief  of  Staff's  office  from  Mrs.  Clinton  on  the 
evening  of  July  20  and  speaking  with  her  about  Vincent  Foster's 
death. 

In  response  to  the  Chairman's  specific  suggestion  in 
the  December  5  letter  that  the  telephone  number  may  have  been 
used  by  the  White  House  Communications  Agency  (WHCA)  as  a  secure 
lelephone  line,  WHCA  has  confirmed  that  the  telephone  number  was 
Ipot  assigned  to  it. 

Please  feel  free  to  call  me  if  you  have  any  questions. 

SinMB^ely  youi 


Jame  C.    Slwrburne 

Special   Counsel   to   the   President 
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REVIEW  &  OUTLOOK 
Subpoena  Time 


The  issue  of  White  House 
stonewalUng  is  now  headed  for  the 
c6urtS'rDuth  Setiator  Alfonse  D'Amato 
of  the  Senate  Banking  Committee  and 
R^p.  William  dinger  of  the  House  Gov- 
ernment Oversight  Committee  are 
threatening  subpoenas  in  the  face  of 
White  House  stonewalling  of  their  in- 
vestigations. 

Senator  D'Amato  wants  to  know 
rflore  about  a  meeting  on  November  5, 
1993,  to  discuss  Whitewaterj^The  two- 
hour  meeting  was  hosted  by  Donald 
l^endall,  the  Clinton's  private  attorney 
at  Williams  &  Connally,  the  Beltway's 
tppflight  criminal  defense  firm.  James 
E^ons,  the  Denver  lawyer  who  handled 
Whitewater  during  the  Presidential 
campaign,  also  attended,  as  did  an- 
other Clinton  personal  attorney,  Steve 
rnkstrom.  Also  present  were  a  number 
Of  lawyers  on  the  government  payroll: 
Bernard  Nussbaum,  then  White  House 
Counsel.  William  Kennedy  III,  then  as- 
sociate counsel.  Bruce  Undsey,  now 
deputy  counsel.  And  Neil  Eggleston, 
then  associate  counsel. 
V  This   legal   firepower   assembled 
portly  after  White  House  officials  had 
obtained     confidential     information 
atHDUt  Resolution  Trust  Corp.  criminal 
referrals  that  mentioned  the  Clintons 
ifi  connection  with  the  failed  Madison 
Guaranty,  the  savings  and  loan  owned 
by  Clinton  Whitewater  partner  James 
McDougal.  Senator  D'Amato  and  his 
committee  are  curious  about  whether 
confidential   governmental   informa- 
tion was~pa55etl-  ilohg  to  tIiS~private 
defense  team.  (Aren't  you?) 


-  Asked  about  this,  Mr.  Lindsey  and 

Mr.  Kennedy  refuse  to  answer.  Mr. 

Kennedy  said  he  had  to"T)e  careful  to 

f^ow  White  House  "instructions." 

■^e  White  House  has  been  careful  not 

to  claim  "executive  privilege";  not 

y  would  that  smack  of    Nixonian 

ewalling,  but  the  White  House 

uld  also  have  to  implausibly  claim 

at  Whitewater  concerned  weighty 

c  fairs  of  state.  So  the  witnesses  are 

i  stead  contending  that  they  cannot 

il  Congress  what  took  place  at  the 

eetlng   because   of   attorney-client 

Ivilege.  • ■ — -^ 

This -is  even  more  preposterous 
an  an  executive  privilege  claim.  To 
begin  with,  the  attorney-client  privi- 
lege has  to  be  claimed  by  the  client. 
ri^t  his  lawyers.  At  the  very  least. 
Resident  Clinton  should  himself  as- 
sert the  privilege  and  not  hide  behind 
\^ite  House  lawyers.  But  the  privi- 
lege only  protects  communication  be- 
ts^^een  an  attorney  and  a  client,  and 
I^r.  Clinton  wasn't  present  at  the  No- 
vember 1993  meeting.  In  any  event, 
rfeither  Mr.  Lindsey  or  Mr.  Kennedy 
\lere  attorneys  for  Mr.  Clinton;  they 

were  government  officials. 

Sowe  have  the  spectacle  of  a  Pres- 
ident ordering  officials  paid  by  tax- 
payers not  to  answer  questions  from 
the  rest  of  the  government  about  what 
they  discussed  with  the  private  attor- 
ney defending  his  private  interests  in 
the  midst  of  an  independent  counsel's 
investigation  of  potential  criminal  vio- 
Iations7Senator  D'Amato's  committee 
planSTo  vote  this  morning  on  subpoe- 
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nas  for  notes  and  other  documents  re-'~ 
lating  to  the  meeting.  y^ 

Meanwhile,  Rep.  Qinger  is  threat- j; 
ening  to  issue  subpoenas  to  Harry 
Thomason,  the  President's  Hollywood 
pal  who  orchestrated  the  White  House 
Travel  Office  firings.  He's  been  refus- 
ing to  turn  over  records  on  the  scandal, 
hiring  superiawyer  Bob  Bennett  to  say 
he  won't  cooperate  with  "a  political 
fishing  expedition"  that  is  designed  to 
"embarrass  the  White  House."  Mr. 
Bennett  also  happens  to  represent 
President  Clinton,  having  won  a  ruling 
burying  the  Paula  Jones  sexual  ha- 
rassment case  until  after  the  next  elec- 
tion. The  legcd  nightmare  Mr.  Thoma- 
son'S  Travel  Office  putsch  caused  for 
Billy  Dale,  the  office's  former  director, 
is  described  nearby  by  John  H.  Fund. 

In  the  face  of  the  subpoena  threat, 
Mr.  Thomason  finally  did  turn  over 
200  pages  of  material  this  week.  But 
they  are  woefully  incomplete.  For  ex- 
ample, Mr.  Thomason  turned  over 
his  meeting  records  for  only  an  11- 
day  period  in  May  1993,  when  the 
Travel  Office  firings  occurred.  But 
Rep.  Clinger  needs  more  to  establish 
if  Mr.  Thomason's  role  in  the  White 
House  made  him  a  special  govern- 
ment employee  subject  to  ethics 
laws.  More  negotiations  with  Mr. 
Bennett  are  under  way. 

Two  White  House  aides  are  al§o  re- 
fusixtg  to  meet  with  Investigators  lor 
Mr.  Clmger's  committee  unless  Demo- 
cratic  staffers  are  present.  Rep. 
Clinger,  citing  several  recent  leaks  of 


seiisitive  information  from  the  com- 
mittee, says  that's  inappropriate.  So 
•the  Travel  Office  investigation  has 
proceeded  without  the  testimony  of 
Patsy  Thomasson  and  Catherine  Cor- 
nelius, who  may  have  removed  key 
documents  from  the  Travel  Office. 

On  yet  a  third  front,  federal  Judge 
Royce  Lamberth  is  weighing  sanc- 
tions against  the  White  House  and 
Justice  Department  in  ongoing  litiga- 
tion about  the  secrecy  of  Mrs^Clin:. 
ton's  health  care  task  force^alllng 
government  arguments  for  exemption 
from  open-meeting  laws  "preposter- 
ous," the  judge  ruled  for  the  plaintiffs, 
the  Association  of  American  Physi- 
cians and  Surgeons.  The  association 
has  asked  that  the  Qinton  administra- 
tion to  pay  its  $350,000  in  legal  bills. 
It's  also  asked  the  judge  to  prescribe 
ethics  classes  for  the  government's 
lawyers,  including  Mrs.  Clinton,  "an 
experienced  lawyer  with  governmen- 
tal experience  who  supervised  directly 
the  task  force."  The  government's  re- 
sponseTrief  has  just  been  delivered. 

Both  the  New  York  Times  and  the 
Washington  Post  have  editorialized 
this  week  that  the  stonewallingjhould 
cease,  and  even  Democrats  in  Con- 
gress are  advising  that  stonewalling: 
Congressional  committees  is  a  politi- 
cal loser.  Yet  the  Clinton  White  House 
goes  from  one  cockamamie  excuse  to 
the  next,  with  a  constant"~dJ-ain  on 
what  little  cryUlUillty  it  retains. 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


MONDAY,  DECEMBER  11,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  11:15  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

I  ask  our  witnesses  to  please  stand  for  the  purposes  of  the  oath. 

[Whereupon,  Margaret  Williams,  Robert  Barnett,  Ingram  Barlow, 
and  Diane  Blair  were  called  as  witnesses  and,  having  first  been 
duly  sworn,  were  examined  and  testified  as  follows:] 

The  Chairman.  Thank  you,  Mr.  Barlow,  Mr.  Barnett,  Ms.  Wil- 
liams, and  Ms.  Blair.  If  you  have  any  statement  that  you  would 
like  to  make,  we  would  be  pleased  to  take  it.  Mr.  Barlow? 

Mr.  Barlow.  I  don't  have  any  statement.  Senator. 

The  Chairman.  Mr.  Barnett? 

Mr.  Barnett.  Thank  you,  Mr.  Chairman.  I  have  no  opening 
statement. 

The  Chairman.  Ms.  Williams? 

Ms.  Williams.  I  have  no  statement. 

The  Chairman.  Ms.  Blair? 

Ms.  Blair.  I  have  no  statement. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Williams,  I  want  to  direct  your  attention  back  to  that  period 
of  time  between  July  20  and  July  27,  1993,  which  was  the  period, 
the  week  following  Vincent  Foster's  death.  And  just  to  put  you  in 
perspective  and  refresh  your  recollection,  we  have  had  your  testi- 
mony previously  about  the  events  of  the  evening  of  Mr.  Foster's 
death,  including  your  appearance  at  Mr.  Foster's  office  in  the 
White  House.  We  have  had  testimony  about  the  following  day,  the 
21st.  We  have  had  testimony  about  the  22nd,  which  was  the  Thurs- 
day in  which  Mr.  Foster's  office  was  searched  first  by  Mr.  Nuss- 
baum  in  the  presence  of  law  enforcement  officials  and  then  later 
by  you  and  Mr.  Nussbaum  separately. 

(1625) 


1626 

Then  we  have  carried  over  into  the  following  week,  including 
Monday  the  26th,  which  is  the  date  in  which  it  was  reported  that 
the  torn-up  pieces  of  paper  had  been  found  in  Mr.  Foster's  brief- 
case, and  then  the  27th,  which  is  the  day  on  which  you  testified 
in  our  previous  hearings  that  the  documents  which  you  had  taken 
up  to  the  residence,  the  Foster  documents,  were  taken  up  to  the 
residence  on  Thursday  the  22nd,  were  finally  picked  up  by  Wil- 
liams &  Connolly. 

SWORN  TESTIMONY  OF  MARGARET  A.  WILLIAMS 
ASSISTANT  TO  THE  PRESIDENT  AND 
CHIEF  OF  STAFF  TO  THE  FIRST  LADY 

Ms.  Williams.  That's  7/20— that's  the 

Mr.  Chertoff.  The  27th,  the  Tuesday.  They  were  in  the  resi- 
dence for  5  days.  Let  me  ask  you  first  of  all,  Ms.  Williams,  whether 
during  that  weekend  you  had  occasion  to  be  at  the  White  House. 

Ms.  Williams.  During  the  weekend  of  the 

Mr.  Chertoff.  The  24th  and  25th,  the  intervening  weekend  be- 
tween the  time  you  took  the  documents  up  to  the  residence  on 
Thursday  and  the  time  you  picked  up  the  documents  or  the  docu- 
ments were  picked  up  the  following  Tuesday. 

Ms.  Williams.  Well,  I  have  no  recollection.  As  I  said  in  my  depo- 
sition, I  did  not  think  that  I  had  been  at  the  White  House.  I  did 
not  recall  going  to  the  White  House.  However,  I  have  seen  the 
entry  log  since  that  time  and  they  show  that  on  Sunday,  the  25th, 
that  I  was  in  the  residence  for  a  short  period  of  time.  I  don't  recall 
how  long. 

Mr.  Chertoff.  Fourteen  minutes? 

Ms.  Williams.  Pardon?  I'm  sorry. 

Mr.  Chertoff.  Fourteen  minutes,  does  that  help  refresh  your 
memory? 

Ms.  Williams.  Uh-huh. 

Mr.  Chertoff.  According  to  the  entry  log,  you  were  in  the  resi- 
dence at  the  White  House  between  2:36  in  the  afternoon,  leaving 
at  2:50  in  the  afternoon.  What  were  you  doing  in  the  residence  for 
14  minutes  on  that  Sunday? 

Ms.  Williams.  I  don't  recall  what  I  was  doing,  but  because  I  am 
often  at  the  residence  and  often  in  the  White  House  complex  dur- 
ing the  weekend,  Saturday  and  Sunday,  I  don't  recall,  but  it  doesn't 
strike  me  as  highly  unusual.  As  I  said  in  my  deposition,  I  did  not 
recall  being  there.  I  don't  think  that  I  was  there,  but  it  doesn't 
strike  me  as  extraordinary  that  I  was  there. 

Mr.  Chertoff.  It's  the  only  period  of  time  that  weekend  that  you 
were  in  the  residence.  Can  you  tell  us  what  errand  you  had  that 
took  14  minutes  to  complete? 

Ms.  Williams.  I  do  not  know  what  I  was  doing.  I  could  have 
been  picking  something  up.  I  could  have  been  dropping  something 
off.  I  don't  know  what  I  was  doing. 

Mr.  Chertoff.  Well,  that's  the  question.  Is  there  something  you 
recall  picking  up  or  dropping  off  during  that  14  minutes? 

Ms.  Williams.  No.  As  I  said,  it  would  not  be  extraordinary  for 
me  to  come  into  the  White  House  or  into  the  residence  during  the 
weekend,  something  I  had  forgotten,  I  don't  know,  but  it  would  not 
be  extraordinary.  I'm  in  and  out  of  there  quite  a  bit. 
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Mr.  Chertoff.  Did  you  see  Mrs.  Clinton? 

Ms.  Williams.  I  don't  recall  seeing  her,  but  it  wouldn't  have  been 
extraordinary  for  me  to  have  seen  her. 

Mr.  Chertoff.  It  wouldn't  have  been  extraordinary  for  you  to 
have  seen  her  on  that  Sunday.  Is  that  your  testimony? 

Ms.  Williams.  My  testimony  is  that  I  don't  recall  seeing  her,  but 
it  would  not  have  been  extraordinary. 

Mr.  Chertoff.  Your  testimony  over  the  summer,  and  I'm  read- 
ing from  page  144  of  your  deposition,  was,  at  line  7: 

Question:  Did  you  have  contact  with  the  President  or  the  First  Lady  on  Saturday 
or  Sunday? 
Answer:  No,  I  don't  think  so. 
Question:  No? 

Answer:  No,  I  don't  think  so. 
Question:  No  communication  of  any  sort? 
Answer:  Not  that  I  can  recall.  I  don't  recall. 

Are  you  now  altering  that  to  tell  us  that  it's  possible  that  you 
had  contact  with  her  during  that  14-minute  period  on  that  Sunday? 

Ms.  Williams.  I  don't  believe  that  there's  any  alteration  in  my 
testimony.  I  don't  recall.  What  I  said  is  that  it  would  not  have  been 
extraordinary  to  have  seen  her. 

Mr.  Chertoff.  Now,  on  the  following  Tuesday,  you  encountered 
Mr.  Barnett  in  the  residence;  correct? 

Ms.  Williams.  That's  correct. 

Mr.  Chertoff.  Where  was  Mr.  Barnett? 

Ms.  Williams.  Somewhere  on  the  second  floor  of  the  residence, 
as  I  recall. 

Mr.  Chertoff.  And  what  kind  of — describe  what  kind  of  premise 
this  is  on  the  second  floor  of  the  residence? 

Ms.  Williams.  The  Lincoln  bedroom,  the  Queen's  bedroom,  a 
greeting  hall  and  then  a  sitting  room,  family  sitting  room  and  a 
kitchen. 

Mr.  Chertoff.  Mr.  Barnett  was  talking  with  Mrs.  Clinton? 

Ms.  Williams.  That's  what  I  recall. 

Mr.  Chertoff.  Were  they  seated  or  standing? 

Ms.  Williams.  I  don't  recall. 

Mr.  Chertoff.  You  happened  to  walk  by  and  run  into  them? 

Ms.  Williams.  Well,  I  was  in  and  out  of  the  residence  as  the  logs 
recall.  I  was  there  earlier  in  the  morning  and  in  the  afternoon. 

One  of  the  things  that  might  be  useful,  if  I  could  take  a  moment, 
Mr.  Chairman,  is  to  describe  a  little  bit  about  what  goes  on  in  the 
residence  and  what  a  big  place  it  is.  It  is  both  the  home  of  the  First 
Family  and  at  the  same  time,  it  is  also  used  as  quarters  for  enter- 
taining. It  is  also  used  for  some  meetings  that  are  official,  I  sup- 
pose. And  there  are  a  number  of  guest  rooms  on  the  third  floor. 

So  it  would  not  be  extraordinary  for  me  to  come  to  the  White 
House,  not  see  Mrs.  Clinton,  go  about  my  business  in  the  residence, 
talking  to  other  people  who  might  be  there  for  some  other  reasons 
and  not  see  Mrs.  Clinton.  On  the  other  hand,  you  know,  it's  per- 
fectly— since  it  is  her  home,  that  she  might  be  walking  around  or 
sitting,  as  I  was  coming  through. 

Mr.  Chertoff.  Let's  not  focus  on  what  is  or  isn't  extraordinary. 
Let's  focus  on  Tuesday  the  27th. 

Your  testimony  is  you  are  in  the  residence  for  some  purpose  un- 
related to  the  documents;  is  that  correct? 
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Ms.  Williams.  My  testimony  is  that  I  was  in  and  out  of  the  resi- 
dence all  day  that  day. 

Mr.  Chertoff.  You  have  to  listen  to  the  question  and  you  have 
to  answer  the  question  I  ask,  not  the  one  you  want  me  to  ask  but 
the  one  I  am  asking.  Were  you  in  the  residence  when  you  ran  into 
Mr.  Barnett  for  anything  related  to  the  documents? 

Ms.  Williams.  To  my  knowledge,  no. 

Mr.  Chertoff.  You  were  there  for  something  else? 

Ms.  Williams.  I  don't  recall  what,  but  I  was  in  and  out,  as  I  said 
before.  I  was  in  and  out  of  the  residence  most  of  the  day  on  Tues- 
day doing  a  number  of  things. 

Mr.  Chertoff.  I'm  going  to  stop  you,  Ms.  Williams. 

You  have  to  answer  the  question  I  ask  you.  Were  you  in  the  resi- 
dence at  the  time  you  bumped  into  Mr.  Barnett  for  something  else 
other  than  the  documents? 

Ms.  Williams.  The  first  part  of  that  question  was  I  was  in  the 
residence  when  I  saw  Mr.  Barnett,  correct.  I  have  answered  that. 

Mr.  Chertoff.  You  were  there  for  something  else  besides  the 
documents? 

Ms.  Williams.  I  don't  recall  what  I  was  there  for.  I  was  in  and 
out  of  the  residence  all  day. 

Mr.  Chertoff.  I'm  going  to  ask  that  we  put  the  deposition  from 
July  7,  1995,  on  the  videotape  at  page  145,  and  I  think  you  have 
a  copy  that's  been  furnished  to  you. 

The  Chairman.  Page  145. 

Mr.  Chertoff.  Do  you  have  a  copy  in  front  of  you?  I  believe  it 
is  July  7,  1995. 

Question:  How  did  you  come  to  see  Mr.  Barnett? 
Answer:  He  had  come  to  see  Mrs.  Clinton. 
Question:  About  what? 
Answer:  I  don't  know. 
Question:  He  was  in  the  residence? 
Answer:  Yeah,  he  was  in  the  residence. 
Question:  And  you  were  called? 

Answer:  No,  I  had  come  up  to  the  residence  for  something  else. 
Question:  And  you  bumped  into  him? 

Answer:  Yeah,  I  saw  him.  And  he  said,  you  know  what?  It  would  make  sense  to 
get  those  documents  over  to  the  office. 

Is  that  correct? 

Ms.  Williams.  That's  correct.  That's  my  deposition. 
Mr.  Chertoff.  Mr.  Barnett,  why  did  you  go  to  the  residence  on 
the  27th? 

SWORN  TESTIMONY  OF  ROBERT  BARNETT,  PARTNER 
WILLIAMS  &  CONNOLLY,  WASfflNGTON,  DC 

Mr.  Barnett.  Mr.  Chertoff,  on  the  27th  I  went 

The  Chairman.  Mr.  Barnett,  pull  the  microphone  up  closer  to 
you. 

Mr.  Barnett.  Sorry,  Mr.  Chairman.  Is  that  better? 

The  Chairman.  Yes,  it  is. 

Mr.  Barnett.  I'm  sorry.  Mr.  Chertoff,  my  best  recollection  is  that 
I  went  over  to  the  residence  on  the  27th  to  pick  up  the  documents. 

Mr.  Chertoff.  So  you  went  over  for  the  specific  purpose  of  pick- 
ing up  the  documents? 

Mr.  Barnett.  That  is  my  best  recollection. 
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Mr.  Chertoff.  Who  did  you  arrange  to  do  that  with? 

Mr.  Barnett.  I  spoke  with  Ms.  Wilhams  about  picking  up  the 
documents.  Who  made  the  exact  entry  permission,  I  can't  be  sure, 
Mr.  Chertoff.  I  think  it  was  Capricia  Marshall,  but  I'm  not  sure. 

Mr.  Chertoff.  You  spoke  to  Ms.  Williams  before  you  came  over? 

Mr.  Barnett.  At  some  point  during  that  period  of  time,  of  days, 
I  did  speak  with  her,  yes. 

Mr.  Chertoff.  Before  you  came  over? 

Mr.  Barnett.  Yes. 

Mr.  Chertoff.  And  you  made  an  arrangement  with  her  to  meet 
her  in  order  to  pick  up  the  documents? 

Mr.  Barnett.  That  is  my  best  recollection. 

Mr.  Chertoff.  Ms.  Williams,  is  that  what  happened? 

Ms.  Williams.  That's  not  my  best  recollection. 

Mr.  Chertoff.  Now,  Mr.  Barnett,  when  you  came  into  the  White 
House  and  whoever  let  you  in,  whoever  admitted  you,  where  did 
you  go? 

Mr.  Barnett.  I  first  went  up  to,  I  believe,  Mr.  Chertoff,  the  sec- 
ond floor,  and  I  waited  for  a  period  of  time,  and  then  I  went  to  the 
third  floor,  and  we  carried  out  the  transfer  of  documents. 

Mr.  Chertoff.  Let's  take  it  step  by  step,  Mr.  Barnett.  Why  did 
you  go  to  the  second  floor? 

Mr.  Barnett.  That's  where  I  was  escorted  and  told  to  wait  is  my 
best  recollection. 

Mr.  Chertoff.  Who  were  you  waiting  for? 

Mr.  Barnett.  I  was  waiting  for  Maggie  Williams. 

Mr.  Chertoff.  In  fact,  Maggie  Williams  came  up  and  met  you 
there? 

Mr.  Barnett.  That's  my  best  recollection. 

Mr.  Chertoff.  Did  you  speak  to  the  First  Lady  during  the  pe- 
riod of  time  you  were  waiting? 

Mr.  Barnett.  I  have  absolutely  no  recollection  of  seeing  the  First 
Lady  or  speaking  with  the  First  Lady  on  that  day.  I  cannot  rule 
it  out.  It's  2V'2  years  later,  but  I  have  no  recollection  of  seeing  her 
on  that  day,  Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Williams,  do  you  remember  specifically  see- 
ing Mr.  Barnett  with  the  First  Lady  when  you  bumped  into  them? 

Ms.  Williams.  "Bumped"  is  not  my  word,  but  I  remember  seeing 
Mr.  Barnett  with  the  First  Lady.  That's  my  recollection. 

Mr.  Chertoff.  The  First  Lady  was  there  when  Mr.  Barnett  said 
let's  go  get  the  documents? 

Ms.  Williams.  I  believe  that's  so. 

Mr.  Chertoff.  And  Mr.  Barnett,  your  recollection  is  you  don't 
have  any  such  recollection? 

Mr.  Barnett.  That's  my  best  recollection,  Mr.  Chertoff. 

Mr.  Chertoff.  Now,  Mr.  Barnett,  you  then  went  up  to  the  third 
floor  with  Ms.  Williams? 

Mr.  Barnett.  Correct. 

Mr.  Chertoff.  Where  did  Ms.  Williams  take  you? 

Mr.  Barnett.  We  went  to  a  room  on  the  third  floor.  It's  hard  to 
define  the  location.  It  was  on,  as  I  remember,  the  front  side.  If  you 
come  off  the  elevator,  you  turn  left.  It's  sort  of  right  straight  ahead. 
If  you  had  a  map,  I  could  probably  point  it  out  to  you.  It  is  in  that 
area  of  the  third  floor. 


1630 

Mr.  Chertoff.  It  was  just  you  and  Ms.  Williams,  nobody  else? 

Mr.  Barnett.  That  is  correct. 

Mr.  Chertoff.  What  did  you  do  then? 

Mr.  Barnett.  We  went  to  that  room.  My  recollection  is,  as  we 
sit  here  2V2  years  later,  that  this  was  the  first  time  that  I  had  seen 
Ms.  Williams  since  the  funeral.  I  believe  that  we  spent  some  time 
talking  about  Mr.  Foster,  about  the  Foster  family,  those  kind  of 
discussions.  That's  again,  my  best  recollection. 

We  then  went  to  a  closet  in  that  room.  Ms.  Williams  either  had 
or  secured  a  key.  We  opened  the  closet  and  in  the  closet  was  a  box 
with  the  files  in  it. 

Mr.  Chertoff.  You  pulled  the  box  out? 

Mr.  Barnett.  My  recollection  is  that  I  either — the  box  was  on 
the  floor.  I  either  sat  down  on  a  chair  and  looked  at  the  box  in  that 
way  or  I  picked  up  the  box  and  I  put  the  box  on  a  desk,  table, 
whatever  you  might  call  it,  and  looked  at  them  in  that  way.  I  just 
don't  really  recall  specifically. 

Mr.  Chertoff.  The  box  was  unsealed;  correct? 

Mr.  Barnett.  The  box  was  unsealed,  correct. 

Mr.  Chertoff.  Was  there  any  kind  of  index  or  any  kind  of  an 
inventory  with  the  box? 

Mr.  Barnett.  There  was  not. 

Mr.  Chertoff.  Ms.  Williams  was  with  you  while  you  removed 
the  box? 

Mr.  Barnett.  Yes. 

Mr.  Chertoff.  She  was  with  you  while  you  opened  the  box. 

Mr.  Barnett.  Yes. 

Mr.  Chertoff.  You  started  to  go  through  the  files? 

Mr.  Barnett.  I  would  not  say  "go  through  the  files."  Let  me  de- 
scribe exactly  what  I  did  because  it's  caused  some  misunderstand- 
ing, so  let  me  be  accurate  and  answer  it  myself. 

I  opened  the  box.  In  the  box  were  two  dozen,  maybe  more  files. 
Most  of  them,  but  not  all  of  them  were  labeled.  I  went  through  the 
labels.  The  unlabeled  files,  as  I  recall,  I  took  out  and  looked  at  to 
see  what  they  were.  I  may  have  also  taken  out  one  or  more  of  the 
labeled  files  to  look  at  them  briefly  as  to  what  they  were.  But  let 
me  be  clear.  Everything  that  was  in  the  box  when  I  received  it  was 
back  in  the  box  when  I  taped  it  up. 

Mr.  Chertoff.  So  everything  that  was  in  the  box,  that  you  found 
in  the  box  when  you  opened  it,  you  put  back  in  the  box  when  you 
taped  it? 

Mr.  Barnett.  Absolutely. 

Mr.  Chertoff.  Did  you  make  an  inventory  or  record  of  any  kind 
of  what  was  in  the  box? 

Mr.  Barnett.  Later. 

Mr.  Chertoff.  Not  on  the  spot? 

Mr.  Barnett.  Not  on  the  spot. 

Mr.  Chertoff.  Ms.  Williams  was  present  in  the  room  with  you 
as  you  went  through  this  procedure  of  reviewing  the  files. 

Mr.  Barnett.  I  can't  say,  Mr.  Chertoff,  she  was  there  the  whole 
time.  She  was  certainly  there  part  of  the  time,  but  I  can't  honestly 
say  she  didn't  go  about  doing  other  business  or  something.  I  really 
don't  recall. 
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Mr.  Chertoff.  How  long  did  it  take  you  to  go  through  these 
records? 

Mr.  Barnett.  At  that  time  on  that  day? 

Mr.  Chertoff.  Right. 

Mr.  Barnett.  I  would  say  I  spent  maybe  5  or  10  minutes  under- 
going that  process  I  just  described  to  you,  but  that's  an  estimate. 

Mr.  Chertoff.  During  that  period  of  time,  did  you  run  across  a 
file  that  you  gave  to  Ms.  Williams  and  suggested  maybe  it  ought 
to  remain  at  the  White  House  rather  than  be  taken  over  to  Wil- 
liams &  Connolly  because  it  really  related  to  official  business? 

Mr.  Barnett.  At  that  time,  I  don't  recall  that,  no.  Can  you  be 
more  specific? 

Mr.  Chertoff.  Was  there  a  file  relating  to  the  residence  or  im- 
provements at  the  residence  or  at  the  White  House  that  you  identi- 
fied as  being  more  appropriately  held  at  the  White  House  rather 
than  removed  at  that  time? 

Mr.  Barnett.  I  don't  remember  that,  no.  I  don't  remember  that. 
I  have  a  vague  recollection  now  that  you  mention  it  of  at  some 
later  date  talking  with  someone  in  the  White  House  Counsel's  Of- 
fice. It  may  have  been  Stephen  Neuwirth,  but  I  certainly  am  not 
sure  of  that  about  such  a  file  and  what  was  in  it,  but  I  don't,  Mr. 
Chertoff,  recall  that  discussion  being — having  taken  place  on  the 
27th,  no. 

Mr.  Chertoff.  When  do  you  recall  that  discussion  having  taken 
place? 

Mr.  Barnett.  Sometime  later,  within  a — days  or  weeks  after,  but 
it's  only  a  vague  recollection. 

Mr.  Chertoff.  Now,  when  you  were — I  want  to  put  a  timeframe 
on  this.  You  come  up  to  the  second  floor.  How  long  are  you  waiting 
for  Ms.  Williams? 

Mr.  Barnett.  I  would  estimate,  Mr.  Chertoff,  that  I  was  waiting 
maybe  20,  25  minutes.  That  would  be  my  best  estimate,  but  I  can- 
not be  totally  sure  of  that. 

Mr.  Chertoff.  Let  me  try  to  help  you  out.  You  are  admitted  to 
the  second  floor  according  to  entry  records  at  3:03  p.m.  Ms.  Wil- 
liams comes  at  3:20  p.m.  That's  approximately  17  minutes. 

Mr.  Barnett.  That  could  be  right.  May  I  say  something  about 
those  logs,  please 

Mr.  Chertoff.  Sure. 

Mr.  Barnett.  — for  a  moment?  I'm  familiar  with  those  logs  obvi- 
ously, you've  given  me  a  copy.  It  is  my  recollection,  as  I  sit  here 
today,  that  I  was  there  about  35,  40  minutes,  maybe  45  minutes. 
I  was  very  surprised  when  those  logs  reflected  that  I  was  there  90 
minutes.  I  have  no  basis  to  impeach  those  logs.  I  don't  know  who 
keeps  them.  I  don't  know  if  they're  contemporaneous.  I  don't  know 
if  they're  computer-generated.  I  have  no  idea.  But  as  I  sit  here 
today,  and  as  I  sat  there  wherever  it  was  in  my  office  when  I  first 
learned  about  these  logs,  I  thought  that  was  much  longer  than  I 
was  there,  I  must  tell  you. 

Mr.  Chertoff.  Let's  try  to  go  through  it.  Around  3:20  p.m.,  Ms. 
Williams  comes  up  and  you  go  up  with  her  to  the  third  floor  and 
then  you  spend  some  time  talking  about  Mr.  Foster;  correct? 

Mr.  Barnett.  That's  my  recollection. 
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Mr.  Chertoff.  And  that's  why  you're  standing  around  here  on 
your  way  getting  to  the  area  where  the  records  are  held? 

Mr.  Barnett.  No,  we  may  have  done  that  actually  in  the  room. 

Mr.  Chertoff.  How  long  is  that?  Ten  or  15  minutes  perhaps? 

Mr.  Barnett.  Perhaps.  Perhaps  a  little  longer. 

Mr.  Chertoff.  You're  estimating  maybe  10  minutes,  maybe  15 
minutes  for  purposes  of  reviewing  the  records. 

Mr.  Barnett.  Yes,  approximately. 

Mr.  Chertoff.  That  would  take  us  up  to  sometime  before  4:00 
p.m.;  right? 

Mr.  Barnett.  Oh,  Mr.  Chertoff,  I  can't  remember  if  it  was  4:00 
p.m.  You're  talking  about  2V2  years  ago. 

Mr.  Chertoff.  I'm  just  doing  the  math 

Mr.  Barnett.  Do  the  math,  but  don't  put  times  on  it,  please. 

Mr.  Chertoff.  As  soon  as  you  tape  up  the  box,  where  did  you 
get  the  tape? 

Mr.  Barnett.  Wait.  You've  got  to  slow  down. 

Mr.  Chertoff.  Where  did  you  get  the  tape? 

Mr.  Barnett.  I  looked  through  the  files,  as  I've  described.  I  then 
said  to  Ms.  Williams  that  I  wanted  to  tape  the  box.  She  had  to  find 
some  tape.  I  don't  recall  it  being  right  there.  I  recall  in  my  mind 
her  having  to  go  somewhere  and  get  it,  not  a  long  period  of  time, 
but  some  period  of  time.  I  then  taped  the  box  closed  securely. 

Mr.  Chertoff.  Then  what  did  you  do? 

Mr.  Barnett.  Then  we  had  to  make  arrangements  to  have  the 
box  picked  up.  It  was,  as  I  remember,  an  extremely  hot  day.  I  was 
not  interested  in  carrying  that  box  out  of  the  White  House,  much 
less  the  three  blocks  to  my  office.  So  I  called  over  to  my  office.  I 
believe  I  called  twice  and  talked — I  don't  remember  if  during  the 
first  call  I  talked  to  Mr.  Barlow,  I  think  I  did.  Mr.  Barlow,  who's 
seated  to  my  right,  is  the  head  of  our  accounting  department,  a  20- 
year  military  veteran,  a  very  trusted  senior  employee  of  our  law 
firm,  and  I  asked  him — I  can't  remember  in  the  first  instance,  but 
ultimately,  I  got  to  him  to  make  arrangements  to  pick  up  the  box. 
Then  that  conversation  took  place. 

My  best  recollection  is  then  there  was  a  second  conversation  a 
little  while  later  where  we  went  through  the  mechanism  of  birth 
date.  Social  Security  number,  what  gate  are  you  coming  to,  how  are 
you  going  to  get  cleared  in,  where  does  he  report,  who  does  he  see, 
that  whole  suggestion. 

Mr.  Chertoff.  Who  did  you  have  this  second  discussion  with? 

Mr.  Barnett.  Mr.  Barlow. 

Mr.  Chertoff.  You're  dealing  with  someone  on  the  White  House 
side  in  terms  of  getting  Mr.  Barlow  admitted? 

Mr.  Barnett.  I  believe,  again,  my  best  recollection  at  that  point, 
Ms.  Williams  made  the  arrangements  internally  through  the  clear- 
ance office  or  whatever  it's  called  to  have  Mr.  Barlow  accessed  and 
that  involved — or  she  called  someone  to  do  it.  I  don't  really  remem- 
ber exactly,  but  that  process  happened  and  that  took  a  few  min- 
utes. 

Mr.  Chertoff.  You're  relating  the  information  about  Mr.  Bar- 
low's background  to  Ms.  Williams  so  she  can  coordinate  on  the  in- 
ternal side? 
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Mr.  Barnett.  Not  about  his  background.  About  his  Social  Secu- 
rity number  and  birth  date.  No,  I  didn't  give  her  a  biography. 

Mr.  Chertoff.  You  need  to  get  someone  cleared  through.  You're 
supplying  the  information  to  Ms.  Williams. 

Mr.  Barnett.  That's  my  recollection. 

Mr.  Chertoff.  And  then  what  happens? 

Mr.  Barnett.  I  believe  we  talked  a  little  more. 

Mr.  Chertoff.  Where  were  you  at  this  point? 

Mr.  Barnett.  Still  in  the  same  place.  And  then  at  some  point 
thereafter  I  left  and  I  believe  I  went  over  to  the  West  Wing. 

Mr.  Chertoff.  Now,  you  left  before  you  saw  Mr.  Barlow? 

Mr.  Barnett.  Mr.  Barlow  and  I  never  crossed  paths. 

Mr.  Chertoff.  What  was  the  way  you  left  it?  Who  was  Mr.  Bar- 
low supposed  to  see  in  the  White  House  in  order  to  pick  up  the 
box? 

Mr.  Barnett.  I  don't  remember,  Mr.  Chertoff.  I  think  I  arranged 
to  have  him  coordinate  through  Ms.  Williams  to  pick  up  the  box, 
but  in  terms  of  the  actual  identity  of  the  person  he  was  supposed 
to  see,  I  don't  remember. 

Mr.  Chertoff.  So  you  left  it  to  Ms.  Williams  to  maintain  custody 
of  the  box  and  get  it  over  to  Mr.  Barlow? 

Mr.  Barnett.  Correct. 

Mr.  Chertoff.  And  then  you  went  over  to  the  West  Wing? 

Mr.  Barnett.  Correct. 

Mr.  Chertoff.  To  see  who? 

Mr.  Barnett.  I've  obviously  tried  to  remember  this.  I  had  several 
ongoing  matters  that  I  was  handling  for  the  President  and  the 
First  Lady,  and  I  could  have  gone  over  there  to  talk  with  any  one 
of  a  number  of  people  about  this.  My  best  recollection,  however,  is 
that  I  went  over  there  because  I  hadn't  seen  some  of  the  people 
who  worked  most  closely  with  Mr.  Foster  since  his  death.  And  my 
best  recollection,  Mr.  Chertoff,  is  that  I  wanted  to  go  over  and  see 
how  some  of  them  were.  I  believe  I  saw  some  of  the  secretaries  over 
there.  I  may  have  seen  some  of  the  people  in  the  Counsel's  Office. 
I  remember  being  over  in  that  area  there  where  the  Counsel's  Of- 
fice is.  But  I  don't  have  any  specific  recollection  of  which  individ- 
uals I  saw. 

Mr.  Chertoff.  Did  you  see  Mr.  Nussbaum? 

Mr.  Barnett.  I  don't  remember  seeing  Mr.  Nussbaum  that  day, 
but  I  can't  rule  it  out. 

Mr.  Chertoff.  Did  anybody  mention  to  you  that  pieces  of  paper 
had  been  found  the  day — that  had  allegedly  been  found  the  day  be- 
fore in  Mr.  Foster's  briefcase? 

Mr.  Barnett.  No. 

Mr.  Chertoff.  That  subject  never  came  up? 

Mr.  Barnett.  Not  to  my  recollection. 

Mr.  Chertoff.  With  any  of  the  people  you  spoke  to  in  the  Coun- 
sel's Office? 

Mr.  Barnett.  Not  to  my  recollection. 

Mr.  Chertoff.  I  want  to  go  back  to  your  recollection  of  that  day 
because  when  you  testified  here  on  July  7,  you  had  a  very  specific 
recollection  of  what  happened.  This  wasn't  an  "I  don't  recall"  or 
even  a  one-word  answer.  You  gave  us  a  lengthy  narrative  and  I 
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would  like  to  put  it  back  up  on  the  board.  It's  page  145.  Again,  July 
7,  1995.  We're  going  to  pick  up  where  we  left  off.  Do  you  have  it? 

Ms.  Williams.  I  can  see  it. 

Mr.  Chertoff.  Page  145: 

Question:  And  what  did  you  do? 
Answer:  He  called  someone. 

That's  Mr.  Barnett. 

Question:  Who  was  that? 

Answer:  I  don't  know  his  name  but 

Question:  A  messenger? 

Answer:  No.  I  think  he  was — I  think  he  was  an  attorney. 

Question:  From  Williams  &  Connolly  and  he  made  that  call  from  the  residence? 

Answer:  Yes. 

Question:  How  long  did  it  take  this  person  to  get  cleared  through? 

Answer:  Maybe  a  half  hour  or  so. 

Question:  Did  you  wait  there  with  Mr.  Barnett  while  that  happened? 

Answer:  Yeah.  I  may  have — well,  probably  in  and  out.  I  may  have  gone  to  do 
something  and  come  in.  They  were  having  a  conversation.  Mrs.  Clinton  and  Mr. 
Barnett,  but  I  had  the  key. 

Is  that  still  true,  Ms.  Williams? 

Ms.  Williams.  That's  my  recollection. 

Mr.  Chertoff.  Continuing  on: 

Question:  The  key  to  the  closet? 

Answer:  Right. 

Question:  So  Mrs.  Clinton  and  Mr.  Barnett  were  waiting  in  the  residence  for 
about  half  an  hour  while  this  person  came  from  Williams  &  Connolly;  right? 

Answer:  Yeah.  I'd  say  it  was  about  half  an  hour. 

Question:  And  then  this  person  came  in;  right? 

Answer:  Uh-huh. 

Question:  And  then  what  happened? 

Answer:  I  got  on  the  elevator  with  him.  I  had  them — I  called  somebody  to  get  him 
cleared.  He  came  to  the  Usher's  Office  which  is  where  guests  go.  The  Ushers  called 
up  to  the  residence.  I  picked  up  the  phone.  They  said  the  guy  was  there.  I  went 
and  got  him,  took  him  up  to  the  third  floor,  opened  the  closet  and  told  them  that 
was  the  box. 

Question:  And  where  was  Mr.  Barnett  and  the  First  Lady  at  this  time? 

Answer:  They  were  still  down  on  the  second  floor. 

Question:  And  what  happened  after  this  person  had  retrieved  the  box? 

Answer:  I  took  him  back  down  to  the  Usher's  Office. 

Question:  Did  you  stop  and  see  Mr.  Barnett  or  Mrs.  Clinton  at  that  point? 

Answer:  No. 

Question:  And  that  whole  operation  of  going  up  to  pick  up  the  box  and  have  this 
person  leave  took  about  15  minutes? 

Answer:  Yeah,  if  that. 

Question:  Did  you  then  go  back  and  talk  to  Mr.  Barnett  and  Mrs.  Clinton? 

Answer:  No,  I  just  think  I  did  whatever  else  I  was  doing. 

Question:  You  didn't  arrange  for  Mr.  Barnett  to  come  over  on  that  Tuesday;  cor- 
rect? 

Answer:  I  may  have  cleared  him  through. 

Question:  You  didn't  ask  him  to  come  over? 

Answer:  Huh-uh. 

Now,  Ms.  Williams,  is  it  your  testimony  still  that  you  were  not 
with  Mr.  Barnett  at  the  time  that  you  looked  through  the  box? 

Ms.  Williams.  I  don't  have  a  recollection  of  that  at  the  time  that 
he  looked  through  the  box. 

Mr.  Chertoff.  You  were  not  with — was  Mr.  Barnett  with  you  on 
the  third  floor  with  the  box  as  he  has  testified  or  were  you  up  there 
on  the  third  floor  with  the  box  for  the  first  time  with  the  mes- 
senger as  you  have  testified? 
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Ms.  Williams.  As  I  have  testified,  what  I  recall,  what  my  recol- 
lection is,  is  that  when  I  was  on  the  third  floor,  the  first  time  I  was 
with  the  messenger.  That's  my  recollection.  That's  what  I  remem- 
ber. 

Mr.  Chertoff.  Your  testimony  is  that  you  went  and  got  the  mes- 
senger, took  him  to  the  third  floor,  opened  the  closet  and  told  them 
that  was  the  box.  That's  your  testimony;  correct? 

Ms.  Williams.  That's  the  best  of  my  recollection. 

Mr.  Chertoff.  Now,  Mr.  Barlow,  when  you  got  to  the  White 
House,  and  you  did  go  to  the  White  House;  right? 

SWORN  TESTIMONY  OF  INGRAM  BARLOW,  COMPTROLLER 
WILLIAMS  &  CONNOLLY,  WASHINGTON,  DC 

Mr.  Barlow.  Yes,  sir. 

Mr.  Chertoff.  Where  were  you  met  by  Ms.  Williams? 

Mr.  Barlow.  As  I  recall,  on  the  third  floor. 

Mr.  Chertoff.  You  were  directed  to  go  to  the  third  floor? 

Mr.  Barlow.  I  was  put  on  the  elevator  with  an  escort. 

Mr.  Chertoff.  And  an  escort  was  a  Secret  Service  officer? 

Mr.  Barlow.  No,  it  was  a  lady  who  met  me  over  in  the  Old  Exec- 
utive OfBce  Building  and  they  escorted  me  over. 

Mr.  Chertoff.  What  was  her  name? 

Mr.  Barnett.  I  don't  recall. 

Mr.  Chertoff.  Was  it  Carolyn  Huber? 

Mr.  Barlow.  I  don't  recall. 

Mr.  Chertoff.  When  you  got  to  the  third  floor,  how  did  you  get 
to  where  Ms.  Williams  was? 

Mr.  Barlow.  She  was  waiting  for  me  when  the  elevator  opened. 

Mr.  Chertoff.  And  she  took  you  into  a  room? 

Mr.  Barlow.  First,  she  took  me  on  a  tour. 

Mr.  Chertoff.  After  the  tour,  she  took  you  to  a  room? 

Mr.  Barlow.  Right. 

Mr.  Chertoff.  Is  that  right? 

Mr.  Barlow.  That's  correct. 

Mr.  Chertoff.  Actually,  it  must  have  been  a  pretty  short  tour 
because  you  were  apparently  in  that  area  only  about  4  minutes. 
Where  was  the  box? 

Mr.  Barlow.  The  box  was  locked  in  the  closet  in  a  small  room 
off  the  elevator. 

Mr.  Chertoff.  So  when  you  got  into  the  room,  the  box  was  in 
the  closet? 

Mr.  Barlow.  That's  right. 

Mr.  Chertoff.  And  she  opened  the  closet? 

Mr.  Barlow.  That's  right. 

Mr.  Chertoff.  What  was  the  condition  of  the  box?  Was  it  taped 
or  was  it  untaped? 

Mr.  Barlow.  It  was  sealed  up  in  packing  tape. 

Mr.  Chertoff.  Ms.  Williams,  did  you — Mr.  Barnett,  let  me  ask 
you,  when  you  left  the  box,  had  you  taken  it  off  the  desk  and  put 
it  in  the  closet? 

Mr.  Barnett.  That's  my  recollection,  or  it  stayed  in  the  closet. 
I  told  you,  I  couldn't  remember  if  I  moved  it  or  looked  at  it  there, 
but  it  was  certainly  in  the  closet  when  I  left. 

Mr.  Chertoff.  But  you  had  taped  it  up? 
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Mr.  Barnett.  I  had  taped  it  up. 

Mr.  Chertoff.  Mr.  Barlow,  your  recollection  is  it  was  taped 
when  you  got  there? 

Mr.  Barlow.  It  was  taped. 

Mr.  Chertoff.  And  Ms.  Williams  met  you  on  the  third  floor? 

Mr.  Barlow.  That's  correct. 

Mr.  Chertoff.  Let  me  ask  you  this,  Mr.  Barnett.  Other  than  re- 
ceiving— you  understood  that  the  box  you  were  receiving  on  this  oc- 
casion were  Vincent  Foster  files;  is  that  correct? 

Mr.  Barnett.  That  is  not  correct. 

Mr.  Chertoff.  You  knew  they  came  from  Mr.  Foster's  office? 

Mr.  Barnett.  Mr.  Chertoff,  you  are  making  assumptions  in  your 
question  that  are  unwarranted. 

Mr.  Chertoff.  What  was  your  understanding? 

Mr.  Barnett.  I  was  asked  to  take  over  a  variety  of  personal  legal 
matters  for  the  President  and  the  First  Lady.  I  had  been  doing 
some,  and  I  was  asked  to  do  more.  I  came  over  to  secure  files  rel- 
evant to  carrying  out  that  work.  I  was  not  knowledgeable  about 
where  they  came  from,  how  they  got  there,  or  specifically  what 
they  were.  It  was  certainly  my  understanding  that  not  all  of  these 
but  some  of  these,  were  from  Mr.  Foster's  office,  but  I  was  not  on 
notice,  if  you  will,  that  they  were  from  Mr.  Foster's  office  or  where 
they  were  from.  I  was  simply  on  notice  that  they  were  the  files  rel- 
evant to  the  work  I  was  being  asked  to  carry  out. 

Mr.  Chertoff.  Well,  there  were  files  there  that  were  related  to 
Whitewater.  Was  it  your  understanding  that 

Mr.  Barnett.  No,  Mr.  Chertoff.  There  was  one  file  that  had  a 
label  on  it  that  said  Whitewater. 

Mr.  Chertoff.  And  there  were  other  files  there  that  dealt  with 
tax  issues  that  mentioned  Whitewater;  is  that  correct? 

Mr.  Barnett.  That  is  correct. 

Mr.  Chertoff.  Is  it  your  testimony  that  when  you  picked  up  the 
box  it  was  not  your  understanding  that  these  were  files  that  had 
come  from  Vincent  Foster's 

Mr.  Barnett.  You're  not  listening  to  my  answer.  It  was  certainly 
my  understanding  that  some  of  those  files  came  from  Vincent  Fos- 
ter's office,  but  it  was  not  my  understanding  that  all  those  files 
came  from  Vincent  Foster's  office. 

Mr.  Chertoff.  So  you  had  the  belief  that  some  of  the  files  may 
have  come  from  elsewhere? 

Mr.  Barnett.  I  didn't  really  know.  I  just  knew  that  I  was  being 
asked  to  carry  out  some  legal  tasks  and  that  these  were  the  files 
that  were  relevant  to  those  tasks. 

Mr.  Chertoff.  Other  than  this  occasion,  was  there  any  occasion 
before  or  after  that  your  law  firm  received  files  that  you  were  told 
or  was  indicated  to  you  came  from  the  late  Vincent  Foster's  files? 

Mr.  Barnett.  During  the  course  of  my  involvement  with  these 
matters,  before  Mr.  Kendall  took  over  from  my  law  firm,  there  was 
one  other  occasion  that  I  can  recall,  and  it  occurred  on  that  very 
day.  And  I  would  be  happy  to  describe  it  if  you  would  like. 

Mr.  Chertoff.  When  you  say  "that  very  day,"  you  mean  July  27? 

Mr.  Barnett.  1993,  correct. 

Mr.  Chertoff.  The  same  day  you  picked  up  the  box? 

Mr.  Barnett.  Correct. 
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Mr.  Chertoff.  Tell  us  about  that. 

Mr.  Barnett.  When  I  was  over  in  the  West  Wing,  one  of  the  sec- 
retaries— I  don't  really  remember  which  one — gave  me  a  file,  it  was 
bright  green,  told  me  that  it  was  a  file — I  believe  she  described  it 
as  in-transit,  or  in  the  process,  or  being  processed,  some  words  to 
that  effect,  at  the  time  of  Mr.  Foster's  death.  That  file  was  given 
to  me  with  the  individual  saying  to  me  that  she  understood  that 
I  would  be  handling  those  personal  legal  matters  that  Mr.  Foster 
had  been  involved  in  and  that  that  file  would  properly,  therefore, 
be  transferred  to  me. 

Mr.  Chertoff.  What  was  in  this  in-transit  file? 

Mr.  Barnett.  My  best  recollection  what  was  in  that  file  were 
some  amendments  to  either/or  the  blind  trust  or  the  financial  dis- 
closure forms  or  both.  My  understanding  is  that  some — I  believe 
$100  denomination  bonds  belonging  to  the  Clintons'  daughter  had 
been  found  and  that  there  was  a  need,  therefore,  to  amend  certain 
disclosure  blind  trust  as  a  result.  They  had  not  been  prepared  by 
me.  My  recollection  is  they  had  been  prepared  by  Brant  Buck  of  the 
Rose  Law  Firm,  and  they  were  sent  up.  They  had,  as  I  remember 
tabs — sign  here  tabs — I'm  sure  you're  familiar  with  those — and 
there  were  some  backup  materials  related  to  that.  But  you've  seen 
the  files,  so  you  know  what's  in  it. 

Mr.  Chertoff.  Did  your  firm  receive  other  than  that  one  addi- 
tional file  any  other  documents  that  you  understood  to  be  coming 
from  the  late  Vincent  Foster's  files? 

Mr.  Barnett.  During  the  time  I  was  involved,  I  recall  no  such 
transfer  of  files. 

Mr.  Chertoff.  When  did  you  stop  being  involved? 

Mr.  Barnett.  I  stopped  being  involved  in  the  fall  of  1993. 

Mr.  Chertoff.  To  your  knowledge,  even  after  you  had  been  in- 
volved, from  any  other  source,  do  you  know  if  Mr.  Kendall  received 
files  from  Vincent  Foster's  office  relating  to  Madison  Guaranty? 

Mr.  Barnett.  Mr.  Chertoff,  I  have  no  idea.  You  have  to  address 
that  question  to  others.  I  was  not  involved  and,  therefore,  I  didn't 
know. 

Mr.  Chertoff.  I  would  like  to  just  close  this  up.  I  would  like  to 
give  to  you  a  letter  we  have,  we're  going  to  put  it  up  on  the  Elmo 
and  hand  it  out,  dated  November  22,  1993,  where  Mr.  Kendall  from 
your  firm  who's  sitting  behind  you,  transmits  to  the  Rose  Law 
Firm — "I  am  enclosing  herewith  three  file  folders,  labeled:  Madison 
Guaranty  Limited  Partnership,  Madison  Guaranty — Net  Worth — 
(1985)  Preferred  Stock  Offering,  and  Madison  Guaranty  Preferred 
Stock  Offering  (Corporate),  which  were  among  the  late  Vincent 
Foster's  files.  They  appear  to  me  to  be  files  of  Rose  Law  Firm  docu- 
ments. I  thought  it  most  appropriate  to  transmit  them  to  you,  for 
retention  and  storage." 

I  want  to  ask  you  two  questions,  Mr.  Barnett.  How  is  it  that  Mr. 
Foster  was  keeping  in  his  possession  files  relating  to  Madison 
Guaranty  which  was  not  a  matter,  to  my  understanding,  was  an 
ongoing  issue  that  your  firm  or  he  was  working  on  with  respect  to 
the  Clintons? 

Mr.  Barnett.  Mr.  Chertoff,  I'm  afraid  that  question  is  best  ad- 
dressed to  Mr.  Foster,  and  he  is  not  here  to  answer  it.  I  don't  have 
an  answer. 
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Mr.  Chertoff.  You  don't  know  how  it  is  he  had  those  files? 

Mr.  Barnett.  I  have  no — let  me  finish — I  have  no  knowledge  of 
if  or  how  he  had  those  files. 

Mr.  Chertoff.  How  did  those  files,  which  were  among  the  late 
Vincent  Foster's  files,  get  into  the  possession  of  your  law  firm? 

Mr.  Barnett.  They  did  not  come  to  the  possession  of  my  law 
firm  while  I  was  involved  in  these  matters,  so  you  will  have  to  ask 
others  that  question  because  I  don't  have  an  answer. 

Mr.  Chertoff.  I  see  Mr.  Kendall  is  behind  you.  He's  the  signa- 
tory of  the  letter.  I  know  you're  an  agent  for  the  firm.  I  don't  know 
whether  Mr.  Kendall  can  enlighten  us  on  this. 

The  Chairman.  Well,  we'll  take  up  the  question  whether  or  not 
Mr.  Kendall 

Mr.  Chertoff.  You  don't  know  about  this? 

Mr.  Barnett.  What's  "this"? 

Mr.  Chertoff.  You  don't  know  about  these  Madison  files  that 
were  contained  among  the  late  Vincent  Foster's  files  and  transmit- 
ted on  November  27? 

Mr.  Barnett.  I  am  familiar  with  the  fact  that  these  files  were 
transferred  to  the  Rose  Law  Firm. 

Mr.  Chertoff.  How  are  you  familiar  with  that? 

Mr.  Barnett.  From  hearing  it  around  the  firm  but  I  was  not  per- 
sonally involved,  so  I  don't  really  have  personal  knowledge  of  it. 
But  I  am  familiar  with  the  fact  that  files  were  transferred  back  to 
the  Rose  Law  Firm. 

Mr.  Chertoff.  I  was  almost  led  astray  here  because  we  are  not 
in  court,  so  the  rules  about  hearsay  and  personal  knowledge  don't 
apply. 

Mr.  Barnett.  I  understand,  but  I  am  also  trying  to  be  accurate 
and  to  tell  you  that  I  was  not  involved  in  the  receipt  of  those  files. 

The  Chairman.  Let  me  ask  a  question.  Did  there  come  a  time, 
Mr.  Barnett,  that  you  became  aware  of  the  transfer  of  these  files, 
the  files  in  question  as  outlined  in  this  letter? 

Mr.  Barnett.  I  believe,  Mr.  Chairman,  there  came  a  time  when 
I  was  familiar  with  the  fact  that  Mr.  Kendall  transmitted  those 
files  to  the  Rose  Law  Firm,  yes. 

The  Chairman.  When  was  that?  Was  it  before  the  transfer? 

Mr.  Barnett.  It  probably  was  right  around  this  date,  Mr.  Chair- 
man. I  don't  remember  specifically. 

The  Chairman.  In  other  words,  you  were  made  aware  of  the  fact 
prior  to  this  transmittal  letter  that  these  files  were  transferred? 

Mr.  Barnett.  No,  I  am  not  sure  that  it  was  prior,  Mr.  Chairman. 
I  am  honestly  not.  It  may  have  been  after  the  fact.  I  remember 
hearing  this — I  remember  hearing  this  incident,  but  I  don't  have 
any  specific  recollection  of  it. 

The  Chairman.  Mr.  Chertoff,  are  you  about  to  wrap  it  up? 

Mr.  Chertoff.  Yes,  I  was  going  to  ask  Mr.  Barnett,  from  what 
you  heard,  where  did  these  files  come  from?  How  did  they  come  to 
your  law  firm? 

Mr.  Barnett.  My  best  recollection  is  that  they  came  to  our  law 
firm  from  Mr.  Hubbell,  but  I  could  be  mistaken  on  that.  That's  my 
best  recollection. 
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Mr.  Chertoff.  Do  you  know  how  it  is  that  Mr.  Hubbell  would 
have  had  a  set  of  Madison  folders  that  were  in  the  late  Vincent 
Foster's  files? 

Mr.  Barnett.  No. 

Mr.  Chertoff.  I  think  my  time  is  up,  Mr.  Chairman. 

The  Chairman.  OK.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Ms.  Williams,  let  me  ask  you  this:  Is  it  correct 
that  you  discussed  with  Mr.  Barnett  at  some  point  prior  to  the  27th 
the  fact  that  there  were  files  that  you  wanted  to  get  over  to  him? 

Ms.  Williams.  Yes,  that's  correct. 

Mr.  Ben-Veniste.  And  to  put  into  context  Mr.  Chertoff s  ques- 
tions about  the  conversations  on  the  27th  themselves,  I  believe  you 
had  testified  that  the  subject  came  up  while  you  were  having  a  con- 
versation with  Mr.  Barnett  in  the  airport,  either  going  to  or  coming 
back  from  Little  Rock  in  connection  with  the  funeral? 

Ms.  Williams.  I  remember  having — I  believe  I  had  a  conversa- 
tion with  Mr.  Barnett  in  the  airport.  I  think  it  was  after  the  fu- 
neral where — I  don't  have  an  absolutely  specific  recollection  at  this 
moment,  but  I  believe  that  we  talked  about  getting  the  files  to  his 
office  at  some  point. 

Mr.  Ben-Veniste.  That  would  have  been  on  the  24th  of  July? 

Ms.  Williams.  If  that  was  Friday,  yeah,  the  24th. 

Mr.  Ben-Veniste.  Let's  talk  for  a  moment  about,  Mr.  Barnett, 
the  interesting  subject  of  taping  the  box  and  transmitting  it  with 
the  help  of  Mr.  Barlow  back  to  your  law  firm.  Is  it  correct  that,  to 
your  knowledge,  everything  that  was  in  the  box  when  you  looked 
at  it  went  over  to  your  law  firm? 

Mr.  Barnett.  Are  you  talking  to  me,  Mr.  Ben-Veniste? 

Mr.  Ben-Veniste.  Yes,  I  am. 

Mr.  Barnett.  I'm  sorry.  I  put  everything  that  I  saw  in  the  box 
back  in  the  box.  I  taped  the  box  and  when  it  was  delivered  to  my 
possession  at  the  law  firm,  it  was  still  taped. 

Mr.  Ben-Veniste.  So  as  far  as  you  were  concerned,  despite  all 
these  electronic  records  or  other  records  of  who  went  where,  at 
what  time,  you  went  over  there  to  get  a  box,  you  saw  the  box,  you 
looked  in  the  box,  you  taped  the  box  up,  and  you  transmitted  it 
back  to  your  law  firm? 

Mr.  Barnett.  That  is  correct. 

Mr.  Ben-Veniste.  Now,  is  it  also  correct,  to  your  knowledge,  be- 
cause I  know — let's  clear  this  up — at  some  point,  you  determined 
that  you  would  not  continue  on  or  could  not  continue  on  in  the  rep- 
resentation for  personal  reasons;  is  that  correct? 

Mr.  Barnett.  That  is  correct. 

Mr.  Ben-Veniste.  And  Mr.  Kendall  took  over? 

Mr.  Barnett.  Yes,  I  should  explain  lest  it  sound  like  something 
nefarious.  My  wife  was  assigned  to  a  position  where  she  would  be 
covering  the  White  House,  and  I  wished  to  avoid  any  appearance 
of  conflict.  Let  me  stress  that  there  would  have  been  no  conflict. 
I  do  not  discuss  client  matters  with  her,  and  she  sure  doesn't  check 
her  stories  with  me,  but  we  did  not  want  any  appearance  and, 
therefore,  we  thought  it  best  that  although  my  law  firm  would  con- 
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tinue  the  representation,  I  would  not  personally  do  so  as  to  these 
matters. 

Mr.  Ben-Veniste.  Your  wife  is  a  network  journalist? 

Mr.  Barnett.  That  is  correct,  as  to  these  matters. 

Mr.  Ben-Veniste.  And  to  avoid  the  appearance  of  any  conflict  or 
possible  conflict  of  interest,  you  thought  it  best  to  step  aside? 

Mr.  Barnett.  I  thought  it  best  not  to  handle  these  matters  for 
the  President  or  the  First  Lady  because  of  the  potential  for  an  ap- 
pearance of  conflict. 

Mr.  Ben-Veniste.  With  respect  to  this  green  file  that  you  have 
mentioned,  would  it  be  fair  to  say  that  what  occurred  was  that 
somebody  handed  you  a  file  that  was  enroute  to  be  either  signed 
by  Mr.  and  Mrs.  Clinton  or  that  had  to  do  with  personal  estate 
planning  matters? 

Mr.  Barnett.  I  don't  think  it  was  estate  planning  matters.  I  be- 
lieve it  was  an  amendment  to  either  a  disclosure  or  a  blind  trust 
or  both.  It  was  that  form,  but  otherwise,  your  question  is  accurate. 

Mr.  Ben-Veniste.  And  nothing  inappropriate  with  your  taking 
charge  of  that  matter  at  the  point  that  you  received  the  material? 

Mr.  Barnett.  Inappropriate?  Tell  me  more. 

Mr.  Ben-Veniste.  Was  there  anything  inappropriate,  in  your 
view,  with  your  taking  charge  of  that? 

Mr.  Barnett.  No,  I  thought  that  it  was  within  the  jurisdiction 
that  I  was  assuming  and  indeed,  back  at  my  office,  I  placed  that 
green  file  in  the  box,  so  it  could  continue  in  a  safekeeping  mode. 

Mr.  Ben-Veniste.  And  of  course,  this  Committee,  Mr.  Chertoff 
and  I  have  reviewed  that  file? 

Mr.  Barnett.  You  have  reviewed,  my  understanding  is  from  Mr. 
Kendall,  that  file  and  all  the  files  in  the  box  as  appropriate 
despite 

Mr.  Ben-Veniste.  There's  nothing  nefarious,  no  smoking  gun  in 
that  file,  we  reviewed  it? 

Mr.  Barnett.  In  the  green  file? 

Mr.  Ben-Veniste.  Yes. 

Mr.  Barnett.  Hardly.  If  it  had  been,  I  dare  say  you  would  have 
pointed  it  out. 

Mr.  Ben-Veniste.  In  connection  with  the  other  materials  that 
were  transmitted  by  you,  taped  up,  sent  over  to  your  law  firm,  this 
Committee,  indeed,  Mr.  Chertoff  and  I  have  had  the  opportunity  to 
review  those  materials. 

Mr.  Barnett.  That  is  my  understanding. 

Mr.  Ben-Veniste.  Now,  Ms.  Blair,  no  one  has  sought  to  ask  you 
any  questions.  You  have  been  requested  to  come  here.  I  don't  know 
whether  anyone  communicated  that  fact  to  you,  but  the  request  has 
gone  over  the  airwaves  and  here  you  are.  So  let  me  ask  you  wheth- 
er you  have  any  knowledge  at  all  of  any  of  the  things  that  have 
been  discussed  this  morning? 

SWORN  TESTIMONY  OF  DIANE  BLAIR,  PROFESSOR 
UNIVERSITY  OF  ARKANSAS 

Ms.  Blair.  No,  sir. 

Mr.  Ben-Veniste.  You  happened  to  be  in  Washington  as  a  guest 
at  the  residence  on  the  evening  of  the  27th;  is  that  correct,  Ms. 
Blair? 
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Ms.  Blair.  That  is  correct. 

Mr.  Ben-Veniste.  We  have  had  no  opportunity  to  take  your  dep- 
osition or  do  any  preparation  for  this,  and  you  and  I  have  not  spo- 
ken before;  is  that  correct? 

Ms.  Blair.  That  is  correct. 

Mr.  Ben-Veniste.  You  were  in  Washington  on  other  business? 

Ms.  Blair.  Yes,  sir.  I  had  been  nominated  by  the  President  for 
the  Board  of  the  Corporation  for  Pubhc  Broadcasting.  As  you  know, 
it  is  customary  to  make  courtesy  calls  on  Members  of  the  Senate 
Committee  that  will  be  holding  the  confirmation  hearing.  So  some 
weeks  previously,  I  had  set  up  a  series  of  appointments  with  those 
Senators  who  were  interested  in  a  courtesy  call.  I  had  appoint- 
ments that  day  with  Senator  Stephens  and  with  Senator  Conrad 
Burns  and  I  was  a  guest  at  the  residence.  But  I  had — it  was  pure 
happenstance  that  I  happened  to  be  in  Washington. 

Mr.  Ben-Veniste.  What  is  your  background? 

Ms.  Blair.  I'm  a  teacher  of  political  science  at  the  University  of 
Arkansas. 

Mr.  Ben-Veniste.  You're  a  university  teacher? 

Ms.  Blair.  That's  right. 

Mr.  Ben-Veniste.  You  were  appointed  to  the  Board? 

Ms.  Blair.  Correct. 

Mr.  Ben-Veniste.  And  the  records  diligently  kept  by  the  security 
people  at  the  White  House  reflect  that  you  entered  the  third  floor 
where  I  presume  you  were  staying  in  a  guest  room  at  some  point 
after  4:00  p.m.  on  the  27th.  Did  you  happen  to  see  Mr.  Barnett 
looking  through  a  box  of  documents? 

Ms.  Blair.  No,  sir,  I  did  not. 

Mr.  Ben-Veniste.  Or  Ms.  Williams  talking  to  Mr.  Barnett  or  any 
other  such  thing? 

Ms.  Blair.  No,  sir.  I  don't  have  any  recollection  of  seeing  any  of 
these  people.  Certainly  I  saw  no  boxes,  no  documents. 

Mr.  Ben-Veniste.  I  have  no  further  questions.  We  will  yield  back 
our  time,  Mr.  Chairman. 

The  Chairman.  Senator  Faircloth. 

OPENING  COMMENTS  OF  SENATOR  LAUGH  FAIRGLOTH 

Senator  Faircloth.  Thank  you,  Mr.  Chairman. 

Ms.  Williams,  just  to  refresh,  and  we  can  go  back  in  this  deposi- 
tion as  far  as  you  want,  but  we'll  pick  up  on  the  question,  "And 
how  did  you  come  to  see  Mr.  Barnett?"  Before  that,  we  discussed 
it  was  Tuesday,  the  27th  of  July.  But  the  question  we  need  to  start 
with  you  is: 

Question:  And  how  did  you  come  to  see  Mr.  Barnett? 
Answer:  He  had  come  to  see  Mrs.  Clinton. 
Question:  About  what? 
Answer:  I  don't  know. 
Question:  He  was  in  the  residence? 
Answer:  Yeah,  he  was  in  the  residence. 
Question:  And  you  were  called? 

Answer:  No,  I  had  come  up  to  the  residence  for  something  else. 
Question:  And  you  bumped  into  him? 

Answer:  Yeah,  I  saw  him.  And  he  said,  you  know  what?  It  would  make  sense  to 
get  those  documents  over  to  the  office. 
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The  answer  was,  "He  had  come  to  see  Mrs.  CUnton."  That  was 
your  direct  statement.  Now,  Ms.  WilUams,  the  real  question  is  this. 
The  White  House  says,  according  to  The  Washington  Post  and  oth- 
ers, that  Mrs.  Chnton  did  not  see  Mr.  Barnett,  never  examined  the 
contents  of  the  documents  and  Mr.  Barnett  said  he  was  at  the 
White  House  specifically  to  meet  with  you.  What  I  would  like  to 
know,  if  it  would  be  possible  to  get  it  in  these  hearings,  is  who  is 
telling  the  truth,  you  or  Mrs.  Clinton?  Who  was  in  the  White 
House  residence  that  day  to  meet  Mr.  Barnett?  Was  it  you  or  was 
it  Mrs.  Clinton?  Would  you  just  give  me  a  yes  or  no,  just  a  brief 
answer? 

Ms.  Williams.  Mr.  Chairman,  I  believe  I  can  give  my  answer  in 
whatever  way  I  want  to  or  do  I  just  have  to  say  yes  or  no? 

The  Chairman.  No,  no. 

Senator  Faircloth.  Go  ahead  and  answer. 

The  Chairman.  You  can  answer,  go  ahead. 

Ms.  Williams.  Thank  you.  First  of  all,  as  I  said,  it  is  my  recollec- 
tion, because  I  had  come  to  the  residence  20  minutes  after  Mr. 
Barnett  was  there,  that  I  saw — it  is  my  recollection  that  I  saw  Mrs. 
Clinton  chatting  with  Mr.  Barnett.  That's  my  recollection. 

Senator  FAIRCLOTH.  She  says  that  she  did  not  see  him,  but  you 
say  she  did. 

Ms.  Williams.  Well,  it  was  2  years  ago.  I  am  in  and  out  of  that 
residence  nearly  every  day  for  something  or  the  other.  Sometimes 
I  see  Mrs.  Clinton.  Sometimes  I  do  not.  So  it  is  a  case  of  our  recol- 
lections. 

Senator  Faircloth.  The  White  House  says  that  Mrs.  Clinton  did 
not  review  the  contents  of  the  documents.  Mr.  Barnett  says  that 
only  two  of  you  reviewed  the  documents.  According  to  your  story, 
you,  Hillary  Clinton,  and  Bob  Barnett  were  all  there  waiting  for 
the  courier  to  arrive  and  get  the  documents.  This  would  sort  of  sug- 
gest that  all  three  of  you  did  review  again — if  you  were  in  a  room 
with  Bob  Barnett,  Hillary  Clinton,  and  yourself  and  you're  telling 
me  you  can't  remember  that? 

Ms.  Williams.  Senator  Faircloth,  with  all  due  respect,  let  me  re- 
mind you  that  I'm  Mrs.  Clinton's  Chief  of  Staff.  I  probably  see  her 
more  hours  of  the  day  than  any  other  person  besides  the  President, 
her  husband,  and  Chelsea,  their  daughter.  I  see  her  constantly.  So 
while  I  do  understand  that  for  many  Americans,  the  idea  that  see- 
ing Mrs.  Clinton  would  be  an  extraordinary  experience,  for  me,  it 
was  a  part  of  my  job  and  I  do  not  remember  every  single  time  I 
have  seen  her. 

Senator  Faircloth.  How  about  Mr.  Barnett,  is  seeing  him  a  reg- 
ular part  of  your  job? 

Ms.  Williams.  I  have  seen  Mr.  Barnett  on  a  number  of  occasions. 
Mr.  Barnett  and  I  are  friends.  We  are  social  friends.  We  see  each 
other  at  dinner.  We  see  each  other  at  lunch.  I  see  Mr.  Barnett 
quite  a  bit. 

Senator  Faircloth.  Ms.  Williams,  according  to  your  story  on  this 
Tuesday,  July  27,  it  took  a  courier  30  minutes  to  get  to  the  White 
House  and  get  clearance  to  come  up  to  the  residence,  not  a  place 
visited  by  many  people.  Yet,  in  your  deposition,  you  said  the  reason 
you  didn't  get  the  documents  to  Mr.  Barnett  on  Thursday,  July  22, 
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was  that  it  was  late.  By  this  time,  I  beheve  it  was  5:50  or  6:00  p.m. 
and  you  were  tired.  For  that  reason,  you  put  them  in  the  residence. 

Senator  Sarbanes.  What  page  and  date  are  we  at? 

Senator  Faircloth.  That  would  be  page  97. 

Senator  Sarbanes.  What  date? 

Senator  Faircloth.  July  7. 

Senator  Sarbanes.  Thank  you. 

Senator  Faircloth.  We  have  records  that  suggest  you  didn't 
take  the  documents  over  to  the  second  floor  until  7:30  that  night. 
In  other  words,  you  said  you  were  too  tired  at  5:50  or  6:00  p.m., 
but  you  didn't  take  them  up  until  7:30  p.m.  It  would  just  seem 
practical  if  the  courier  could  get  there  in  30  minutes  and  get  the 
records  from  the  second  floor,  they  surely  could  have  gotten  the 
documents  from  your  office  and  up  in  that  length  of  time. 

But  my  question  is  this:  Given  the  above,  is  it  still  your  story 
that  it  was  your  idea  to  put  the  documents  in  the  residence  that 
day  because  it  was  late,  and  you  were  tired,  and  it  was  going  to 
take  a  courier  a  long  time,  or  is  it  the  truth  that  Mrs.  Clinton  de- 
sired that  they  be  moved  to  the  White  House  so  she  could  review 
them  before  they  went  to  Bob  Barnett? 

Ms.  Williams.  My  recollection  is  that  it  was  my  idea  to  move  the 
documents  to  the  residence.  I  was  tired  that  evening.  The  next  day 
was  Mr.  Foster's  funeral.  I  do  not  know  what  happened  to  me  be- 
tween the  time  I  got  documents  over  to  the  second  floor.  I  think 
that  many  of  us  would  agree  that  the  best  laid  plans  are  not  often 
the  ones  that  are  carried  out.  I  don't  know  what  happened.  I  could 
have  been  stopped  in  my  office  by  something.  I  could  have  had  an- 
other emergency  come  up.  I  could  have  been  on  the  phone.  You 
know,  I  make  no  apologies,  but  as  I  recall,  I  was  very  tired,  and 
I  did  not  want  to  wait,  and  it  was  because  of  that  that  I  put  into 
play  moving  the  documents  to  the  residence  that  evening. 

Senator  Faircloth.  All  right.  You  have  also  suggested  that  same 
day,  because  calls  were  made  shortly  before  1:00  p.m.  from  your 
house  to  the  First  Lady,  that  maybe  you  didn't  come  into  work 
until  later  that  day  because  your  first  appointment  was  in  the 
afternoon,  that  you  came  in  late  and  that's  the  reason  you  were 
making  the  calls  at  1:00  p.m.  from  your  house.  Now,  the  next  thing 
is  there  are  records  suggesting  that  you  came  in  at  8:00  a.m.  that 
morning.  So  if  you  came  in  at  1:00  p.m.,  why  were  you  so  tired  at 
5:50  p.m.?  When  did  you  come  to  work  that  day? 

Ms.  Williams.  I  don't  recall  what  time  I  came  to  work  that  day. 
I  live  very  close  to  the  White  House.  It  was  2  years  ago.  It's  not 
unusual  for  me  to  go  back  home  during  the  day  to  go  pick  up  my 
cleaning,  to  go  throw  clothes  in  the  washer,  to  do  any  number  of 
things  that  I  don't  have  a  chance  to  do  because  I  work  very  early 
hours  and  I  also  work  very  late  hours. 

Senator  Faircloth.  You  made  the  phone  calls  from  your  home 
to  the  First  Lady  because  you  were  at  home? 

Ms.  Williams.  Uh-huh. 

Senator  Faircloth.  If  that  was  the  case,  you  couldn't  have  been 
too  tired  later  that  afternoon  because  then  you  didn't  get  back  to 
work  until  after  1:00  p.m.  And  so  you  purposely  took  the  docu- 
ments to  the  residence,  not  because  you  were  too  tired  to  wait  for 
a  courier. 
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Mr.  Barnett. 

Mr.  Barnett.  Yes,  Senator. 

Senator  Faircloth.  Mr.  David  Kendall's  letter  to  the  Committee 
states  that  the  first  time  you  discussed  these  files  with  Mrs.  Clin- 
ton was  on  August  6? 

Mr.  Barnett.  Correct. 

Senator  Faircloth.  What  happened  on  this  day  to  make  your 
recollection  so  precise  that  it  was  the  nature  of  your  discussion 
with  Mrs.  Clinton,  and  what  was  the  nature  of  your  discussion 
with  Mrs.  Clinton? 

Mr.  Barnett.  Before  I  answer  that,  may  I  correct  three  errors 
in  one  of  the  questions  that  you  proposed  to  Ms.  Williams,  please? 

Senator  Faircloth.  Yes. 

Mr.  Barnett.  I  see  that  we  sometimes  have  to 

The  Chairman.  Mr.  Barnett,  you  can  answer  the  question. 

Mr.  Barnett.  Thank  you,  Senator. 

In  your  first  question,  Senator,  to  Ms.  Williams,  you  read  a  por- 
tion of  a  quotation  that  I  think  you  said  was  from  The  Washington 
Post  in  turn  quoting  Mr.  Kendall's  letter.  Please  note  that  the  full 
letter,  in  fairness,  does  say  and  my  testimony  was  earlier  in  an- 
swer to  Mr.  Chertoff,  he  cannot  rule  out  that  possibility.  It  is  my 
best  recollection  that  I  did  not  see  Mrs.  Clinton  on  that  day,  but 
I  cannot  2^2  years  later  rule  out  that  possibility.  So  I  want  to  re- 
peat that. 

Second,  there  was  some  suggestion — and  I  think  this  was  prob- 
ably unintentional,  but  I  think  the  record  has  to  be  clear.  There 
was  some  suggestion,  maybe  it  was  inadvertent,  that  Mrs.  Clinton 
was  somehow  there  at  the  time  I  was  undergoing  these  events  that 
Mr.  Chertoff  asked  me  about,  looking  at  the  box  and  all.  She  was 
not  there.  I  want  that  to  be  very  clear. 

Third,  there  seemed  to  be  some  suggestion — and  again  it  may 
have  been  inadvertent — that  Ms.  Williams  was  doing  the  review  or 
participating  in  the  review  of  those  files,  as  brief  as  it  was.  I  want 
to  again  make  the  record  clear  it  was  my  review.  So  please  allow 
me  to  make  those  corrections. 

Now,  let  me  answer  your  question  if  you  would  like  me  to. 

Senator  Faircloth.  Go  ahead  and  answer  the  question.  How  do 
you  know  it  was  August  6?  What  happened? 

Mr.  Barnett.  Let  me  drop  back  and  explain.  I  took  over  these 
matters  following  the  death  of  Mr.  Foster  and  the  funeral  of  Mr. 
Foster.  I  was  being  asked  as  an  attorney  who  takes  his  responsibil- 
ities very  seriously  to  undertake  matters  for  some  individuals  who 
were  current  clients  of  mine,  friends  of  mine,  and  who  also  hap- 
pened to  be  the  President  of  the  United  States  and  the  First  Lady. 
I  took  that  very  seriously. 

So  upon  getting  back  to  my  office,  I  reviewed  those  files,  page  by 
page,  read  every  file,  indexed  every  page,  and  kept  them  in  a  com- 
pletely secure  environment  throughout  the  whole  time.  I  also  listed 
off  for  myself  not  only  the  matters  that  were  reflected  in  the  files, 
but  also  matters  that  I  either  was  doing  at  that  time  or  I  knew 
might  need  to  be  done,  and  I  had  a  meeting  with  Mrs.  Clinton  on 
August  6  to  review  what  I'll  call  all  pending  matters.  I  know  that 
took  place  that  day  because  it's  on  my  calendar. 
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Senator  Faircloth.  It  was  on  your  calendar.  OK.  Mr.  Chairman, 
this  is  the  third  time  that  we  have  had  Ms.  WiUiams  before  us. 
And  each  time,  it  has  been  my  view  that  she  has  not  told  us  the 
truth  or  her  memory  has  been  selectively  weak.  Now,  she's  the 
Chief  of  Staff  to  the  First  Lady  and  Assistant  to  the  President.  I 
simply  don't  think  that  anyone  that  holds  these  positions  should 
come  before  a  Senate  Committee  and,  in  my  opinion,  lie  to  us  and 
simply  go  on  as  if  nothing  had  happened.  I  personally  think  that 
Ms.  Williams  should  resign  from  the  White  House  and  it  is  some- 
what of  an  effrontery  to  the  Committee  that  she  does  not. 

Mr.  Altman  and  Ms.  Hanson  resigned  for  misleading  this  Com- 
mittee, and  I  think  Ms.  Williams  should  do  the  same  thing.  I  still 
bring  back — we  keep  crossing  back  what  Ms.  Williams  said  and 
what  Mrs.  Clinton  said  in  the  telephone  calls  from  the  plane  and 
everywhere.  I  think  when  we  get  to  the  bottom  of  this,  and  we  will 
get  that  when  Mrs.  Clinton  appears  before  us. 

The  Chairman.  Senator,  thank  you. 

Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Mr.  Chairman,  just  on  that  point,  first  of  all,  with 
all  due  respect  to  my  colleague  from  North  Carolina,  we're  talking 
about  events  here  that  go  back  several  years.  I've  made  this  point 
earlier  to  my  colleagues,  and  I  think  many  of  them  agree  and  ac- 
cept this,  to  expect  the  kind  of  detailed  recall — I  think  Ms.  Wil- 
liams made  the  point,  and  I  think  all  of  us  can  appreciate  this,  that 
she  is  not  a  tourist  at  the  White  House.  She  is  the  closest  person 
that  works  with  the  First  Lady  and  sees  her  all  the  time.  And  to 
expect  anyone  to  go  back  that  amount  of  time,  knowing  full  well 
that  each  and  everyone  of  us  here  on  this  Committee,  having  been 
asked  in  the  past  by  others  to  describe  where  we  were  even  a  week 
or  two  or  three  ago  and  whom  we  met  and  exactly  what  we  said, 
I  think  can  appreciate  how  difficult  that  can  be. 

Now,  it's  one  thing  to  disagree  with  what  Ms.  Williams  has  said, 
but  to  call  her  a  liar  I  think  is  wrong.  That's  just  wrong.  We 
shouldn't  be  engaging  in  that.  She  has  given  her  testimony.  She 
was  a  sworn  witness.  She  has  given  us  her  best  recollection.  Mem- 
bers certainly  have  the  right  to  disagree  with  her  recollection  but 
to  call  people  a  liar  I  don't  think  really  helps  in  the  conduct  of  the 
Committee's  business. 

Ms.  Williams.  Senator  Dodd 

Senator  DoDD.  It  just  seems  to  me,  Mr.  Chairman,  I  hope  we 
kind  of  stay  away  from  that.  We've  been  trying  to  do  that  here,  and 
calling  for  people's  resignations  is  a  good  way  of  getting  a  headline, 
but  this  Committee  has  serious  work  to  do.  We've  asked  these  peo- 
ple to  come  before  us.  Ms.  Williams  has  testified  on  three  occasions 
now  going  back  over  this  ground  and  again,  I  don't  know  of  a  single 
Member  of  Congress  who  could  recall  with  any  clarity  events  that 
go  back  even  weeks  ago,  let  alone  years  ago,  and  so  I  would  hope 
that  we  could  stay  away  from  that  kind  of  personal  invective.  It 
doesn't  serve  us  well  as  a  Committee. 

Ms.  Williams.  Senator  Dodd,  I  appreciate  you  saying  that.  Sen- 
ator Faircloth,  Chairman  D'Amato,  this  Committee,  I  serve  at  the 
pleasure  of  the  President.  I  do  not  intend  to  resign  until  I  am  ready 
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to  resign.  And  so  further  discussion  of  this  really,  in  my  opinion, 
serves  no  real  purpose. 

Senator  Faircloth.  Mr.  Chairman. 

The  Chairman.  Senator. 

Senator  Faircloth.  We  have  sat  here  and  we  have  listened  to 
this  vague 

The  Chairman.  Let  me  say  this.  Senator.  This  is  Senator  Sar- 
banes'  time  and  I  will  give  you  an  opportunity  when  we  come  back 
unless  the  Senator  wants  to  yield  and  certainly  we'll  hold  and  cred- 
it his  time,  take  the  clock  off,  if  you  do. 

Senator  Faircloth.  I  just  wanted  to  reply  to  Senator  Dodd  very 
briefly. 

Senator  Sarbanes.  Certainly. 

This  won't  be  off  our  time? 

The  Chairman.  No. 

Senator  FAIRCLOTH.  We  have  sat  here  for  three  sessions  with  Ms. 
Williams  and  listened  to  this  convoluted,  inaccurate,  floating  testi- 
mony. Now,  Ms.  Williams,  as  we  have  said,  is  an  Assistant  to  the 
President.  She's  Administrative  Assistant  to  the  First  Lady 

Ms.  Williams.  I'm  Chief  of  Staff  to  the  First  Lady. 

Senator  FAIRCLOTH.  Chief  of  Staff,  whatever.  But  it  is  time  that 
a  person  holding  that  position  should  give  direct,  clean,  and  clear 
testimony  to  this  Committee  and  not  this  drifting,  floating,  con- 
voluted stuff  that  we've  been  putting  up  with  for  three  sessions. 
And  if  that  doesn't  lead  you  to  the  conclusions  that  I  have  drawn 
about  Ms.  Williams'  testimony,  I  don't  know  what  it  would  take  to 
lead  you  to  that  conclusion. 

Senator  DODD.  I  can  just  say  to  my  colleague,  I  think  my  col- 
league drew  his  conclusions  before  this  Committee  hearing  even  got 
underway,  with  all  due  respect.  Members  do  that.  That's  their  right 
to  do  that.  I  don't  challenge  that,  but  my  colleague  from  North 
Carolina  from  the  very  beginning  has  held  a  point  of  view  about 
all  of  this.  That's  his  right  to  do  that.  But  I  don't  think  attacking 
witnesses,  labeling  them  liars  and  so  forth  really  is  what  we  ought 
to  be  about  here. 

We  have  a  job  to  try  and  find  out  what  happened.  The  Congress 
has  asked  us  to  do  it,  an  overwhelming  vote  by  our  Members  and 
we  ought  to  go  about  the  business  of  doing  that  and  our  witnesses, 
I  think,  have  done  the  best  they  can.  Again,  my  colleagues,  some 
of  whom  here  will  believe  they  haven't  done  the  best  they  can  and 
I  presume  those  views  will  be  reflected  in  a  Committee  Report 
along  the  way  but  I  don't  think  we  do  ourselves,  or  this  institution, 
or  this  process  any  good  by  maligning  witnesses.  We  can  disagree 
with  them,  draw  whatever  conclusions  we  may,  but  I  would  just  re- 
peat what  I  said  a  moment  ago,  I  would  hope  that  we  stay  away 
from  that  kind  of  talk.  It  doesn't  do  ourselves,  the  institution,  this 
Committee  any  good  at  all,  in  my  view,  and  certainly  it's  not  going 
to  be  unique  for  Members  to  draw  conclusions  before  a  Committee 
hearing  begins  about  what  they  want  to  get  out  of  it  and  certainly 
our  colleague  from  North  Carolina  won't  be  the  first  person  to  do 
that  nor  is  he  the  only  person  on  that  side  of  the  aisle  ever  to  have 
done  it.  I've  seen  it  over  the  years. 

But  my  hope  would  be  that  we  bring  our  witnesses  in,  ask  them 
the  questions.  They're  sworn  witnesses.  They  know  full  well  when 
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they're  testifying,  having  raised  their  right  hand,  that  they  have  an 
obhgation  to  fulfill  here.  But  again,  I  don't  think  it's  extraordinary 
at  all  for  someone  to  not  recall  in  vivid  detail  events  that  tran- 
spired several  years  ago  in  the  midst  of  a  very  emotional  event,  a 
person  who  was  very  close  to  many  of  the  people  who  have  been 
before  us  who  took  his  own  life  and  events  immediately  surround- 
ing that  particular  event,  it  seems  to  me  it  would — a  normal  per- 
son, I  think,  would  anticipate  the  reactions  we've  heard  here,  not 
to  recall  with  the  kind  of  detail  that  I've  suggested  because  of  the 
emotional  content  of  such  an  event. 

Mr.  Chairman,  I  want  to  make  the  case  here,  I  would  hope  we 
can  stay  away  from  that  kind  of  language,  ask  the  questions  and 
move  along  here.  And  I'll  yield  back  my  time  to  Senator  Simon. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Mr.  Chairman,  I  have  mentioned  this  before.  One 
of  the  things  that  has  changed  in  this  body  in  my  21  years  here 
is  we  have  become  excessively  partisan,  and  we're  going  out  after 
every  little  minute  point  that  someone  on  the  other  side  has  made. 
I  frankly  feel  uneasy  with  some  of  the  Newt  Gingrich  attacks  on 
the  other  side  of  this  body.  Do  I  differ  with  Newt  Gingrich  on  a  lot 
of  things?  Absolutely.  But  we  have  to  use  some  civility  around 
here.  Ms.  Williams,  you  testified,  I  asked  you  the  question  how 
much  you  had  in  legal  fees  the  first  time  you  testified.  This  is  the 
third  time,  and  at  that  point  you  said  $141,000.  I  don't  know  where 
she  gets  that  kind  of  money.  And  that  she  should  be  criticized  for 
inconsistency,  I  say  to  my  friend  from  North  Carolina  about  some- 
thing that  happened  2V2  years  ago.  If  you  start  questioning  me 
about  what  happened  3  weeks  ago,  where  I  was  for  dinner  3  weeks 
ago,  I  don't  have  the  foggiest  idea  where  I  was  for  dinner  3  weeks 
ago,  what  time  it  started  and  so  forth. 

So  far,  this  Committee — and  I  don't  mean  this  disrespectfully  to 
you,  Mr.  Chairman — has  dug  more  dry  holes  than  a  bankrupt  oil 
company.  And  we  keep  going  until  finally  we're  going  to  find  some- 
one who  somewhere  violated  some  technicality  in  the  law.  We 
ought  to  stop  this  on  both  sides  of  the  aisle.  Our  business  is  law- 
making for  the  country,  determining  national  policy. 

My  staff  just  handed  me  a  copy  of  Newsweek  where  there's  a 
story  about  Ms.  Williams'  alleged  evasions  and  inconsistencies.  Of 
course,  there  are  inconsistencies.  Of  course,  she  can't  remember  ev- 
erything. And  then  it  quotes  a  staff  member,  "  'We're  going  to  crush 
her,'  says  one  Committee  staffer."  We  have  more  important  busi- 
ness than  crushing  a  White  House  staff  member  around  here.  And 
it  doesn't  reflect  favorably  on  us  when  we  do  that  kind  of  thing.  I 
hope,  whatever  we're  going  to  do  in  this  Committee,  I  hope  we  get 
on  with  it,  get  it  over  with,  and  then  start  talking  about  what  we 
do  in  this  Nation  that  we  ought  to  be  spending  our  time  on. 

Again,  I  don't  mean  that  disrespectfully  to  you,  Mr.  Chairman, 
or  my  colleague  from  North  Carolina,  but  I  feel  very  uneasy  about 
what  we're  doing  here. 

Thank  you. 

The  Chairman.  Senator,  I'm  only  going  to  take  this  opportunity 
to  say  that  I  feel  very  uncomfortable  at  times,  and  that  is  not  due 
to  the  fact  of  any  animus  that  I  have.  Indeed,  I  have  great  sym- 
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pathy  for  many  of  the  people  who  are  called  before  this  Committee; 
personally,  great  sympathy. 

But  I  have  to  make  this  observation  that  I  do  believe  that  there 
has  been,  and  if  one  looks  at  the  record  carefully,  one  can  detect 
a  clear  pattern  of  faulty  recollection  that  goes  beyond  that  which 
the  Senator  has  quite  properly  alluded  to,  that  which  no  ordinary 
person  could  be  expected  to  recall  2  nights  ago,  last  week,  where 
did  you  have  dinner,  who  did  you  have  it  with.  I  mean,  it's  ridicu- 
lous. 

It's  just — but  I  tell  you  that  when  we  look  carefully  as  it  relates 
to  activities,  conscious  activities,  et  cetera,  when  people  are  given 
the  opportunity  to  refresh  their  recollection  or  memorandums — I 
mean,  when  a  person  has  a  memorandum  and  can't  recall  the 
events  and  there's  testimony  from  other  people  that  comports  with 
the  memorandum  that  that  person  took  himself — the  diary  or  notes 
that  he  took  and  a  feigning,  I  would  have  to  suggest  at  that  point 
it  is  disingenuous  and  not  correct  to  come  up  with  a  conclusion  that 
this  is  a  deliberate  kind  of  situation.  You  see,  there  has  been  a  pat- 
tern. 

Do  I  have  empathy  for  the  individuals  themselves?  Yes,  I  do.  Do 
I  expect  them  to  have  total  recall  on  all  events?  No,  I  don't.  But 
it  is  that  which  has  created  a  feeling  among  many  on  the  Commit- 
tee that  the  witnesses  or  a  number  of  them  have  not  been  forth- 
coming, particularly,  when  you  measure  that  against — and  I've  had 
them  turn  off  the  clock  because  I  know  you  still  have  some  time — 
particularly,  when  you  measure  it  against  a  very  clear  testimony 
by  the  Justice  Department  people. 

I'll  give  you  an  example  and  then  stack  it  up  against  some  of  the 
others  who  have  no  recall,  who  don't  recall  at  all  the  events  that 
they  are  quoted  as  having  done  or  undertaken,  significant  events, 
significant.  For  somebody  to  suggest,  for  example,  that  they  did 
not — or  they  do  not  recall  something  so  important  as  saying  there 
are  pieces  of  paper  in  a  brief  bag  and  the  brief  bag  belonging  to 
Vincent  Foster  and  a  young  attorney  there,  an  attorney  for  Mr. 
Foster,  recalls  vividly  and  you  bolster  that  with  testimony  from  the 
secretaries,  and  then  you  look  at  the  fact  that  when  the  Chief 
Counsel  found  that  out,  he  grilled  her. 

It  doesn't  square  up  and  I  would  have  to  tell  you  I  would  ask  any 
member  of  that  panel  if  they  would  not  have  looked  into  that  brief 
bag  after  that  had  been  brought  to  their  attention,  and  that's  why 
I  have  to  tell  you,  when  I  hear  some  of  this  testimony  given  where 
there  is  corroboration  given,  and  not  an  incidental  issue.  Let  me 
tell  you  whether  or  not  Maggie  Williams  saw  Mr.  Barnett  at  a  par- 
ticular time  and  particular  place,  we  understand  that  you  can't 
have  total  recall  on  this  thing,  but  there  are  other  episodes,  et 
cetera,  that  this  Senator  has  a  difficult  time  in  accepting  in  terms 
of  saying  I  don't  recall,  I  don't  recall. 

See,  if  it  was  once  or  incidental,  I  would  subscribe  to  my  friends' 
conclusions  and  say  come  on,  again,  no  one  could  be  held  to  those 
kinds  of  standards,  but  it's  the  pattern  that  I  suggest  that  bothers 
and  troubles  some  of  us. 

Senator  SiMON.  Would  my  colleague  yield  for  a  question? 

The  Chairman.  Certainly. 
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Senator  SiMON.  Do  you  think  it's  proper  for  a  staff  member  to 
say,  if  that  staff  member  is  quoted  accurately  by  Newsweek,  "We're 
going  to  crush  her."? 

Senator  Faircloth.  No,  we  don't. 

Senator  Mack.  Nobody  does. 

The  Chairman.  No,  I  don't  think  that's  proper.  That  anyone  is 
going  to  say  they're  going  to  crush  anybody.  I  know  it's  horrible, 
it's  wrong.  There  was  a  staffer  who  engaged  in  that  and  made  that 
kind  of  thing  and  I  would  think  anyone  in  the  media  should  be 
careful  about  the  kinds  of  conclusions,  particularly  if  a  person  isn't 
willing  to  loan  his  or  her  name  to  an  article  and  wants  anonymity, 
the  media  should  reject  it.  They  should  be  very  skeptical  about  any 
conclusions  that  comes  from  a  staffer  on  any  side  where  they  want 
to  hide  behind  the  anonymity  which  is  generally  granted  to  them 
at  their  request,  so  I  concur  with  my  friend  and  colleague. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  I  have  a  couple  of  observations.  First  of  all, 
the  meeting  that's  been  asked  about  here,  the  date  was  July  27, 
1993;  the  testimony  and  depositions  that  Ms.  Williams  was  being 
put  through,  the  first  was  taken  on  July  7,  1995,  almost  2  years, 
just  shy  of  3  weeks,  from  when  the  event  about  which  they're  being 
asked. 

Now,  you  know,  I  invite  anyone  to  search  their  own  mind  as  to 
how  accurately  they  could  remember  going  back  over  that  period 
of  time.  Mr.  Barnett  himself  here  today  has  said,  well,  to  the  best 
of  his  recollection,  this  is  what  occurred,  but  he  cannot  preclude 
some  other  possibility.  I  mean,  I  think  that's  a  straightforward  an- 
swer. I  don't  know  what  Members  meant.  Do  you  want  him  to 
recollect  something  he  can't  really  recollect? 

On  the  other  hand,  his  recollection  is  not  so  clear  that  he  can  al- 
together preclude  things  from  it  and  I'm  reminded  about  what  Sen- 
ator Dodd  said  at  one  of  these  hearings.  If  the  witness  says  he  can't 
recollect,  then  the  witness  is  dissembling  and  being  disingenuous — 
I  think  this  is  the  way  you  put  it. 

If  two  witnesses  have  differing  recollections,  then  one  must  be 
lying  and  if  two  witnesses  have  the  same  recollection,  then  there's 
a  plot  to  tell  the  same  story.  And  that  seems  to  be  the  framework 
in  which  these  responses  are  received,  so  I  think  we  have  to  be 
very  careful  in  terms  of  casting  aspersions.  We  can  work  through 
these  things,  and  we  will  have  to  evaluate  the  testimony  as  it's 
given  to  us  by  the  witnesses.  I  see  our  time  has  expired. 

The  Chairman.  OK.  Before  I  turn  to  Senator  Mack,  I  would  say 
that — and  I  will  ask  Mr.  Chertoff  to  make — this  is  the  first  time 
I  have  seen  this  letter  from  David  Kendall  to  Jerry  C.  Jones,  Es- 
quire, Rose  Law  Firm.  "It  was  good  to  talk  to  you  today.  I  am  en- 
closing herewith  three  file  folders,  labeled:" 

Senator  DoDD.  Can  we  have  a  copy — I'm  sorry,  we  have  one. 

The  Chairman.  — "A3530.1  Madison  Guaranty  Limited  Partner- 
ship Application/Brokerage  Activities,  A3530.2  Madison  Guar- 
anty—Net Worth— (1985)  Preferred  Stock  Offering,  and  A3530.3 
Madison  Guaranty  Preferred  Stock  Offerings  (Corporate),  which 
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were  among  the  late  Vincent  Foster's  files.  They  appear  to  me  to 
be  files  of  Rose  Law  Firm  documents." 

I  have  to  underscore  something  and  if  I'm  wrong,  I'm  going  to 
ask  Mr.  Chertoff  to  speak  to  it  or  amplify  on  it.  These  files  directly 
go  to  the  question  and  issue  as  it  relates  to  criminal  referrals  or 
a  criminal  referral  as  it  related  to  Madison  Guaranty  and  obvi- 
ously, the  question  occurs  given  now  that  we  have  learned  that 
there  was  a  gathering  of  information  purportedly  so  that  press  in- 
quiries could  be  answered  as  it  related  to  the  criminal  referral. 

What  were  they  doing  with  Mr.  Foster,  and  how  is  it  that  they 
came  into  the  possession  of  Williams  &  Connolly?  If  they  were  not 
in  the  box,  Mr.  Barnett — and  you  indicated  that  they  were  not — 
is  that  true? 

Mr.  Barnett.  That  is  correct. 

The  Chairman.  Then  how  did  they  get  there?  Were  they  removed 
from  Mr.  Foster's  office?  That's  the  question  we  have  to  ask.  I'm 
not  asking  you.  You  told  me  they  weren't  in  the  box.  I  accept  your 
explanation.  Did  they  float  there?  Who  gave  them  to  Mr.  Kendall? 
How  did  they  get  there?  Do  you  understand  why  we  begin  to  talk 
about  whether  or  not  files  were  removed,  whether  all  the  files  were 
turned  over  to  you,  whether  or  not  when  we  hear  from  a  White 
House  aide  who  says  I  was  told  by  Ms.  Williams  that  the  First 
Lady  wanted  to  review  these?  You  think  he  made  that  up?  Are  we 
supposed  to  reject  his  direct  testimony  when  he  recalls  that  that's 
what  he  was  told? 

How  did  these  files  get  there?  That's  a  legitimate  question  by 
this  Committee  and  it  goes  right  to  the  issue  as  it  relates  to  the 
concern  that  obviously  Susan  Thomases  explained  to  Mr.  Nuss- 
baum  and  that's  why  that  investigation  was  changed.  And  it  would 
appear  reasonable  people  can  conclude  so  that  the  Justice  Depart- 
ment did  not  go  through,  and  did  not  index,  and  did  not  see  all  of 
those  files. 

Now,  that's  why  people  are  concerned.  It's  not  some  kind  of — and 
this  is  the  first  time  I've  seen  this  today.  I  ask  counsel,  when  did 
you  know  about  this?  And  he  said  to  me  what,  last  week  sometime? 

Mr.  Chertoff.  Yes,  Mr.  Chairman.  This  was  supplied  to  us  in 
the  Rose  Law  Firm  production  and  I  guess  the  one  observation  I 
would  make,  and  I  think  in  fairness  to  you,  Mr.  Barnett,  so  you  un- 
derstand why  this  is  important,  people  ask  the  question,  well,  what 
was  there  in  Vincent  Foster's  files  that  one  would  have  wanted  to 
conceal  from,  let's  say,  Mr.  Margolis?  Mr.  Margolis  is  going  to  come 
in.  He's  going  to  look  at  the  files  here.  He  thinks  he  has  an  agree- 
ment to  look  at  the  files.  It's  then  reversed  the  next  morning  by 
Mr.  Nussbaum  after  the  sequence  of  phone  calls.  So  naturally,  you 
wonder  what  could  be  in  Vincent  Foster's  files  that  might  be  a 
problem. 

We've  talked  about  the  notes,  about  the  tax  problem.  I  know  you 
worked  on  that.  There's  the  Travelgate  notebook,  now  here  is,  in 
Vincent  Foster's  files  evidently  based  on  the  letter,  three  files  that 
indicate  a  substantial  amount  of  work  done  by  the  Rose  Law  Firm 
and  we  know  from  the  bills  that  Mrs.  Clinton  was  involved  in  this. 
At  least  she  appears  on  all  the  bills  relating  to  a  bank  which  Mr. 
Margolis  knew  was  the  subject  of  a  criminal  referral,  because  not 
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2  months  before,  Mr.  Margolis  had  actually  been  briefed  on  the 
original  Madison  referral. 

Now,  Mr.  Margolis,  when  he  came  up  here  last  summer  did  not 
know,  as  I  did  not  know,  and  as  far  as  I  know  anyone  else  here 
knew,  that  Vincent  Foster  had  in  his  files  something  relating  to 
Madison  Guaranty  and  that  the  Rose  Law  Firm  had  done  work  on 
Madison  Guaranty.  But  knowing  David  Margolis,  I  have  to  believe 
if  he  had  gone  through  the  files  even  as  he  intended  to  do  in  the 
original  agreement,  looking  at  the  file  folders  and  he  was  trying  to 
figure  out  why  would  Vincent  Foster  have  taken  his  own  life  and 
he  had  seen  Madison  Guaranty  and  then  he  would  have  said  to 
himself,  my  God,  6  weeks  ago  I  saw  a  criminal  referral  which  I  was 
briefed  on  relating  to  Madison  Guaranty  in  which  the  President  is 
mentioned  as  a  witness,  that  might  have  rung  a  few  bells. 

So  that  naturally  causes  us  to  ask  the  question  since  on  the  face 
of  the  letter  these  are  Vincent  Foster  files 

The  Chairman.  By  the  way,  I  believe  what  you  said,  Mr.  Barnett. 
I  know  that  you  did  not  put  those  files  in  that  box. 

Mr.  Barnett.  I  appreciate  that,  Mr.  Chairman.  May  I  respond 
to  Mr.  Chertoff,  because  he's  made  a  statement 

The  Chairman.  Let  him  finish.  Then  he  will  give  you  every  op- 
portunity. 

Mr.  Barnett.  I  appreciate  you  stating  that  because  I  want  that 
to  be  very  clear. 

The  Chairman.  No,  for  the  record  because  Senator  Dodd  is  abso- 
lutely right.  We  have  to  be  careful  about  what  activity  we  may  or — 
may  be  attributed  to  a  witness  who  I  have  no  doubt  as  a  distin- 
guished member  of  the  Bar,  conscientious,  when  you  said  to  this 
Committee  that  these  are  the  files  that  I  catalogued  and  that  were 
put  in  and  I,  thereafter,  catalogued,  et  cetera,  I  have  no  doubt 
about  that,  but  that  then  raises  this  point. 

Mr.  Barnett.  May  I  respond  because  you  have  said  something 
pretty  important? 

The  Chairman.  Let  him  finish  and  then  you  can  respond,  have 
all  the  time  you  want. 

Mr.  Chertoff.  I  want  to  echo  with  the  Chairman  because  I 
know  you  have  a  fine  reputation.  We  have  even  dealt  briefly  with 
each  other  in  a  past  life. 

Mr.  Barnett.  Yes,  we  did. 

Mr.  Chertoff.  And  both  you  and  all  your  partners  have  a  su- 
perb reputation. 

Mr.  Barnett.  Thank  you. 

Mr.  Chertoff.  It's  quite  important  when  you  get  the  box,  it's 
open,  and  you  accounted  for  what  happens  with  the  content  of  the 
box  from  that  moment  on,  you  look  at  it,  you  seal  it  up,  and  it's 
returned  to  your  office  in  a  sealed  condition  and  you  inventory  it 
there. 

The  problem  we  have  is  it  leaves  at  7:30  at  night  on  July  22,  4 
hours  after  Ms.  Williams  and  Mr.  Nussbaum  sit  down  to  do  their 
own  review  of  the  documents  in  Mr.  Foster's  office.  Four  hours 
later,  it  winds  up  going  up  to  the  residence  with  Mr.  Castleton, 
whom  Ms.  Williams  has  described  over  the  summer  being  an  intern 
who  she  wouldn't  talk  to,  but  Mr.  Castleton  swears  under  oath  that 
he  was  told  by  Ms.  Williams  that  the  First  Lady  wants  to  review 
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the  documents.  They  then  sit  in  the  closet  until  Tuesday  when  you 
finally  come  aboard  to  pick  up  the  documents  and  you  retrieve 
them  open.  So  there's  an  unaccounted  for  period  of  time  here  and 
these  files  are  the  kinds  of  things  that  cause  people  to  ask  people 
what  happened  in  that  unaccounted  for  period. 

I'm  sorry.  I  know  you  wanted  to  respond. 

Mr.  Barnett.  I  appreciate  it.  May  I  say,  first  of  all,  I  appreciate 
from  both  the  Chairman  and  you,  Mr.  Chertoff,  your  kind  words. 
I'm  grateful.  Let  me  say  something  about  perceptions  first.  A  lot  of 
people  who  watch  these  hearings  follow  very  closely  who  called  who 
and  which  document  was  there.  But  there's  also  a  segment  who 
probably  thinks  that  you  think  I  killed  Vince  Foster.  There's  prob- 
ably a  segment  who  thinks  you  think  I  am  Vince  Foster  and  there's 
probably  a  segment  who  thinks  I'm  Senator  Alfonse  D'Amato  be- 
cause perceptions  get  all  messed  up  in  these  things. 

Senator  Mack.  I  don't  think  people  can  go  quite  that  far. 

Mr.  Barnett.  So  I  appreciate  you  clearing  that  up  because  I  take 
this  very  seriously.  Three  points.  First,  I  can't  offer  any  further  in- 
formation about  the  letter  that  the  Senator  mentioned.  I  was  not 
involved  at  the  time.  Second,  I  cannot  offer  any  further  information 
about  what  happened  before  I  got  the  documents,  but  may  I  say 
for  the  record,  under  oath,  neither  the  President  nor  the  First  Lady 
nor  Margaret  Williams  nor  Susan  Thomases  nor  Socks  the  cat  in- 
structed me  to  do  anything  improper  with  those  documents,  and  if 
they  had,  they  would  have  received  a  response  from  me  that  nei- 
ther they  nor  I  would  have  forgotten.  That's  not  how  I  practice  law, 
and  that's  not  how  I  live  my  life. 

Let  me  be  clear.  Nothing  improper  was  requested  and  nothing 
improper  was  done  as  it  relates  to  this  lawyer.  I  want  to  be  very 
clear  on  that. 

The  Chairman.  Mr.  Barnett,  I  appreciate  your  setting  the  record 
straight  in  that  way,  and  I  think  it's  important  to  note  that  at  no 
time  has  this  Committee,  certainly  not  intentionally,  ever  intended 
to  convey  that  you  were  asked  to  do  anything  improper. 

Mr.  Barnett.  Thank  you. 

The  Chairman.  As  a  matter  of  fact,  we  have  gone  out  of  our  way 
to 

Mr.  Barnett.  Yes,  you  have. 

The  Chairman.  — suggest  that  there  was  a  doubt  as  to  your  testi- 
mony. There  are  conflicting  areas.  There  are  some  very  trouble- 
some ones,  which  we  have  outlined  to  you  and  if  you  were  here  and 
if  you  were  counsel  to  either  side,  it  would  be  troubling  to  you.  And 
it  is  very  troubling  to  the  Senator  as  it  related  to  the  methodology 
of  that  investigation.  You  weren't  involved  in  that? 

Mr.  Barnett.  Yes.  Senator 

The  Chairman.  As  to  how  those  documents  were  handled.  It  was 
very  troubling  to  the  Deputy  Attorney  General  Mr.  Heymann,  it 
was  very  troubling  to  Mr.  Margolis.  It  was  very  troubling  to  the 
Justice  Department  professional  staff,  very  troubling,  and  they 
warned  and  indicated  that  this  would  create  trouble. 

And  indeed,  we  now  find  out  that  somehow  documents  that 
should  have  been  in  that  box  and  you  have  testified  that  they 
weren't,  and  I  believe  you.  How  did  those  documents  get  to  Wil- 
liams &  Connolly,  and  how  did  those  documents — and  again,  here 
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it  says,  "I  am  enclosing  herewith  the  file  folders,  labeled,"  and  it 
goes  through  the  Madison  things  which  were  among  the  late  Vin- 
cent Foster's  files. 

That's  a  very  troubling  problem,  given  all  of  the  circumstances 
how  the  Justice  Department  was  effectively  precluded  from  under- 
taking its  review  of  the  files  in  Vince  Foster's  possession.  That  is 
a  smoking  gun.  That  does  lead  many  to  say  that  look,  we  haven't 
been  leveled  with.  There  were  files  that  were  removed,  and  we 
know  that  people  who  were  in  that  office  who  were  not  Justice  De- 
partment, people  who  had  access  repeatedly,  who  were  in  that  of- 
fice, who  were  in  that  office  after  there  was  requests  made  to  seal 
the  office. 

If  you  look  at  the  very  start  of  the  investigation  to  what  we  have 
now  and  we  find  this  series  of  events,  how  did  the  files  get  out  of 
the  office?  So  we're  very  concerned,  very  troubled  by  that.  I  just 
make  that  comment.  It  does  not  reflect  upon  you,  and  indeed,  it 
would  seem  to  me  that  you  would  want  to  use  the  best  and  the 
brightest  and  the  people  of  the  greatest  integrity  and  give  them  the 
files  at  a  certain  point  after  those  files  had  been  cleansed,  looked 
at,  reviewed,  so  that  they  would  have  the  benefit  of  your  reputa- 
tion. Indeed,  you  could  say,  just  as  you  did,  if  anybody  suggested 
anything  tawdry,  wrong,  out  of  line,  I  would  have  told  them  where 
to  go  and  I  believe  that. 

Mr.  Barnett.  Mr.  Chairman,  thank  you  for  those  words.  May  I 
make  a  brief  context  point  because  I  think  sometimes  it  gets  lost. 

The  Chairman.  A  lot  of  things  get  lost. 

Mr.  Barnett.  They  do.  If  you  bear  with  me,  I  promise  to  be  brief. 

The  Chairman.  No,  go  ahead. 

Mr.  Barnett.  I  don't  think  it's  unimportant.  On  July  20,  1993, 
a  lot  of  us  lost  a  good  friend.  Vincent  Foster  was  a  man  I  respected, 
worked  with,  admired,  saw  socially.  I  was  not  as  close  to  him  as 
many  of  the  people  who  have  come  before  your  Committee,  but  I 
took  that  loss  very  hard.  All  of  us  did.  We  were  worried  about  what 
happened.  We  were  worried  about  his  wife,  a  dear  person.  We  were 
worried  about  his  children,  and  we  were  worried  about  each  other. 
So  maybe  some  of  the  people  who  come  before  you  who  talk  about 
some  of  the  things  that  happened  following  Vince's  sad  and  un- 
timely death  were  operating  at  that  time  in  an  atmosphere  of  grief. 

I  don't  know  if  you  or  Mr.  Chertoff  or  others  here  have  had  the 
sad  experience  of  losing  a  dear  friend  or  family  member.  I  hope  you 
never  have.  I  hope  you  never  will,  but  this  was  a  terrible  tragedy, 
and  it  probably  meant  that  things  were  done  under  the  auspices 
of  sadness  and  grief  that,  as  we  look  back  2V'2  years  now,  it's  hard 
to  reconstruct. 

I  must  say,  and  I  hope  she  doesn't  fault  me  for  this,  but  on  the 
plane  going  to  the  funeral — the  President  invited  me  to  come  on 
the  plane  to  go  to  the  funeral — I  tried  to  talk  to  Maggie  Williams. 
Maggie  Williams  was  crying  the  entire  flight.  I  could  not  talk  to 
her.  She  was  desperately,  desperately  hurt  by  this,  as  much  as 
anyone,  more  than  most. 

And  so  I  have  great  understanding  why  she  wouldn't  2V2  years 
later  remember  every  little  thing,  and  I  think  you  do  too,  Mr. 
Chairman,  but  I  want  to  put  this  in  context.  I  want  us  all  to  re- 
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member  that  we  were  operating  in  the  context  of  a  real  tragedy, 
and  I  think  everyone  up  there  would  admit  that. 

Thank  you  for  your  indulgence. 

The  Chairman.  Thank  you,  Mr.  Barnett. 

Senator  Mack. 

OPENING  COMMENTS  OF  SENATOR  CONNIE  MACK 

Senator  Mack.  Thank  you,  Mr.  Chairman. 

I  think  the  place  where  I  will  start  is  responding  to  some  strong 
feelings  that  were  expressed  in  different  ways  here  this  morning. 
As  opposed  to  using  my  words  or  Senator  Faircloth's  words  or  Sen- 
ator Dodd's  words  or  Senator  Simon's  words,  the  reason  that  there 
is  such  frustration  is  because  there  are  a  series  of  inconsistencies 
in  the  testimony,  and  I  guess,  again  not  being  an  attorney,  I  don't 
have  to  deal  with  these  kind  of  clashes  all  the  time — so  I'm  observ- 
ing as  we  go  through  this  process — ^but  there  are  what  some  would 
refer  to  as  being  impartial  observers  to  this. 

I  must  admit  up  front  that  I  don't  usually  quote  the  New  York 
Times  or  The  Washington  Post,  but  the  New  York  Times  in  their 
editorial,  I  believe  on  December  6,  "The  hearings  have  also" — and 
again  I'm  quoting  from  it,  "The  hearings  have  also  reaffirmed  that 
Hillary  Rodham  Clinton's  associates  seem  incapable  of  producing 
candid  answers  to  the  questions  following  the  Foster  suicide  and 
the  handling  of  the  Whitewater  documents  in  his  office."  Again, 
that's  not  me  saying  that.  The  White  House — excuse  me.  The 
Washington  Post  has  an  editorial,  I  think  the  following  day,  "Dis- 
crepancies in  the  individual  recollections  of  Mrs.  Clinton's  close 
friend  Susan  Thomases;  the  First  Lady's  Chief  of  Staff,  Maggie 
Williams;  and  the  former  White  House  Counsel,  Bernie  Nussbaum 
have  only  added  to  the  growing  confusion.  The  impression  has  been 
left,  rightly  or  wrongly,  that  the  Clinton  White  House  is  hiding 
something."  I  guess  that's  what  keeps  driving  us  to  keep  pursuing 
these  questions. 

One  of  the  new  bits  of  information  that  we  got  actually  ended  up 
bringing  you  here  today,  Mr.  Barnett.  I'm  sure  you  wish  you  were 
not  here,  but  the  fact  is  you  are.  And  it  has  to  do  with,  at  least, 
what  appear  to  be  discrepancies  about  why  you  came  to  the  White 
House  or  actually  who  asked  you  to  come  to  the  White  House  and 
what  connection  Maggie  Williams  may  have  had  with  that. 

Now,  if  you  take  that  incident  by  itself,  someone  might  say  well, 
you  know,  you  guys  are  really  nitpicking  up  there.  But  what's  hap- 
pened is  that  over  a  series  of  both  depositions  and  testimony  before 
the  Committee,  we  find  conflicting  information  with  respect  to  the 
handling  of  the  documents. 

I  must  say  to  my  friend.  Senator  Dodd,  that  I  am  drawing  on  an 
impression  here.  I  get  the  feeling  that  Ms.  Williams,  from  the  be- 
ginning of  this,  has  tried  to  send  the  message  that  I  really  don't 
have  anything  to  do  with  those  files,  that  was  somebody  else's — I 
mean,  I'm  not  involved  in  that. 

But  then  we  have  these  kind  of — Sergeant  O'Neill  testifies  that 
he  saw  her  leave  Vince  Foster's  office  with  files  in  her  hand.  There 
is  discrepancy  between  Bernie  Nussbaum's  testimony  and  Maggie 
Williams'  testimony  with  respect  to  her  involvement  in  the  office 
prior  to  these  files  being  taken  to  the  residence.  Tom  Castleton, 
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who  by  the  way  I  understand  is  a  Harvard  graduate  and  is  on  the 
staff  of  the  White  House,  not  some  flunky  that  might  be  easy  to 
brush  off 

Ms.  Williams.  Excuse  me.  I'm  a  graduate  of  Trinity  College,  and 
I'm  also  a  graduate  of  the  Annenberg  School  at  the  University  of 
Pennsylvania,  since  we're  doing  school  checks. 

Senator  Mack.  Very  good,  thank  you. 

Mr.  Tom  Castleton,  as  I  indicated  a  minute  ago,  said  that  Maggie 
Williams  basically  said  to  him  that  the  reason  these  files  are  going 
to  the  White  House  is  for  the  review  of  the  Clintons;  again,  conflict- 
ing testimony.  And  now  we  have  this  situation  today  where  we 
have  this  difference  with  respect  to  your  involvement,  so  it  would 
be  helpful  to  me  if  you  could — again,  the  impression  is  created  that 
it  was  just  kind  of  by  accident  that  Ms.  Williams  bumped  into  you 
at  the  White  House  residence. 

Now,  I  would  like  to  hear  from  you  and 

Mr.  Barnett.  Sure,  I  appreciate  that.  I  think,  in  good  faith,  you 
are  giving  me  a  chance  to  answer  the  discrepancy,  and  I  would  be 
pleased  to. 

Let  me  say  first  that  the  quotes  you  read  were  not  addressing 
me.  I  want  that  record  to  be  clear.  Second,  with  respect 

Senator  Mack.  I  think  that  goes  without  saying  but  I  appreciate 
that. 

Mr.  Barnett.  Thank  you. 

With  respect  to  the  discrepancies,  quote  unquote,  I  cannot  rule 
out,  I  said  that  I  think  three  times,  the  possibility  that  I  saw  Mrs. 
Clinton  that  day.  It  is  not  my  recollection,  as  we  sit  here  today, 
that  I  saw  her  that  day.  Let  me  tell  you  why  I  think  that 

Senator  Mack.  I  am  not  really  so  much  interested  in  that  one  as 
to  what  kind  of  initiated  your  being  there,  who  you  were  waiting 
to  see,  why  you  think  that  you  were  there  that  day 

Mr.  Barnett.  Yes,  and  I  have  testified  to  that. 

Senator  Mack.  I  know,  but 

Mr.  Barnett.  I  have  testified  to  that  completely. 

Senator  Sarbanes.  Senator  Mack  said  there  was  a  discrepancy 
about  why  you  went  to  the  White  House. 

Senator  Mack.  Senator  Sarbanes,  I  wonder  if  I  could  just  con- 
tinue with  my  questions. 

The  Chairman.  Senator  Mack. 

Mr.  Barnett.  Let  me  answer  if  I  may.  I  would  be  happy  to  go 
over  what  I  said  before,  believe  me.  I  think  you  were  out  of  the 
room  at  the  time,  and  I  would  be  happy  to  go  over  that 

Senator  Mack.  No,  I  was  here. 

Mr.  Barnett.  Let  me  address  what  seems  to  be  the  thrust  of 
your  question  which  is  the  meeting  with  Mrs.  Clinton,  that  the  dis- 
crepancy exists,  as  to  whether  there  was  one.  I  don't  believe  there 
was  one.  Let  me  tell  you  why.  I  think  I'm  a  pretty  careful  lawyer. 
Number  one,  there  is  no  recordation  on  my  calendar  of  such  a 
meeting,  and  I  would  record  such  a  meeting. 

Other  than  in  the  movie 

Senator  Mack.  I  am  not  asking  you  about  that.  I  am  asking  you 
about  how  you  came  to  the  White  House  that  day,  who  you  were 
waiting  for  in  order  to  pick  up  those  files. 
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Mr.  Barnett.  Sure.  I  came  to  the  White  House,  as  I  have  testi- 
fied to,  that  day  to  pick  up  these  files,  and  I  met — I  waited  for  a 
while 

Senator  Mack.  And  why  did  you  come?  Who  asked  you  to  come? 

Mr.  Barnett.  My  best  recollection  is  that  I  came,  having  made 
an  appointment  through  Ms.  Williams,  to  pick  up  the  files.  That's 
my  best  recollection. 

Senator  Mack.  When  you  got  there  you  had  to  wait,  I  think 

Mr.  Barnett.  Had  to  wait  for  a  period  of  time. 

Senator  Mack.  — about  15  minutes. 

Mr.  Barnett.  Or  more.  Then  we  went  up  to  the  third  floor. 

Senator  Mack.  Yeah,  but  who  were  you  waiting  for? 

Mr.  Barnett.  I  was  waiting  for  Ms.  Williams.  Then  I  went  up 
to  the  third  floor  and  we  carried  out  the  responsibilities  which  I  de- 
scribed earlier,  which  included ^ 

Senator  MACK.  Was  Ms.  Williams  with  you? 

Mr.  Barnett.  She  was  with  me.  And  we  carried  out — I  carried 
out  the  looking  at  the  box  which  I  described  earlier,  and  I  would 
be  happy  to  go  over  that  again.  You  have  to  understand 

Senator  Mack.  That's  not  necessary  again.  What  I  am  interested 
in  here  is  really  Ms.  Williams'  involvement  from  your  perspective. 

Mr.  Barnett.  At  what  specific  time?  I  would  be  happy  to  answer. 

Senator  Mack.  The  area  we  were  just  covering. 

Mr.  Barnett.  In  the  room,  in  the  third  floor  room? 

Senator  Mack.  Again,  you've  already  stated  that  you  believe  you 
came  there,  your  best  recollection  is  that  was  as  a  result  of  a  con- 
versation with  Ms.  Williams. 

Mr.  Barnett.  Yes. 

Senator  Mack.  You  were  waiting  in  the  residence  of  the  White 
House  until  Ms.  Williams  got  there? 

Mr.  Barnett.  That's  my  recollection. 

Senator  Mack.  The  two  of  you  then  went  together  up  to  the  third 
floor? 

Mr.  Barnett.  That's  my  recollection. 

Senator  Mack.  Went  into  a  room  where  the  box  of  files  was  lo- 
cated? 

Mr.  Barnett.  In  a  locked  closet. 

Senator  Mack.  Ms.  Williams  was  with  you  at  least  part  of  the 
time? 

Mr.  Barnett.  That  is  correct. 

Senator  Mack.  OK. 

Mr.  Barnett.  But 

The  Chairman.  And  didn't  she  even,  at  some  point  in  time  when 
you  made  a  cursory  review,  you  then  decided  to  tape  the  box;  is 
that  correct? 

Mr.  Barnett.  Correct,  Senator. 

The  Chairman.  And  to  the  best  of  your  recollection,  Ms.  Williams 
went  and  got  the  tape,  it  took  a  little  time,  and  brought  it  back  be- 
cause you  didn't  have  it  there,  you  said  that  with  some  specificity; 
is  that  true? 

Mr.  Barnett.  That's  my  recollection. 

The  Chairman.  She  brought  back  the  tape? 

Mr.  Barnett.  Yes. 

The  Chairman.  You  taped  the  box? 
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Mr.  Barnett.  Yes. 

Senator  Mack.  Then  the  point  I  would  like  to  make 

Mr.  Barnett.  Let  me — may  I  respond? 

The  Chairman.  No,  no.  There  is  a  reason  for  this,  Mr.  Barnett, 
and  we  will  give  you  every  opportunity  to  expand,  but  let  the  Sen- 
ator continue  and  he  will  tell  you  the  reason.  Go  ahead. 

Senator  Mack.  Well,  the  last  point  that  I  would  make  is  then  you 
left,  and  I  assume  you  left  that  box  in  charge  of  Ms.  Williams? 

Mr.  Barnett.  That  is  correct. 

Senator  Mack.  And  from  your  testimony  or  from  others,  Ms.  Wil- 
liams then  turned  that  box  over  to  Mr.  Barlow  after  what  sounded 
like  a  pretty  quick  tour  around  the  third  floor  of  the  White  House. 
Again,  my  point  is  all  through  the  depositions  in  these  hearings, 
Ms.  Williams  I  think  has  gone  over  and  over  again  to  make  the 
point  that  she  really  didn't  have  anything  to  do  with  these  files. 
Our  conclusion,  frankly,  from  what  we  have  been  observing — and 
now  this  is  just  one  more  disagreement  or  inconsistency  in  the  tes- 
timony— is  that,  in  fact,  she's  been  quite  active  in  this. 

That's  the  only  point  that  I  am  trying  to  make.  I  think  that  what 
you  have  had  to  say  about  what  you  recall,  what  you  recollect  is 
making  the  point  in  a  whole  series  of  inconsistencies  over  the  last 
several  months. 

Ms.  Williams.  Mr.  Chairman,  I  have  a  question 

The  Chairman.  I'll  let  you  ask  the  question,  but  Mr.  Barnett,  let 
me  further  amplify,  and  it  is  this  kind  of  inconsistency  that  would 
make  Ms.  Williams  merely  almost  a  casual  observer  or  incidental 
facilitator  that  differs  dramatically  from  what  you  have  testified  to 
and  the  manner  in  which  she  has  allowed  this  Committee  to  be- 
lieve that  she  was  almost  incidental  to  this,  and  that's  what  trou- 
bles this  Committee.  And  to  be  quite  candid  with  you,  I  don't  really 
believe  it  calls  for  a  response  on  your  part,  but  Ms.  Williams,  if  you 
want  to  say  something,  go  ahead. 

Ms.  Williams.  Yes,  I  just  have  a  question.  What  you  said  was 
a  dramatic  involvement,  and  then  earlier.  Senator 

The  Chairman.  Very  dramatic,  yes,  Ms.  Williams.  From  the 
night  of  the  death,  yes,  from  your  testimony  that  at  one  point — and 
I  am  paraphrasing  it — the  reason  you  went  to  Vince  Foster's  office, 
and  I  remember  this,  is  because  I  looked  down  and  I  saw  a  light, 
and  I  was  hoping  somehow  he  would  be  there. 

Now,  look,  I  have  to  tell  you,  you  get  a  phone  call  from  the  First 
Lady,  you  don't  go  to  Vince  Foster's  home  to  comfort  or  anything 
else.  You  are  there  within  a  matter  of  minutes  after  hanging  up  in 
Vince  Foster's  office,  and  it  would  appear — any  reasonable  person 
would  believe,  given  the  conduct  and  given  the  testimony — to  look 
through  the  files  or  to  look  for  something  in  Vince  Foster's  office. 
That's  my  impression. 

Ms.  Williams.  Senator 

The  Chairman.  I  don't  characterize  your  testimony  in  any  way, 
but  I  have  to  tell  you,  if  you  think  that  you  have  convinced  the 
Committee  and  maybe  others  that  that  was  the  reason,  you  just 
had  to  do  something.  But  I  can't  really  accept  that  you  didn't  go 
deliberately  and  set  out  deliberately  to  go  to  Vince  Foster's  office. 

Ms.  Williams.  Senator  D'Amato  and  this  Committee,  first  of  all, 
I  would  like  to  say  I  have  not  set  out  to  convince  this  Committee 
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of  anything.  I  have  set  out  to  give  my  best  recollection  of  matters 
that  happened  over  2V2  years  ago.  If  you  are  not  convinced,  and 
you  suggest  to  me  that  there  have  been  deliberate  things  that  have 
been  done  to  conspire  and  cover  up,  perhaps  it  is  not  what  a  rea- 
sonable man  would  think  but  perhaps  it  is  what  you-all  would 
think. 

Let  me  say  to  you  that  I  work  for  the  President,  I  work  for  Mrs. 
Clinton,  but  before  I  ever  came  into  their  employ,  I  had  standards 
and  I  had  principals  about  truth-telling,  and  none  of  which  this 
Committee,  now  or  after  this,  is  really  going  to  change. 

If  you  do  not  believe  me,  you  do  not  believe  me.  I  was  there,  I 
have  tried  to  recall  what  I  have  tried  to  recall.  I  have  come  here, 
no  one  has  pushed  me  to  come  here.  I  have  tried  to  be  helpful  in 
every  way.  That  is  all  I  have  to  say.  But  my  standards  and  my 
principals  and  my  standards  for  truth-telling  have  nothing  to  do 
with  the  President  or  Mrs.  Clinton  or  this  Committee. 

Senator  DODD.  Mr.  Barnett,  you  wanted  to  respond. 

Mr.  Barnett.  Yes,  I  wanted  to  respond  to  Senator  Mack  be- 
cause— I  respect  that  the  Chairman  didn't  feel  that  it  called  for  a 
response;  but  I  really  think  it  did,  because  I  think  it  is  a  bit,  I  am 
sure,  unintentional,  the  mischaracterization  of  what  I  said. 

I  certainly  did  not  say  that  during  that  period  of  time  that  I  was 
conducting  that  brief  review  of  the  box — and  I'll  be  happy  to  ex- 
plain why  I  was  doing  that,  if  you  would  like  to  know — ^but  when 
I  was  doing  that,  Ms.  Williams  was  there  and  we  may  have  spoken, 
but  she  took  no  documents. 

Senator  Mack.  No,  I  understand  that. 

Mr.  Barnett.  She  changed  no  documents.  She  made  no  sugges- 
tion to  that  effect. 

Senator  Mack.  Mr.  Barnett,  that  was  not  the  point  I  was  making 
either. 

Well,  you  know  Mr.  Chairman,  I  resent  the  fact  that  Ms.  Wil- 
liams would  lean  over  to  Mr.  Barnett  and  say  they  don't  care.  All 
I  am  trying  to  do — look,  I  have  a  responsibility  as  a  Member  of  the 
Senate  to  try  to  pursue  things.  If  anybody  thinks  that  it  is  fun  to 
be  in  this  role,  I  would  tell  them  that  they  are  absolutely  wrong. 
I  do  not  enjoy  this.  This  is  not  something  I  came  here  to  the  Senate 
to  do,  but  I  feel  I  do  have  a  responsibility.  There  have  been  serious 
questions  raised.  I  have  quoted  The  Washington  Post  and  the  New 
York  Times  from  their  perspective.  All  I  am  trying  to  do  is  my  job, 
find  out  the  truth.  And  so  I  do  resent  a  statement  that  says  they 
don't  care. 

Ms.  Williams.  Then  why  don't  you  let  him  finish  talking? 

The  Chairman.  Now,  Ms.  Williams,  I  think  that  Mr.  Barnett 
does  not  need  legal  counsel  from  you. 

Ms.  Williams.  I'm  not  being  his  legal  counsel. 

The  Chairman.  I  think  it  might  be  the  other  way  around.  So 
when  we  address  questions,  if  you  feel  that  you  want  to  give  an  an- 
swer, fine,  but  I  don't  think  you  have  to  advise  Mr.  Barnett. 

And  I  have  to  tell  you  that  among  all  of  the  witnesses — and  this 
is  my  observation — in  terms  of  matching  up  with  what  other  people 
have  indicated,  what  the  records  have  indicated,  and  what  you 
failed  to  recollect,  it  would  seem  to  this  Senator  that  you  have  de- 
liberately decided  not  to  recollect. 
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It  is  absolutely  inconceivable  to  me  that  that  young  White  House 
man,  that  aide  who  still  works  at  the  White  House,  made  up  the 
story  about  you  telling  him  to  carry  the  boxes  up  there  and  that 
Mrs.  Clinton  said  that  she  wanted  to  go  through  the  files.  I  then 
come  back  to  the  question  of  how  did  files  that  were  in  Mr.  Foster's 
possession  and  labeled  Vince  Foster's  possession,  then  get  out  of 
that  box,  if  indeed  all  of  the  files  that  you  testified  that  you  and 
Mr.  Nussbaum  took  were  put  into  that  box  and  carried  upstairs. 
And  that  no  one  thereafter  looked  at  those  or  took  files  out. 

We  can  go  through  this  again  and  again,  phone  calls  that  you 
make  at  6:45  in  the  morning.  You  would  have  us  believe  that  that 
was  a  casual  phone  call  to  the  First  Lady  as  Chief  of  Staff,  at  6:45 
a.m.  in  her  time;  and  the  series  of  calls  that  flow  thereafter. 

So  we  want  to  talk  about  truthfulness,  don't  give  me  a  degree  as 
to  what  school  you  went  to  as  a  pedigree  for  truthfulness.  It  doesn't 
ring — it  doesn't  ring  true. 

Senator  Sarbanes. 

Senator  Mack.  Mr.  Chairman,  I  think  that  there  were  a  few  min- 
utes left  before  we  got  into 

The  Chairman.  There  were.  If  you  want  to  pursue  your  line,  5 
minutes,  and  then  we'll  go 

Senator  Mack.  I  hope  it  won't  take  that  long,  but  this  goes  to  an- 
other area  that  Ms.  Williams  and  I  discussed  back  in  November. 
It  had  to  do  with  a  phone  call  that  you  made  in  response  to  a  page, 
I  think,  that  occurred  at  12:47  p.m.  Your  first  recollection  was  that 
you  weren't  quite  sure  whether  you  had  your  page,  then  documents 
indicated  that  there  was  a  call  either  from  your  residence  or  from 
your  personal  calling  card,  I  think  some  8  or  10  minutes  later,  back 
to  the  residence  in  Arkansas. 

And  as  I  was  pursuing  that  question,  I  think  it  was  the  first  time 
that  you  indicated  that  maybe  you  weren't  in  the  White  House  that 
day  until  I  think  you  mentioned  there  was  a  1:30  p.m.  meeting.  It 
was  the  first  appointment  of  the  day.  And  it  was  kind  of  a  way  of 
saying  well,  I  wasn't  there  and  the  reason  that  I  made  the  call  at 
home  was  I  may  not  have  come  in  until  about  1:30  p.m.  That  was 
the  impression  I  got. 

Ms.  Williams.  No,  sir.  If  you  recall  the  way  in  which  I  answered 
the  question,  we  were  going  through  the  calls  and  we  were  also 
going  through  the  times  and  we  were  also  going  through  the  places. 
And  because  I  had  looked  at  the  call  sheet  at  the  same  time  that 
I  guess  many  of  you  had,  I  was  trying  to  figure  out  where  the  call 
had  been  made  from  since  it  was  my  home. 

And  as  I  said  repeatedly  during  that  Committee  hearing,  "I  don't 
know  for  sure,  I'm  just  trying  to  figure  out  if  this  makes  any  sense. 
Seems  to  me  I  had  an  appointment  at  1:30  p.m.  I  made  this  call 
from  home.  Maybe  I  was  at  home."  Then  I  said,  "Please  do  not  take 
this  as  part  of  my  testimony  because  I  don't  know.  I'm  just  trying 
to  figure  out,  like  you,  at  what  point  I  made  this  call  from  home, 
and  if  I  did,  what  time  did  I  get  there." 

That  is  the  context  in  which  I  said  that.  So  it  was  not  an  indica- 
tion on  my  part,  and  in  fact,  in  the  deposition  several  times  I  was 
asked  by  Mr.  Chertoff,  is  that  your  testimony  and  I  said,  no,  I'm 
just  trying  to  figure  this  out. 
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Senator  Mack.  Well,  let's  see,  have  we  gotten  anywhere  as  a  re- 
sult of  having  time  to  review  various  documents  and  so  forth?  You 
still  have 

Ms.  Williams.  I  can't  figure  it  out. 

Senator  Mack.  You  started  that  day  with  a  phone  call  to  Arkan- 
sas to  the  Clinton  residence,  7:44  a.m.  Now  there  are  documents 
indicating  that  you  came  to  the  White  House  at  8:01  a.m. 

Ms.  Williams.  Could  be. 

Senator  Mack.  — which  would  imply,  I  guess,  that  you  were  at 
the  White  House  for  some  period  of  time  but  you  are  still  saying 
you  may  have  gone  home. 

Ms.  Williams.  It's  possible,  yes. 

Senator  Mack.  Would  you  have  gone  home  just  for  that  one 
phone  call?  The  reason  I  am  saying  it  that  way  is  because  the 
phone  records  show  that  you  made  the  phone  call  at  7:44  a.m.  and 
there  was  another  phone  call  at  12:57  p.m.  or  something  like  that. 

Ms.  Williams.  No,  I  would — if  I  was  at  work  I  would  have  made 
the  call  at  work.  If  I  was  at  home  and  made  a  call  I  would  have 
made  it  at  home.  I  would  not  have  gone  home  to  have  made  it. 

Senator  Mack.  But  you  just  don't  recall  that  at  all? 

Ms.  Williams.  Two  years  from  now  what  I  did  about  a  phone  call 
on  a  matter  that  I  did  not  perceive  as  necessarily  significant,  I 
don't  recall  it. 

Senator  Mack.  Mr.  Chairman,  I  think  everybody  understands 
the  difficulty  of  trying  to  recall  things  over  a  long  period  of  time, 
but  I  think  everybody  also  needs  to  understand  the  amount  of  time 
that  witnesses,  and  I  assume  their  legal  counsel  since  they  are 
being  compensated  for  it,  spend  a  tremendous  amount  of  time 
going  over  data,  material,  and  background  information  to  try  to 
bring  memories  to  focus. 

So  while  I  can  understand,  and  I  suspect  everybody  listening  to 
this  knows  you  cannot  recall  every  detail  of  something  that  hap- 
pened 2  years  or  2V2  years  ago,  the  reality  is  there  is  plenty  of  in- 
formation to  help  people  recall  the  events  that  took  place. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Barnett,  I  was  struck  by  when  you  were 
being  questioned  about  these  files  by  Chairman  D'Amato  and  Mr. 
Chertoff,  you  said,  well,  you  didn't  know  where  they  came  from, 
and  then  you  said,  well,  maybe  they  came  from  Webb  Hubbell 

Mr.  Barnett.  No,  no,  different  point.  Senator.  No,  we're  talking 
about  different  things  there.  Should  I  clarify? 

Senator  Sarbanes.  I  am  talking  about  the  Kendall  letter,  about 
the  three  files  that  he  was  returning  to  the  Rose  Law  Firm. 

Mr.  Barnett.  Yes,  correct.  That  is  my  testimony,  but  the  other 
statement  that  you  repeated  back  was  relating  to  the  files  in  the 
box. 

Senator  Sarbanes.  No,  no,  not  the  files  in  the  box.  I  am  talking 
about  these  three  files  that  have  been  focused  on  in  this  letter. 

Now,  that  struck  a  memory,  and  we  went  back.  Hubbell  in  his 
deposition  told  us  that  they  had,  during  the  campaign,  files  had 
been  assembled  to  respond  to  campaign  questions.  Those  are  the 
so-called  Betsey  Wright  files,  and  they  were  then  delivered  to  Hub- 
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bell.  He  brought  them  to  Washington  and  had  them  in  his  base- 
ment. And  then  he  delivered  them  to  Mr.  Kendall. 
In  fact  he  was  asked: 

Question:  You  testified  that  at  some  point  the  files  were  moved  fi-om  your  home 
in  Little  Rock  to  Mr.  Kendall's  office  here  in  Washington? 
Answer:  They  first  went  to  my  home  here  in  Washington. 
Question:  OK. 
Answer:  And  then  they  went  to  Mr.  Kendall  and  Mr.  Kendall  picked  them  up. 

So  they  were  transmitted  over  to  Mr.  Kendall.  These  are  the  files 
that  had  been  accumulated  during  the  campaign. 

Now,  Mr.  Chairman,  you  alluded  earlier  to  the  fact  that  Mr.  Ken- 
dall is  here  sitting  behind  Mr.  Barnett 

The  Chairman.  If  you  think  I  am  going  to  get  into  the  question 
of  lawyer  confidentiality  and  privilege  without — after  we  already 
have  this  going,  without  sitting  down  with  both  counsels  to  review 
what  we  might  or  might  not — even  Alfonse  will  not  tread 

Senator  Sarbanes.  I  don't  see  an  attorney-client  privilege  in- 
volved here.  And  since  Mr.  Kendall  is  here,  maybe  he  can  give  us 
a  quick  answer  to  the  question  that's  been  raised. 

The  Chairman.  If  you  have  no  objection  and  if  Mr.  Kendall  has 
no  objection  at  this  point  in  time,  I  have  not  reviewed  or  looked  at 
that,  I  don't  see  a  problem  and  he  is  standing. 

Mr.  Kendall,  do  you  want  to  try  to  answer  that  if  you  can. 

Mr.  Kendall.  Mr.  Chairman,  I  would. 

Thank  you,  Mr.  Chairman,  Senator  Sarbanes. 

I  don't  think  there  is  any  mystery  here  and  I  don't  think  there 
is  anything  that  gets  us  into  any  matters  of  attorney-client  privi- 
lege. I  did  receive  files  from  Mr.  Hubbell  in  November  1993.  I  was 
attempting  to  collect  relevant  documents  from  a  great  variety  of 
sources.  I  got  files  from  Mr.  Hubbell. 

The  three  files  in  question  here  have  been  produced  some  time 
ago  to  the  Committee.  The  Committee  has  had  an  opportunity  to 
review  them,  because.  Senator,  I  kept  copies  of  the  files  that  I  sent 
back  to  the  Rose  Law  Firm. 

The  reason  I  sent  them  back  to  the  Rose  Law  Firm  was  it  ap- 
peared to  me,  and  Mr.  Hubbell  confirmed,  that  they  were  original 
Rose  Law  Firm  files.  So  I  thought  the  proper  home  for  them  was 
back  at  the  Rose  Law  Firm.  I  believe  my  cover  letter  refers  to 
them,  retaining  and  securing  them.  It's  been  a  long  time  since  I've 
seen  the  letter.  Before  I  sent  them  back  to  the  Rose  Law  Firm  I 
indexed  them,  made  a  careful  copy  for  my  own  files,  and  then  I 
sent  them  back  to  the  managing  partner. 

Now,  everything  I  know  about  those  three  files  really  came  from 
Mr.  Hubbell,  and  it  was  my  understanding  that  Mr.  Foster  had,  I 
think  during  the  campaign,  taken  custody  of  those  Rose  Law  Firm 
files  in  order  to  answer  questions  which  might  have  arisen  during 
the  campaign.  But  when  they  came  to  me  in  November  1993,  they 
did  appear  to  me,  as  I  said,  originals  of  the  law  firm  files,  so  I  sent 
them  back  to  the  Rose  Law  Firm. 

Senator  Sarbanes.  When  you  use  the  phrase  which  were  among 
the  late  Vincent  Foster's  files,  with  respect  to  these  three  files,  the 
line  of  questioning  here  this  morning  has  been  on  the  premise  that 
these  were  files  in  Foster's  office. 
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What  I'm  trying  to  explore  here  is  whether  these  were  files  that 
had  been  Foster's  files  at  the  firm  or  had  been  collected  by  him  in 
the  course  of  the  campaign  and  were  then  part  of  this  box  that  was 
furnished  to  you  from  the  campaign  which  you  were  sending  back. 
Do  you  know  the  answer  to  that  question? 

Mr.  Kendall.  Well,  to  the  best  of  my  knowledge,  Senator,  they 
were  his  files  in  his  custody.  I  don't  know  if  they  were  his  own  files 
that  he  had  kept  at  the  Rose  Law  Firm.  And  at  the  end  of  the  cam- 
paign, they  had  gone  to  either  Ms.  Wright  or  Mr.  Hubbell.  To  my 
knowledge,  they  never  went  to  the  White  House  in  any  way,  shape 
or  form. 

Senator  Sarbanes.  So  these  files,  to  your  understanding,  came 
from  the  files  Betsey  Wright  had,  that  were  then  turned  over  to 
Mr.  Hubbell,  which  Hubbell  turned  over  to  you;  is  that  correct? 

Mr.  Kendall.  That's  my  understanding. 

Senator  Sarbanes.  Fine. 

Mr.  Ben-Veniste.  And  finally  with  respect  to  that  then,  is  it 
your  testimony  that,  to  the  best  of  your  knowledge,  these  files  were 
never  in  Mr.  Foster's  possession  during  the  period  of  time  he 
served  as  Deputy  White  House  Counsel? 

Mr.  Kendall.  That  would  be  my  testimony. 

Mr.  Ben-Veniste.  And  any  inference  that  these  were  files  that 
were  somehow  secretly  removed  from  Mr.  Foster's  office  and  not 
transmitted  over  to  Williams  &  Connolly  with  the  Barnett  files 
would  be  then  a  totally  inappropriate  conclusion? 

Mr.  Kendall.  Correct. 

The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Kendall,  since  you  have  elected  to  answer 
some  questions 

Mr.  Kendall.  Volunteering  is  always  a  dangerous  thing,  Mr. 
Chertoff,  but  I  think  it's  important  to  clarify  that  there  is  really  no 
mystery  here. 

Mr.  Chertoff.  Let's  ascertain  your  basis  of  knowledge  here.  You 
received  a  large  quantity  of  files  from  Mr.  Hubbell  in  November? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  That's  on  November  17? 

Mr.  Kendall.  I  don't  know  the  exact  date.  He  had  lunch  with  me 
on  a  Wednesday  or  a  Thursday  and  brought  a  few  files;  and  then 
I  went  out  in  the  law  firm  van  on  a  Saturday  and  got  more  files. 

Mr.  Chertoff.  OK.  Was  Mr.  Barnett  with  you  at  that  lunch? 

Mr.  Kendall.  He  was  not. 

Mr.  Chertoff.  Because  we  have  a  copy  of  Mr.  Hubbell's  calendar 
that  indicates,  "Wednesday,  November  17th  at  12:15,  Bob  Barnett 
and  David  Kendall." 

Mr.  Kendall.  My  best  recollection  is  that  Jim  Fuller  of  my  law 
firm  was  with  me. 

Mr.  Chertoff.  All  right.  Now,  what  were  the  small  number  of 
files  he  handed  you  on  the  spot? 

Mr.  Kendall.  I  can't  remember. 

Mr.  Chertoff.  Then  there  was  a  large  volume  of  files  after- 
wards? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  Now,  could  the  small  volume  of  files  he  handed 
you  have  been  Madison  Guaranty  files? 
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Mr.  Kendall.  It's  possible. 

Mr.  Chertoff.  And  your  knowledge  of  where  those  Madison 
Guaranty  files  came  from  and  the  various  routes  that  they  took  to 
get  to  you  is  totally  based  on  what  Mr.  Hubbell  told  you  on  that 
November  day  you  met  with  him? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  And  what  Mr.  Hubbell  told  you  is  that  this  was 
a  set  of  files  that  he  had  been  carrying  around  with  him,  left  over 
from  the  campaign? 

Mr.  Kendall.  Well,  I  think,  again,  my  impression  is  he  had  got- 
ten files  from  different  places,  but  certainly  he  had  campaign  files 
from  Betsey  Wright. 

Mr.  Chertoff.  So  he  had  a  campaign  file  but  he  also  had  files 
he  had  accumulated  from  different  places? 

Mr.  Kendall.  I  think  that's  correct. 

Mr.  Chertoff.  He  didn't  elaborate — let  me  withdraw  the  ques- 
tion. He  didn't  give  you  a  document  or  a  record  indicating  from 
where  he  had  gotten  all  the  files  he  had  accumulated? 

Mr.  Kendall.  That's  correct. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Thank  you,  Mr.  Chairman. 

Senator  Sarbanes.  Mr.  Chairman,  if  our  time  is  not  up,  I  would 
like  to  ask  Mr.  Barnett  a  couple  more  questions. 

The  Chairman.  We're  going  to  finish  this. 

Senator  Bennett.  I'll  be  happy  to  yield  to  Senator  Sarbanes. 

Mr.  Kendall.  Mr.  Chairman,  could  I  trade  places  with  my  part- 
ner again?  I  feel  much  more  comfortable  behind  him  than  in  front 
of  him. 

The  Chairman.  Yes,  absolutely,  Mr.  Kendall. 

Senator  Sarbanes  why  don't  we  let  Senator  Bennett  finish  his 
line  and  then  we  will  go  to  you  for  your  full  10  minutes. 

Senator  Bennett.  Mr.  Chairman,  I  had  come  here  to  pursue 
what  appears  to  be  inconsistencies  in  recollections  and  versions.  I 
have  decided  not  to  do  that  because  just  about  everybody  else  has 
done  that,  and  I  don't  think  I  will  get  any  more  nourishment  than 
anyone  else  has  out  of  the  exercise. 

But  I  have  a  comment  I  would  like  to  make,  and  then  if  the  wit- 
nesses might  want  to  comment  on  it,  that's  fine;  if  they  don't,  that's 
fine  too.  Like  Senator  Mack,  I  am  not  a  lawyer  so  I  don't  proceed 
in  the  let's  question  this,  let's  question  that,  and  then  let's  put  the 
two  together  and  see  if  they  match,  and  if  they  don't,  let's  get  all 
excited  sort  of  game  that  I  guess  they  teach  you  in  law  school  in 
the  first  year. 

But  I  remember  the  old  Sherlock  Holmes  story  about  the  dog 
that  didn't  bark  and  the  whole  case  turned  on  the  fact  that  the  dog 
didn't  bark,  and  when  Sherlock  Holmes  raised  the  issue  about 
what  about  the  dog,  he  was  told  by  the  investigator  don't  worry 
about  the  dog,  he  didn't  bark.  And  Holmes  said,  yeah,  but  he 
should  have  barked,  and  that  was  the  Arthur  Conan  Doyle  solution 
to  that  one. 
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I  have  listened  to  all  of  this,  and  follow  it  through  now.  We  start 
off  the  night  of  Vince  Foster's  death.  Maggie  Williams  is  in  the  of- 
fice— and  her  story  to  me  is  perfectly  plausible — weeping,  dis- 
traught at  the  loss  of  a  close  friend. 

But  then  a  uniformed  Secret  Service  officer  says  she  took  files 
from  the  office  and  she  says  no,  she  didn't.  And  the  files,  you  know 
all  of  the  details,  where  they  end  up,  they  end  up  in  the  residence, 
but  she  says  Mrs.  Clinton  never  looked  at  them.  Now,  her  only 
function  is  to  deliver  them  to  a  lawyer  who  takes  them  away  be- 
cause he's  the  lawyer  for  the  Clintons  on  a  personal  basis. 

And  I  ask  myself  why  didn't  Mrs.  Clinton  look  at  the  files.  What 
were  they  doing  in  the  residence  if  they  were  not  there  for  her  con- 
venience to  look  at  the  files.  If  I  had  been  Mrs.  Clinton  in  this  cir- 
cumstance, and  someone  who  had  been  handling  my  personal  af- 
fairs had  shot  himself,  I  would  want  my  Chief  of  Staff  to  go  look 
for  things  that  would  apply  to  me  personally.  I  would  want  them 
in  my  personal  possession,  and  I  would  want  to  take  the  time  to 
go  through  them  because  I  would  want  to  be  refreshed  on  exactly 
what  he  was  doing. 

I  see  nothing  wrong  with  Mrs.  Clinton  looking  at  the  files.  I  see 
nothing  wrong  with  Mrs.  Clinton  telling  her  Chief  of  Staff  I  want 
to  look  at  that.  But  that's  the  dog  that  didn't  bark.  Mrs.  Clinton, 
no,  she  had  nothing  to  do  with  these  files,  no,  I  didn't  take  any  files 
anyplace.  They  were  strictly  in  the  residence  for  safekeeping.  To 
me,  that  is  the  most  difficult  thing  to  swallow  about  all  this. 

If  the  purpose  of  the  files,  of  hanging  on  to  the  files  was  to  turn 
them  over  to  Mrs.  Clinton's  personal  attorney  for  his  review  and 
control  at  an  appropriate  time,  they  don't  have  to  be  carried  to  the 
residence  so  that  his  personal — her  personal  attorney  can  come  get 
them.  They  can  be  stored  in  a  closet  in  the  Office  of  the  Counsel 
to  the  President.  They  can  be  handed  over  to  the  Secret  Service. 
We  have  no  interest  in  these  files,  they're  going  to  be  picked  up  by 
Mrs.  Clinton's  personal  lawyer,  you  secure  them. 

Nobody  from  Mrs.  Clinton's  staff  has  to  be  involved  at  all  if  the 
sole  purpose  is  to  just  keep  them  safe  until  Mr.  Barnett  can  come 
tape  them  up,  and  then  carry  them  out  of  the  White  House,  or  be- 
cause it's  a  hot  day,  get  somebody  with  a  little  less  seniority  to 
carry  them  out  of  the  White  House.  I  understand  that  process. 

So  my  observation,  having  gone  through  all  of  this  and  again 
today,  really  has  nothing  to  do  with  the  contradictions  between  Mr. 
O'Neill  and  Ms.  Williams,  whether  Mr.  Barnett  saw  Mrs.  Clinton 
or  didn't  see  Mrs.  Clinton  or  who  was  where  or  who  went  up  on 
the  elevator  and  who  came  down  on  the  elevator  and  the  logs  back 
and  forth. 

That's  probably  a  fun  thing  to  pursue,  but  my  question,  sitting 
through  this  whole  thing,  is  why  didn't  Mrs.  Clinton  want  to  see 
the  files,  why  wasn't  it  perfectly  appropriate  for  her  to  see  the 
files?  What  were  they  doing  in  the  residence  if  she  wasn't  going  to 
see  the  files?  Which  leads  me  to  the  suspicion  that  maybe,  indeed, 
there  is  something  going  on  here  that  does  smack  of  some  kind  of 
a  coverup. 

If  anybody  wants  to  respond,  I'll  be  happy  to — but  Mr.  Chairman, 
that's  where  I  come  out  after  listening  to  all  of  this. 
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Mr.  Barnett,  would  you  respond,  as  lawyer  to  the  Clintons,  is 
that  a  logical  thing  for  me  to  say? 

Mr.  Barnett.  I  would  be  happy  to  respond  in  a  couple  ways, 
Senator  Bennett.  I  appreciate  your  question  and  your  statement.  I 
certainly,  while  I  may  not  agree  with  the  conclusion,  I  certainly  un- 
derstand where  you  are  coming  from. 

Let  me  say  a  couple  things.  First  of  all,  I  want  to  be  clear  that 
I  cannot  account  for  anything  that  you  are  talking  about  that  hap- 
pened before  I  took 

Senator  Bennett.  I  understand  that.  Isn't  it  logical  that  she 
would  want  to  look  at  the  files? 

Mr.  Barnett.  My  late  senior  partner,  Edward  Bennett  Williams, 
used  to  talk  about  looking  at  things  through  clean  transparent  win- 
dows, and  looking  at  things  through  unwashed  windows.  Let  me 
explain  what  I  mean. 

Senator  Bennett.  I  know  exactly  what  you  mean.  I  have  written 
a  book  about  it.  Call  it  the  belief  window. 

Mr.  Barnett.  But  you  could  look — let's  say,  hypothetically,  Mrs. 
Clinton  did  do  what  you  hypothesized.  Well,  then  there  would  be 
some — not  you  obviously,  because  you  have  stated  your  position 
clearly — who  would  say  gee,  she  shouldn't  have  looked  at  those,  she 
tampered  with  them,  I  wonder  if  she  took  anything  out  of  them,  did 
she  change  them,  what  did  she  do  with  them.  So  it's  kind  of  a  you 
can't  win  situation.  It's  a  gotcha  situation.  If  you  didn't  look  at 
them,  you  are  criticized.  If  you  did  look  at  them,  you  are  criticized. 

I  am  giving  you  an  honest  answer.  You  asked  me  to  reflect  on 
your  statement.  So  I  completely  understand  what  you  are  saying, 
but  I  also  understand  fully  that — it  sounds  a  little  immodest  to 
say — ^but  I  think  she  reposed  confidence  in  me.  She  reposed  con- 
fidence certainly  in  her  Chief  of  Staff  and  dear  friend,  Maggie  Wil- 
liams. 

I  think  she  was  suffering  great  grief,  and  I  think  probably  what 
happened — I  don't  know  this — is  that  she  said,  we  don't  want  any 
balls  dropped  that  are  ongoing  with  respect  to  Mr.  Foster's  respon- 
sibilities, let  Barnett  take  this  over  and  get  the  job  done,  he  needs 
the  files  to  do  it,  so  please  let  him  have  the  files.  That's  what  I 
think  happened,  but,  again,  I  cannot  speak  to  things  that  are  not 
in  my  personal  knowledge. 

Senator  Bennett.  I  understand  that.  If  you  are  caught  in  that 
trap,  I  just  quote  from  our  dear  friend  Alan  Simpson  who  is  going 
to  leave  this  place  poorer  for  his  having  left,  when  he  quotes  his 
father,  who  served  with  my  father  and  with  Senator  Dodd's  father, 
who  said,  "If  you  are  damned  if  you  do  and  you  are  damned  if  you 
don't,  then  do." 

I  think,  in  that  circumstance  again,  I  can  only  put  myself  in 

Senator  DODD.  I'd  say  to  my  colleague  that  was  probably  true  25 
or  30  years  ago,  but  today  it's  if  you  do  or  you  don't,  don't,  I  mean, 
that  is  what  we've  come  to,  because  as  I  think  counsel  pointed  out 
here,  I'm  sure  all  of  us  have  situations  where  we've  looked  at  facts 
that  have  been  presented  by  our  staffs,  you  can  do  this  and  you  can 
do  that.  It's  perfectly  all  right  if  you  do  it,  but  let  me  tell  you  what 
the  perception  will  be,  Senator,  if  you  go  to  that  event  or  if  you  go 
to  that  particular  place. 
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So  we  sit  there  and  say  yeah,  I  know  it's  perfectly  all  right  for 
me  to  be  there  but  the  perception  of  me  being  there  is  going  to  be 
such  that  it's  not  worth  the  grief  of  going  through  it.  So  in  a  sense, 
given  the  choice,  the  better  choice  to  make  is  the  one  that  was 
made:  Don't  let  me  get  near  this  stuff,  because  someone's  going  to 
then  ask  me  what  I  did  with  them  and  I'm  cooked  at  that  point. 
Because  no  matter  what  I  say,  the  perception  is  going  to  be  I've 
monkeyed  around  with  this. 

Mr.  Barnett.  But  Senator  Bennett,  I  do  want  to  say  again — be- 
cause I  don't  know  if  you  were  in  the  room — on  no  occasion,  no  oc- 
casion did  Mrs.  Clinton  suggest,  instruct,  or  any  other  way  indicate 
that  anything  improper  should  be  done  with  the  files  or  anything 
involving  the  matters  that  the  files  dealt  with.  And  nothing  was 
done.  That  I  can  testify  to  from  personal  knowledge  as  to  my  role 
here.  So  I  want  to  state  that  for  you. 

Senator  BENNETT.  My  only  concern,  Mr.  Chairman — concern  is 
not  the  right  word.  My  hesitation  about  accepting  all  of  that  at  face 
value 

The  Chairman.  It's  not  criminal. 

Senator  Bennett.  — is  the  way  the  files  were  handled.  The  way 
the  files  were  handled  leads  you  to  believe  that  there  was  an  at- 
tempt made  to  crieate  a  circumstance  where  the  files  could  have 
been  reviewed  and  then  to  deny  that  that  circumstance  was  cre- 
ated. 

And  if — from  a  PR  background,  because  I  used  to  be  a  PR  man 
rather  than  a  legal  background,  my  advice  would  be  yes,  we  looked 
at  the  files,  you  are  darn  right  we  did.  We  wanted  to  know  what 
was  in  it  and  we  spent  a  couple  hours  going  over  it  and  we  didn't 
find  anything  wrong.  At  which  point  we  said,  seal  them  up  and 
send  them  to  Mr.  Barnett,  who  can  handle  them  from  now  on.  I 
would  find  that  credible,  and  furthermore,  perfectly  logical  and  de- 
fensible, but  then  I  am  not  a  lawyer. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  You  see,  and  I  thank  the  Senator.  I  think  it  is 
good  sometimes  not  to  have  that  plain  down-home  practicality. 

It  even  goes  further  because  you  have  to  understand  when  we 
get  information  that  indicates,  even  from  Mr.  Nussbaum's  own  tes- 
timony, and  not  even  taking  it  literally,  and  from  aides  that  indi- 
cate that  people  at  the  White  House  and  the  First  Lady  are  con- 
cerned about  the  manner  in  which  unfettered  access  will  be  given. 
And  then  the  changing  of  the  agreement,  and  the  collecting  of  the 
materials  thereafter,  it  seems  to  almost  treat  it  in  a  cavalier  man- 
ner and  say  just  send  it  to  the  lawyers,  doesn't  square  with  the 
first  efforts  to  secure  it,  to  see  that  Justice  Department  people 
don't  look  at  it. 

I  have  to  say  that  Senator  Bennett  is  absolutely  right.  Given  that 
it  would  seem  that  you  darn  well  want  to,  whoever  it  is,  review 
those  files.  Absolutely.  And  if  you  said,  I  reviewed  them,  what's 
anybody  going  to  say? 

Senator  Sarbanes.  You  would  be  skinning  her  alive  if  she  re- 
viewed them. 

The  Chairman.  Senator  Sarbanes,  I  would  say  this  to  you,  it  is 
not  credible  to  believe  that  people  just  willy-nilly  turn  these  over — 
I  usually  don't  say  willy-nilly — but  turned  them  over  as  has  been 
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described  by  Mr.  Barnett  and  did  not  review  the  contents  of  the 
files. 

Senator  Sarbanes.  We'll  have  to  sort  that  out,  but  it  defies  com- 
mon understanding  to  sit  here  and  assert  that  if  the  testimony  was 
that  they  went  through  these  files  that  you  wouldn't  be  skinning 
them  alive  over  going  through  the  files. 

The  Chairman.  I  think  they  did,  but  they  did  it  in  a  manner 

Senator  Sarbanes.  It's  clearly  a  situation  in  which  either  way 
you  are  going  to  attack  them  because  the  purpose  is  to  make  the 
attack. 

The  Chairman.  Senator  Bennett. 

Senator  Bennett.  Just  to  nail  it  down — the  red  light  is  on — but 
just  to  nail  it  down,  for  me  the  most  difficult  things  to  reconcile 
with  the  version  of  events  that  we're  being  given  here  are:  Mr. 
O'Neill's  testimony  that  the  First  Lady's  Chief  of  Staff  took  files — 
to  me  a  logical  thing  for  her  to  do  under  the  scenario  I  have  de- 
scribed— he  says  she  took  files,  she  says  she  absolutely  did  not.  The 
second  thing  is  that  the  files  ended  up  in  the  residence.  You  don't 
store  files  in  the  residence.  It  doesn't  seem  to  me  that  you  are  hav- 
ing safekeeping  to  give  to  the  President's  personal  lawyer.  There 
are  lots  of  other  places  that  to  me  make  more  sense.  Those  are  the 
two  points  that  I  have  the  most  difficulty  with,  saying  that  the  Se- 
cret Service  man  was  wrong  when  he  saw  Ms.  Williams  carry  these 
files  out,  and  then  the  files  end  up  in  the  residence  and  they  are 
there  for  X  number  of  days. 

The  most  logical  thing  for  me  is  if  we're  going  to  save  them  for 
the  personal  lawyer,  you  leave  them  where  they  are  and  you  let  the 
Secret  Service  secure  them.  And  if,  in  fact,  people  are  saying  to  the 
First  Lady,  don't  go  near  those  files,  first  thing  I  would  advise  her, 
well,  for  heaven's  sake,  don't  bring  them  to  the  residence  if  she's 
not  going  to  go  anywhere  near  them.  Keep  them  where  the  paper 
trail  of  who  has  custody  for  them  is  very  clear.  Don't  store  them 
in  a  closet  on  the  third  floor.  Those  are  the  two  areas  that  I  have. 

Mr.  Dennis.  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Mr.  Dennis.  I'm  sorry  to  impose.  I  wanted  the  record  to  reflect 
the  previous  testimony  of  the  two  polygraphs  concerning  the  issue 
of  the  records  at  the  White  House  and  Mr.  Foster's  office,  that  she 
passed  both  of  those  polygraphs.  And  I  believe  that's  a  part  of  this 
record  that  has  not  been  disputed. 

The  Chairman.  Mr.  Dennis,  it  is  so  noted. 

Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Chairman,  I  might  just  follow  that  up 
that  we  know  that  Mr.  O'Neill,  this  officer  testified  or  was  inter- 
viewed by  the  Independent  Counsel  five  times,  I  believe,  and  of 
course  we  tried  to  get  from  the  Independent  Counsel  those  inter- 
views and  were  denied  those  interviews,  which  I  think  would  have 
been  very  helpful  in  indicating  to  us  the  nature  of  O'Neill's  remem- 
brances, particularly  since  apparently  they  brought  him  back  al- 
most half  a  dozen  times  in  order  to  question  him  further. 

Senator  Dodd. 

Senator  DoDD.  No 

Senator  Sarbanes.  Mr.  Chairman,  do  you  intend  to  break  for 
lunch  or  try  to  finish  up? 
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The  Chairman.  No,  I  think  we  would  Uke  to  finish  up  if  we  can. 
It's  within  our  grasp.  If  you  have  no  questions,  we  will  go  to  Sen- 
ator Grams. 

Senator  DODD.  I'm  fine,  Mr.  Chairman. 

The  Chairman.  Senator  Grams. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  Thank  you  very  much,  Mr.  Chairman.  I  just 
have  a  couple  brief  questions  that  I  would  like  to  go  through  again. 

This  goes  back  to  the  morning  of  July  22  and  this  was  a  very  im- 
portant morning  for  a  number  of  people.  If  you  follow — and  I  would 
like  to  have  put  up  on  the  Elmo — the  review  of  documents  dealing 
with  some  of  the  phone  conversations,  the  phone  calls  that  were 
made,  messages  that  were  left,  pages  that  were  done  involving  just 
a  few  people,  and  that  was  Ms.  Williams,  the  First  Lady  in  Arkan- 
sas, Susan  Thomases  in  New  York,  and  Bernie  Nussbaum  back  in 
Washington,  DC. 

Now,  Ms.  Williams,  according  to  the  phone  records  that  have 
been  obtained  by  this  Committee,  on  July  22,  you  called — and  this 
is  from  your  home  I  would  assume — the  Rodham  residence  in  Little 
Rock  from  7:44  to  7:51  in  the  morning.  Who  did  you  speak  with 
that  morning?  Was  that  Mrs.  Clinton? 

Ms.  Williams.  I  don't  recall.  I  probably  was  trying  to  reach  her. 
I  don't  recall  if  I  got  her. 

Senator  Grams.  It  was  a  7-minute  conversation.  You  don't  know 
who  you  talked  to  or  what  you  talked  about? 

Ms.  Williams.  No,  I  don't  recall.  As  I  said  it's  not  an  office,  it's 
actually  a  residence,  it's  her  mother's  residence. 

Senator  Grams.  That's  right.  I  know  that. 

Ms.  Williams.  And  if  she  were  up,  I'm  sure  I  wanted  to  talk  to 
her.  If  she  were  not,  then  I  would  have  talked  to  Mrs.  Rodham,  I 
would  have  talked  to  Chelsea,  I  would  have  talked  to  pretty  much 
whoever  answered  the  phone. 

Senator  Grams.  According  to  the  White  House  entry  records,  you 
did  then  enter  the  White  House  about  8:10  a.m.;  this  is  about  19 
minutes  later.  How  long  does  it  take  you  normally  to  go  from  your 
home  to  the  White  House? 

Ms.  Williams.  I  don't  know.  Maybe  15  minutes,  depending  on 
the  traffic,  time  of  day. 

Senator  Grams.  So  basically  right  after  you  hung  up,  according 
to  the  records,  you  probably  left  and  went  to  your  office? 

Ms.  Williams.  That's  possible. 

Senator  Grams.  Now,  in  between  that  time  there  was  a  call  from 
the  Rodham  residence  to  Susan  Thomases,  and  that  was  from  7:57 
a.m.,  6  minutes  after  the  phone  call  ended  in  Little  Rock,  to  8:00 
a.m.  Immediately  thereafter,  Ms.  Thomases  paged  Mr.  Nussbaum 
at  8:01  a.m. 

Is  there  any  connection  that  you  can  think  of  between  these  calls, 
that  you  happened  to  place  a  call  to  the  Rodham  residence,  the 
Rodham  residence  places  a  call  to  Susan  Thomases  in  New  York, 
Susan  Thomases  immediately  calls  back,  and  pages  Mr.  Nuss- 
baum? Any  kind  of  connection  there  that  you  don't  think  was  im- 
portant that  triggered  or  was  this  all  coincidence? 

Ms.  Williams.  I  don't  know 
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Senator  GRAMS.  You  started  the  ball  rolling,  I  assume,  at  7:44 
a.m.  is  what  I'm  saying. 

Ms.  Williams.  Well,  at  7:44  a.m.  I  called  Mrs.  CUnton. 

Senator  Grams.  That's  right. 

Ms.  Williams.  It  wouldn't  be  unusual  for  me  to  call  Mrs.  Clinton 
early  in  the  morning. 

Senator  Grams.  But  something  in  that  conversation  prompted 
her  to  call  Susan  Thomases  and  Susan  Thomases  to  call  Bernie 
Nussbaum. 

Ms.  Williams.  I  don't  know  that.  There  is  nothing  that  I  can  re- 
call. 

Senator  Grams.  At  8:25  a.m.,  Susan  Thomases  then  called  the 
Rodham  residence  again  for  4  minutes,  and  at  9:00  a.m.,  Ms. 
Thomases  then  left  a  message  for  you  at  your  office.  Now,  that 
seems  to  be  an  extraordinary  amount  of  activity  for  a  manner  of 
75  minutes.  A  reasonable  person  could  or  would  draw  a  conclusion 
that  the  calls  were  connected.  What  was  the  reason  or  the  contents 
for  these  calls?  Again,  I'm  asking  you  directly. 

Ms.  Williams.  I  only  know  about  my  call  at  7:44  in  the  morning 
to  Mrs.  Clinton.  I  was  probably  trying  to  reach  her.  I  more  than 
likely  was  concerned  about  her  and  I  probably  wanted  to  reach  her 
before  she  started  her  day  because  I  believe  that  day  she  had  some 
events,  or  at  least  one  event,  so  I  wanted  to  talk  to  her. 

Senator  Grams.  So  in  other  words,  her  call  immediately  after 
from  the  Rodham  residence  to  Ms.  Susan  Thomases,  from  Susan 
Thomases  to  Bernie  Nussbaum,  and  then  again,  4  minutes,  that 
Ms.  Thomases  then  called  the  Rodham  residence  herself  for  4  min- 
utes, and  she  again  left  a  message  for  you  at  your  office,  somehow 
none  of  these  are  connected?  Nobody  should  draw  a  connection  that 
there  was  any  kind  of  conversation,  questioning,  or  inquiries  going 
on  among  this  very  local  group,  that  had  anything  that  wasn't  im- 
portant, that  would  not  shake  your  memory? 

Ms.  Williams.  Well,  as  I  said  before,  I  can  tell  you  about  the  call 
I  made.  That's  really  the  only  call  I  know  about,  the  call  I  made. 

Senator  Grams.  According  to  the  records  again,  you  were  paged 
at  your  home  at  12:47  p.m.  from  the  Rodham  residence,  which  you 
returned  at  12:55  p.m.  In  between  that  time,  as  you  know,  Bernie 
Nussbaum  reneged  on  his  agreement  to  allow  career  prosecutors 
from  having  access  to  Foster's  office.  Mr.  Nussbaum  again  told  Mr. 
Neuwirth  about  the  concerns  of  the  First  Lady  and  Ms.  Thomases 
about  law  enforcement  officers  having  unfettered  access  to  Foster's 
office.  Ms.  Thomases  made  six  more  calls  to  Mack  McLarty  and  you 
over  a  span  of  1  hour. 

Now,  this  seems  to  make  the  connection,  and  again  the  content 
of  the  calls  that  go  back  to  beginning  at  7:44  in  the  morning.  Some- 
how that  you  have  no  recollection  of  what  those  calls  were,  you  had 
no  reason  to  believe  that  they  concerned  the  files  or  anybody  going 
through  Vince  Foster's  offiice,  nothing  of  this  happened  to  connect, 
even  though  we  have  the  testimony  about  the  concerns  of  the  First 
Lady  and  Ms.  Thomases,  two  of  the  important  people  in  this  loop, 
about  law  enforcement  officers  having  unfettered  access.  You  seem 
to  be  at  the  center  of  a  lot  of  these  calls  and  the  activity. 

Ms.  Williams.  I  know  about  the  call  I  made  at  7:44  a.m.,  and 
I  have  told  you  about  what  I  think  that  call  was  about. 
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Senator  Grams.  Do  you  remember  why  you  went  home  in  the 
middle  of  the  day  on  the  22nd?  Now,  it's  hard  to  beUeve  that  laun- 
dry would  be  more  important  than  being  in  the  office  that  day  or 
making  these  calls.  The  laundry  apparently  wasn't  important  the 
night  before,  and  I  can  see  maybe  that  being  done  and  I  know  you 
do  work  long  hours  and  that  maybe  sometimes  you  would  have  to 
do  this,  but  it  just  seems  implausible  on  this  day  that  you  would 
pick  to  go  home  and  do  laundry. 

Ms.  Williams.  I  don't  know  if  you  were  here  for  my  testimony. 

Senator  Grams.  You  said  maybe  you  threw  in  some  laundry  or 
something. 

Ms.  Williams.  No,  my  testimony  about  it  was  about  whether  or 
not  it  was  extraordinary  that  I  would  be  home  in  the  middle  of  the 
day. 

Senator  Grams.  I  am  talking  about  this  day  in  particular. 

Ms.  Williams.  This  day  in  particular  was  not  the  focus  of  the 
earlier  question.  This  day  in  particular  I  do  not  know  why  I  went 
home. 

Senator  Grams.  Officer  Henry  O'Neill  testified  that  he  saw  you 
take  files  out  of  Foster's  office  on  the  night  of  the  20th  and  he  saw 
you  put  them  in  your  office.  Did  you  take  these  files  home  with  you 
on  the  22nd,  or  any  time,  take  any  of  these  files  home  with  you? 

Ms.  Williams.  No,  I  did  not. 

Senator  Grams.  You  must  have  returned  to  the  White  House  by 
that  afternoon  because  you  spoke  to  Ms.  Thomases — again  I  am  on 
the  22nd.  You  had  these  conversations  early  in  the  morning  before 
you  left  home.  You  went  to  work,  had  pages,  conversations,  and 
you  went  home  over  the  noon  hour.  Now,  you're  back  at  the  office 
because  you  spoke  to  Ms.  Thomases  from  3:08  to  3:18  p.m.;  is  that 
correct? 

Ms.  Williams.  If  that's  what  the  record  says. 

Senator  Grams.  You  have  no  idea  why  you  talked  to  her  that 
day? 

Ms.  Williams.  I  can't  remember  what  the  conversation  was. 

Senator  Grams.  You  and  Bernie  Nussbaum  conducted  a  second 
search  from  3:30  to  4:30  that  afternoon;  is  that  correct? 

Ms.  Williams.  I  didn't  conduct  a  search 

Senator  Grams.  Were  you  with  Mr.  Nussbaum  in  Mr.  Foster's  of- 
fice that  afternoon? 

Ms.  Williams.  At  one  point  I  was,  yes. 

Senator  Grams.  You  called  Mrs.  Clinton  that  afternoon  and  then 
you  took  the  files  to  the  residence  sometime,  I  guess  now  it  was 
7:30  p.m.  rather  than  between  4:30  and  5:30  p.m.? 

Ms.  Williams.  I  don't  recall. 

Senator  Grams.  Again,  this  is  a  chain  of  events,  of  files  reviews, 
calls,  leading  to  conclusions  people  could  draw,  that  all  of  this  cir- 
cled around  these  files.  I  don't  know  what  was  really  in  the  files, 
I  have  never  been  able  to  see  a  list  of  the  contents.  I  don't  know 
what  was  the  criteria  for  things  that  were  put  into  a  box  that  was 
to  be  taken  to  the  residence.  Was  there  a  criteria  that  you  can  re- 
member or  think  about?  Was  there  some  kind  of  commonality  be- 
tween or  interest?  Were  they  all  personal  files  of  the  Clintons,  were 
they  all  dealing  with  Whitewater,  did  they  all  deal  with  some  other 
materials?  What  was  the  criteria  you  used  or  was  used  that  you 
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know  about  in  the  afternoon  to  compile  this  box  of  files,  that  evi- 
dently was  so  big  Mr.  Barnett  did  not  want  to  carry  them?  It  seems 
like  a  lot  of  files. 

Ms.  Williams.  I  don't  remember  that  it  was  one  box  of  files  as 
I  recall.  I  don't  know  if  it  was  full.  And  the  only  criteria  I  know 
about  is  that  they  were  personal  files  of  the  Clintons. 

Senator  GRAMS.  So  that  was  the  criteria  evidently? 

Ms.  Williams.  Right.  That's  the  only  one  I  know  of 

Senator  Grams.  After  you  did  talk  to  Mrs.  Clinton  that  after- 
noon, Ms.  Thomases  then  called  you,  and  according  to  the  phone 
records,  the  call  was  from  5:13  to  5:22  p.m.  Did  you  receive  any  in- 
structions from  Ms.  Thomases  at  3:08  p.m.  to  conduct  the  second 
review  with  Mr.  Nussbaum  and  then  to  contact  Mrs.  Clinton  about 
what  to  do  with  the  Foster  files  and  she  was  checking  back  with 
you  on  this? 

Ms.  Williams.  No,  I  generally  don't  receive  instructions  from  Ms. 
Thomases. 

Senator  Grams.  What  was  the  phone  call  about,  do  you  remem- 
ber, at  3:08  p.m.? 

Ms.  Williams.  I  don't  know  if  it  was  the  day  before  the  funeral. 
Was  Vince's  funeral  the  20 — oh,  it  could  have  been,  I  think  I  re- 
member Susan  testifying  it  could  have  been  that  she  was  saying 
she  wasn't  going  to  Vince's  funeral. 

Senator  Grams.  Well,  the  reason  I  have  been  asking  you  these 
questions  about  your  whereabouts  and  your  phone  calls  is  because 
the  evidence  shows  that  I  believe  you  were  very  instrumental  to 
the  events  that  transpired,  beginning  with  your  first  phone  call  at 
7:44  in  the  morning  to  the  last  phone  call  later  in  that  afternoon 
from  Ms.  Thomases  at  5:13  to  5:22  p.m. 

In  addition  to  being  the  Chief  of  Staff  to  the  First  Lady,  you  were 
in  the  center  of  this  loop  of  conversations  that  went  on  that  day, 
yet  the  only  answers  that  we've  been  able  to  hear  from  you  today 
and  in  previous  hearings  is  that  you  don't  recollect  very  significant 
events  that  transpired. 

I  remember  I  had  a  brother-in-law  that  died  in  1970.  I  can  re- 
member those  phone  calls  yet  today.  I  can  remember  the  first  time 
I  saw  my  sister  after  his  death  and  when  we  talked.  There  are  a 
lot  of  things  that  heighten  your  concerns  or  your  awareness  or  your 
memory,  but  to  have  all  of  this  just  completely  conveniently  forgot- 
ten or  don't  recall  or  don't  remember,  but  yet  the  phone  records  in- 
dicate a  very  significant  pattern  and  concentration  of  events  and 
criteria  and  focus 

Ms.  Williams.  I  had  a  father  who  died  and  to  this  day  I  don't 
know  how  I  got  from  my  room  in  college  to  the  plane.  It  was  also 
exam  time  and  people  tell  me  now  that  I  negotiated  with  all  of  my 
teachers  for  getting  my  exams  put  on  different  dates. 

Not  to  belittle  your  experience  in  the  least,  but  there  are  other 
people  who  have  experiences,  and  if  I  did  not  remember,  I  did  not 
remember.  I  am  not  going  to  make  it  up  because  it  doesn't  fit  what 
you  would  think.  What  I  recall  is  what  I  recall. 

Senator  Grams.  Well,  I  can  understand  that  there  are  times  of 
grief,  but  during  this  time  of  grief,  dealing  with  the  death  of  Mr. 
Foster,  there  seemed  to  be  some  very  significant  events  that  took 
place,  business  and  activities  were  conducted  and  calls  were  made, 
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reports  were  done,  inquiries  were  made.  I  just  still  find  it  hard  to 
believe  that  neither  you  nor  Ms.  Thomases  nor  anybody  else  con- 
nected within  this  loop,  Mr.  Nussbaum  or  others,  can  give  signifi- 
cant answers  except  I  don't  know,  I  don't  recall,  I  can't  remember. 
I  think  this  is  what's  led  to  a  lot  of  the  anxiety  of  this  Committee. 

Ms.  Williams.  But  these  events  weren't  significant  to  us.  They 
are  significant  to  you  in  this  context.  During  the  course  of  this  day, 
this  is  the  day  after  somebody  we  know  just  shot  himself  in  the 
head.  I  mean,  if  I  got  one  call  from  Susan,  I  got  20  from  four  other 
friends. 

Senator  Grams.  It  doesn't  show  up  here,  but  what  I  am  saying 
is  this  makes  a  pretty  closed  loop  of  individuals  calling,  specific 
things  being  done,  and  that's  why  I  think  there's  been  a  lot  of 
doubt  and  confusion  raised. 

Mr.  Chairman,  I  have  no  more  questions. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Ms.  Williams,  I  want  to  be  clear  on  one  point 
because  I  don't  want  to  leave  any  inferences  or  implications  on  the 
record.  Senator  Grams  asked  you,  he  says  O'Neill  said  you  took 
files  out  of  the  office.  Did  you  take  any  of  those  files  home  with 
you,  when  you  went  home  that  day?  And  you  said  no,  you  did  not. 

But  you  challenge  even  the  basic  premise  of  that  question,  do  you 
not,  namely  O'Neill's  testimony  that  you  took  files  out  of  the  office? 
And  at  least  I  want  to  go  back  at  that  point  because  what's  hap- 
pened here  is,  you  have  had  a  line  of  questioning  and  you  answered 
the  question,  but  you  may  have  left  an  implication  which  they  later 
are  going  to  come  back  and  haunt  you  with,  which  was  well,  what 
she  said  was  she  didn't  take  any  of  the  files  home  with  her  when 
she  went  that  day,  but  she  didn't  challenge  the  assertion  that  she 
took  files  out  of  the  office  according  to  O'Neill.  Now  what  about 
that  basic  question?  As  I  understand,  it's  your  position  you  did  not 
take  any  files  out  of  the  office;  is  that  correct? 

Ms.  Williams.  Right.  It's  not  only  my  position,  it's  also  the  result 
of  two  lie  detector  tests. 

Senator  Sarbanes.  And  so  obviously  you  didn't  take  any  of  the 
files  home  with  you  that  day  because  you  never  took  any  files  out 
of  the  office  to  begin  with;  is  that  correct? 

Ms.  Williams.  That's  correct. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  If  I  may,  Senator  Sarbanes,  to  try  to  close  the 
loop  on  the  issue  raised  by  Mr.  Kendall's  letter  of  November  22, 
1993,  that's  been  alluded  to  here  today  with  respect  to  the  three 
files  that  were  transmitted  by  him  to  the  Rose  Law  Firm  on  that 
date,  I  would  like  to  say,  Mr.  Chairman,  that  we  have  here  those 
three  files.  We  have  had  those  three  files  for  more  than  2  months. 
We  have  reviewed  those  files  which  came  from  the  Rose  Law  Firm, 
together  with  Mr.  Kendall's  cover  letter,  and  there  are  about  350 
pages,  more  or  less,  of  documents.  There's  no  smoking  gun  in  these 
documents,  there's  nothing  incriminatory  in  the  least  in  these  docu- 
ments, to  the  best  of  my  knowledge.  But  since  that  issue  has  sur- 
faced here  with  the  implication  that  somehow  files  from  Mr.  Fos- 
ter's office  were  secreted  and  later  transmitted  to  the  Rose  Law 
Firm,  we  have  all  of  those  documents,  Mr.  Chairman,  and  we  have 
had  them  for  more  than  2  months. 
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The  Chairman.  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

I  just  want  to  observe,  I  know  Mr.  Ben-Veniste  helpfully  de- 
scribed these  three  files  as  containing  350  pages  of  documents 
which  actually  are  copies  of  work  that  the  Rose  Law  Firm  did  on 
Madison  matters  involving  the  raising  of  capital  for  Madison,  a 
bank  which,  as  we  know  from  the  examination  reports,  was  en- 
gaged in  corrupt  and  fraudulent  transactions,  some  of  which  went 
to  the  whole  issue  of  whether  it  was  a  solvent  bank. 

I  understand,  Mr.  Kendall,  you  don't  know  the  providence,  you 
don't  know  where  all  these  documents  were.  You  got  them  from 
Mr.  Hubbell  in  November.  But  to  the  eye  of  Mr.  Margolis,  if  those 
documents  had  been  in  Mr.  Foster's  office,  they  might  not  have 
been  a  smoking  gun,  but  maybe  a  kind 

Mr.  Ben-Veniste.  But  they  were  not  in  Mr.  Foster's  office. 

The  Chairman.  You  don't  know  that.  Mr.  Ben-Veniste,  on  your 
time  if  you  want  to  make  an  assertion  and  say  that  you  know  with 
definiteness  that  these  documents  were  not  there,  or  that  Mr. 
Barnett  testified  to  that,  then  you  can  do  it.  And  then  we'll  have 
a  proper  discourse  back  and  forth. 

Don't  interrupt  counsel,  number  one,  when  he's  making  a  point. 
A  point  certainly  that  I  would  say  we  don't  know.  But  it  raises  a 
very  real  question  as  to  whether  or  not  they  were,  and  how  did  Mr. 
Hubbell  come  into  these?  Mr.  Barnett  testified  he  could  not  say,  as 
it  relates  to  these  documents,  that  was  the  source  of  these  docu- 
ments, and  we  understand  the  testimony  that  indeed  Mr.  Hubbell 
was  the  repository  of  certain  documents  during  the  campaign.  Mr. 
Barnett  is  not  in  the  position — at  least  that  was  the  testimony — 
to  testify  that  these  three  were.  So  if  we  want  to  review  again  with 
Mr.  Hubbell,  and  bring  him  back,  we'll  bring  him  back,  and  we'll 
ask  him  more  questions.  We're  going  to  ask  him  more  questions 
again  anyway. 

Go  ahead,  Mr.  Chertoff. 

Mr.  Chertoff.  Now,  let  me  address  with  you,  Ms.  Williams,  an 
issue  that  was  raised  by  Senator  Bennett,  which  really  is  the  whole 
question  of  an  argument  that  we  have  heard  made  on  every  occa- 
sion we  have  been  here  addressing  this  issue.  And  it's  really  a  com- 
mon sense  argument. 

Everybody  can  understand  that  at  a  time  of  grief  people  do  not 
want  to  be  bothered  with  documents.  That's  not  the  uppermost 
thing  on  your  mind.  What  you  care  about  is  people.  All  that  makes 
perfect  sense. 

Yet  here  we  are  on  the  22nd  of  July,  Thursday,  the  afternoon  be- 
fore you're  about  to  go  to  a  funeral.  It's  3:30  in  the  afternoon.  You 
are  called  over  to  Mr.  Nussbaum's  office,  they've  just  ushered  the 
law  enforcement  people  out.  They've  left.  You  are  there.  Your  testi- 
mony was  you  go  through,  you  pick  up  a  tax  file,  you  put  it  in  a 
pile  to  go  to  the  residence. 

And  your  testimony  is  you  are  exhausted  at  this  point.  You  are 
so  tired  and  so  unfocused  on  this  and  so  preoccupied  with  the  fact 
that  you  have  to  get  up  the  next  morning  to  go  to  this  funeral  you 
don't  even  want  to  wait  for  the  amount  of  time  it's  going  to  take 
to  get  Mr.  Barlow  or  whomever  from  Mr.  Barnett's  office  to  come 
over  to  the  White  House.  That  all  makes  perfect  sense.  And  a  nor- 
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mal,  reasonable  person  examining  that  with  common  sense  would 
then  come  to  the  conclusion  that  you  would  tidy  up  the  documents, 
lock  the  office  to  Mr.  Foster's  room,  and  then  leave. 

In  fact,  your  testimony  over  the  summer  was  that  you  wanted  to 
get  out  of  there  by  about  5:30  or  6:00  p.m.,  so  rather  than  wait 
around  another  half  an  hour — and  we've  established  now  that  Mr. 
Barlow  took  about  a  half  an  hour  to  get  into  the  residence — you 
just  up  and  took  them  up  to  the  residence  and  left. 

But  the  problem  is  now  we  have  records  which  we  did  not  have 
over  the  summer  that  show  you  didn't  leave  at  5:30  p.m.  You  didn't 
leave  at  6:30  p.m.  You  didn't  leave  at  7:30  p.m.  At  7:25  in  the 
evening,  4  hours  after  you  began  the  exercise  of  going  through  the 
documents,  you  went  with  Mr.  Castleton  and  took  them  upstairs. 
And  it  is  unbelievable  that  a  person  who  is  pleading  exhaustion 
and  the  desire  to  go  home  after  having  spent  an  hour  with  these 
documents  from  3:30  to  4:30  p.m.  is  then  going  to  wait  3  hours  to 
take  them  up  to  the  residence. 

The  question  is  this:  Why  didn't  you  call  for  the  messenger  at 
5:30  p.m.?  Why  didn't  you  call  for  the  messenger  at  6:30  p.m.?  Why 
did  you  stay  there  until  7:30  p.m.  and  then  take  the  documents  to 
the  residence? 

Ms.  Williams.  First  of  all,  when  I  had  been  asked  about  what 
the  times  were,  I  gave  you  what  I  thought  the  times  were.  I  was 
exhausted.  I  took  them  there.  I  mean  regardless  of  what  the  time — 
maybe  I  am  wrong  about  the  times.  But  the  fact  remains  that  I 
was  still  exhausted,  and  I  didn't  want  to  wait. 

Now,  I  don't  know  everything  that  I  did  in  between  times.  I  don't 
know  if  it's  ever  happened  to  anyone  here  that  you  start  off  think- 
ing I'm  going  to  be  at  this  place  at  5:30  p.m.  and  maybe  2  hours 
later  you  end  up  there  because  of  everything  that  happens  along 
the  way.  I  know  that  would  seem  implausible  that  that  would  hap- 
pen, that  something  else  might  come  up. 

As  you  know,  we  were  working  on  the  manifest  for  the  funeral. 
There  were  a  lot  of  other  arrangements  that  were  going  on  that  I 
was  involved  in.  You  know,  I  was  tired,  I  put  them  up  there. 

Mr.  Chertoff.  You  can't  have  it  both  ways. 

Ms.  Williams.  I'm  not  trying  to  have  it  both  ways. 

Mr.  Chertoff.  You  can't  both  be  tired  and  you  don't  want  to 
wait  around  and  then  wait  around  for  3  hours. 

Ms.  Williams.  I  think  that  happens  most  days  with  most  people 
who  work. 

Mr.  Chertoff.  Now,  let  me  ask  you  something  else.  Does  the 
number  202-628-7087  mean  anything  to  you? 

Ms.  Williams.  No. 

Mr.  Chertoff.  You  don't  know  of  any  auxiliary  line  or  special 
line  that  you  used  to  bypass  the  White  House  switchboard  when 
it's  busy  to  make  a  call  in? 

Ms.  Williams.  No. 

Mr.  Chertoff.  Ms.  Blair,  let  me  ask  you.  I  want  to  direct  your 
attention  to  this  period  on  the  27th  of  July.  You  indicated  you  were 
in  Washington  because  you  were  nominated  to  the  Corporation  for 
Public  Broadcasting? 

Ms.  Blair.  Excuse  me.  You  said  the  22nd? 
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Mr.  Chertoff.  On  July  27,  you  were  in  Washington  because  you 
were  nominated  to  the  Board  of  the  Corporation  for  PubUc  Broad- 
casting? 

Ms.  Blair.  Yes,  sir. 

Mr.  Chertoff.  You  were  staying  at  the  White  House? 

Ms.  Blair.  Yes,  sir. 

Mr.  Chertoff.  Was  that  a  frequent  occurrence? 

Ms.  Blair.  Fairly  frequent,  yes,  sir. 

Mr.  Chertoff.  So  in  1993,  were  you  and/or  your  husband,  on  a 
fairly  regular  basis,  guests  at  the  White  House  overnight? 

Ms.  Blair.  I  was,  sir. 

Mr.  Chertoff.  Was  your  husband  also? 

Ms.  Blair.  No,  sir. 

Mr.  Chertoff.  Your  husband  is  James  Blair? 

Ms.  Blair.  That's  correct. 

Mr.  Chertoff.  He's  the  General  Counsel  for  Tysons? 

Ms.  Blair.  Yes,  sir. 

Mr.  Chertoff.  He's  done  legal  work  from  time  to  time  for  the 
Clintons? 

Ms.  Blair.  That  is  correct. 

Mr.  Chertoff.  Has  he  done  legal  work  on  Whitewater? 

Ms.  Blair.  I  don't — I'm  not  comfortable  answering  that  because 
I  don't  know  what  constitutes  his  business  and 

Mr.  Chertoff.  That's  fine.  I  don't 

Senator  Sarbanes.  What  are  we  going  to  do  to  Ms.  Blair  after- 
wards on  the 

The  Chairman.  We  accept  the  fact  that  she's  not  sure  and  she 
just  doesn't  know.  Go  ahead. 

Mr.  Chertoff.  Now,  do  you  know  Ms.  Thomases? 

Ms.  Blair.  Yes,  sir. 

Mr.  Chertoff.  Did  you  see  Ms.  Thomases  on  the  27th? 

Ms.  Blair.  I  don't  remember  if  I  saw  her  on  the  27th.  I  know 
I  saw  her  sometime  during  that  week. 

Mr.  Chertoff.  Do  you  remember  where  you  saw  her? 

Ms.  Blair.  In  the  White  House. 

Mr.  Chertoff.  In  the  residence? 

Ms.  Blair.  Yes,  sir. 

Mr.  Chertoff.  On  the  second  floor? 

Ms.  Blair.  I  believe  it  was  on  the  second  floor. 

Mr.  Chertoff.  Was  it  in  the  presence  of  Mrs.  Clinton? 

Ms.  Blair.  My  recollection  is  that  one  evening,  Ms.  Thomases 
was  there  with  Mrs.  Clinton,  and  I  was  present  also. 

Mr.  Chertoff.  We  are  going  to  have  Ms.  Thomases  back.  My 
recollection  is  that  your  testimony  was  that  week,  which  is  the 
week  you  said  you  saw  her,  she  was  there  on  Tuesday.  That's  the 
27th  of  July,  and  we  have  records  of  her  on  the  premises.  Does  that 
help  narrow  to  you  the  fact  that  you  would  have  seen  her  on  the 
27th? 

Ms.  Blair.  It  wouldn't  in  the  sense  that  I  was  there  throughout 
that  week,  so  that 

Mr.  Chertoff.  But  it  was  clearly  that  week  that  you  saw  her? 

Ms.  Blair.  I  think  I  saw  her  during  that  week,  yes,  sir. 
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Mr.  Chertoff.  So  that  if  we  can  establish  from  her  that  the  only 
day  she  was  there  that  week  was  Tuesday,  you  are  comfortable 
with  that? 

Ms.  Blair.  Yes,  that  would  be  fine. 

Mr.  Chertoff.  Now,  did  you  see  Mr.  Barnett? 

Ms.  Blair.  I  don't  recall  seeing  Mr.  Barnett. 

Mr.  Chertoff.  Did  you  see  Ms.  Williams? 

Ms.  Blair.  If  I  were  coming  and  going  at  the  White  House,  as 
I  was  that  week,  probably  sometime  during  that  week  I  might  have 
seen  Ms.  Williams  coming  and  going,  but  I  don't — again,  let  me 
say,  as  I  answered  earlier,  sir,  I  never  saw  boxes,  documents,  files, 
I  never  heard  any  discussions  about  any  of  those  things. 

Mr.  Chertoff.  I  am  not  asking  whether  you  saw  boxes.  I  just 
want  to  ascertain,  did  you  see  Ms.  Williams  in  the  presence  of  Ms. 
Thomases? 

Ms.  Blair.  Not  that  I  recall. 

Mr.  Chertoff.  Now,  Mr.  Barnett,  do  you  remember  seeing  Ms. 
Thomases  when  you  were  at  the  residence? 

Mr.  Barnett.  On  what  date? 

Mr.  Chertoff.  On  the  27th. 

Mr.  Barnett.  No,  I  have  no  recollection  of  seeing  Ms.  Thomases 
when  I  was  there  on  the  27th. 

Mr.  Chertoff.  Ms.  Williams,  did  you  see  Ms.  Thomases  on  the 
27th? 

Ms.  Williams.  I  saw  her  one  day  in  my  office,  maybe  that  was 
the  preceding  week. 

Mr.  Chertoff.  That  was  your  testimony  over  the  summer;  that 
was  the  preceding  week. 

Ms.  Williams.  Right. 

Mr.  Chertoff.  Did  you  see  her  in  the  residence  on  the  27th? 

Ms.  Williams.  Oh,  no,  I  don't  recall  seeing  her. 

Mr.  Chertoff.  Let  me  ask  you  this,  Ms.  WiUiams.  I  am  going 
to  conclude  with  this.  Ms.  Thomases  told  us  she  did  not  go  to  the 
funeral  over  the  weekend.  We  have  had  a  lot  of  testimony,  most  re- 
cently in  response  to  Senator  Grams'  questions,  that  during  the 
22nd,  which  was  the  Thursday  before  you  left  for  the  funeral, 
there's  a  lot  of  telephone  contact,  Ms.  Thomases  is  trying  to  reach 
you,  and  this  is  about  issues  of  personal  concern  and  comfort.  You 
don't  see  Ms.  Thomases  on  the  weekend  because  she's  not  in  Wash- 
ington; correct?  Right? 

Ms.  Williams.  No. 

Mr.  Chertoff.  I  beg  your  pardon? 

Ms.  Williams.  No,  I  don't  see  her  on  the  weekend. 

Mr.  Chertoff.  She  comes  down  finally  on  Tuesday,  and  this  is 
the  first  day  after  the  funeral.  She  has  come  to  Washington.  She 
is  in  the  residence.  You  were  in  the  residence.  We  have  now  heard 
limitless  testimony  about  how  she  was  concerned  about  your  feel- 
ings and  you  were  concerned  about  her  feelings  and  this  is  why 
we're  having  all  these  telephone  calls.  Here  it  is  the  day  after  the 
funeral,  you're  both  in  the  residence  at  the  same  time  for  an  over- 
lapping hour,  hour  and  a  quarter,  and  you  and  Ms.  Thomases 
never  managed  to  even  exchange  a  word  of  comfort  during  that  pe- 
riod? 
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Ms.  Williams.  I  don't  recall  seeing  Susan  in  the  residence,  but 
please  keep  in  mind  the  residence  is  a  big  place.  I  could  not  see 
Diane  Blair.  I  could  go  into  the  residence  and  spend  2  hours  there 
and  never  see  Mrs.  Clinton  either.  So  I  don't  remember  seeing 
Susan  that  day.  I  don't  recall  seeing  her  that  day. 

Mr.  Chertoff.  She  didn't  seek  you  out  and  you  didn't  seek  her 
out  on  that  day.  She  didn't  say  I'm  coming  down;  I'm  going  to  be 
at  the  residence,  let's  get  together  and  talk  and  see  how  you're  feel- 
ing after  the  funeral? 

Ms.  Williams.  I  don't  remember.  She  may  have. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Grams. 

Senator  Sarbanes. 

Senator  Sarbanes.  I  just  have  two  questions. 

Ms.  Williams,  the  funeral  was  on  Friday,  June  23? 

Ms.  Williams.  Yes,  I  think 


Senator  Sarbanes.  I'm  sorry 

Ms.  Williams.  — July  23. 

Senator  Sarbanes.  Friday,  July  23. 

Ms.  Williams.  Uh-huh. 

Senator  Sarbanes.  This  date  you  are  being  asked  about  was  4 
days  later;  right,  on  Tuesday,  July  27? 

Ms.  Williams.  That's  correct. 

Senator  SARBANES.  OK.  Thank  you. 

Mr.  Ben-Veniste.  If  I  may  just  to  put  into  context  again  the  tes- 
timony that  we  have  received  on  the  issue  of  these  three  files.  Mr. 
Hubbell  testified  on  July  14  in  deposition  before  our  Committee,  re- 
flecting the  fact  that  he  had  these  files  in  his  possession,  that  he 
transferred  them  to  Williams  &  Connolly.  Mr.  Hubbell  was  here  on 
December  1.  We  had  the  files  in  our  possession  as  of  October  2.  He 
was  not  shown  these  files  or  asked  about  these  files  with  any  speci- 
ficity during  his  appearance  here  before  this  Committee. 

So  yes,  the  only  testimony  on  this  point  as  far  as  where  these 
files  came  from  and  how  they  came  over  to  Williams  &  Connolly 
was  from  Mr.  Hubbell.  But  I  would  suggest  that  he  was  here  and 
available  before  us  and  available  for  examination  on  this  point,  and 
he  wasn't  examined  on  this  point.  The  notion  of  floating  this  issue 
out  as  though  it's  something  new  today  I  think  does  not  put  the 
events  in  the  proper  context,  and  just  in  terms  of  regular  investiga- 
tory procedure. 

Mr.  Chertoff.  Mr.  Chairman,  if  I  could  just  observe  to  Mr.  Ben- 
Veniste  the  letter 

The  Chairman.  No,  no. 

Mr.  Chertoff.  — makes  no  mention. 

The  Chairman.  I'd  like  you  to  observe  to  me  or  to  the  Committee. 

Mr.  Chertoff.  I'm  sorry,  let  me  observe  in  response  to  what  Mr. 
Ben-Veniste  said.  The  letter  on  its  face  makes  no  mention  of  Mr. 
Hubbell.  The  letter  on  its  face  makes  mention  only  to  the  late 
Vince  Foster's  files.  Unless  we  were  soothsayers  I  don't  think  we 
could  have  divined — well,  maybe  we  could  have  suspected,  but  we 
certainly  couldn't  have  known  that  it  was  Mr.  Hubbell  who  was  re- 
sponsible for  transmitting  a  file  that,  on  the  face  of  the  letter,  is 
described  as  one  of  the  files  of  the  late  Vincent  Foster. 
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But  rest  assured,  now  that  we've  learned  from  Mr.  Kendall  that 
this  file  was  part  of  a  group  of  files  that  Mr.  Hubbell  collected  in 
a  variety  of  places  including  from  the  campaign,  and  presumably 
presented  Mr.  Kendall  with  the  notion  that  these  were  part  of  the 
late  Vincent  Foster's  files,  that  the  next  point  of  inquiry  is  Mr. 
Hubbell  to  see  whether  he  can  remember  where  these  files  came 
from  and  why  they  would  have  been  part  of  Mr.  Foster's  files, 
when,  I  might  observe,  Mr.  Foster  doesn't  appear  on  the  bill  as  the 
attorney  handling  the  matter. 

Mr.  Ben-Veniste.  Well,  if  I  may  continue  uninterrupted  for  just 
a  moment,  if  one  looks  at  the  Williams  &  Connolly  transmittal  let- 
ter which  describes  with  great  specificity  what  the  files  were  that 
were  being  transmitted,  and  then  one  looks  at  the  letter  from  the 
Rose  Law  Firm  dated  October  2  from  their  attorney,  and  looks  at 
the  material,  it's  quite  clear  that  these  files  match  up,  that  these 
are  clearly  the  files.  You  don't  need  to  be  a  rocket  scientist  to  figure 
that  out. 

Then  the  issue  is  whether  we  pursued  the  testimony  that  we  had 
received  from  Mr.  Hubbell  that  says  that  the  collected  files  were 
turned  over  to  him,  he  testified  about  that  back  in  July.  He  was 
here  before  us  on  December  2.  He  was  asked  some  general  ques- 
tions about  the  subject  of  transmittal  of  files,  but  not  asked  specific 
questions  about  these  files.  That's  the  only  point  I  wish  to  make. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  No  further  questions. 

The  Chairman.  I  want  to  thank  the  witnesses  for  their  testi- 
mony. Mr.  Barnett,  I  want  to  thank  you  for  your  candor,  and  hope- 
fully we  will  not  have  to  bring  these  witnesses  back  again,  but  we 
thank  you  for  your  cooperation,  all  of  you. 

We  stand  in  recess  until  Wednesday  at  10:30  a.m.  when  Mr.  Bur- 
ton and  Mr.  Matthews  will  be  called. 

There  has  been  a  problem  as  it  relates  to  Ms.  Thomases  in  terms 
of  her  scheduling.  We've  had  some  representations  that  she  would 
appear  first  on  one  day  and  for  whatever  reason  that  day  did  not 
appear  to  be  one  that  could  meet  her  needs  or  the  Committee's, 
and  thereafter  she  went  out  of  town.  We  were  led  to  believe  that 
initially  she  would  be  back  on  Wednesday.  It  would  appear  now 
that  she's  going  to  be  coming  in  Wednesday  from  Brazil. 

So  consequently  we  have  asked  that  we  put  her  over  to  Thurs- 
day— or  excuse  me,  instead  of  Thursday,  there  was  the  question  of 
trying  to  get  her  in  Thursday  and  if  she  is  just  coming  in  Thursday 
that  simply  is  not  going  to  work,  so  we're  going  to  put  that  matter 
over  until  Monday  when  Ms.  Thomases  will  come  in.  I  would  sug- 
gest inasmuch  as  there  may  be  only  one  other  witness  that  we  do 
that  on  Monday  at  1.00  p.m. 

If  there's  any  change,  it  would  seem  to  me  maybe  we  would  make 
it  earlier,  but  so  as  to  provide  her  with  an  opportunity  to  get  here, 
and  recognizing  the  weather  is  getting  such  that  we  want  as  many 
Members  who  do  want  to  be  here,  facilitate  and  give  them  an  op- 
portunity. I  would  suggest  that  we  hold  that  on  Monday  at  1:00 
p.m.,  so  that's  the  tentative  schedule. 

We  stand  in  recess  until  Wednesday  at  10:30  a.m. 

[Whereupon,  at  2:02  p.m.,  the  hearing  was  adjourned.] 

[Appendix  supplied  for  the  record  follows:] 
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and  I  saw  somelhinf  that  said  taxes.  And  I  jtst 
picked  it  up;  I  thought  taxes  sounded  personaL  And 
t  just  pw  it  on  the  stadi,  if  there  was  a  stadc,  or 
I  put  it  in  the  box  if  there  was  a  box. 

Q  Did  ytMi  consul:  wuh  Mr.  Nussbcnim  abau 
dut? 

A  No.  I  jifit  put  it  on. 

Q  Dili  \vu  luuk  ax  ifie  lax  mums? 

A  nh,  no.   It  was  ji£t  -  it  seoned  like  it 
jist  had  "taxes'*  wrioai  on  it  like  the  file  pan  of 
it. 

Q  Haw  did  you  maw  ii  was  die  Qinuxa's 
tasa? 

A  I  didn't  know;  I  jist  assuned. 

Q  Huw  Jo  you  know  it  Hcun  t  Mr.  Foster's 
luxes? 

A  Oh.  it  could  hare  rerv  well  been. 

Q  You  duin  't  wkbv  to  dtedc  to  see  whether  it 
MOT  Mr.  Foster  s  taxes  or  the  Qintons  's  taxes  before 
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|l|  yvu  sera  It  over  to  d\e  Cintons? 
CI  A  Well.  I  have  to  tril  you.  at  the  time  I 

131   wasn't  maidn;  a  connecnon  etccpt  with  the  Clintons 
l-H    in  my  head.  And  I  figured  that  if  Bemie  asked  me  to 
|5|   check  around  to  see  if  there  was  anything  dse  that  I 
|6|   might  see  that  had  to  -  I  just  saw  it,  and  I  picked 
n   it  up. 

|3|  Q  Where  was  Mr.  Sussbaum  at  that  poua? 

|9|  A  I  think  he  was  in  the,  you  know,  stancfing, 

|!0|   like,  in  the  doorway  or  something. 
(Ill  Q  And  did  you  say,  Berrue.  Ifourd  something 

1  i:i    maried  'taxes ':  what  should  I  do  wuh  it? 
1131  A  I  put  it  on  the  Stack  of  files.   I  put  it 

lui   on  the  stack  of  files. 
1131  Q  AM  then  what  happened? 

|I6|  A  I  may  —  I  rsnonber  having  a  discussion 

in   with  him  about  the  rsflvjiion  RJes.   And  I  said 
|IS|   should  1  take  the  renovaiion  files,  and  he  said  no, 
1191    that  has  to  do  with  the  \Vhile  House  counsel's 
POI    office.  So  I  ronember  that  was  the  only  mscussion, 
CI  I   and  then  I  rononber  dths'  leaving  to  set  a  box  or 

1^:   leaving  becaue  I  took  a  few  more  calls.   Siha- 
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III    the  -  other  .Mis.  Clinton's  secretary  or  B«mies 
i;i    secretary  or  Vmoe's  secretary  heard  that  there  were 
131    calls  lor  me  becnise  the  orHoes  '»ere  nc«  door.  And 
\i\    1  ronemtier  taking  a  bunch  more  calls  before  coming 
lil    back  into  the  room  to  aaualty  pick  then  up. 
;ol  Q  Now  me  taxes  file,  was  ma  aauady  in  a 

|7l  Jik-  dntwer  in  Mr.  Foster  s  desk? 
131  A  It  wasn't  a  dok.  Thai!  "as  -  you  see  how 

l''l   you  have  the  book  shelves  here  and  the  last  two 
iioi    ihdves  are  drawers,  so  it's  over  oiT  to  the  side. 
Mil  Q  Wav  liuii  pamcular  draw  tr  rilled  ui/n 

■  •_!    'ittwrjiu'^: 

ii.'l  A  No.    I  don't  rononber.    Everything  prettv 

lui    much  was  nut.  it  seoned  to  me. 

-'  Q  ^' "•    ;'-■"  <.— Tir  Tuu;  ."n.  ••:  -—irr.mt  :hc  .-imnc 

1 .01    luiU.  u/iii  ytiu  .^»A■  ytMi  brought  u  r>f.r  rutx  oiiv? 


1171  A  Well,  rm  not  dear  about  that.   I  don't 

;.S|   know  if  the  box  was  already  thsT  or  if  I  wait  and 
(191    brought  a  box  to  pack  than  in. 
POI  Q  And  that  whjt  did  \vu  do? 

CU  A  WeU.  pact  of  what  I  had  done  most  of  the 

gl   (lay  -  I  mean.  I  was  ohausted.   t  had  been  bade  and 
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forth  on  whether  or  not  I  would  go  to  Vmcs's  ftjneral 
beatEC  I  jtst  —  you  know,  I  cSdn't  think  I  was  up 
to  it  or  ojuld  do  iL  And  I  loxiw  that  part  of  the 
calls  I  was  taking  could  have  beat  yiM  shoiild  go, 
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shotild  go,  whatever. 

Anyway,  I  dedded  to  go,  and  vt  wve 
leaving  the  nect  morning  at  7.-00  or  7:30.  I  forget. 
I  was  really  tired.  By  this  time  I  reiUy  believe  it 
was  5:30  or  6.-00:  in  my  own  mind  that's  how  I  think 
of  the  time,  SJO  or  6.-00,  I  mem.  maybe  even  later, 
but  I  know  I  had  fooled  around  on  the  phone 


you  know,  adually  getting  the  files  over  to  Bob 
Bamen.   And  I  thought  by  the  time  Bob  Bamot  sends 
somebody  ova-  here  and  they  get  through  deaiance 

the  While  House  to  ocme  and  take  the  boxes,  I  wiH 

sitting  arotmd  here,  and  I  don't  want  to  do  that. 

So  I  know  I  called:  I  don't  know  if  I  got 
Bob  Bamect  -  I  may  have  gotten  Bob  Bames  on  the 
phone,  or  I  got  Sylvia,  his  person  who  works,  the 
woman  who  worlo  for  Bob  BametL  In  any  eroit,  I 
told  him  w  forget  about  seruing  anybody,  that  I 
would  JtBt  get  them  back  when  1  sot  back  from  the 
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HI  fimsal. 

PI  Q  Did  ytju  etpiain  why? 

|3|  A  I  don't  know.   I  may  have.  I  may  have  said 

HI  something  like  it's  getting  too  lale  and  Fve  got  to 

131  go.   I  don't  rononbo-  etarrty  wtiat  I  said.   Tm  sure 

|6|  they  wotild  probably  want  an  cfpianaoon.  So  I  said 

R  something  like  ihaL  And  then  -  bin  then  the  files 

19|  were,  neverthdess,  there. 
|9|  Q  ^Vhere? 

1101  A  In  Vince's  office.   And  they  weren't 

nil  going - 

III;  Q  .-ird  Mr.  Nussixu/n  uw  jtii'/  •■^attui^  there? 

1131  A  No.   I  don't  know  where  Bemie  %vas  right 

1141  then. 

1151  Q  So  titere  ^\os  no  one  in  the  orfice? 

IIOI  A  No.  not  when  I  woit  oack  into  -  I  mean. 

in  there  were  people  in  the  recepcon  area.  ever\txxiy 

nsi  who  was  there,  but  1  went  in  Vincc's  office  to 

|I9|  retrieve  the  files,  and  I  guess  i  talked  to  Sylvia  or 

1301  Bob  in  that  office. 

i;!l  ij  vWiitTi  ujiic' 

:~'. A  In  Vince's  olTlce.    I  mav  have  made  the 
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',  all  from  there.   And  then  1  -.housr.t  what  am  I  going 

i:i  to  do  with  these  l1Ies.  and  then  I  said.  well.  I'll 
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.iH    •«iii;  rt<  Mr.  /wr^tr  :j  wtu  -  .it  si  j^tvi  «jrrvTv«- 

j:i    t/ir  .TaWtfttr.' 

IIJI  MR.  BEN-VENISTE  She">  reaily  tesoned 

(I'M    aboa  d&j  xverai  nmn    It'i  gesmi  o  che  point 

|l]|    tt-here  ix'j  ar^umeaavc. 

lie*  MR.  DODDS:  1  ifaink  wioi  she's  aymg  is  - 

m  MR.  QCERTOFF:   Pltasc - 

nil  MR.  OOOOS:   I'm  onded  lo  3^  queasoru 

1171    lo  chnfy  ihe  rEcotd. 

COI  MR.  CHLRlUFr:  Ai  (he  aid  of  *e 

Cll    pivi .  limg 

C: MR.  DCDDS:   I  chocge  lo  do  it  now 
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III  MR.  CHERTOFF:   Ln  me  s»y  somemin? - 

111  MR.  DCDDS;  La  me  put  wnai  I  have  lo  s»y 

131  on  !he  reccni  ana  thea  you  obv  say  wtiaaver  you 
|j|  wuQ.  1  rhinif  vvtoi  soe'i  saym;  is  that  cay.  uncer 
151  ibe  cuuinsooca.  it  did  ooc  have  the  imponance  la 
|6I  her  mai  ic  oovicusty  has  to  everyone  in  ihis  room 
n  icoay.  aoQ  soe  did  zoc  pane  auouzn  thai  analysis 
III  the  way  your  cuesccns  msiy.  That's  iL 
|9|  MR.  CHHRTOFF:   What  ihe  wmesss  lesamony 

1 101    is  IS  zoins  m  be  in  ±e  lexmi. 

nil  \<R.  DODCS   la  n-mrnjr  lo  Inning 

iCl    cucsQcns.  sees  mniled  to  i:ave  u:e  recora  dear. 

ii3l  ~Y  MR.  CCERTCFF: 

ll-M  Q  Did  you  3iik  M  ^/ir.  Cssdaon  cooui  ••una 

nfl    \oii  i»<Tr  ooinf  •trur.  .'rtr.  C^sneon  camtd  Lie 

(161    i^oamovs  \a  lO  3v  raiaeux? 

in  A  A^XMJt  wnat  I  was  doing? 

r.3|  2  yfc.   ^^-ix:  s=i=r:  :3  /Ti-r:  -.v-r  '.ucr  rr.-rr 

,'31  A  Otho-  than  >>r're  cakiii;  these  iHe  lo  the 

nn  reidencE? 

.~  g  i''=^ \ 
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III  A  I'm  sure  I  aid  thai.  He  had  to  know  unere 

D  he  was  going. 

!3I  Q  Did  you  lel  rum  a^a  mt  iXesui^u  or  tk 

\M  r<nt  Liai  hai  :o  nrvKw  ?•<  conuTra  of  me  ooier  :o 

;51  u^emure  ^na  h<u  jt  man? 

\t\  A  Wf'hy  wouid  I  ad  in  inimi  thai? 

I"  2  "■"'^  -J '"''  "^  i?ir"^*r. 

Ill  A  Tin  sorry;  .to.  I  don-t  reail.   Pm  sorry. 

|9|  I  do  not  rmjl  ihaL 

1 101  Q  /  H<3ir  'js  be  czecr.    ^VTi^r  ynu  iov  v«u  tjiffi  r 

III!  rKcU.  'X3U  meat  ^you  den  l  rfccd  one  m</v  or  me 

IC  oovr' 

1131  A  It's  -  I  don't  laiiBiiba.   I  don't  iciieiiug- 

11 -11  hanng  i  aiinc^oon  w«h  Tom  Casileton  other  than. 

;i:i  you  <now.  were  joing  to  the  readenc   He  had  in 

1161  know  wnere  w«  w«^  joing.  That  was  the  amount  of 

in  thai  mnvo-sation  as  far  as  I  - 
.  -i.  Q  -l.-  /-."  Ui  ytxi  t jr  rrmcrrrrr^ 

1 191  A  Yean.  As  far  as  1  on  laiiguoc 

[231  Q  Dili  ycu  —  ;/t  ^jour  comenaaun  ••^un 

'Z'\  W/T.  CZiTinn.  uui  .W/x  diraon  tnuic^f  tn  \yju  max 

:~;  \ne  or  me  P^^Tijjrj  *4jmns  (a  rr-vw  tiu!  LTjnsata  i/r 


.:!  .V*.    •••uifc-«.*i»r  .Ui» 


Pac-  u: 
,::  .\  .No. 

131  Q  .Vi'' 

I'M  A  The  conrenaiion  that  I  had  with  her  was 

|5I  about  putting  the  files  some  pbce. 

|6|  Q  \tv  itu^jwn.  duju^h.  ui  be  djssr.  u-  Jui 

n  rt*  ^trsr  Ljm.'  idl  yuu  ihas  .ihr  or  the  prtsuia-i 

III  \^Mnied  lo  qenoniiiiv  rr^w  me  ^Mntena  ot  she 

ft\  pies? 

1101  A  No.  she  (£d  noL 

III)  QArtdmasdiiejiruuna.   Tlut'inixjnl 

(III  Jijrt  t  rvnanoer? 

1131  A  I  don't  mail  he-  saying  thai  to  me. 

I  UI  Q  Did  you  see  Mr.  Suaoaion  Lur  jvs  dov? 

1151  A  .Vo.   I  think  the  next  ome  I  saw  Borue 

(161  was  -  maybe  I  saw  him  at  the  funeral.   I  don't 

in  remonoer  if  I  saw  him  oi  the  funeriL 
1111  Q  So*/  vknm  \ou  )<«T  in  trie  or/iar  fficf 

1191  .Wr.  Faser  nca  occaied.  did  \wi  see  j  Onefcsse ' 
(31  A  No.  .No. 

[Ill  Q  Old  .Wr.  Stivmcm  jov  umimnr  so  \ou  odcux 
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(U  A  .No. 

11  Q  Cui  ne  scrj  arwwtg  :o  \ou  coota  a  tom-uo 

:j|    nua' 
i^l  A  .No. 

151  Q  Dt£  you  see  J  Uim-uo  ncte? 

(61  A  .No. 

n  Q  Old  he  imicsie  lo  'you  mar  He  hodfoura  a 

\V.    arr.-iic^cte? 
191  A  .No. 

1 101  Q  Did  ne  piece  loftmer  a  uimtto  nau  in 

(111   your prceict? 
\\-.\  A  .No. 

1131  2  Om  he  lel  you  he  red  oteced  -jo^emer  a 

\\i\    lom-uo  note  'Ji  your  preseia? 
(151  A  No. 

1161  Q  Dm  he  »n«  \ou  a  ccay  ofy^roi  red  been  a 

(in    lom-uo  note,  a  niecea-wtsner.  rom-ia  noie? 
(Ill  A  .No. 

1191  Q  Old  he  led  'X3u  cnv  note  or  nuces  nua  been 

ISl  found  m  me  onefczse? 
r.:\  A  No. 

~: Q  feu  tsne  •xax  fmm  Ljzic  Roix  an  rrjia-:  - 

Page  l-i-i 
III  A  Rjgnt. 

;;;  Q  -  m^m:  i.vrrec? 

A  RignL 

Q  Vfrt  •Ku  1/1  Wasntntion.  O.C.  un  SfXjrtur: 
L/iu  Sufiue'.' . 
A  Yes. 

Q  Did  :uu  niTje  ajntac  >vu/t  uie  Prrsuunt  nr 
*.':/*  F'^^T  ^...**  -•  'iintrT:£f\.-  "r  T/wi/i," 
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191 
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111! 
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A  No.  I  don  t  thinx  so. 
2  v„- 

A  .No.  I  don  t  thinK  so. 

2  ^'«'  LirfTwnumcunivi  of  anv  ^tjrr  ' 
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li}|  A  Noc  ihat  I  cm  rmll.  I  don't  recalL 

|M|  Q/inJ nhmJU yiMiiakedie nea aep  in' 

1131    terms  iif  lumdlinf  ihc  cUicwntna  ^\iud\  hai  bren  put  in 

I IM    lite  rradavx  in  that  daiet? 

1171  A  When  I  saw  Bob  Bamett. 

|l)|  Q  Which  iim  ivVim.' 

|l<»|  A  Tuesday. 

130)  Q  TueaJay? 

t2\l  A  Tuesday. 

jT] 0  Thjt  x^vuU  be  tlie  27th  -jfjuh-? 
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HI  A  Okay.   Yes. 

PI  Q  And  ho^v  did  you  come  to  see  Mr.  Bamea? 

I3|  A  He  had  come  to  see  Mrs.  Clinton. 

l-i;  Q  About  v-hatJ 

151  A  I  don't  know. 

|6l  Q  He  ivar  in  the  residencx? 

|Ti  A  Yeah,  he  was  in  the  residence. 

I  SI  Q  And  you  ■nere  called? 

m  A  No.   I  had  cooie  up  to  the  residence  for 

1 101   somediin;  dse. 
MU  Q  And  you  bianped  into  him? 

\\1\  A  Veah.  1  saw  him.  And  he  said  you  know 

1131   what?   It  would  maiii  sense  to  gel  those  documents 
\\M  over  to  the  office. 
1 151  Q  And  ■■■•  •\nm  did  you  do? 

1161  A  He  called  someone. 

1171  Q  V»ho  was  mat? 

1131  A  I  don't  know  his  name,  but  - 

||9|  QAmessoi^er? 

cai  A  No.   I  think  he  was  -  I  think  he  was  an 

CH    attorney. 

C] Q  From  Willinms  i.  Connoilv.   .-{nd  he  made  that 
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1 1 1    indfrom  the  residence? 

\Z\  A  Yes. 

131  Q  Huw  lont  did  it  take  thxs  person  to  get 

1-11    deami  thjvu^n? 

151  A  Maybe  a  half  hour  or  so. 

161  Q  Did  yvu  WX2U  there  \'.Tth  Mr.  Bamen  while 

n    iJiat  happened? 

131  A  Yeah.   I  may  have  -  wed.  probahlv  in  and 

W    out.    I  may  have  gone  to  do  something  and  come 
back 

1101    In.  They  were  having  a  conversation.  Mrs.  Clinton 
II II    and  Mr.  Bamett.    But  1  had  (he  kev . 
1 1-1  Q  Tne  Key  to  the  doset? 

;i3l  A  RighL 

11-1  Q  So  Mry.  Cli/uon  and  Mr.  Barren  were 

1 151    wainni!  in  the  rcttdence  far  ^:oont  a  rioif-^n  nour 

1161    Willie  thi\  ptT\im  ajmejrrjm  ^^lUiunvi  *i  Connollw 

1 171    liiiiii? 

1131  A  Yeah.    I'd  say  it  was  atMut  naif  an  hour. 

11''!  Q  A/iu  tiini  tilts  perMm  uurj.'  in  ■  n^i't? 

:-ui  A  Lh-huii. 

II*  I  Q  .H/w  tiien  wiiut  iianper.cd? 

I—: A  I  got  on  the  dgvator  with  him.    I  had 

Pag'.:  ;-- 
I    than  -  I  called  somebody  to  jet  him  dearm.    He 


CI   ome  10  the  ushers  oflice.  wtsdi  a  where  gucts 

|J|   ^3.  The  ushers  C3lled  up  to  ihe  usitfaiLe.   I  picked 

\*\   up  the  phone;  they  said  Ihe  guy  was  thot  I  won 

(SI   and  got  him,  took  him  up  to  the  third  floor,  opened 

|6|    the  doset  and  told  than  that  was  the  box. 

n  Q  And  where  wxta  Mr.  Bamea  ani  die  First 

|l|    Lady  at  this  rime? 

19|  A  They  were  still  do%*n  on  the  second  floor. 

I  lot  Q  And  what  happened  t^ier  this  person  had 

till   reme\*d  the  box? 

|i:i  A  I  took  han  back  down  to  ilw  ushers  office. 

1131  Q  Did  you  stop  and  set  Mr.  Bamat  or 

I  HI    Mrs.  Qinton  at  ihat  point? 
1131  A  No. 

1161  Q  And  that  whole  operation  afgoinf  up  to 

1 17)   pick  up  the  box  and  ha\r  this  person  iea^r  took  about 
1 181    15  minutes? 
|I9|  AYeah.ifthaL 

POI  Q  Did  you  then  jo  ixdi  and  task  to 

pi  I    Sfr.  Bamett  and  Mrs.  Clinton? 

g: A  No.   I  just  think  \  did  whate\er  eise  I  Ntas 
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HI    doing. 

PI  Q  You  didn  't  arrange  for  Mr.  Bamez  to  come 

131    o\rr  on  that  Tuesday:  correc!? 

\-\  A  I  may  have  cic — 1  him  through. 

131  Q  You  aidn  't  asx  him  to  come  over? 

isi  A  Huh-uh. 

n  Q  You  didn  V  coil  him  on  the  Mania];,  did  you? 

131  A  I  m::y  have  talked  to  than  on  Monday.   I 

|9|    don't  ronanber  iL   But  I  don't  ronanoer  calling  him 
1101    on  Tuesday.  But  I  may  have  cleared  him 'm. 
1 1 1 1  Q  Weil,  you  had  the  oox  m  the  residence. 

I  i:i    Did  you  coil  on  Monday  nwminf  to  ga  the  bax  puxed 
1131    up? 

Ii4|  A  I  (£dn't  think  about  that  box  undl  I  saw 

|15|    Bob  Bamen. 
1161  QOn  Tuesaav? 

1171  A  On  Tuesday.   Although  I  may  have  saw  -  I 

lisi   saw  Bob  Bamea  at  the  nmeral. 
|19|  Q  On  Fraay'' 

1:01  A  Right. 

pit  Q  Dui  he  raise  with  \ou  the  quesnon  oftr.is 

1^!    hiiK  u(  dot-umems? 
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111  A  I  know  we  said  something  about  iL   1  know 

PI    we  did. 

131  Q  At  the  fiinerai? 

\~\  A  Yeah  -  well,  actually  1  ronanber  sitting 

151    with  him  in  [he  airport. 

:61  QAnd  \\nat  was  the  di^tzj^Ton? 

n  A  Oh.  1  -  1  don't  kno>»  what  it  was.   Either 

131    I  said,  you  know.  I'll  get  that  box  lo  vou.  those 
"I    doctimenis  over,  and  he  said  don  t  worry  about  ii. 

1:01    wniksx  vou  ao.  >ou  bu.  ur  boineinir^  uKe  UuL 

;  H 1  Q  Dui  lie  Lzui  ytni  1 71  .^lunuay  to  u.\*:  you 

!  121    nlierner  ne  cvuid  iieio  ytju  ^e1  tne  uacitments  o^vr? 

■.::  A. No. 

I  SI  Q  Dui  he  udl  \i/u  "ft  Jlft'.v^J^'  to  o.-^  w/ieaier 
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INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


WEDNESDAY,  DECEMBER  13,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  10:30  a.m.,  in  room  216  of  the  Hart  Sen- 
ate Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  STATEMENT  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order.  I  want  to 
apologize  for  starting  later  than  anticipated.  Before  we  call  the  wit- 
nesses, let  me  say  that  last  evening — and  that's  why  we  were  late 
because  I  was  just  reviewing — last  evening  the  Committee  received 
memorandums  of  law  from  Williams  &  Connolly,  I  believe  from  Mr. 
Kendall  on  behalf  of  the  President  and  Mrs.  Clinton  and  a  commu- 
nique from  the  White  House  and  from  the  White  House  Counsel's 
Office  from  Jane  Sherburne,  along  with  a  submission  of  the  White 
House  Counsel's  response  to  our  request  to  our  subpoena  for  Wil- 
liam Kennedy's  notes  as  it  related  to  the  November  5  meeting  that 
we  believe  concerned  Whitewater  and  I  think  there's  some  testi- 
mony to  that  effect. 

Needless  to  say,  I  was  not  unaware  and  can't  say  in  good  con- 
science that  I  didn't  anticipate  this  response,  but  nonetheless,  I  be- 
lieve the  Members  of  this  Committee  and  I  are  still  disappointed 
by  the  response.  In  denying  the  Committee  the  notes  of  the  meet- 
ing of  November  5  in  which  Mr.  Kennedy  participated,  I  see  that 
we  really  now  have  a  situation  that  this  Committee  has  attempted 
to  avoid.  I  think  the  record  aniply  demonstrates  we  have  gone  out 
of  our  way  to  avoid  this  kind  of  situation. 

This  is  a  serious  matter,  and  I,  notwithstanding  the  late  hour  in 
terms  of  this  particular  issue,  getting  down  to  that  11^2  hour,  so 
to  speak,  given  the  gravity  of  the  matter,  given  what  will  undoubt- 
edly take  place,  I  would  urge  the  President  and  Mrs.  Clinton  to  re- 
consider. Certainly  their  counsels  would  reconsider  because  the 
American  people  do  have  a  right  to  know,  and  this  Committee  has 
a  responsibility  to  take  it  seriously. 

With  this  in  view,  I  have  asked  the  Committee's  counsel,  Mr. 
Chertoff,  to  review  these  papers,  and  obviously  he  will  do  so  with 
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Mr.  Ben-Veniste.  Mr.  Ben-Veniste  and  Mr.  Chertoff  may  or  may 
not  agree.  I  would  suspect  they  will  not  agree.  I'm  asking  them  to 
review  the  legal  memorandum  that  has  come  both  from  the  White 
House  Counsel's  Office  and  from  Williams  &  Connolly  in  terms  of 
their  personal  representation  of  the  Clintons. 

The  Committee  will  meet  tomorrow  to  decide  whether  to  order 
William  Kennedy  to  comply  with  the  subpoena  for  his  notes,  so  we 
will  review  that  memorandum.  Barring  any  changes,  factual  or  oth- 
erwise, I  would  suggest  that  this  Senator,  at  the  least,  is  ready  to 
suggest  that  we  move  on  an  order  compliance,  but  we'll  take  that 
up  tomorrow.  I  don't  think  it  would  serve  any  purpose  to  go  into 
extended  debate  as  to  the  various  merits.  I  think  that  the  meeting 
of  November  5,  again,  was  not  about  a  private  citizen  meeting  with 
his  personal  attorneys,  but  we  can  spend  some  time  arguing  to  that 
tomorrow.  Undoubtedly,  if  we  move  ahead,  that  will  be  the  nature 
of  not  only  further  debate,  but  eventually  will  be  a  matter  that  will 
be  decided  in  the  courts.  We  are  disappointed. 

I  think  it's  wrong.  I  think  it  is  a  mistake.  I  think  the  American 
people  have  a  right  to  know.  I  also  want  to  announce  further  that 
four  other  subpoenas  have  failed  to  produce  the  documents  that 
have  been  requested,  and  I'm  going  to  ask  Mr.  Chertoff  to  explain 
to  the  Committee  what  those  documents  are.  The  White  House  has 
refused  to  make  these  documents  available  and  has  not  even  re- 
sponded to  the  Committee's  request,  but  I'm  going  to  ask  for  an  ex- 
planation. 

We  may  thereafter  consider  or  begin  the  process  of  whether  or 
not  we  will  seek  enforcement  of  those  subpoenas  as  it  relates  to 
those  documents,  again,  giving  to  the  White  House  and  to  its  coun- 
sel an  ample  opportunity  to  explore  options  before  I  recommend  the 
issuance  of  subpoenas  and  then  moving  to  have  them  complied 
with. 

So  we  will  meet  again  tomorrow  to  decide  with  respect  to  the  one 
subpoena,  and  I  would  expect  a  report  and  some  amplification  as 
it  relates  to  that.  I  would  hope  that  the  White  House  would  review 
these  other  four  requests  because  we  intend  to  get  a  response,  but 
I  want  to  give  them  ample  opportunity.  Failing  a  response  which 
we  feel  is  appropriate,  we  will  consider  whether  to  seek  enforce- 
ment of  those  subpoenas. 

Mr.  Chertoff,  would  you  just  explain  briefly  those  four  areas  of 
documents  that  have  not  come  forth  yet? 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  the  Committee  issued  a  subpoena  in  October  of 
this  year  requesting  all  relevant  White  House  documents  that  per- 
tain to  the  subjects  of  this  investigation.  On  November  2,  the  White 
House  supplied  us  with  a  list  of  about  20  documents  that  they  were 
withholding  on  the  ground  of  either  attorney-client  or  executive 
privilege. 

We  reviewed  that  list  of,  I  believe,  22  documents  and  from  that 
we  culled  out  five  documents  in  particular  which  we  believed  were 
both  important  and  as  to  which  we  believed  there  was  no  privilege 
that  was  applicable  on  its  face. 

One  of  those  documents  was  a  set  of  the  William  Kennedy  notes, 
which  are  the  subject  of  the  current  subpoena  and  the  current  legal 
memorandum,  but  let  me  briefly  describe  the  other  four.  There  is 
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a  January  5,  1994  letter  regarding  Whitewater  and  other  matters 
to  the  President  from  James  Hamilton,  who  the  Committee  will  re- 
call, Mr.  Chairman,  was  the  attorney  who  represented  Mr.  Foster, 
who  had  also  done  some  work  or  been  involved  to  some  degree  in 
some  work  with  the  campaign. 

There  is  a  copy  of  a  December  20,  1993  New  York  Times  article, 
which  includes  notation  or  notations  made  by  the  President. 

There  is  an  undated  document  authored  by  Joel  Klein,  who  was 
Deputy  White  House  Counsel,  marked  "notes  re:  Whitewater  in- 
vestment." 

Finally,  there  is  a  November  10,  1993  document  entitled  "draft 
chronology  re:  Whitewater  matters"  authored  by  David  Kendall. 

I  should  make  the  observation  to  the  Committee,  Mr.  Chairman, 
that  that  chronology  is  dated  5  days  after  the  November  5  meeting, 
which  is  the  subject  of  the  current  subpoena  for  Mr.  Kennedy's 
notes. 

The  Chairman.  Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  first  let  me  observe  that  I 
think  in  separate  submissions  yesterday  evening,  both  the  White 
House  and  David  Kendall,  the  President's  private  attorney,  put 
forth  very  strong  cases  with  respect  to  the  November  5  lawyers 
meeting  at  Williams  &  Connolly  as  being  covered  by  the  attorney- 
client  privilege.  Those  assertions  of  privilege  appear  to  be  grounded 
in  well-established  legal  doctrines  and  they  appear  to  be  supported 
by  decades  of  consistent  judicial  decisions.  You  said  in  your  opening 
statement  the  Committee  has  attempted  to  avoid  a  confrontation. 
I  must  differ  with  that.  I  think  the  Committee  has  prompted  a  con- 
frontation in  this  instance. 

I  think  the  Majority  has  taken  an  extreme  position.  I  think  the 
President,  like  all  Americans,  has  the  right  to  have  confidential 
communications  with  his  lawyer.  It's  a  right  I  think  all  citizens 
enjoy,  and  if  people  stop  and  think  about  it  for  a  minute,  there  are 
obvious  good  reasons  for  it. 

To  my  knowledge,  no  Committee  of  Congress  has  ever  in  the  past 
sought  to  intrude  into  the  President's  lawyer-client  privilege,  even 
in  instances  where  Congress  was  pursuing  instances  of  what  looked 
like  clearly  to  be  actual  abuses  or  wrongdoing.  That's  not  present 
here.  There's  no  evidence  of  actual  wrongdoing  in  this  situation, 
but  in  the  past  Congress  has  respected  the  President's  right  to 
have  confidential  communications  with  his  attorney. 

Now,  this  confrontation  can  of  course  be  provoked  at  any  time. 
I  guess  it's  going  to  be  provoked  four  times  over  on  the  basis  of  the 
statement  Mr.  Chertoff  made.  In  fact,  when  we  made  our  request 
to  the  White  House,  we  indicated  in  the  letter  that  we  recognized 
there  were  privileges  that  could  be  invoked  by  the  White  House  in 
terms  of  responding  to  our  letter,  so  at  the  very  outset  when  the 
requests  were  made,  there  was  a  recognition  that  some  of  the  items 
asked  for  could,  in  fact,  fall  under  a  privilege. 

The  difficulty  here  is  that,  as  I  understand  it,  amongst  other  dif- 
ficulties, this  is  a  very  complicated  area  of  the  law,  that  testimony 
on  this  particular  meeting  could  lead  to  the  argument  that  there 
has  been  a  waiver  which  would  enable  the  compelling  of  testimony 
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about  all  confidential  communications  by  the  Clintons  with  their 
lawyers  on  any  subject  discussed  at  the  meeting.  Now,  that  would 
be  a  far,  far-reaching  consequence,  and  it  seems  to  me  the  Commit- 
tee needs  to  be  sensitive  to  that. 

Now,  in  my  view,  the  White  House  made  a  reasonable  proposal 
last  week  in  an  effort  to  find  a  way  for  the  Committee  to  have  ac- 
cess to  the  information  it  legitimately  needs  without  interfering 
with  the  Clintons'  right  to  talk  to  their  lawyers  in  confidence.  That 
proposal  was  rejected  unfortunately. 

I  note  that  Mr.  Kendall,  at  the  end  of  his  submission  on  pages 
38  and  39,  outlines  a  process  that  could  be  followed,  which  in  effect 
would  enable  the  Committee  to  obtain  information  without  pro- 
voking a  confrontation,  and  without  intruding  into  the  legitimate 
lawyer-client  privilege  which  the  President,  like  anyone  else,  is  en- 
titled to. 

Jane  Sherburne,  in  her  covering  letter  to  us,  indicates:  "We  re- 
main willing  to  work  with  the  Committee  to  find  a  way  to  provide 
information  about  this  meeting  reasonably  necessary  to  the  Com- 
mittee's inquiry  without  unduly  compromising  the  important  prin- 
ciples we  have  described  in  the  enclosed  submission."  Those  prin- 
ciples are,  of  course,  the  ones  related  to  the  lawyer-client  privilege. 

The  Committee  can  provoke  this  kind  of  confrontation  obviously 
any  time  it  wants.  The  White  House,  I  think,  has  been  very  forth- 
coming in  the  material  it  has  provided.  It's  made  witnesses  avail- 
able for  depositions.  None  of  them  have  invoked  any  privilege  in 
the  course  of  doing  that.  We  have  had  literally  hundreds  of  wit- 
nesses before  us,  many  of  them  from  the  Administration.  We  have 
received  extensive  documents  and  we're  now  down,  of  course,  to 
trying  to  get  the  material  of  this  meeting  that  took  place  on  the 
5th  of  November,  for  which  I  think  very  strong  arguments  have 
been  made  in  these  submissions  as  to  why  those  meetings  are  enti- 
tled to  a  lawyer-client  privilege. 

I  think  the  Committee  headed  down  an  unfortunate  path  when 
it  issued  the  subpoena  to  Mr.  Kennedy,  and  I  think  it  ought  to  stop 
and  reconsider  and  consider  carefully  finding  alternative  ways  of 
meeting  its  requirements  without  intruding  upon  the  attorney- 
client  privilege,  which  I  think  the  President,  like  any  other  citizen, 
is  entitled  to. 

Senator  SHELBY.  Mr.  Chairman. 

The  Chairman.  Senator  Shelby  and  then  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  RICHARD  C.  SHELBY 

Senator  Shelby.  Mr.  Chairman,  this  is  quite  troubling  to  me  and 
I  think  to  other  people  on  the  Committee,  but  probably  more  trou- 
bling, Mr.  Chairman,  to  the  American  people.  I  wonder,  and  I  am 
sure  the  American  people  wonder,  what  is  it  that  the  Administra- 
tion doesn't  want  to  come  forth  with?  Why  are  they  hiding  this? 
Why  are  they  hiding  behind  the  idea  of  a  privilege,  a  lawyer-client 
relationship,  or  perhaps  executive  privilege,  although  I  don't  know 
if  that  term  has  actually  been  used  yet? 

What  we  are  charged  with  by  the  Senate  is  investigating,  as  an 
investigating  Committee,  to  get  to  the  truth  of  the  matter  of  what 
went  on  in  the  failure  of  this  thrift  in  Arkansas  and  other  things 
connected  with  it.  Why  wouldn't  the  President  of  the  United  States 
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say  look,  I  have  nothing  to  hide.  Those  notes  were  taken,  for  exam- 
ple, at  this  meeting  by  an  attorney  working  for  the  Government, 
for  the  White  House,  not  for  me  personally,  although  there  were 
some  private  attorneys  there? 

I  believe  it  would  serve  the  President  well  and  this  Administra- 
tion well  if  they  came  forth  and  said  we're  not  stonewalling  any- 
thing, we're  not  hiding  anything,  we're  going  to  share  whatever  the 
Committee  wants  in  this  case  because  as  long  as  they  stonewall 
this,  there  are  going  to  be  other  questions  raised  by  the  public,  by 
the  media,  and  it's  not  going  to  serve  this  Administration  well. 

Now,  even  in  one  of  the  leading  papers  today,  there  was  a  quote 
on  President  Clinton.  This  was  in  The  Washington  Post  today.  It 
said,  quoting  him,  "My  interest  is  to  get  the  facts  out,"  speaking 
of  this  investigation,  "so  it's  hard  for  me  to  imagine  a  circumstance, 
a  circumstance  in  which  that  would  be  an  appropriate  thing  for  me 
to  do,"  in  other  words,  to  exert  privilege  in  any  way.  That  was  in 
March  1994  when  he  was  asked  if  he,  the  President,  would  ever 
claim  executive  or  attorney-client  privilege  on  Whitewater  matters. 

I  hope  that  he  won't.  I  hope  that  he  will  reconsider  this  and  per- 
haps listen  to  himself  and  not  to  somebody  saying  look,  you  have 
a  right  to  assert  the  lawyer-client  relationship,  but  does  he  under 
these  circumstances? 

What  about  these  attorneys  at  the  White  House,  were  they  work- 
ing? For  example,  Mr.  Nussbaum,  Mr.  Kennedy  and  whoever  else — 
Mr.  Lindsey  was  there,  I'm  not  sure  if  he's  an  attorney,  maybe  he 
is — were  they  working  in  November  1993  when  this  meeting  took 
place,  were  they  working  for  the  President  of  the  United  States  or 
were  they  working  for  the  American  people?  If  they  were  working 
for  the  American  people,  I  don't  see  how  you  can  claim  an  attorney- 
client  privilege. 

It's  deeply  troubling,  Mr.  Chairman. 

The  Chairman.  Senator  Boxer. 

OPENING  COMMENTS  OF  SENATOR  BARBARA  BOXER 

Senator  BoxER.  Thank  you,  Mr.  Chairman. 

I  hope,  for  the  good  of  this  Special  Committee,  that  we  can  work 
this  out.  I  think  we  have  a  path  we  could  follow,  Mr.  Chairman, 
if  you  so  decide  and  if  we  can  work  together,  pretty  much  outlined 
as  a  first  step,  I  think,  very  clearly  by  Williams  &  Connolly  when 
they  say  the  present  conflict  is  wholly  unnecessary  because  the 
Special  Committee  has  available  to  it  the  means  to  obtain  the  in- 
formation it  legitimately  seeks  without  invading  the  attorney-client 
privilege.  They  lay  out  how  they  would  cooperate  in  answering  all 
the  questions  that  might  be  asked. 

If  we  read  these  pages  of  this  document,  starting  on  page  38  and 
reading  just  about  three  pages,  and  I  won't  go  into  it  at  this  time, 
I  think  what  they  have  laid  out  is  a  road  map  for  us  to  at  least 
avert  this  crisis  now  and  then.  After  the  Committee  has  had  the 
chance  of  both  counsel  to  ask  their  questions,  if  anyone  still  feels 
that  there's  more  information  that  we  need  to  get,  we  can  look  at 
it  at  that  point. 

Mr.  Chairman,  I  have  to  say,  if  this  Committee  decides  by  major- 
ity vote  that  we're  going  to  go  down  the  path  where  a  President 
gives  up  private  rights  that  an  ordinary  citizen  should  have,  then 
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I  assume  we  believe  Senators  and  Members  of  Congress  don't  have 
those  rights,  either. 

Then,  I  would  say  to  my  friends  that  Senators  ought  to  think 
about  that,  because  whether  it's  a  lawyer's  notes  from  a  business 
lawsuit  or  a  lawyer's  notes  from  a  divorce  settlement  or  a  lawyer's 
notes  from  a  child  custody  fight  or  a  lawyer's  notes  even  from  an 
Ethics  Committee  proceeding  or  any  other  type  of  proceeding  that 
any  Member  could  be  involved  in,  I  think  it  would  put  Senators 
and  Members  of  Congress  in  a  difficult  position  to  claim  that  we 
have  any  rights  whatsoever. 

I  think  we  have  a  road  map  here,  Mr.  Chairman,  and  I  urge  that 
we  work  together  in  a  bipartisan  way.  We  have  done  that  so  far. 
I  think  that  our  Ranking  Member  has  shown  his  desire  to  cooper- 
ate. I  hope  we  can  avoid  this  because  I  think  you're  entering  a  very 
slippery  slope  where  we  begin  to  see  that  rights  that  are  really  ac- 
corded to  all  of  our  citizens  will  be  eroded  and  we  will  be  affected. 
Frankly,  every  single  American  is  affected  when  we  go  down  that 
slope. 

So  let's  try  a  way  to  avoid  this.  If  we  have  to  come  to  this,  I 
think  we  always  can  come  back  to  it,  but  I  hope  we  can  follow  this 
suggestion.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Murkowski  and  then  Senator  Bennett. 

Senator  MuRKOWSKi.  Go  ahead. 

The  Chairman.  Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  BENNETT.  Thank  you,  Mr.  Chairman. 

I  agree  completely  with  the  Ranking  Member  and  with  my  friend 
from  California  that  we  should  not  do  anjrthing  to  deprive  the 
President  or  any  American  of  his  or  her  legitimate  attorney-client 
privilege  rights.  I  am  not  an  attorney,  but  I  guess  because  I  was 
the  only  one  in  town,  I  ended  up  on  television  discussing  this  over 
the  weekend  and  made  the  point  then  which  I  want  to  make  here, 
that  attorney-client  privilege  does  not  apply  to  lawyers  that  are  not 
your  lawyers. 

What  I  said  over  the  weekend  was  that,  if  the  President  is  going 
to  insist  that  the  Government  lawyers  who  were  present  at  that 
meeting  are  under  some  kind  of  privilege,  he  has  to  claim  executive 
privilege,  not  attorney-client  privilege.  They  are  not  his  lawyers. 
They  are  prevented  by  law,  as  I  understand  it,  from  representing 
private  clients  when  they  are  on  the  Government  payroll.  If  they 
were  at  that  meeting  saying  they  were  there  as  President  Clinton's 
lawyers,  they  would  be  violating  the  law.  They  were  there  as  Gov- 
ernment lawyers,  part  of  the  Office  of  Counsel  to  the  President. 

So  if  they're  going  to  claim  privilege,  they're  going  to  claim  privi- 
lege as  executive  privilege,  not  as  attorney-client  privilege.  I  think 
that's  something  we  need  to  make  very  clear  here. 

As  I  said  at  the  beginning  of  my  statement,  I  agree  with  Senator 
Sarbanes,  I  agree  with  Senator  Boxer,  the  President  is  entitled  to 
attorney-client  privilege  when  he's  dealing  with  his  private  attor- 
neys who  are  paid  by  him  and  hired  by  him  to  represent  him  in 
private  matters,  and  we  should  do  absolutely  nothing  to  intrude  on 
that  right,  but  the  notes  of  the  lawyer  who  is  clearly  not  his  attor- 
ney, who  is  clearly  paid  by  and  responsible  to  the  Government,  can- 
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not  under  any  circumstance  fall  under  the  attorney-client  cloak  or 
we  end  up  with  a  circumstance  where  the  President  says — I'm  not 
saying  this  President  is  asserting  this,  but  this  is  the  ultimate  end 
of  that  road — the  President  says  any  lawyer  who  works  for  the 
Government  in  the  Executive  Branch  is  my  lawyer  and  therefore 
covered  by  attorney-client  privilege.  We  have  to  recognize  the  dif- 
ference between  executive  privilege  and  attorney-client  privilege 
and  what  we  are  seeing  here  now  asserted  is  executive  privilege. 
If  I  may  quote,  Mr.  Chairman,  from  this  morning's  New  York 
Times,  it  says: 

Invoking  executive  privilege  for  the  first  time  on  Whitewater,  the  White  House 
today  defended  President  Clinton's  decision  to  defy  Senate  subpoenas  with  a  brief 
that  relied  in  part  on  legal  arguments  put  forward  during  Watergate  by  President 
Richard  M.  Nixon  and  during  the  Iran-Contra  scandal  by  former  Members  of  the 
Reagan  Administration. 

Then,  going  down  a  paragraph,  it  says: 

Executive  privilege  orotects  the  confidentiality  of  communications  involving  the 
lawful  duties  of  the  President.  In  asserting  the  privilege,  the  White  House  relied  on 
two  court  opinions  involving  when  that  privilege  was  invoked,  ultimately  unsuccess- 
fully by  Mr.  Nixon's  lawyers. 

In  this  morning's  Washington  Post,  in  the  same  article  that  our 
colleague  from  Alabama  quoted,  I  find  the  following  on  this  same 
issue  of  executive  privilege,  and  I  quote: 

Some  legal  experts  said  yesterday  that  the  Clintons'  practice  of  having  Govern- 
ment lawyers  do  their  private  legal  work  could  make  it  difficult  to  assert  the  attor- 
ney-client privilege.  Further,  several  experts  said,  if  White  House  officials  obtained 
confidential  Government  investigative  information  improperly  or  inadvertently,  it 
should  not  have  been  given  to  private  attorneys  representing  potential  defendants. 
Government  lawyers  really  can't  act  as  private  lawyers,  said  former  Bush  Adminis- 
tration Attorney  General  William  Barr. 

'A  Government  lawyer  has  only  one  master,  that  is  the  Government,'  he  said. 
'They  cannot  assert  that  privilege  against  the  Government  itself  whom  they  serve. 
What's  really  being  asserted  here  is  executive  privilege  but  they're  afraid  to  use  the 
word.'  He  referred  to  the  White  House  claim  that  the  meeting  was  to  diwy  up  re- 
sponsibilities, and  if  those  discussions  can't  remain  confidential  the  Counsel's  Office 
can't  do  its  job.  'No  one  could  be  a  stronger  proponent  of  Presidential  power  but  they 
simply  don't  have  a  leg  to  stand  on,'  he  said. 

I  think  it  is  very  important  that  we  understand  there  is  a  dif- 
ference between  executive  privilege  and  attorney-client  privilege.  I 
will  defend  to  my  last  breath  the  right  of  the  President  to  maintain 
his  attorney-client  privilege,  but  I  submit  that  the  invoking  of  exec- 
utive privilege  in  this  circumstance  is  inappropriate  for  the  Presi- 
dent, and  I  would  hope  in  all  of  our  discussions  we  would  not  try 
to  blur  the  distinction  and  take  the  executive  privilege  under  the 
sacred  umbrella  of  attorney-client  privilege  and  pretend  it's  the 
same  thing. 

Senator  Simon.  Mr.  Chairman. 

The  Chairman.  I'm  going  to  rotate.  I  will  go  to  Senator  Simon 
and  then  to  Senator  Murkowski.  Senator  Simon,  yes. 

Senator  Sarbanes.  Senator  Simon,  would  you  yield  to  me? 

Senator  Simon.  I  would  yield  to  my  colleague. 

Senator  Sarbanes.  First  of  all,  I  want  to  point  out  that  both  of 
the  memoranda  submitted  to  us  discuss  in  great  detail  the  very 
point  that  Senator  Bennett  has  touched  upon,  and  in  my  view 
make  a  very  strong  case  as  to  why  the  lawyer-client  privilege 
would  apply  to  all  of  those  who  participated  in  the  meeting  of  No- 
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vember  5.  Now,  they  recognize  the  issues  that  you  raised  and  they 
have  addressed  them  directly. 

Second,  I  just  make  this  observation  to  you.  One  of  the  subpoe- 
nas that  was  made  reference  to  by  Mr.  Chertoff  earher,  that,  I  take 
it,  will  also  be  up  before  us  tomorrow  is  to  support  a  request  made 
with  respect  to  a  draft  chronology  concerning  Whitewater  matters 
prepared  by  David  Kendall.  I  think  I'm  correct.  Is  that  not  one  of 
the  items  that  was  put  up  on  the  machine? 

Mr.  Chertoff.  That's  correct,  Mr.  Chairman.  It  is  a  draft  chro- 
nology with  no  indication  from  the  White  House  as  to  whom  it  was 
circulated,  whether  it  was  confined  to  the  President  and  Mr.  Ken- 
dall, whether  it  went  to  other  lawyers,  whether  it  went  to  the  Press 
Office,  and  that's  exactly  the  kind  of  information  we  would  need  to 
make  a  determination  about  whether  privilege  would  apply. 

Senator  Sarbanes.  I  just  want  to  make  the  point  that  in  terms 
of  intruding  into  the  privilege,  we're  now  talking  about  a  memoran- 
dum prepared  by  the  President's  private  lawyer,  and  that's  one  of 
the  additional  four  items  which  the  Majority  intends  to  pursue.  I 
just  make  that  point  to  underscore  how  prepared  I  think  the  Major- 
ity has  been  to  intrude  into  the  lawyer-client  privilege. 

The  Chairman.  I  was  not  prepared  to  go  into  the  detailed  analy- 
sis of  the  replies.  That's  one  of  the  reasons  I  suggested,  and  it  was 
the  Chairman's  intent  and  it  will  be,  that  we  move  into  this  matter 
and  have  our  counsel  review  the  two  memoranda  that  we  received 
last  evening.  It  was  an  attempt  to  give  the  White  House  an  addi- 
tional opportunity.  It  would  be  my  hope  that  they  would  not  pursue 
this  because  it  is  my  inclination  at  this  time  not  to  take  a  detour, 
a  further  detour,  but  to  move  ahead,  absent  some  compelling  rea- 
sons, or  facts  that  we're  not  aware  of,  to  move  on  the  issue  of  com- 
pliance. There  is  a  procedure  for  that. 

In  order  not  to  be  unfair,  I  did  not  think  that  it  would  be  fair 
to  either  the  Majority  or  the  Minority,  particularly  the  Minority  be- 
cause I  do  have  a  particular  feeling  on  this,  having  gone  down  this 
road  now,  that  we  would  go  forward,  but  I  didn't  want  to  have  a 
situation  where  it  was  said  well,  the  memorandum  came  in  last 
evening  and  shouldn't  you  review  this  carefully.  That's  why  I'm 
asking  counsel  to  review  it  carefully  and  tomorrow  to  have  what- 
ever arguments  or  thoughts  the  various  Members  would  want  to 
make  with  respect  to  this  particular  area. 

Senator  Simon  and  then  Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  PAUL  SIMON 

Senator  SiMON.  Mr.  Chairman,  I  have  not  read  the  memoranda 
that  we  have  received.  I  think  Senator  Bennett  accurately  says  this 
is  somewhat  of  a  blurred  situation.  Blurring  it  further  is  the  fact 
that  at  least  one  of  the  lawyers  that  I  assume  you  refer  to  was  an 
attorney  for  Bill  Clinton  before  he  became  President  of  the  United 
States. 

I  would  add,  I  think  we're  headed  toward  a  legal  confrontation 
on  this  issue.  Whether  it's  lawyer-client  or  executive  privilege,  my 
recollection  from  21  years  here  is  that,  with  the  exception  of  Rich- 
ard Nixon,  the  President  always  wins  these  confrontations  with 
Congress,  so  that  I  think  we  would  be  wise  to  follow  the  advice  of 
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my  colleague  from  California  to  see  if  there  are  not  practical  ways 
of  working  this  out  so  we  avoid  the  legal  confrontation. 

I've  just  been  reading  over  again  what  the  White  House  offered 
in  terms  of  this  meeting,  and  I  think  it's  significant.  Among  their 
offerings: 

No  objection  has  been  raised  to  the  Committee  asking  the  White  House  personnel 
who  attended  the  November  5  meeting  what  they  knew  when  they  went  into  the 
meeting. 

Second,  no  objection  has  been  raised  to  the  Committee  assuming  that  the  White 
House  personnel  communicated  everything  they  knew  to  Kendall  and  Engstrom  at 
the  meeting. 

Three,  no  objection  has  been  raised  to  the  Committee  inquiring  into  the  purpose 
of  the  meeting  and  confirming  that  the  White  House  personnel  were  not  tasked,  di- 
rectly or  indirectly,  with  obtaining  nonpublic  governmental  information  from  outside 
the  White  House. 

Finally,  and  I  think  this  is  very  significant: 

Four,  no  objection  has  been  raised  to  the  Committee  questioning  the  White  House 
personnel  about  what  they  did  after  the  meeting. 

There  really  is  a  pretty  broad  gate  that  has  been  opened  to  us 
that  I  think  we  can  pursue,  and  I  hope  we  would  see  if  we  can't 
reach  some  accommodation  with  the  White  House  and  pursue  what 
we  can  rather  than  have  a  confrontation  where  ultimately  lawyer- 
client  privilege  or  executive  privilege  will  be  asserted  and  we'll  get 
nowhere.  I  thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Murkowski. 

OPENING  COMMENTS  OF  SENATOR  FRANK  H.  MURKOWSKI 

Senator  MURKOWSKI.  Thank  you,  Mr.  Chairman. 

I'm  sure  that  as  we  reflect  on  the  obligation  of  the  Committee, 
and  it's  already  been  brought  out  here,  why  isn't  the  White  House 
forthcoming,  they  must  have  something  to  hide.  Clearly  we  can  see 
beyond  that  and  recognize  the  legitimacy  of  attorney-client  rela- 
tionship, and  of  course  that's  the  principle  under  which  they  are 
basically  making  their  case,  but  I  would  like  to  amplify  a  little 
more  on  the  comments  that  have  been  made,  particularly  by  Sen- 
ator Bennett.  This  is  clearly  a  different  set  of  circumstances.  The 
reason  it's  different  is  we  have  lawyers  who  clearly  are  Govern- 
ment lawyers  and,  as  a  consequence,  this  Committee  is  going  to 
have  to  relate  on  whether  or  not  it's  appropriate  that  they  basically 
serve  two  masters. 

Now,  we've  noted  here  that  in  the  different  structure  of  client- 
lawyer  relationship,  the  question  of  doing  private  legal  work  by 
Government  lawyers  is  really  the  question  from  the  standpoint  of 
appropriateness  that  this  Committee  is  going  to  have  to  address. 

I,  myself,  personally  feel  that  it's  difficult,  if  not  impossible,  to 
assert  beyond  a  reasonable  doubt  that  there  is  solely  an  appro- 
priate attorney-client  privilege  here  when,  as  noted  in  USA  Today 
in  an  article  by  Mr.  Yost,  "After  the  2-hour  Whitewater  meeting  in 
November,  three  Grovernment-paid  lawyers  from  the  White  House 
Counsel's  Office  were  in  the  meeting  along  with  the  Senior  Presi- 
dential Adviser,  Bruce  Lindsey." 

I  think  our  friends,  Senator  Simon  and  Senator  Boxer,  have  re- 
lated that  there  may  be  another  way  to  do  this,  but  that's  pretty 
much  left  up  to  the  White  House,  if  they  want  to  show  a  coopera- 
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tive  commitment.  Otherwise,  to  claim  simply  lawyer-client  privilege 
when  clearly,  beyond  a  reasonable  doubt,  these  Government  law- 
yers were  acting  in  a  private  capacity  to  the  President,  therefore, 
I  feel  very  comfortable  in  pursuing  the  request  that  is  undoubtedly 
going  to  be  before  us  tomorrow  relative  to  challenging  this  as  an 
adequate  defense  for  the  reluctance  of  the  White  House  to  provide 
the  information  that  the  Committee  has  requested  in  the  subpoena. 

I  think  as  we  reflect  on  this  lawyer-client  privilege  defense,  we 
have  to  recognize  that  clearly  there  is  a  difference  in  this  case.  As 
we  address  precedent,  it  should  be  addressed  in  the  spirit  of  rec- 
ognition that  these  lawyers  were  Gk)vernment  lawyers  and  to  serve 
two  masters  without  communicating  in  a  manner  in  which  this 
Committee  has  an  obligation  to  proceed,  the  information  that  the 
Committee  has  requested  under  subpoena  is  clearly  inappropriate. 

So  I  think  I  would  certainly  agree  with  Senator  Bennett  that 
they  want  to  defend  the  lawyer-client  privilege  as  it  exists,  but  in 
reality,  it  doesn't  exist  in  the  sense  of  the  relationship  between  the 
Government  lawyers  in  the  White  House  and  the  Whitewater  mat- 
ter, nor  the  subpoena  requested  by  the  Committee.  So  I  think,  Mr. 
Chairman,  you're  quite  responsive,  and  I  intend  to  support  it. 

The  Chairman.  I'm  going  to  ask  at  this  time  that  the  witnesses 
stand  for  the  purposes  of  taking  the  oath. 

Senator  Dodd.  Mr.  Chairman,  maybe  you  want  to  do  that  first. 
I  would  like  to  be  heard. 

The  Chairman.  I'll  swear  them  in,  then  return  to  you.  Senator. 

[Whereupon,  Sylvia  M.  Mathews  and  C.  William  Burton  were 
called  as  witnesses  and,  having  first  been  duly  sworn,  were  exam- 
ined and  testified  as  follows:! 

The  Chairman.  Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  DODD.  Thank  you,  Mr.  Chairman. 

I  know  a  lot  of  this  has  been  gone  over  here  this  morning  so  I 
just  won't  take  much  time  with  it,  but  I  would  hope,  Mr.  Chair- 
man— and  I  gather  you  feel  this  way  as  well  so  I'm  not  stating  any- 
thing that  I  think  you  disagree  with — that  we  ought  to  be  really 
going  to,  I  think,  extraordinary  steps  here  to  try  to  find  some  way 
to  resolve  the  issue  of  the  subpoenas. 

The  Chairman.  If  I  could  just,  with  your  indulgence,  with  my 
colleague's  indulgence,  say  that  is  the  reason  that  I  did  not  push 
forward  today,  because  in  fairness  to  everyone,  I  have  not  had  an 
opportunity  to  review  the  memoranda,  I  have  just  seen  it  shortly. 
The  memorandum  from  both  attorneys  has  arrived.  I  don't  know 
whether  it's  going  to  wind  up  in  our  changing  our  position  at  this 
point  in  time,  but  until  we  take  an  action,  we  have  it,  so  the  door 
is  open. 

Senator  DODD.  I  appreciate  that.  Again,  the  Chairman  may  have 
made  this  point  as  well  before  I  walked  into  the  room,  but  I  think 
all  of  us  on  this  Committee  would  certainly  agree  that  what  we 
have  seen  from  the  Administration  over  these  many  months  now 
is  a  very,  very  high  degree  of  cooperation  in  terms  of  access  to  doc- 
uments and  information,  particularly  for  Members  here  who  go 
back  and  recall  times  when  every  step  was  literally  a  major  con- 
frontation to  get  anything  at  all. 
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Now,  I  know  Members  here  are  not  satisfied  with  it.  I  mean, 
they  have  heard,  but  I  think  we  all  recognize  the  fact  that  we've 
had  an  Administration  that  has  literally  turned  over  thousands 
and  thousands  of  documents  and  information  that  have  been  re- 
quested. I  think  it's  important  to  keep  that  spirit  in  mind.  We're 
not  talking  about  a  situation  where  we  literally  had  to  go  through 
legal  haggling  every  step  of  the  way. 

So  when  we  come  to  this  particular  point,  one  that  can  be  some- 
what esoteric,  it  doesn't  lend  itself  obviously  to  a  public/political  ex- 
ercise where  people  invoke  a  privilege  and  a  right  that  is  extended 
to  all  Americans.  The  notion  of  attorney-client  relationships  would 
not  be  an  issue  if  we  were  talking  about  Mr.  Clinton  as  opposed 
to  President  Clinton. 

As  I  gather,  there's  been  an  offer  proposed  that  would  certainly 
allow  the  Committee  to  ask  personnel  what  they  knew  about  offi- 
cial Government  information  when  they  went  to  the  meeting  and 
what  they  did  after  the  meeting,  which  seems  to  me  might  satisfy 
our  needs  as  an  investigative  Committee  and  yet  simultaneously 
preserve,  I  think,  a  right  that  all  of  us  certainly  wholeheartedly 
support  and  endorse,  and  that  is  the  right  of  people  to  be  able  to 
have  privileged  communications  between  themselves  and  their  at- 
torneys. 

As  I  say,  while  it  may  not  seem  important  right  now,  we  may  be 
setting  a  precedent  that,  while  it  may  satisfy  people  at  this  particu- 
lar juncture  in  this  particular  fact  situation,  it's  one  that  obviously, 
if  it's  been  so  rarely  invoked  and  challenged,  will  come  back. 

So  I  would  again  urge  what  the  Chairman  is  doing  here  to  see 
if  there  isn't  some  way  to  reach  an  accommodation.  Reaching  that 
point,  I  think  all  will  agree,  whether  or  not  they  are  satisfied  with 
their  response,  we  have  had  a  tremendously  cooperative  Adminis- 
tration in  terms  of  the  information  that  we  have  sought  to  have  in 
order  to  do  our  business  here,  and  I  don't  think  we  ought  to  forget 
that  as  we  go  forward,  that  that  is  the  spirit.  The  objections  I  think 
are  on  a  legitimate  level  and  deserve  to  be  treated  as  such  rather 
than  dilatory  or  as  an  effort  to  try  to  sidetrack  the  Committee. 

Mr.  Chairman,  I  applaud  what  you're  trying  to  do  here  and  hope- 
fully it  will  succeed  in  these  next  few  hours  so  we  can  afford  that. 

Senator  Sarbanes.  Mr.  Chairman,  could  I  ask  my  colleagues  on 
the  Republican  side  to  review  carefully  overnight  the  last  few  pages 
of  the  Kendall  memo  where  he  sets  out  a  procedure  and  makes  the 
observation  that  "this  process  could  very  well  provide  the  Special 
Committee  with  the  information  it  needs,  while  at  the  same  time 
preserving  the  privilege  and  avoiding  a  constitutional  confronta- 
tion." Then,  he  concludes  by  saying  "that  plainly  is  the  wisest 
course.  We  urge  the  Committee  to  consider  this  approach  seriously 
before  demanding  an  intrusion  into  this  protected  relationship." 

They  have  spelled  out  in  great  detail  a  course  I  think  the  Com- 
mittee could  follow  and  which  seems  to  me  to  make  a  great  deal 
of  sense. 

The  Chairman.  Senator,  that  is  one  of  the  reasons,  as  I  stated 
earlier,  the  fact  that  we  did  get  this  memorandum,  the  fact  that 
I  want  a  careful  review  by  counsel,  notwithstanding  what  I  think 
would  be  a  fairly  strong  viewpoint  that  has  been  expressed  by  a 
number  of  our  colleagues,  that  the  raising  of  the  attorney-client 
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privilege  would  not  seem  to  be  one  that  would  pass  muster  or  the 
test  of  what  legal  authorities  have  indicated  would  be  protected. 

Nonetheless,  this  is  important  and  it  deserves  every  opportunity 
both  for  legal  scrutiny  and  for  political  consultation  between  all 
sides  and  that's  why  I  intended  to  put  this  matter  over,  recognizing 
that  obviously  there  would  be  some  discussion,  as  there  has  been 
today,  with  respect  to  this. 

Senator  Grams  and  then  I'm  going  to  go  to  the  witnesses. 

OPENING  COMMENTS  OF  SENATOR  ROD  GRAMS 

Senator  Grams.  I'll  be  short.  I  would  comment  that  if  we  had  had 
a  tremendously  cooperative  Administration  up  to  this  point,  it  ap- 
parently maybe  has  ended  now  by  this  statement  from  the  White 
House,  but  I  think  the  doors  that  have  been  said  to  be  opening  and 
getting  the  information  we  might  need,  as  outlined  in  the  memo- 
randum from  Mr.  Kendall,  still  dances  around  the  central  issue  of 
the  items  in  the  concern  of  the  subpoena.  In  other  words,  it's  say- 
ing we'll  give  you  everything  except  for  what  you're  asking  for.  I 
think  we're  dancing  around  the  question. 

I  think  if  we  go  to  the  President  and  if  he's  claiming  attorney- 
client  privilege,  you  just  ask  a  simple  question,  who  is  paying  the 
bill.  Is  the  President  paying  the  bill  for  Mr.  Kennedy  to  be  in  this 
meeting?  No,  if  the  taxpayers  are,  the  taxpayers  are  the  client,  not 
Mr.  Clinton.  If  this  is  a  way  of  the  President  trying  to  shift  his  bills 
to  the  taxpayer,  I  think  he  then  is  eliminating  the  attorney-client 
privilege. 

So  if  the  taxpayers  are  paying  Mr.  Kennedy's  bill,  they  are  his 
client  and  not  the  President. 

Senator  DODD.  If  my  colleague  would  yield  on  this  point,  just  to 
make  the  analogy,  we've  had  Senators  whose  staffs  or  attorneys  are 
paid  for  by  taxpayers  where  they  have  privileged  communications, 
because  of  the  public  nature  of  their  position,  and  if  we're  going  to 
use  that  standard  here  you're  going  to  find  a  whole  bunch  of  people 
in  a  public  position  who  are  required  to  meet  the  same  standard. 
We  have  never  done  that  before.  I  warn  my  colleagues  here,  it  isn't 
just  the  President  you're  talking  about.  When  the  office  is  required 
to  respond,  it's  not  just  a  private  citizen  responding,  it's  a  very  pub- 
lic person  responding,  as  are  Senators. 

Senator  Grams.  I  understand  if  it's  something  I've  done  as  a  pri- 
vate citizen,  I  would  have  that,  but  if  it's  in  an  official  capacity  in 
talking  with  an  attorney,  that  might  be  invoked. 

Senator  Sarbanes.  But  those  two  things  intersect,  your  public 
and  private  capacities,  in  many  instances. 

Senator  MURKOWSKI.  I  would  remind 

Senator  Sarbanes.  That's  particularly  true  with  respect  to  the 
President,  but  it's  true  also  with  respect  to  Members. 

Senator  DoDD.  Yes. 

The  Chairman.  I'm  going  to  say  because  my  colleagues  have  con- 
ducted themselves  in  such  an  outstanding  way,  I  have  permitted 
this  cross  back  and  forth.  We  have  kept  this  at  a  level  of  really  the 
kind  of  inquiry  and  raising  of  questions  that  are  thoughtful  and 
put  correctly,  but  I  want  to  try  to  limit  that  because  I  know  we 
then  get  carried  away. 

Senator  Faircloth,  you  have  a  question,  I  understand? 
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OPENING  COMMENTS  OF  SENATOR  LAUCH  FAIRCLOTH 

Senator  FAIRCLOTH.  Yes,  Mr.  Chairman,  and  in  that  same  spirit, 
I  ask  this  question.  I  would  like  to  direct  this  question  to  the  Com- 
mittee counsel.  If  criminal  acts  such  as  obstruction  of  justice  were 
discussed  at  this  meeting,  would  these  notes  continue  to  be  privi- 
leged? I'll  ask  either  counsel  that  would  like  to  answer  it. 

Mr.  Chertoff.  Mr.  Chairman,  I  can  answer  by  saying  there  is 
an  exception — there  are  several  exceptions  in  the  law  of  attorney- 
client  privilege,  even  where  there  is  a  privilege,  which  for  the  sake 
of  this  question,  I  will  assume  there  is.  One  of  those  exceptions 
is  one  in  which  there  is  a  reasonable  basis  to  believe  that  there 
may  have  been  discussion  of  illegal  activity  or  perhaps  even  unau- 
thorized activity  or  improper  activity  during  the  meeting  itself  that 
has  been  held,  in  some  instances,  to  essentially  waive  or  destroy 
the  attorney-client  privilege.  Those  discussions  then  become  subject 
to  subpoena  and  inquiry. 

Mr.  Ben-Veniste.  Yes,  I  would  be  pleased  to  respond  to  Senator 
Faircloth.  I  think  the  law  is  this,  before  we  get  off  on  hypothetical 
possibilities  that  have  no  grounding  in  fact  here  and  there  is  no 
evidence  that  has  been  presented  to  this  Committee  that  there  has 
been  any  impropriety,  much  less  illegality,  coming  out  at  the  other 
end  of  this  conversation.  No  suggestion  has  been  made  and  we 
have  explored  the  issues  of  what  was  done  with  public  documents, 
the  SBA  documents  and  the  like.  We've  had  complete  testimony 
with  respect  to  that,  not  only  from  the  SBA  but  also  from  the  De- 
partment of  Justice  officials  who  reviewed  the  matter  contempora- 
neously. 

Now,  my  understanding  is  that  with  respect  to  the  point  Senator 
Faircloth  made,  the  Supreme  Court  in  1992  in  a  case  called  United 
States  V.  Zolan  required  that  in  order  to  pierce  an  attorney-client 
privilege  for  the  reasons  that  you  postulate,  Senator  Faircloth, 
there  must  be  a  prima  facie  showing  made  to  the  court  in  camera 
to  support  the  notion  that  illegal  activities  were  discussed  or  pro- 
posed at  the  meeting.  We  have  no  such  basis  on  the  basis  of  the 
evidence  here,  sir. 

The  Chairman.  I'm  going  to  ask  Ms.  Mathews,  do  you  have  a 
statement  that  you  would  like  to  make? 

SWORN  TESTIMONY  OF  SYLVIA  M.  MATHEWS 
CHIEF  OF  STAFF,  U.S.  DEPARTMENT  OF  THE  TREASURY 

Ms.  Mathews.  No,  sir,  I  appeared  before  the  Committee  in  July 
and  I  am  here  today  to  answer  any  further  questions. 
The  Chairman.  Excuse  me,  I'm  sorry.  Senator  Moseley-Braun. 

OPENING  COMMENTS  OF  SENATOR  CAROL  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 
I  didn't  want  to  lose  the  opportunity  to  respond.  After  the  debating 
colloquy  that  took  place  a  moment  ago  and  Senator  Grams'  com- 
ments, I  really  thought  it  was  important  to  respond  to  part  of  what 
he  had  to  say.  That  is.  Senator,  the  taxpayers  are  also  citizens,  and 
a  person  remains  a  citizen,  a  citizen  is  still  a  citizen  even  when 
that  person  becomes  a  public  servant. 

The  President  of  the  United  States  is  of  course  the  ultimate  pub- 
lic servant,  but  he  is  still  a  citizen.  All  of  us,  it  seems  that  every 
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single  person,  whether  we  serve  in  elective  office  or  not,  have  to  be 
very  vigilant  to  maintain  that  the  rights  that  this  Constitution 
gives  to  citizens  are  maintained  in  all  cases  and  without  regard  to 
who  it  applies  to. 

Now,  the  Fifth  Amendment,  like  the  First  Amendment,  the  is- 
sues of  attorney-client  privilege,  these  rights,  these  constitutional 
rights,  are  probably  more  important  when  used  in  hard  cases  than 
they  are  when  used  in  the  easy  case.  The  easy  case  would  be  a  citi- 
zen in  a  divorce  proceeding.  You  would  say,  of  course,  these  docu- 
ments are  privileged  and  the  lawyer-client  confidentiality  should 
not  be  breached.  That's  the  easy  case. 

When  it's  the  President  of  the  United  States,  the  ultimate  public 
servant,  that's  a  hard  case,  and  we  have  an  expression  from  school 
that  hard  cases  make  bad  law.  It's  those  hard  cases  where  we  have 
to  be  especially  vigilant  that  we  don't  undermine  our  Constitution. 
There  are  those  of  us  and  Americans  out  here  who  believe  that 
through  this  whole  matter,  there's  been  no  "there"  there  in  White- 
water, that  it's  all  political  and  it's  just  a  bunch  of  noise. 

There  are  other  people  out  there  who  believe  this  is  a  nefarious 
scheme  that  goes  to  the  core  of  governmental  corruption,  but  what- 
ever you  believe,  either  way,  our  Constitution  should  not  be  treated 
lightly  here,  and  we  should  be  vigilant  and  be  careful,  as  we  take 
it  in  debate,  to  remember  that  citizenship  is  something  that's  at 
stake  here  and  whether  or  not  those  constitutional  protections  will 
apply  in  the  hard  cases  is  what's  at  stake  here.  If  we  can  work 
through  these  issues  civilly,  if  we  can  work  through  these  issues 
by  reaching  consensus  on  the  exchange  of  information,  then  that's 
the  course  that  we  ought  to  pursue  instead  of  forcing  a  constitu- 
tional crisis  to  achieve  a  political  end. 

Senator  GRAMS.  Mr.  Chairman,  I  wasn't  questioning  the  Presi- 
dent's rights,  but  under  this  scenario,  I  don't  think  he  has  the  right 
of  attorney-client  privilege  is  all  I  said.  I'm  not  saying  that  average 
citizens  don't,  and  the  President  is  a  citizen  and  has  those  rights, 
but  in  this  case  I  think  he  is  invoking  a  faulty  argument.  That's 
all  I  said. 

The  Chairman.  Thank  you.  Senator.  And  thank  you,  Senator. 

Let  me  say,  I  think  we  have  had  a  very  thorough  examination 
of  the  various  positions,  and  I  think  very  reasonably  put  forth  by 
both  sides.  I  want  to  say  that.  Certainly,  in  the  public's  mind,  this 
is  not  a  matter  that  is  easily  decided.  These  are  issues  that  attor- 
neys can  differ  on,  so  we  are  going  to  explore  very  carefully.  I'm 
asking  counsel  to  review  the  memoranda,  and  to  see  if  there  is  any 
opportunity  to  get  the  information  that  the  Committee  feels  is  nec- 
essary and  do  it  in  a  manner  which  will  not  create  a  waiver  of  peo- 
ple's rights.  If  they  wish  to  assert,  we  would  certainly  be  pleased 
to  go  forward  in  that  manner. 

If  we  can't,  that's  another  matter,  and  we'll  consider  that  again 
tomorrow. 

I  thank  all  my  colleagues  as  it  relates  to  the  manner  in  which 
we've  conducted  this.  This  is  not  easy  and  we  understand  that. 

Let  me  turn  at  this  point  to  Mr.  Chertoff. 

Mr.  Burton,  excuse  me.  Mr.  Burton,  do  you  have  any  statement 
that  you  would  like  to  make  to  the  Committee  before  we  start? 
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SWORN  TESTIMONY  OF  C.  WILLIAM  BURTON 

FORMER  POLICY  AND  STAFF  DIRECTOR  FOR 

THE  CHIEF  OF  STAFF  TO  THE  PRESIDENT 

Mr.  Burton.  Mr.  Chairman,  my  name  is  Bill  Burton.  At  the  time 
in  question  of  the  matters  the  Committee  is  looking  into,  I  was  Pol- 
icy and  Staff  Director  for  then  Chief  of  Staff  Mack  McLarty  in  the 
White  House.  Since  that  time,  I  moved  back  to  Austin,  Texas  with 
my  family  where  I  practice  law. 

I  was  before  the  Committee  before  and  as  I  told  the  Committee 
then,  I  will  be  happy  to  answer  any  questions  honestly  and  com- 
pletely, and  I  have  no  prepared  statement. 

The  Chairman.  Thank  you,  Mr.  Burton. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Mr.  Burton,  do  you  recognize  the  number  202-628-7087? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  How  do  you  recognize  that  number? 

Mr.  Burton.  Shortly  before  the  hearing  started,  I  was  given 
some  papers  by  one  of  the  Committee  staff  members  and  the  num- 
ber is  that  so-called  mystery  number  that  has  been  in  question  in 
front  of  this  panel,  and  that's  where  I  saw  the  number  for  the  first 
time. 

Mr.  Chertoff.  All  right.  Before  you  came  to  this  hearing  and 
saw  the  number,  when  you  were  serving  in  the  Office  of  the  Chief 
of  Staff  of  the  White  House,  were  you  familiar  with  an  auxiliary 
number  outside  of  the  regular  switchboard  that  had  the  628-7087 
designation? 

Mr.  Burton.  I  can  remember  having  an  auxiliary  number  that, 
for  example,  Mr.  McLarty  used  to  get  into  the  White  House  when 
the  main  switchboard  was  busy,  which  it  often  was,  particularly 
early  in  the  Administration.  I  do  not  remember  what  that  number 
was.  It  was  kept  on  a  card  and  I  just — I  do  not  remember  what 
that  number  was. 

Mr.  Chertoff.  So  Mr.  McLarty  had  a  card  which  gave  him  an 
auxiliary  number  that  he  could  use  if  the  switchboard  was  busy? 

Mr.  Burton.  When  I  say  "a  card,"  it  was  a  Rolodex  card.  I  had 
a  Rolodex  card  with  the  auxiliary  number  on  it  so  that  when  Mr. 
McLarty  would  occasionally  call  and  say  what's  the  backup  switch- 
board number,  I  would 

Mr.  Chertoff.  So  you  had  the  card? 

Mr.  Burton.  I  had  a  card  with  that  backup  number  we  received 
from  the  White  House  on  it. 

Mr.  Chertoff.  So  there  was  a  record  somewhere  in  the  White 
House,  as  common  sense  would  suggest  there  would  have  been,  of 
what  the  auxiliary  number  was  that  allows  you  to  get  in  if  the 
switchboard  is  busy? 

Mr.  Burton.  I  assume  that's  the  case.  I'm  not  sure  there  was  a 
singular  auxiliary  number.  I'm  not  sure  if  there  may  have  been 
others. 

Mr.  Chertoff.  This  is  really  a  simple  point.  You  don't  need  to 
struggle  with  it.  It's  just  common  sense.  There  are  apparently  num- 
bers at  the  White  House  that  allow  people  to  bypass  the  switch- 
board; right? 

Mr.  Burton.  Yes,  sir. 
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Mr.  Chertoff.  You  know  that  from  your  own  experience  because 
you  knew  you  had  one  number? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Now,  somewhere  in  the  White  House  someone 
has  those  numbers? 

Mr.  Burton.  I  assume  that  is  the  case,  yes,  sir. 

Mr.  Chertoff.  You  know  it  to  be  the  case  because  you  had  the 
number  when  you  were  in  the  White  House? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  The  reason  I  ask  this  is  because  it  took  an  inordi- 
nate amount  of  time  to  identify  this  number,  for  the  White  House 
to  identify  this  to  us.  We  couldn't  get  it  from  the  phone  company. 
It  took  8  days  of  research  before  the  White  House  came  back  to  us 
with  this  number,  and  I  was  curious  as  to  how  it  was  possible  that 
an  institution  wouldn't  have  a  record  of  its  own  telephone  numbers. 

Can  you  shed  any  light,  have  you  ever  heard  of  this  phenomenon 
when  you  were  at  the  White  House? 

Mr.  Burton.  I  will  tell  you,  the  White  House  telephone  system 
is  a  very  complicated  system,  and  I  could  not  tell  you  anyone  at 
the  White  House  who  could  explain  everything  from  the  secure 
numbers  through  the  regular  switchboard  to  the  cellular  phone  sys- 
tem. 

Having  said  that,  I  had  nothing  to  do  with  the  search  for  this 
number  so  I  don't  know  the  process  the  White  House  used. 

Mr.  Chertoff.  I  understand.  But  we  have  established,  at  least, 
you  will  agree  that  with  respect  to  one  such  number,  when  you 
were  in  the  White  House  you  actually  had  a  card  that  told  you  the 
number  you  could  use  to  get  past  the  switchboard? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  Now,  let  me  ask  you  about  the  night  of  the  20th. 
You  were  in  Mr.  McLarty's  office? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  You  were  there  during  what  period  of  time? 

Mr.  Burton.  I  was  there  through  most  of  the  day.  I  was  there 
shortly  before  the  Larry  King  show  started  that  the  President  was 
appearing  live  on  that  night.  After  I  took  the  call  from  David  Wat- 
kins  explaining  that  the  Park  Police  had  found  a  body,  tentatively 
identified  as  Mr.  Foster's  body,  out  at  Fort  Marcy  Park,  I  left  the 
Chief  of  Staffs  Office,  went  to  the  residence  to  advise  Mr.  McLarty, 
and  returned  to  the  Chief  of  Staffs  Office  during  that  approxi- 
mately 30  or  45  minutes  of  the  show  before  we  got  a  positive  iden- 
tification on  the  body  which  was  shortly  before  the  end  of  Larry 
King's  show,  maybe  around  10  p.m. 

I  went  back  to  the  residence,  advised  Mr.  McLarty  of  that  fact 
and  went  with  him  to  see  the  President  in  the  residence  part  of  the 
White  House.  I  returned  to  the  Chief  of  Staffs  Office  where,  to  the 
best  of  my  knowledge,  I  remained  most  of  the  rest  of  the  evening 
until  I  went  home  in  the  early  to  midmorning — I  mean,  early  pre- 
dawn hours,  maybe  somewhere  between  2  in  the  morning  and  4  in 
the  morning. 

Mr.  Chertoff.  The  President  stopped  taping  the  show  or  the 
show  stopped  at  about  10  p.m.;  correct? 

Mr.  Burton.  That's  correct. 
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Mr.  Chertoff.  You  were  up  there  when  Mr.  McLarty  spoke  to 
the  President  after  the  show? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Did  you  know  that  the  President  called  the  First 
Lady? 

Mr.  Burton.  I  found  out  later  that  he  had  called  the  First  Lady. 

Mr.  Chertoff.  Then,  at  some  time  after  10  p.m.  you  returned  to 
the  Chief  of  Staffs  Office? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  You  understood  that  Mr.  McLarty  and  the  Presi- 
dent were  going  to  go  to  the  Foster  family,  to  the  residence? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Mr.  McLarty  told  you  that? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Now,  we  have  received  a  letter  from  the  White 
House  indicating  that  you  recall  that  at  what  would  have  been 
11:41  Eastern  time  and  what  was  10:41  Little  Rock  time,  you  had 
a  conversation  with  the  First  Lady. 

Mr.  Burton.  I  recall  having  a  conversation  with  the  First  Lady 
that  night.  I  did  not  remember  the  time.  The  time  you  just  de- 
scribed is  not  inconsistent  with  what  I  remember. 

Mr.  Chertoff.  Now,  when  did  you  first  recall  having  this  con- 
versation? 

Mr.  Burton.  I've  always  known  I've  had  that  conversation. 

Mr.  Chertoff.  How  did  you  come  to  have  that  conversation? 

Mr.  Burton.  I  was  in  Mr.  McLarty's  private  office  most  of  the 
evening,  and  at  some  point  that  night  I  received  a  call  from  the 
First  Lady.  I  don't  remember  if  I  answered  the  phone  or  if  Ms. 
Mathews  answered  the  phone  and  transferred  the  call  in  to  me  or 
if  someone  else  answered  the  phone  and  transferred  the  call  in  to 
me.  I  don't  remember  who  answered  the  phone. 

It  was  the  First  Lady,  and  we  had  a  personal  conversation  about 
Mr.  Foster's  death.  It  lasted  about  10  or  15  minutes  to  the  best  of 
my  recollection. 

Mr.  Chertoff.  Now,  was  the  First  Lady  looking  for  you? 

Mr.  Burton.  That's  my  recollection. 

Mr.  Chertoff.  So  you  pick  up  the  phone  and  the  First  Lady  says 
what? 

Mr.  Burton.  I  do  not  remember  the  precise  words  used  during 
the  conversation.  I  do  remember  the  call  quite  well  and  remember 
the  general  areas  we  discussed. 

Mr.  Chertoff.  All  right.  Now,  you  remember  the  call  quite  well, 
so  the  first  thing  I  want  to  ascertain  is  you  were  the  person  she 
was  looking  for? 

Mr.  Burton.  That  is  my  recollection,  yes,  sir. 

Mr.  Chertoff.  She  wasn't  looking  for  somebody  else? 

Mr.  Burton.  My  recollection  is  she  was  calling  me. 

Mr.  Chertoff.  Did  she  say  why — and  I  will  put  this  in  context 
for  you,  because  she  made  very  few  calls  that  evening,  and  as  she 
described  it  in  her  affidavit,  she  called  some  of  her  closest  friends 
and  colleagues.  She  called  Maggie  Williams  and  Harry  Thomasson, 
she  spent  20  minutes  on  the  phone  with  Susan  Thomases  and  then 
immediately  hung  up  and  within  a  moment  called  the  mystery 


1700 

number,  had  a  10-minute  conversation,  then  called  Carolyn  Huber, 
a  very  old  friend  from  Arkansas,  and  then  called  her  brother. 

Now,  in  the  midst  of  these  calls  to  these  very,  very  close  people, 
there's  a  call  to  what  you  have  now  told  us  is  to  you  for  10  min- 
utes. Are  you  a  very  close  friend  of  the  First  Lady? 

Mr.  Burton.  I  consider  myself  a  friend  of  the  First  Lady.  I  don't 
know  that  you  would  go  so  far  as  to  say  a  close  personal  friend. 
I  used  to  work  with  the  First  Lady.  I  knew  Governor  Clinton  in  the 
mid-1970's. 

Mr.  Chertoff.  Did  you  socialize  with  the  Clintons  during  the  pe- 
riod of  time  you  were  in  the  White  House? 

Mr.  Burton.  I  attended  some  events,  some  big  events  and  small 
events. 

Mr.  Chertoff.  Did  you  ever  eat  dinner  privately  with  the  Clin- 
tons? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  So,  in  the  midst  of  calling  very  dear,  close,  long- 
time friends,  your  testimony  is  the  First  Lady  picks  up  the  phone 
and  asks  to  talk  to  you? 

Mr.  Burton.  That's  right.  This  may  help  to  put  it  in  context.  Mr. 
McLarty  had  taken  me  up  to  the  residence  when  he  was  going  to 
notify  the  President  about  the  death  of  Mr.  Foster,  the  suicide  of 
Mr.  Foster  because  I  had  talked  to  the  Park  Police  and  was  the 
point  person  in  the  White  House  at  that  time  who  knew  about  that 
and  who  knew  the  details  in  the  event  the  President  wanted  more 
details  about  the  suicide. 

Mr.  McLarty  later  advised  me  that  he  had  notified  the  First 
Lady.  He  said  I  told  her  you  had  talked  to  the  Park  Police.  If  my 
recollection  serves  me  right,  he  may  have  mentioned  she  may  call 
you  to  talk  about  that. 

Mr.  Chertoff.  When  did  Mr.  McLarty  say  to  you  that  he  had 
spoken  to  the  First  Lady  and  advised  her  that  you  had  spoken  to 
the  Park  Police  and  then  told  you  she  might  be  calling,  when  was 
that? 

Mr.  Burton.  I  first  learned  he  had  talked  to  the  First  Lady  when 
I  went  back  to  the  residence  before  the  Larry  King  show  ended,  but 
after  we  had,  we  confirmed  that  the  body  found  at  Fort  Marcy  Park 
was,  in  fact,  that  of  Mr.  Foster.  I  subsequently  talked  to  Mr. 
McLarty  and  he  told  me  at  that  time,  when  I  went  back  to  the  resi- 
dence, that  he  had  advised  Mrs.  Clinton  of  the  death,  mentioned 
that,  at  that  point,  it  was  a  tentative  identification  on  the  body. 

I  don't  remember  if  he  told  me  then  or  if  it  was  subsequently 
when  we  had  talked  when  he  was  over  at  the  residence  that  he 
said  she  is  at  her  mother's  in  Little  Rock  and  may  be  calling  you, 
but  I  will  put  it  this  way,  the  call  from  Mrs.  Clinton  didn't  come 
out  of  the  blue. 

Mr.  Chertoff.  I  want  to  still  track  this  through  now. 

Mr.  Burton.  I  see. 

Mr.  Chertoff.  Your  testimony  is  you  go  back  a  second  time  to 
the  residence  after  you  have  gotten  confirmation  that  it  is  in  fact 
Mr.  Foster's  body.  At  that  time,  you  say  Mr.  McLarty  says  the  First 
Lady  may  be  calling  you. 

Mr.  Burton.  I  don't  remember  if  it  was  then  when  he  said — I 
knew  at  that  point  he  told  me  he  had  notified  the  First  Lady.  It 
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was  about  that  time  I  remember  specifically  he  said  why  don't  you 
go  up  with  me  when  we  tell  the  President  in  case  he  has  questions 
about  details.  I  remember  a  similar  conversation  with  him  about 
the  First  Lady.  I  don't  remember  if  it  was  then  or  if  it  was  later 
when  he  was  at  the  residence  when  he  said  that. 

Mr.  Chertoff.  These  details  are  important. 

Mr.  Burton.  I  understand. 

Mr.  Chertoff.  You  went  to  the  residence  twice,  right? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  The  first  time  you  went  was  early  during  the 
show  to  indicate  a  body  had  been  found;  right? 

Mr.  Burton.  Actually,  it  may  have  even  been  shortly  before  the 
show  went  on  the  air,  but  I  think  it  was  about  the  time  the  show 
was  going  on  the  air. 

Mr.  Chertoff.  That's  when  you  first  told  Mr.  McLarty  that 
there  was  a  body  that  was  tentatively  going  to  be  identified  as  Mr. 
Foster;  correct? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Now,  at  that  point,  you  will  agree  with  me,  he 
had  not  spoken  to  the  First  Lady  about  Mr.  Foster's  death? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  So  we  can  exclude  the  first  visit  as  the  occasion 
that  he  said  the  First  Lady  is  going  to  call  you;  correct? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Then  you  go  back  and  get  further  information, 
right? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  Then  you  go  back  to  the  residence  and  see  Mr. 
McLarty  again,  right? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  At  that  point,  Mr.  McLarty  says  to  you  that  he 
has  spoken  to  the  First  Lady,  right? 

Mr.  Burton.  Yes. 

Mr.  Chertoff.  Now,  at  that  point,  does  he  say  she  is  going  to 
call  you? 

Mr.  Burton.  I  don't  recall. 

Mr.  Chertoff.  He  does  say  to  you  at  that  point  I  would  like  you 
to  stick  around,  we  are  going  to  go  and  see  the  President,  right? 

Mr.  Burton.  To  be  fair  about  it,  he  was  pretty  gray  about  this 
whole  matter.  He  didn't  say  I  am  going  to  stick  around — I  know 
you  are  paraphrasing  there 

Mr.  Chertoff.  He  wants  you  to  stay. 

Mr.  Burton.  He  said  I  want  you  to  accompany  me  upstairs  with 
the  President  as  we  advise  him  about  this  in  case  he  has  more 
questions  about  his  friend's  death. 

Mr.  Chertoff.  So  you  do  that? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  You  actually  spoke  to  the  President? 

Mr.  Burton.  I  did. 

Mr.  Chertoff.  You  told  the  President  whatever  you  knew? 

Mr.  Burton.  Basically.  I  didn't  tell  him  a  lot  of  details.  I  told 
him  a  few  details. 

Mr.  Chertoff.  Whatever  he  was  told,  you  told  him? 

Mr.  Burton.  Yes,  sir. 
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Mr.  Chertoff.  You  didn't  withhold  information  from  him? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  Then,  you  understood  that  he  was  going  to  place 
a  call  to  the  First  Lady? 

Mr.  Burton.  I  don't  know  when  I  learned  that  the  President  had 
called  the  First  Lady.  I  don't  remember  if  that  was  then  or  if  it  was 
subsequently,  when  I  had  talked  to  Mr.  McLarty  when  he  was  at 
the  Foster  residence,  or  if  maybe  it  was  in  my  phone  call  with  the 
First  Lady  where  she  had  mentioned  she  had  talked  to  the  Presi- 
dent. 

Mr.  Chertoff.  When  did  you  have  your  call  with  Mr.  McLarty 
at  the  Foster  residence? 

Mr.  Burton.  I  do  not  recall  when  that  was.  I  do  generally  recall 
speaking  to  Mr.  McLarty  later  in  the  evening  after  he  and  the 
President  had  left. 

Mr.  Chertoff.  At  the  second  time  you  are  up  at  the  residence 
when  you  finally  ascertained  it  was  Mr.  Foster,  is  it  your  testimony 
at  that  point  Mr.  McLarty  said  the  First  Lady  may  be  calling  you? 

Mr.  Burton.  No,  Mr.  Chertoff,  that's  not  my  testimony. 

Mr.  Chertoff.  When  did  he  say  it  to  you? 

Mr.  Burton.  He  said  it  either  on  that  trip  or  later  when  I  spoke 
to  him  at  the  residence,  if,  in  fact,  he  said  it  at  all.  I  do  generally 
remember  him  telling  me  that  the  call  might  be  coming  in  the 
same  sense  he  said  the  President  may  want  more  details  about  the 
death.  I  was  the  person  who  happened  to  have  those  details  at  the 
time. 

Mr.  Chertoff.  Now,  you  pick  up  the  phone  and  the  First  Lady 
is  on  the  phone  and  says  what  to  you? 

Mr.  Burton.  I  don't  remember  her  precise  words  to  me.  I  re- 
member generally  what  we  talked  about  during  the  conversation. 

Mr.  Chertoff.  You  said  you  recalled  this  call  pretty  well. 

Mr.  Burton.  I  do  remember  it  pretty  well. 

Mr.  Chertoff.  What  was  her,  not  precise  words,  but  as  good  as 
you  can  give  it  to  us,  what  did  she  say  to  you  when  she  got  on  the 
phone  with  you? 

Mr.  Burton.  The  first  topic  we  talked  about  was  what  we  were 
doing  to  notify  people  in  Arkansas  about  the  death.  I  remember 
specifically  going  into  some  detail  with  her,  explaining  how  we  had 
notified  Mr.  Foster's  widowed  mother. 

I  think  that  was  the  primary  concern.  She  knew  at  that  point 
that  Mr.  Foster's  widow  had  been  notified  because  she  had  talked 
to  the  President  and/or  Mr.  McLarty  and  knew  somehow  that  they 
were  over  there,  at  the  Foster  home.  What  she  had  not  been  aware 
of  was  how  Mr.  Foster's  mother  had  found  out  or  if,  in  fact,  she 
had  and  we  discussed  that  matter. 

Mr.  Chertoff.  Now,  as  of  the  time  the  First  Lady  called  you, 
had  you,  in  fact,  been  notified  of  that  notification? 

Mr.  Burton.  Yes,  sir.  I  think  I  testified  previously  that  I  remem- 
ber that  notification  because  it  was,  I  think,  a  particularly  tender 
one,  a  particularly  dear  one  we  had  to  be  concerned  about. 

Mrs.  Foster  had  lost  her  husband  maybe  the  year  prior  to  her 
son's  suicide  and  was  an  elderly  woman  living  in  Hope  alone  in  the 
Foster  home.  I  wanted  to  absolutely  make  sure  she  didn't  find  out 
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by  the  radio  or  by  television,  and  even — I  didn't  even  want  her  to 
find  out  by  telephone. 

So  I  called  George  Frazier,  who  is  an  older  man,  a  town  father 
figure  living  in  Hope,  who  had  Mrs.  Foster  earlier  in  the  evening 
and  he  and  his  wife  had  gone  to  get  the  preacher.  Reverend  Roark 
in  Hope,  and  went  to  the  Foster  farm  to  notify  her,  I  think,  at  ap- 
proximately 11:30  or  11:40.  I  know  by  that  point  I  had  ascertained 
that  Mr.  Frazier  and  his  wife  had  contacted  the  preacher  and  were 
going  out  there.  I  don't  know  if  I  had,  by  that  point,  again  talked 
with  Mr.  Frazier  after  he  had  left  the  house,  but  it  was  comfortable 
in  my  mind  that  Mrs.  Foster  had  been  notified. 

Mr.  Chertoff.  After  you  made  that  point  to  Mrs.  Clinton,  what 
was  the  next  part  of  the  conversation? 

Mr.  Burton.  The  next  part  of  the  conversation  was,  she  asked 
me  generally  what  more  details  I  had  from  the  Park  Police  about 
the  death.  That  was  a  topic  I  remember  talking  with  her  about,  as 
I  had  talked  with  others  about,  other  close  friends  and  family — not 
family  members  but  other  close  friends  of  the  Fosters — about  the 
details  I  had.  I  think  people  were  shocked  and  grieved. 

Mr.  Chertoff.  I  want  to  focus  on  this  conversation.  What  did 
you  tell  her? 

Mr.  Burton.  There's  one  thing  I  specifically  remember  about 
that,  and  I  told  her  whatever  it  was  I  knew  at  the  time.  I  happened 
to  remember  specifically  talking  to  her  about  the  placement  of  the 
gun  in  Mr.  Foster's  mouth.  The  reason  I  remember  that  is  because 
it  made  me  a  little  bit  uncomfortable  telling  someone  who  was  a 
close  friend  of  Mr.  Foster  about  that  particular  gruesome  detail. 

The  reason  I  decided  to  tell  her  that  was  it  was  that  fact  that 
the  Park  Policeman,  the  major  lieutenant,  whichever  one  I  had 
talked  to  had  used  to  tell  me,  convince  me  it  had  in  fact  been  a 
suicide,  it  was  the  fact  he  used  to  explain — let  me  tell  you  how  I 
know  it  was  a  suicide. 

Mr.  Chertoff.  Had  you  given  this  detail  out  to  anybody  else  you 
spoke  to? 

Mr.  Burton.  Yes,  I  had. 

Mr.  Chertoff.  Who  else? 

Mr.  Burton.  I  remember  talking  to  Al  Graves,  Jr.,  Albert  Graves 
Jr.,  he's  an  attorney  in  Hope,  Arkansas  who  was  a  childhood  friend 
of  Mr.  Foster  and  he,  like  so  many  people,  was  in  rather  disbelief 
that  a  man  we  so  admired  and  so  looked  up  to  like  Mr.  Foster 
could  have  killed  himself  So  I  remember  it  was  one  of  the  details 
I  shared  with  Mr.  Graves. 

Mr.  Chertoff.  When  you  had  the  conversation  with  Mrs.  Clin- 
ton, who  else  was  around? 

Mr.  Burton.  I  don't  know  who  was  around  on  her  end.  I  under- 
stood she  was  at  her  mother's. 

Mr.  Chertoff.  No,  who  was  around  you? 

Mr.  Burton.  I  think  most  of  the  time  that  I  was  on  the  phone 
talking  to  family  and  friends  of  the  Fosters,  I  was  in  Mr.  McLart/s 
office  by  myself. 

Mr.  Chertoff.  You  were  by  yourself? 

Mr.  Burton.  I  was  by  myself  in  Mr.  McLarty's  inner  office  most 
of  the  time. 

Mr.  Chertoff.  Was  the  door  shut? 


1704 

Mr.  Burton.  I  do  believe  the  door  was  shut  most  of  the  evening. 

Mr.  Chertoff.  Ms.  Mathews,  you  were  there  during  the  evening; 
correct? 

Ms.  Mathews.  Yes,  sir. 

Mr.  Chertoff.  Is  it  your  recollection  that  Mr.  Burton  was  in  Mr. 
McLarty's  office  with  the  door  shut? 

Ms.  Mathews.  For  parts  of  the  evening  the  door  was  shut  at 
times.  I  was  in  the  secretarial  suite.  He  was  in  the  inner  office  of 
Mr.  McLarty  and  there  were  times  when  the  door  was  shut  when 
conversations  were  occurring. 

Mr.  Chertoff.  There  were  other  people  in  the  suite? 

Ms.  Mathews.  The  secretarial  suite  or  Mr.  McLarty's? 

Mr.  Chertoff.  The  office  suite,  in  general,  first. 

Ms.  Mathews.  The  office  suite  in  general  had  people  coming  in 
and  out  during  the  evening. 

Mr.  Chertoff.  Did  some  of  those  people  go  into  Mr.  McLarty's 
inner  office? 

Ms.  Mathews.  Only  at  one  point  that  I  recollect. 

Mr.  Chertoff.  What  point  was  that? 

Ms.  Mathews.  It  was  a  point  I  discussed  in  my  previous  testi- 
mony, and  it  was  around  the  time  of  a  conversation  with  the  Park 
Police  that  Bill  Burton  had. 

Mr.  Chertoff.  Who  was  in  the  office  at  that  point  in  time? 

Ms.  Mathews.  I  recall  that  it  was  Bill,  myself.  Dee  Dee  Myers, 
I  think  David  Dreyer  was  there  at  the  time,  and  if  I  refer  back  to 
my  notes — my  memory  doesn't  serve  me,  but  it  is  in  the  notes.  Dee 
Dee  and  David  were  the  two  people. 

Mr.  Chertoff.  Now,  you  remember  Bernie  Nussbaum  was  in  the 
suite  at  a  point  in  time? 

Ms.  Mathews.  In  the  secretarial  suite  at  one  point,  I  recall  him 
being  there,  yes,  sir. 

Mr.  Chertoff.  Do  you  remember  whether  he  went  into  Mr. 
McLarty's  inner  office? 

Ms.  Mathews.  I'm  sorry,  I  have  no  recollection  of  that. 

Mr.  Chertoff.  You  don't  remember  one  way  or  the  other? 

Ms.  Mathews.  No,  sir. 

Mr.  Chertoff.  You  do  remember  having  a  conversation  with  Mr. 
Nussbaum,  though,  at  the  time  he  came  down  to  the  suite? 

Ms.  Mathews.  I  don't  know  where  he  came  from.  At  one  point, 
I  did  have  a  conversation  with  him  in  the  secretarial  suite. 

Mr.  Chertoff.  I  can  tell  you  for  the  record  his  testimony  during 
the  hearing  was  that  after  he  left  the  office  of  Mr.  Foster,  the 
White  House  Counsel's  Office,  he  came  down  to  that  suite.  I  can 
also  tell  you  that  according  to  the  records  we  have,  Mr.  Foster's  of- 
fice suite  was  sealed  by  Secret  Service  Officer  O'Neill  at  11:41  p.m. 
Eastern  time,  which  is  exactly  the  minute  that  Mrs.  Clinton  was 
speaking  to  you,  Mr.  Burton,  or  within  a  minute.  Now,  I  would  like 
you  to  continue  with  the  conversation  you  had  with  Mrs.  Clinton 
in  this  phone  call. 

Mr.  Burton.  OK. 

Mr.  Chertoff.  You've  discussed  the  notification  back  in  Arkan- 
sas. You've  discussed  the  details  that  you've  learned  about  Mr.  Fos- 
ter's death.  What  else? 
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Mr.  Burton.  We  then  talked  about — and  I  remember  it  because 
she  was  the  only  person  all  night  that  I  talked  to  about  this  topic — 
depression  as  a  disease. 

She  explained  that  her  friendship  with  Mrs.  Gore,  the  Vice  Presi- 
dent's wife,  had  been  very  instructive  in  that  regard,  in  under- 
standing depression,  in  understanding  mental  illness  which  often 
leads  to  suicide.  We  talked  about  what  a  destructive  illness  depres- 
sion is.  The  primary  reason  being  that  its  symptoms  are  so  often 
hidden  from  us,  from  those  of  us  who  know  the  people  that  are  suf- 
fering from  depression,  from  those  of  us  who  work  with  them,  who 
live  with  them.  We  talked  about  how  very  tough  depression  is,  but 
I  remember  her  point  was  how  it  destroys  a  person's  logic  and  will 
lead  to  suicide. 

It  was  a  very  helpful  conversation  for  me,  and  that's  part  of  the 
reason  I  remember  that,  because  it  made  me  think  about  it  like  a 
disease,  to  the  extent  you  can  explain  the  unexplainable. 

Mr.  Chertoff.  Now,  Mr.  Burton,  let  me  ask  you,  who  brought 
up  the  subject  of  whether  Mr.  Foster  was  depressed? 

Mr.  Burton.  She  knew  that  I  had  known  Mr.  Foster,  he  was  the 
person  at  the  Rose  Law  Firm  who  was  responsible  for  my  having 
clerked  there,  and  I  think  just  prior  to  talking  about  that,  she 
asked  me  how  I  was  doing.  She,  though  grieving  herself,  was  com- 
passionate in  that  regard  and  asked  me  how  I  was  holding  up,  this 
must  be  tough.  We  had  just  talked  to  the  Park  Police  about  finding 
a  suicide  victim's  body.  We  talked  about  notifying,  calling  some  old 
friends  in  Hope,  Arkansas  to  notify  his  mother.  I  think  she  cor- 
rectly identified  that  it  was  a  pretty  distressing  night  for  me,  that 
it  was  tough  and  she  said  how  are  you  doing. 

Mr.  Chertoff.  But  my  question 

Mr.  Burton.  When  I  explained  to  her — I  said  one  of  the  things 
that's  so  tough  about  this  is  that  it  just — how  could  Vince  Foster 
have  killed  himself.  That's  when  she  said  one  of  the  things  that's 
helped  me  to  understand  this  has  been  my  friendship  with  Tipper 
Gore  who  understands  the  history  of  depression  and  whatnot  and 
then  she  explained  that  background  a  little  bit. 

Mr.  Chertoff.  Did  you  have  an  understanding  or  did  she  indi- 
cate to  you  as  of  that  point,  which  is  now  literally  about  only  an 
hour  and  a  half  after  she's  learned,  to  your  knowledge,  of  Mr.  Fos- 
ter's death,  was  she  indicating  to  you  in  this  conversation  that  she 
already  had  an  understanding  that  he  had  been  depressed  and  this 
was  caused  by  depression? 

Mr.  Burton.  I  think  what  she  was  saying  was  that  in  a  suicide, 
often,  where  you  have  somebody  like  Mr.  Foster  who  doesn't,  in  his 
day-to-day  life,  appear  to  be  somebody  despondent,  appear  to  be 
somebody  who  is  distraught  enough  to  kill  himself,  how,  in  fact, 
they  can  be  depressed. 

It  was  more  just  an  explanation  to  me  about  it. 

Mr.  Chertoff.  What  I  am  having  trouble  with  here,  Mr.  Burton, 
is  you  begin  with  her  asking  you  or  your  volunteering  the  gruesome 
detail  about  the  gun  being  placed  in  the  mouth  in  order  to  make 
Mrs.  Clinton  aware  of  your  conclusion  that  it  is  a  suicide  rather 
than  a  death  by  another  cause;  right?  Then,  immediately,  she  tells 
you  that  she  has  concluded,  based  upon  her  thinking  about  this, 
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that  this  was  caused  by  depression.  Is  this  the  way  the  conversa- 
tion was? 

Mr.  Burton.  A  couple  of  corrections  there.  One  was  I  was  repeat- 
ing to  her  the  Park  PoHce's  conclusion  that  it  had  been  a  suicide. 

Mr.  Chertoff.  Which  you  did  because 

Mr.  Burton.  Which  I  accepted  after  hearing  the  details  of  the 
scene,  I  did  accept  that  conclusion. 

Mr.  Chertoff.  You  wanted  to  convey  that  to  her  so  she  would 
understand  that  the  Park  Police  believed  it  was  a  suicide  and  the 
reasons  why;  right? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  From  there,  she  had  concluded,  based  on  her  ex- 
periences talking  to  Mrs.  Gore,  that  depression  often  causes  suicide 
and  he  might  have  been  depressed.  I  am  trying  to  figure  out  how 
you  move  from  your  telling  her  it  is  a  suicide  to  her,  as  you've  testi- 
fied a  moment  ago,  telling  you  that  she's  thought  about  it  and  she's 
now  explaining  to  you  how  these  things  are  caused  by  depression. 
It  seems  to  me  you  have  just  told  her  it  is  a  suicide  and  now  you 
are  telling  me  she's  come  back  to  you  and  said  she  has  been  reflect- 
ing on  this  and  has  come  up  with  a  cause. 

Mr.  Burton.  Mr.  Chertoff,  she  had  been  told  earlier  in  the  night, 
maybe  an  hour  earlier,  I  don't  know  when,  maybe  whenever  Mr. 
McLarty  called  her.  I  think  if,  in  fact,  this  call  came  at  11:40  East- 
ern time,  Mr.  McLarty  had  notified  her  2  hours  prior  that  Mr.  Fos- 
ter had  killed  himself,  a  body  had  been  found  at  Fort  Marcy  Park 
and  that  it  appeared  to  be  a  suicide.  That  was  from  the  initial  call 
we  had  from  the  Park  Police,  that  was  how  they  reported  it  to  us. 

So  she  had  known  for  that  time.  She,  like  everybody  who  knew 
Mr.  Foster  well — I  wish  I  could — I  take  that  back. 

I  am  not  in  a  position  to  say,  well,  since  I  have  vast  experience 
with  close  friends  committing  suicide,  I  can  tell  you  this  always 
happens,  or  this  is  generally  how  people  react.  I  don't.  I  have  never 
known  anyone  else  to  commit  suicide  that  was  close  to  me.  What 
I  can  tell  you  is  that  it  seemed  like  that  night  everybody  who  was 
particularly  close  to  Mr.  Foster  wanted  to  talk  about  it,  wanted  to 
talk  about  are  we  sure  it  was  a  suicide,  how  could  we  have  seen 
this  coming?  We  didn't  see  it  coming.  Is  there  anything  we  could 
have  done?  I  wonder  what  prompted  him  to  do  it?  That  was  the  re- 
action of  everybody,  not  just  that  night,  but,  quite  frankly,  for  the 
next  several  days. 

Mr.  Chertoff.  Mr.  Burton,  did  you  talk  to  Mrs.  Clinton  about 
the  fact  that  there  had  been  a  request  made  to  seal  Mr.  Foster's 
office? 

Mr.  Burton.  No. 

Mr.  Chertoff.  I  want  to  read  to  you  from  your  deposition  of  July 
5,  1995  at  page  67,  commencing  at  line  16.  Do  you  have  that? 

Mr.  Burton.  Yes. 

Mr.  Chertoff.  The  question  was  asked: 

Question:  What  did  you  do  that  evening  after  the  second  time  you  visited  Mr. 
McLarty  until  the  time  you  left  the  White  House? 

Answer:  That's  a  long  period  of  time.  I  spent  the  time  trying  to  get  more  informa- 
tion about  the  suicide.  I  spent  some  time  trying  to  notify  people  who  ought  to  be 
notified,  relatives,  friends,  professional  colleagues.  I  spent  some  time  making  some 
logistical  arrangements  as  to  where  people  were  going  to  be.  I  spent  some  time  as- 
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sisting  perhaps  on  the  press  release  that  went  out  that  night.  I  commiserated  with 
friends  and  colleagues  at  the  office  and  I  think  that  pretty  well  covers  it. 

Is  there  some  reason  you  didn't  mention  conversation  with  the 
First  Lady  in  that  answer? 

Mr.  Burton.  There  is  no  reason  I  didn't  mention  it,  no. 

Mr.  Chertoff.  Is  there  any  place  in  your  deposition  you  recall 
mentioning  that  you  had  spoken  to  the  First  Lady  that  night? 

Mr.  Burton.  I  don't  ever  recall  mentioning  it  in  my  deposition 
or  in  my  prior  testimony. 

Mr.  Chertoff.  Ms.  Mathews,  on  that  evening,  did  Mr.  Burton 
indicate  to  you  at  all  or  were  you  aware  in  any  way,  shape  or  form 
that  the  First  Lady  had  called  Mr.  Burton? 

Ms.  Mathews.  No,  sir,  I  was  not  aware  of  that  specific  call.  I  was 
away  from  the  desk,  as  we  discussed  previously,  several  times. 

Mr.  Chertoff.  Mr.  Burton  didn't  mention  to  you  at  any  point 
that  evening  the  First  Lady  just  called  and  I  spoke  to  her? 

Ms.  Mathews.  No,  sir,  we  did  not  discuss  the  First  Lady's  call. 
We  did  not  discuss  the  calls  that  were  being  made  or  received  that 
night. 

Mr.  Chertoff.  Mr.  Burton,  my  time  is  up,  but  let  me  leave  with 
you  this  question.  When  you  got  off  the  phone  with  the  First  Lady, 
did  she  tell  you  to  convey  any  sentiments  to  anybody  else  around? 
Did  she  say  let  everybody  know  you  have  my  support  or  my  condo- 
lences or  an3rthing? 

Mr.  Burton.  What  I  remember  leaving  the  conversation  with 
was  this  concept  that  it  might  be  helpful  to  learn  a  little  bit  about 
depression.  I  remember  she  specifically  said  that  she  thought  Mrs. 
Gore  might  be  a  resource  that  we  could  turn  to,  as  people  in  the 
White  House,  for  dealing  with  this  because  of  her  training  and  her 
experience  in  that  area. 

Mr.  Chertoff.  Maybe  you  missed  my  question.  My  question  was, 
at  any  point  in  the  call — which,  according  to  your  testimony,  you 
were  in  the  White  House,  she's  called  you  there,  it  is  the  only  call, 
according  to  the  record,  that  she  makes  to  the  White  House  other 
than  to  the  personal  residence  where  the  President  is  that  night — 
at  any  point  in  the  call,  did  Mrs.  Clinton  say  to  you,  please  convey 
to  everybody  my  feelings  about  how  terrible  this  is? 

Mr.  Burton.  I  don't  remember  that  comment,  no. 

Mr.  Chertoff.  She  never  said  to  you,  as  you're  sitting  there  with 
all  these  people  in  and  out  of  the  White  House,  please  tell  every- 
body else  in  the  White  House,  in  substance,  I  want  them  to  know 
this  is  a  terrible  tragedy  or  I  support  them  or  we  all  have  to  do 
something?  She  gave  you  no  sentiment,  no  thought,  no  idea  to  con- 
vey to  anybody  else  in  the  White  House  that  night? 

Mr.  Burton.  Mr.  Chertoff,  it  was  probably  the  most  thoughtful 
phone  conversation  I  had  with  anyone  that  night,  or  perhaps  over 
this  whole  period.  She  certainly  expressed  her  deep  grief  and  sad- 
ness to  me,  she  asked  me  how  I  was  doing.  I  think  your  question 
assumes  that  people  were  coming  in  and  out  of  the  Chief  of  Staffs 
Office.  I  told  her  that  I  had  been  spending  the  evening  notifying 
the  people  back  home,  back  in  Arkansas. 

Mr.  Chertoff.  But  my  question  to  you — I  just  need  to  get  this 
answer,  Mr.  Burton,  and  my  question  to  you  is,  this  is  a  call  to  you 
in  the  White  House.  You've  spoken  to  her  for  10  minutes.  At  no 
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point  does  the  First  Lady  say,  if  you  see  people  on  the  staff  at  the 
White  House,  please  tell  them  some  thought  or  some  sentiment  or 
some  wish  or  some  prayer  that  she  wants  to  convey  to  them? 

Mr.  Burton.  I  don't  recall  that.  That's  not  inconsistent  with  the 
way  she  is,  but  I  know  I  don't  recall  that.  I  don't  recall  it. 

Mr.  Chertoff.  Because  I  think  you  know  my  foUowup  question 
is  going  to  be,  did  you  tell  anybody  that  evening  that  you  had  spo- 
ken to  the  First  Lady  and  that  she  had  conveyed  any  kind  of  a 
thought  about  this  suicide? 

Mr.  Burton.  I  remember  telling  people  about  the  fact  of  the 
phone  call.  I  don't  recall  passing  along  any  message  from  the  First 
Lady  to  anyone. 

Mr.  Chertoff.  Who  did  you  tell  about  the  phone  call? 

Mr.  Burton.  Virtually  anybody  who  asked  me  about  who  did  you 
speak  to,  as  you  were  notifying  people,  who  have  you  talked  to. 

Mr.  Chertoff.  Did  you  tell  Ms.  Mathews,  who  was  sitting  right 
outside  in  the  secretarial  area? 

Mr.  Burton.  I  don't  recall  whether  I  told  Ms.  Mathews. 

Mr.  Chertoff.  Ms.  Mathews,  did  he  tell  you? 

Ms.  Mathews.  No.  As  I  said,  we  didn't  discuss  the  phone  calls 
that  were  coming  in. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  Mr.  Ben-Veniste. 

The  Chairman.  Mr.  Ben-Veniste. 

Mr.  Ben-Veniste.  Thank  you,  Mr.  Chairman. 

Mr.  Burton,  let's  go  back  over  these  details.  If  I  understand  your 
testimony  correctly,  you  were  the  person  designated  to  be  receiving 
information  that  evening,  and  to  be  notifying  individuals  back  in 
Arkansas? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  You  had  received  information  from  direct  con- 
versations with  the  Park  Police  officials  regarding  information  that 
they  had  learned  in  terms  of  the  identification  of  Mr.  Foster's  body, 
the  place  at  which  the  body  was  found,  and  various  details  concern- 
ing the  suicide? 

Mr.  Burton.  That  is  correct. 

Mr.  Ben-Veniste.  They  had  provided  to  you  information  that 
they  said  established  in  their  minds  that  this  was  a  suicide  and 
you  listened  to  that  information  and  you  passed  it  along? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Now,  you  were  told  by  Mr.  McLarty,  if  I  un- 
derstand your  testimony,  that  the  President  might  be  asking  you 
for  foUowup  details? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Mr.  McLarty  also  told  you  that  the  First  Lady 
might  be  calling  you  for  details? 

Mr.  Burton.  I  don't  remember  that  as  specifically  as  I  remember 
him  telling  me  that  the  President  would  ask  that,  but  I  generally 
recall  that. 

Mr.  Ben-Veniste.  But  you  were  there  in  the  White  House,  essen- 
tially you  were  the  command  post  for  the  receipt  and  dissemination 
of  information  at  this  point  to  the  close  friends  of  Mr.  Foster  who 
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needed  to  be  notified  and  to  those  in  the  White  House  who  were 
seeking  information? 

Mr.  Burton.  That's  correct.  To  be  fair,  there  were  others.  Ms. 
Huber,  for  example,  who  Mr.  Chertoff  mentioned,  too,  helped  notify 
people  back  in  Arkansas. 

Mr.  Ben-Veniste.  There  were  a  lot  of  people  that  had  to  be  noti- 
fied? 

Mr.  Burton.  That's  correct. 

Mr.  Ben-Veniste.  This  was  a  process  you  didn't  think  you  could 
be  perfunctory  in  the  notifications  given  the  tragedy  that  had  oc- 
curred? 

Mr.  Burton.  That's  correct. 

Mr.  Ben-Veniste.  Now,  for  example,  I  take  it  with  respect  to  no- 
tifying Mr.  Foster's  mother,  that  there  was  a  lot  of  planning  that 
went  into  that,  to  get  a  hold  of  Mr.  Frazier  and  to  get  a  hold  of 
the  preacher  who  accompanied  Mr.  Frazier  and  to  make  sure  all 
that  was  in  place  before  anything  about  this  went  out  over  the  air 
waves? 

Mr.  Burton.  There  were  several  phone  calls.  Mr.  Frazier  was 
quite  helpful  in  that  regard,  as  he  always  is. 

Mr.  Ben-Veniste.  So  it  was  not  any  big  surprise  to  you,  I  take 
it,  when  the  First  Lady  called  and  contacted  you  as  a  person  who 
would  be  the  repository  of  information  obtained  that  evening  from 
various  sources  about  this  tragedy? 

Mr.  Burton.  That's  correct. 

Mr.  Ben-Veniste.  If  I  understand  the  substance  of  what  you 
learned  in  that  conversation  and  you  imparted,  it  was  that  Mrs. 
Clinton  asked  you  whether  Mr.  Foster's  mother  had  been  advised 
of  his  death,  and  you  advised  her  of  the  circumstances  regarding 
Mr.  Frazier  and  the  preacher? 

Mr.  Burton.  That's  correct. 

Mr.  Ben-Veniste.  Then  she  asked  you  details  and  you  provided 
those  details  to  the  best  of  your  then-present  recollection,  which  I 
take  it  was  very  fresh  at  that  moment? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Including  the  awful  circumstances  of  the  de- 
tails of  how  he  had  shot  himself? 

Mr.  Burton.  That's  correct. 

Mr.  Ben-Veniste.  At  some  point  in  the  conversation,  the  con- 
versation turned  to  a  discussion  of  depression,  and  Mrs.  Clinton 
mentioned  that  Mrs.  Gore  had  done  a  great  deal  of  work  or  had  a 
repository  of  information  regarding  depression  and  suggested  that 
she  might  be  a  resource  for  the  White  House  staff  to  draw  upon 
in  the  hours  and  days  that  were  to  follow? 

Mr.  Burton.  Yes,  sir. 

Mr.  Ben-Veniste.  Did  anything  about  that  conversation  strike 
you  as  unusual  or  inappropriate  or  worse? 

Mr.  Burton.  Nothing  unusual;  nothing  inappropriate. 

Mr.  Ben-Veniste.  Was  there  anything  nefarious  that  occurred  in 
that  conversation? 

Mr.  Burton.  No,  sir. 

Mr.  Ben-Veniste.  Was  there  any  discussion  at  all  of  the  contents 
of  Mr.  Foster's  office  or  his  papers  or  any  such  thing? 

Mr.  Burton.  No,  sir. 
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Mr.  Ben-Veniste.  Now,  it  has  been  brought  out  by  my  friend, 
Mr.  Chertoff,  that  the  telephone  call  came  in  at  the  very  precise 
moment  that  the  White  House  electronic  records  show  that  the 
White  House  Counsel's  Office  suite  was  sealed.  In  your  mind,  is 
there  any  connection  between  that  event  and  the  fact  that  Mrs. 
Clinton  happened  to  have  called  you  at  that  moment? 

Mr.  Burton.  No,  sir. 

Mr.  Ben-Veniste.  Let's  turn,  if  we  will,  to  the  issue  of  the  phone 
number,  this  auxiliary  phone  number  which  has  been  described  by 
Mr.  Chertoff  and  others  as  the  mystery  phone  number.  Do  you  hap- 
pen to  know  whether  this  particular  phone  number  was  the  phone 
number  that  was  on  your  card? 

Mr.  Burton.  I  don't  know,  Mr.  Ben-Veniste,  I  just  don't  remem- 
ber. Mr.  McLarty  originally  gave  it  to  me  in  an  oral  conversation, 
gave  me  the  backup  White  House  switchboard  number  and  I  put 
in  it  my  Rolodex.  He  called  me  a  couple  of  times  and  asked  for  that 
number  and  I  gave  it  to  him. 

Mr.  Ben-Veniste.  Did  you  know  whether  this  was  a  number  in 
wide  circulation,  the  number  that  you  had  written  down? 

Mr.  Burton.  I  assumed  the  number  I  had  been  given  was  not 
a  number  in  wide  circulation. 

Mr.  Ben-Veniste.  Do  you  know  whether  that  was  the  only  num- 
ber that  was  available  to  circumvent  the  White  House  switchboard? 

Mr.  Burton.  I  know  it  was  not  the  only  number  to  circumvent 
the  White  House  switchboard. 

Mr.  Ben-Veniste.  Mr.  Chairman,  may  I  bring  to  the  Chair's  at- 
tention the  fact  that  we  had,  as  a  Committee,  in  our  staff  efforts 
to  identify  this  number,  contacted  Bell  Atlantic  as  early  as  Novem- 
ber and  had  made  repeated  requests.  They  were  the  ones  who  is- 
sued the  number  and  they  had  not  only  difficulty,  but  they  were 
not  able  to  provide  the  answer  to  the  listing  of  that  number. 

Now  that  we  have  the  number  identified  as  one  of  perhaps  many 
or  several  auxiliary  numbers  that  could  have  bypassed  the  White 
House  switchboard,  I  don't  see  any  nefarious  or  obstructionist  ei- 
ther motivations  or  possible  motivations  as  to  why  this  number 
would  have  not  been  provided  to  us  in  terms  of  the  identity  of  what 
it  was  at  the  very  earliest  moment  that  the  White  House  found  out 
about  it.  I  just  don't  see  it. 

At  this  point,  perhaps  Senator  Dodd. 

Senator  DODD.  The  purpose  of  these  numbers  was  because  the 
regular  White  House  number  would  often  be  busy,  would  it  not, 
and  people  couldn't  get  through? 

Mr.  Burton.  Yes,  sir. 

Senator  Dodd.  That  wasn't  an  uncommon  thing  to  encounter? 

Mr.  Burton.  In  addition  to  it  being  busy,  sometimes  it  rang  in- 
advertently, it  would  ring  for  10  minutes  before  somebody  could  get 
around  to  answering  it.  I  had  the  suspicion  that  the  auxiliary  num- 
bers had  a  higher  priority,  I  know  they  were  answered  earlier  by 
the  operators. 

Senator  Dodd.  Indeed,  the  President  had  been  on  the  television, 
on  the  Larry  King  show,  and  there  may  have  been — and  I  am  just 
speculating  at  this  point,  sitting  here  thinking  about  this  issue — 
there  may  have  been  many  people  who  called  in  to  comment  on  the 
President's  appearance  on  the  Larry  King  show? 
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Mr.  Burton.  That's  possible.  I  wouldn't  know. 

Senator  DODD.  I  want  to  commend  you,  Mr.  Burton.  I  thought 
you  provided  very  helpful  testimony  this  morning.  Again,  when 
suggestions  are  made  using  the  kind  of  language  we  are  talking 
about,  mystery  numbers  and  the  timing  of  calls  and  so  forth,  I 
think  your  testimony  about  the  content  of  this  call — and  I  think 
anyone  watching  or  listening  to  you  would  be  impressed  that  this, 
in  fact,  was  a  call  of  someone  who  wanted  to  know  more  informa- 
tion about  someone  who  had  been  very  close,  a  person  the  First 
Lady  worked  with,  had  known  a  long  time,  and  had  known  of  your 
close  association  with  Mr.  Foster,  going  back  to  days  in  Arkansas — 
I  am  impressed  by  the  humanity  of  it. 

Contrary  to  those  being  of  some  mystery  here,  I  think  it  sheds 
new  light  on  the  quality  of  people  we  are  talking  about.  Concern 
is  not  just  about  you,  but  other  people  who  would  be  affected  by, 
again,  a  close,  personal  friend  of  an  awful  lot  of  people  in  that 
building  and,  that  evening,  the  apparent  taking  of  his  own  life.  I 
thank  you  immensely  for  the  testimony.  You  have  been  extremely 
helpful.  I  think  it's  been  helpful  to  the  Committee. 

Mr.  Burton.  Thank  you.  Senator. 

The  Chairman.  Senator  Faircloth. 

Senator  Faircloth.  Thank  you,  Mr.  Chairman.  I  have  a  few 
questions.  One  thing  is,  Mr.  Burton,  I  would  like — I  guess  I  am 
more  interested  in  the  delay.  Why  it  took  so  long.  The  Wall  Street 
Journal  ran  this  on  November  10th.  Did  you  not  see  it  or  hear 
about  it  or  know  about  all  this  great  turmoil  to  try  to  locate  this 
number? 

Mr.  Burton.  I  recall  hearing  about  the  fact  that  there  had  been 
questions  propounded  to  Mrs.  Clinton  about  a  mystery  number  and 
some  deadline  coming  up.  I  knew  about  it  last  week,  which  is  when 
it  occurred  to  me  that  it  may  have  been  the  personal  phone  call 
that  I  had  taken  from  Mrs.  Clinton,  but  as  to  knowledge  prior  to 
last  week  about  putting  my  phone  call  with  her  together  with  any 
attempt  by  this  Committee  to  find  the  telephone  record,  no,  I  did 
not  see  it.  I  don't  subscribe  to  The  Wall  Street  Journal. 

Senator  FAIRCLOTH.  With  all  the  publicity  and  all  going  on  in 
Austin,  as  you  are  in  Austin  now,  as  well  as  everywhere  else,  it 
just  didn't  somehow  trigger  you  that  this  might  be  the  phone  call 
and  the  number  that  you  had,  no?  It  was  just  oblivious  to  you? 

Mr.  Burton.  Once,  it  did  occur  to  me. 

Senator  Faircloth.  But  you  are  sa3dng  that  was  last  week? 

Mr.  Burton.  That's  correct.  I  notified  counsel.  I  think  you  got 
the  information  from  the  White  House,  but  now,  unfortunately,  I'm 
in  Austin  practicing  law  and  not  able  to  track  the  goings  on  of  this 
Committee  and  its  work  on  a  daily  basis. 

Senator  FAIRCLOTH.  I  can't  dispute  you,  but  it  sure  does  seem 
unusual  with  as  much  publicity  as  that  number  had  and  the  White 
House  and  you  being  there,  that  months  could  go  by  and  you  not 
figure  that  this  might  be  something.  Who  issued  this  number? 

Mr.  Burton.  I  do  not  know. 

Senator  Faircloth.  Who  was  the  person  in  the  White  House 
that  normally  would  have  issued  these  numbers  and  arranged 
that?  Would  it  have  been  Patsy  Thomasson? 
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Mr.  Burton.  The  number  I  had  that  Mr.  McLarty  had  as  a 
backup  number  to  the  switchboard,  Mr.  McLarty  gave  to  me.  I 
don't  know  where  he  got  that.  I  had  assumed  he  got  it  from  what 
we  call  WHCA,  the  White  House  Communications  Agencies,  but  I 
am  not  sure  who  issues  them. 

Senator  Faircloth.  When  you  were  at  the  White  House,  how 
often  did  you  speak  with  the  First  Lady?  Was  it  on  a  daily  basis 
or  would  it  be  considered  a  not  ordinary  event  that  you  would 
speak  with  the  First  Lady? 

Mr.  Burton.  Having  a  conversation  of  this  nature,  a  10-minute 
telephone  conversation  was  an  extraordinary  event  for  me.  That's 
probably  why  I  remember  it  so  well.  Certainly,  I  would  exchange 
greetings  with  her  whenever  I  would  pass  her  in  the  hall  and  per- 
haps worked  on  a  project  or  two  in  which  she  was  involved  where 
we  had  a  little  more  substantive  conversation.  Then,  I  would  occa- 
sionally, as  Mr.  Chertoff  asked,  I  would  occasionally  go  over  to  the 
White  House  for  a  basketball  game  or  a  dinner  or  something,  and 
we  would  have  conversation,  but  it  is  hard  to  say  we  talked  X  num- 
ber of  times  a  week  or  a  month. 

Senator  FAIRCLOTH.  I  guess  I  am  having  trouble  understanding 
that  after  talking  to  Susan  Thomases,  Hillary  Clinton  called  you 
immediately,  just  to  reach  out.  She  had  a  long  conversation  with 
Susan  Thomases  and  she  called  you  just  to  reach  out  about  Vince 
Foster.  Are  you  telling  the  Committee  under  oath  that  the  First 
Lady  did  not  ask  you  to  do  anything,  or  not  to  do  anything,  in  re- 
gard to  Mr.  Foster's  office?  She  didn't  ask  you  to  seal  it,  not  seal 
it,  she  didn't  discuss  you  doing  anything  to  Mr.  Foster's  office? 

Mr.  Burton.  That's  correct,  she  did  not. 

Senator  FAIRCLOTH.  Did  anyone  else  talk  to  the  First  Lady  like 
Mr.  Nussbaum  or  Maggie  Williams  during  this  call?  I  mean,  did 
they  come  on  the  phone,  was  anybody  else  on  the  phone? 

Mr.  Burton.  No,  sir. 

Senator  FAIRCLOTH.  How  would  Mrs.  Clinton  have  gotten  this 
number  or  would  she  normally  have  had  a  list  of  these  numbers, 
or 

Mr.  Burton.  I  can  speculate.  Senator,  if  you  would  like  me  to  do 
that. 

Senator  FAIRCLOTH.  Go  ahead. 

Mr.  Burton.  Mr.  McLarty,  when  he  would  travel  and  would  need 
access  to  the  White  House,  was  not  particularly  good  at  remember- 
ing specific  individual's  direct  lines.  He  knew  the  switchboard  line, 
but  knew  you  couldn't  always  get  through  to  the  switchboard  so  he 
asked  for  and  received  a  backup  number.  My  suspicion  is  that  Mrs. 
Clinton,  who  you  may  remember  was  traveling  back  to  Arkansas 
at  that  time  because  her  father  was  very  ill  and  was  staying  with 
her  mother,  either  had  a  backup  number  herself — again,  this  is 
speculation — or  maybe  he  had  given  to  her  mother  that  backup 
number  to  where  if  you  needed  to  call  somebody  in  the  White 
House,  this  is  a  better  number  to  use  than  the  456-1414  number 
that  the  directory  assistance  gives  out  to  anyone  calling  and  asking 
for  the  White  House  switchboard.  But  that's  pure  speculation. 

Senator  Faircloth.  All  right.  Let  me  ask  you,  Ms.  Mathews. 

Ms.  Mathews.  Yes,  sir. 
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Senator  Faircloth.  Was  Gene  Sperling  at  the  White  House  on 
July  20th,  do  you  remember?  Did  you  ever  see  him,  was  he  in  the 
second  floor  offices? 

Ms.  Mathews.  Yes,  sir. 

Senator  Faircloth.  Has  Mr.  Sperling  ever  spoken  to  you  about 
seeing  anyone  going  in  or  out  of  Mr.  Foster's  offices  that  evening? 

Ms.  Mathews.  No,  sir,  he  has  not. 

Senator  Faircloth.  Mr.  Burton,  you  called  Maggie  Williams  at 
3:05  on  July  22nd.  When  you  were  here  the  last  time,  you  couldn't 
recall  why  you  had  called  her.  As  you're  here  today  and  have  had 
time  to  think  about  it  and  think  over  it,  and  I  am  sure  you  have, 
do  you  remember  why  you  called  Maggie  Williams  on  July  22nd? 

Mr.  Burton.  I  do  not.  Senator. 

Senator  FAIRCLOTH.  Your  memory  hasn't  improved  any  in  the 
past  month  or  two? 

Mr.  Burton.  It  has  probably  gotten  worse. 

Senator  Faircloth.  Do  you  know  a  man  by  the  name  of  Jim 
Lyons,  a  Denver  attorney? 

Mr.  Burton.  I  know  the  name.  Senator,  that's  all. 

Senator  Faircloth.  Did  you  ever  see  him  around  the  White 
House? 

Mr.  Burton.  It  may  be  that  I  met  Mr.  Lyons  on  one  occasion, 
somebody  introduced  me  to  him,  but  I  cannot  say  that  for  sure.  I 
don't  know  if  I  would  recognize  him  if  he  were  in  this  room. 

Senator  FAIRCLOTH.  Was  he  around  the  White  House  on  the 
night  of  July  22nd? 

Mr.  Burton.  I  have  no  recollection  of  that. 

Senator  Faircloth.  You  didn't  see  him? 

Mr.  Burton.  I  don't  know  that  I  was  around  the  White  House 
on  the  night  of  the  22nd. 

Senator  Faircloth.  The  Secret  Service  log  shows  that  he  was 
admitted  entrance  to  the  White  House  by  Bruce  Lindsey  that  night. 
Are  you  aware  that  Mr.  Lyons  worked  on  Whitewater  during  the 
campaign  in  1992? 

Mr.  Burton.  My  recollection  is  that's  where  I  heard  that  name. 

Senator  Faircloth.  Do  you  know  if  Mr.  Lyons  looked  at  any  files 
that  were  removed  from  Vince  Foster's  office 

Mr.  Burton.  Senator 

Senator  Faircloth.  — on  that  night  or  any  other  time? 

Mr.  Burton.  Senator,  I  don't  even  know  the  basic  premise  of 
your  question.  I  don't  know  anything  about  files  that  were  removed 
from  Mr.  Foster's  office,  and  I  certainly  don't  know  the  answer 
to 

The  Chairman.  You  answered  the  question. 

Mr.  Burton.  — whether  Mr.  Lyons  looked  at  such  files. 

Senator  Faircloth.  That's  all,  Mr.  Chairman. 

The  Chairman.  Senator  Grams.  Mr.  Chertoff. 

Mr.  Chertoff.  Mr.  Burton,  I  want  to  get  back  to  this  issue  of 
the  number.  This  number  is  an  auxiliary  number  used  to  go  around 
the  switchboard? 

Mr.  Burton.  I  do  not  know  that.  That's  based  on  what  my  un- 
derstanding was  of  what  was  in  the  letter  that  the  White  House 
had  sent  to  the  Committee  last  week. 
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Mr.  Chertoff.  Do  you  know  of  any  reason  why  Mrs.  Clinton 
simply,  if  she  wanted  to  track  you  down,  simply  wouldn't  call  the 
main  switchboard  or  call  Mr.  McLart/s  number  directly?    ■ 

Mr.  Burton.  She  may  not  have  known  Mr.  McLarty's  direct  ex- 
tension, but  I  don't  know  that.  The  first  part  of  your  question  about 
why  she  didn't  call  the  switchboard,  I  don't  know  the  answer  to 
that.  I  don't  know. 

Mr.  Chertoff.  Ms.  Mathews,  you  will  agree  with  me  at  this 
point  in  the  evening  the  phones  were  not  ringing  off  the  hook  at 
the  White  House;  right? 

Ms.  Mathews.  Yes,  sir,  as  I  testified  earlier. 

Mr.  Chertoff.  So  it  is  not  like  at  a  quarter  to  midnight  the  reg- 
ular switchboard  is  all  blocked  up? 

Ms.  Mathews.  May  I  just  clarify  that?  My  comment  applies  to 
where  I  was  sitting.  Of  course,  I  wasn't  where  the  White  House 
switchboard  is  so  my  comment  applies  to  the  place  I  was  at. 

Mr.  Chertoff.  You  were  in  the  suite  where  Mr.  Burton  was? 

Ms.  Mathews.  The  secretarial  area,  right,  yes,  sir.  I  just  wanted 
to  clarify. 

Mr.  Chertoff.  Now,  your  understanding,  Mr.  Burton,  was  that 
Mr.  McLarty  suggested  Mrs.  Clinton  might  want  to  call  you  to  get 
details  about  the  suicide? 

Mr.  Burton.  A  general  recollection  of  that. 

Mr.  Chertoff.  Did  he  tell  you  to  stay  by  the  phone  in  order  to 
wait  for  a  call? 

Mr.  Burton.  I  think  it  was  assumed  I  would  be  by  the  phone 
that  evening  because  of  the  other  duties  I  had. 

Mr.  Chertoff.  You  told  Mr.  McLarty  that  you  were  going  to  be 
in  his  office? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  So  Mr.  McLarty,  in  getting  in  touch  with  the 
First  Lady,  could  naturally  have  given  the  First  Lady  his  own 
phone  number  and  said  oh,  Mr.  Burton's  going  to  be  there  if  you 
want  to  reach  him? 

Mr.  Burton.  I  suppose  he  could  have,  yes,  sir. 

The  Chairman.  Let  me,  if  I  might,  I  just  think  we  are  getting 
close  to  a  time  and  I  don't  know  if  Senator  Sarbanes  or  Mr.  Ben- 
Veniste  want  to  propound  any  questions,  but  I  would  like  to  ask 
just  one.  Did  there  come  a  time  when  someone  from  the  White 
House  asked  you  about  this  telephone  number,  202-628-7087? 

Mr.  Burton.  I  don't  recall  that.  Senator. 

The  Chairman.  Did  you  have  a  conversation  with  Jane  Sher- 
burne about  this  number? 

Mr.  Burton.  No,  sir,  I  did  not. 

The  Chairman.  Did  you  advise  anybody  in  the  White  House 
about  this  telephone  number,  that  it  came  to  your  attention  that 
this  was  a 

Mr.  Burton.  Indirectly,  I  notified  my  counsel. 

The  Chairman.  When  did  you  do  that? 

Mr.  Burton.  Last  week. 

The  Chairman.  How  did  it  come  to  be  that  last  week  you  noti- 
fied— what  circumstances  did  you  come  to  that  it  suddenly  struck 
you  that  this  was  the  number  last  week?  How  did  that  come  to 
your  attention? 
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Mr.  Burton.  It  is  hard  to  remember  specifically.  It  was  early  in 
the  week.  I  traveled  to  Washington  early  in  the  week  last  week  and 
it  may  have  been  in  a  newspaper  I  saw. 

The  Chairman.  We  are  going  to  have  to  come  back.  I  want  to 
pursue  this  line  so  I  am  going  to  suggest — and  I  have  to  tell  you 
something,  now,  I  have  some  difficulty. 

Senator  Sarbanes.  What's  the  difficulty?  I  mean,  that's  unfair  to 
the  witness. 

The  Chairman.  I  have  some  difficulty  in  this.  You  are  telling  us 
that  last  week  when  you  were  Washington — did  you  volunteer  this 
or  did  you  call  up  the  White  House  and  tell  them,  by  the  way,  I 
might  know  what  this  number  is? 

I  would  like  to  know  how  he  advised  the  White  House  about  this. 

Mr.  Burton.  Excuse  me,  Mr.  Chairman.  This  number,  to  this 
day,  does  not  look  familiar.  As  I  told  Mr.  Chertoff,  I  recognized  this 
number  only  from  this  [indicating],  I  saw  a  headline  that  made  a 
reference  to  a  mystery  call  and  I  said,  I  wonder  if  that's  the  call 
that  Mrs.  Clinton  made  to  me.  I  notified  my  counsel,  who  in  a  sub- 
sequent conversation  with  the  White  House  volunteered  that  infor- 
mation, and  it  was  included  in  the  letter  that  you  had  sent. 

The  Chairman.  Did  you  speak  to  anybody  directly  at  the  White 
House? 

Mr.  Burton.  Prior  to 

The  Chairman.  Last  week. 

Mr.  Burton.  After  I  talked  to  my  attorney,  I  returned  a  call  to 
Miriam  Nimetz,  I  believe,  who  is  a  counsel  that  works  with  Jane 
Sherburne,  and  she  is  the  only  person  in  the  White  House  I  talked 
to  about  this  matter  last  week.  The  phone  call  was  merely  to  tell 
me  that  the  letter  had  been  sent. 

The  Chairman.  Are  you  saying  that  last  week,  you  came  into 
town,  and  you  saw  this  question  about  the  mystery  telephone  num- 
ber. Thereafter,  you  said,  well,  maybe  that's  the  number  that  Mrs. 
Clinton  called  me  on? 

Mr.  Burton.  I  did  come  into  town  last  week  and  last  week  I  saw 
the  fact  of  the  mystery  call  in  the  headlines. 

The  Chairman.  Where  was  that? 

Mr.  Burton.  It  may  either  have  been  at  my  Dallas  office  or  my 
Austin  office  before  I  traveled  up  here  where  I  saw  that,  but  as  to 
where  I  saw  it  in 

The  Chairman.  You  are  an  attorney,  you  understand  there  is 
some  significance  as  it  relates  to  whether  or  not  the  statement  that 
the  White  House  has  just  ascertained,  or  basically  the  assumption 
that  we  are  led  to  believe  that  they  just  found  out  about  this  num- 
ber, when  we  have  been  looking  for  this  number  and  it  just  so  hap- 
pens that  we  sent  interrogatories  out  about  this  number,  and  that 
is  the  first  time  you  learned  of  this  and  then  informed  your  coun- 
sel, and  you  called  your  counsel  and  you  said  maybe  this  is  the 
number;  is  that  what  you  did? 

Mr.  Burton.  I  said  they  are  looking  for  a 

The  Chairman.  I  am  not  looking  to  get  into  the  lawyer-client 
privilege,  but  I  am  trying  to  find  a  fact  pattern  here.  Did  you  call 
him  up  and  say  this  may  be  the  mystery  number  or  what? 
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Mr.  Burton.  When  I  learned  that  there  was  a  mystery  call  that 
had  been  from  Mrs.  Clinton's  mother's  condominium  to  the  White 
House. 

The  Chairman.  That's  the  first  time  you  ever  learned  about  this, 
you  haven't  followed  this  at  all? 

Mr.  Burton.  You  know  I  followed  it — I  followed  it  somewhat,  of 
course,  I've  testified  in  front  of  the  Committee. 

The  Chairman.  Mr.  Burton,  aren't  you  aware,  though,  that  the 
Committee  wanted  to  know  and  for  some  point  in  time  was  at- 
tempting to  ascertain  who  made  that  call  from  the  Clinton  resi- 
dence, what  that  number  was?  You  are  not  telling  us  that  for  the 
first  time  you  became  aware  of  this  last  week;  is  that  what  you  are 
suggesting? 

Mr.  Burton.  It  was  the  first  time  that  I  put  the  two  together; 
that  I've  never  been  asked  about  Mrs.  Clinton's  call  to  me  that 
evening  and  that,  therefore,  I  have  never  had  a  chance  to  testify 
about  that,  that  there  was  a  call. 

The  Chairman.  Wouldn't  it  be  more  accurate  to  say  that  because 
we  did  not  ask  you  specifically  whether  or  not  you  received  a  phone 
call  from  Mrs.  Clinton  that  you  did  not  answer  that?  Are  you  say- 
ing this  is  the  first  time,  last  week,  that  you  came  to  realize  that 
this  telephone  number  and  this  was  the  question  about  who  did 
Mrs.  Clinton  call,  and  if  it  wasn't  Mrs.  Clinton  from  the  Rodham 
residence,  who  was  it?  So  it  was  last  week  that  you  reached  out 
to  your  lawyer,  you  reached  out  to  him  and  said,  by  the  way,  that 
may  be  the  mystery  call,  or  the  mystery  number;  that's  what  you 
are  saying? 

Mr.  Ben-Veniste.  He  doesn't  know  the  number.  I  don't  think  he 
knows  the  number.  He's  consistently  testified  to  that  here  today. 

The  Chairman.  That  may  be,  but  you  are  saying  that  may  be  the 
call  that  was  made  and  that  may  be  the  number;  is  that  what  you 
are  saying? 

Mr.  Burton.  That's  right.  I  mentioned  that  to  my  counsel  last 
week.  That's  right.  When  I  heard  that  there  was  interest  in  a  call 
that 

The  Chairman.  How  did  you  learn  about  that  interest? 

Mr.  Burton.  Again,  I  don't  recall.  It  was  probably  from  reading 
a  newspaper  article,  but  I  can't  tell  you  for  sure. 

The  Chairman.  We  have  several  minutes  between  now  and  the 
vote,  so  we  will  return,  15  minutes?  Give  us  a  chance  to  get  there 
and  back,  10  minutes?  I  don't  think  we  have  much  more  to  go.  We 
will  return  in  10  to  15  minutes.  We  stand  in  recess. 

[Recess.] 

The  Chairman.  The  Committee  will  come  back  to  order. 

I  believe,  Mr.  Burton  and  Senator  Sarbanes,  we  can  finish  up 
within  a  relatively  short  period  of  time,  and  "relatively"  in  these 
situations  can  go  on  and  on  but  let  me  share  with  you,  Mr.  Burton, 
an  observation  that  I  make,  and  maybe  it's  not  fair,  but  I  don't 
mean  to  be  unfair.  You're  telling  this  Committee  that  you  do  recall 
Mrs.  Clinton  calling  you  on  the  evening  of  the  20th;  is  that  right? 

Mr.  Burton.  Yes,  Mr.  Chairman. 

The  Chairman.  Did  she  ask  you  to  do  anything? 

Mr.  Burton.  Other  than  what  I  have  mentioned  to  Mr.  Chertoff 
about 
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The  Chairman.  No,  no,  please.  Did  she  ask  you  to  do  anything? 

Mr.  Burton.  No,  other  than  using  Mrs.  Gore  as  a  resource. 

The  Chairman.  Fine,  I  understand  that.  I'm  not  trying  to  keep 
you,  but 

Mr.  Burton.  No,  I  understand. 

The  Chairman.  Did  she  ask  you  if  you've  seen  anybody?  Did  she 
ask  for  anyone? 

Mr.  Burton.  No,  sir. 

The  Chairman.  Did  Ms.  Mathews  tell  you  that  she  was  on  the 
phone? 

Mr.  Burton.  I  don't  recall  how  I  got  the  phone  call,  whether  I 
picked  up  the  phone  or  whether  Ms.  Mathews  answered  the  phone 
or  whether  someone  else  answered  the  phone. 

The  Chairman.  But  it  rang  on  your  line? 

Mr.  Burton.  I  don't  recall  which  line  it  rang  on.  They  are  multi- 
line phones  that  we  answer. 

The  Chairman.  You  were  in  the  Chief  of  Staffs  Office,  though? 

Mr.  Burton.  Yes,  sir. 

The  Chairman.  She  didn't  ask  for  Mr.  McLarty? 

Mr.  Burton.  I  don't  recall  that  she  did. 

The  Chairman.  Other  than  occasions  when  there  was  a  specific 
project  that  you  may  have  been  involved  in,  did  Mrs.  Clinton  ever 
call  you  before? 

Mr.  Burton.  Other  than  when  there  was  a  specific  project  we 
were  working  on,  no,  I  can't  think  of  her  having 

The  Chairman.  Where  was  Mr.  McLarty  at  that  time? 

Mr.  Burton.  He  was  at  the  home  of  Lisa  Foster,  the  widow  of 
Mr.  Foster. 

The  Chairman.  Mrs.  Clinton  knew  that,  didn't  she? 

Mr.  Burton.  She  did. 

The  Chairman.  I  don't  like  to  characterize  the  nature  of  things 
that  have  taken  place,  but  if  we  are  going  to  look  at  this  event  as 
you  have  described,  we're  suggesting  that  at  about  11:41  p.m.,  you 
got  a  phone  call  from  the  First  Lady  and  that  you  got  into  a  con- 
versation about  the  state  of  people's  minds,  how  are  you,  and  obvi- 
ously you  expressed  your  grief  and  your  concern  and  that  was  it, 
she  didn't  ask  you  to  find  Mr.  Nussbaum. 

You  see,  Mr.  Nussbaum  left  the  office  just  at  that  point  in  time, 
at  least  someone  left  Vince  Foster's  office  at  or  about  the  same  time 
that  that  call  came  in.  It  wouldn't  be  illogical  to  think  that  Mrs. 
Clinton  tried  to  reach  Mr.  Nussbaum  there  and  couldn't  reach  him? 

Mr.  Burton.  I  don't  understand  why  she  would  have  called  in  to 
the  Chief  of  Staffs  Office,  but 

The  Chairman.  Supposing  she  couldn't  get  Mr.  Nussbaum,  she 
had  just  spoken  to  Mr.  Nussbaum  or  that  she  called  there  and 
couldn't  find  him  there,  did  she  call  the  Chief  of  Staffs  Office?  You 
see,  the  fact  is  that  she  calls  you  and  you  say  that  you  remember 
this  and  the  circumstances  in  which  this  comes  to  your  attention 
and  why  really,  why  the  publicity  given  the  fact  of  who  made  this 
call.  This  wasn't  just  a  call  from  the  White  House.  This  had  been 
described  heretofore  as  a  call  coming  from  Mrs.  Clinton's  mama's 
residence,  from  the  Rodham  residence  during  this  period  of  time 
when  she  just  spoke  to  you  for  10  minutes  about  a  possible  re- 
source for  your  grief. 
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We  had  another  very  prominent  lawyer  here  who  made  lots  of 
phone  calls,  and  she  was  reaching  out  to  all  these  people  to  share 
with  them  in  this  difficult  period  of  time,  which  I  understand  is  dif- 
ficult, I  don't  mean  to  deprecate  the  impact  when  someone  loses  a 
loved  one  under  any  circumstances,  let  alone  such  a  shocking  way. 
I  have  to  ask  you,  she  didn't  ask  you  if  Bernie  had  given  you  any 
messages? 

Let  me  ask  you,  did  she  talk  to  you  about  securing  the  shop  up- 
stairs? 

Mr.  Burton.  She  did  not  talk  about  that.  If  I  can  correct  one  as- 
sumption you  made  in  your  last  statement,  Mr.  Chairman,  she 
didn't  call  merely  to  talk  about  depression.  That  was  after 

The  Chairman.  You  brought  it  up? 

Mr.  Burton.  After  we  had  talked  about  the  specific  reason  she 
called,  which  was  what's  being  done  to  notify  the  people  in  Arkan- 
sas and  what  can  you  tell  me  about  what  the  Park  Police  know. 
I  haven't 

The  Chairman.  Let  me  ask  you  this:  Didn't  she  tell  you  Maggie 
Williams  was  talking  to  people  about  notifying  people  in  Arkansas? 

Mr.  Burton.  If  she  did,  I  don't  recall  that. 

The  Chairman.  She  didn't  tell  you  to  check  with  Maggie  as  it  re- 
lated to  who  the  people  were  who  were  being  notified? 

Mr.  Burton.  I  don't  recall  that,  no,  Senator. 

The  Chairman.  Did  she  tell  you  that  she  had  spoken  to  Maggie 
Williams? 

Mr.  Burton.  I  don't  remember  if  she  did. 

The  Chairman.  Did  she  tell  you  she  had  just  spoken  to  Susan 
Thomases? 

Mr.  Burton.  I  don't  recall  that. 

The  Chairman.  Did  she  tell  you  that  she  had  reached  out  to 
Harry  Thomasson  and  had  spoken  to  him? 

Mr.  Burton.  I  do  not  recall  that. 

The  Chairman.  You  see  the  reasons  I'm  indicating,  these  are 
people  who  heretofore  she  had  contacted,  so  if  you're  going  to  be 
contacting  people,  what  people  specifically  did  she  ask  you  to  con- 
tact? Did  she  go  through  a  list  of  people  that  you  would  contact? 

Mr.  Burton.  The  one  I  remember  that  we  focused  on  was  Mr. 
Foster's  widowed  mother,  and  I  got  her  comfortable  with  the  con- 
cept that  we  had  taken  care  of  that  fully. 

The  Chairman.  Who  had  taken  care  of  that? 

Mr.  Burton.  I  had  taken  care  of  that  along  with  the  help  of 
some  friends  in  Hope,  Arkansas,  Mr.  Frazier,  his  wife  and  the  Rev- 
erend Roark,  who  were  going  to  go  out  there  and  visit  with  Alice 
May  Foster  at  her  home  and  let  her  know,  and  that  seemed  to  give 
Mrs.  Clinton  some  comfort. 

The  Chairman.  You  didn't  have  any  messages  that  you  were  in- 
structed to  give  to  anybody? 

Mr.  Burton.  No,  Mr.  Chairman. 

The  Chairman.  OK. 

Mr.  Chertoff 

Mr.  Chertoff.  Mr.  Burton,  the  person  who  you're  telling  us  told 
Mrs.  Clinton  to  reach  out  for  you  about  details  of  the  death  was 
Mr.  McLarty? 
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Mr.  Burton.  I  think  I've  testified  that  the  call  did  not  come  as 
a  surprise.  I  specifically  remember  Mr.  McLarty  taking  me  up  with 
the  President  for  that  purpose,  and  I  generally  remember,  although 
it's  not  specific,  I  can't  remember  the  specific  time,  him  telling  me 
that  Mrs.  Clinton  might  be  calling  to  get  more  details. 

Mr.  Chertoff.  Now,  did  you  tell  Mr.  McLarty  afterwards  that 
you  had  spoken  to  Mrs.  Clinton? 

Mr.  Burton.  I  don't  remember  if  I  did. 

Mr.  Chertoff.  Did  Mrs.  Clinton  ask  for  Mr.  Nussbaum? 

Mr.  Burton.  I  don't  recall  that  she  did. 

Mr.  Chertoff.  You  understood,  and  presumably  Mrs.  Clinton 
did,  that  Mr.  Nussbaum  worked  very  closely  with  Mr.  Foster,  they 
were  side  by  side  in  offices? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  Mrs.  Clinton  didn't  ask,  how  is  Bernie  doing? 

Mr.  Burton.  She  may  well  have.  I  just  don't  remember  that.  I 
remember  the  parts  of  the  conversation  that  we  have  talked  about 
here  this  morning. 

Mr.  Chertoff.  Did  she  ask  to  talk  to  Bernie  Nussbaum? 

Mr.  Burton.  No,  not  that  I  recall. 

Mr.  Chertoff.  Did  you  mention  to  Mr.  Nussbaum  that  you  had 
talked  to  Mrs.  Clinton? 

Mr.  Burton.  I  have  testified  previously,  I  don't  remember  if  I 
talked  to  Mr.  Nussbaum  that  evening. 

Mr.  Chertoff.  Did  Mrs.  Clinton  ask  about  a  note? 

Mr.  Burton.  I  don't  know.  I  suspect  when  I  was  relaying  the  in- 
formation that  I  had  from  the  Park  Police,  to  the  extent  they  had 
said  there  was  not  a  note  found,  I  would  have  told  her  that,  but 
I  don't  recall  any  discussion  one  way  or  another  about  that. 

Mr.  Chertoff.  Now,  you  testified  earlier  that  the  two  purposes 
of  the  call  you  remember  was  first,  to  find  out  about  your  notifica- 
tions and  second,  to  get  the  information  about  the  circumstances  of 
the  death.  You  told  her  that  the  Park  Police  had  not  found  a  note? 

Mr.  Burton.  If  I  knew  that  at  the  time,  I  certainly  would  have 
told  her  that.  I  just  don't  remember  if  I  knew  that  at  the  time.  I 
don't  recall  one  way  or  the  other. 

Mr.  Chertoff.  Did  she  ask  you  the  next  question  that  naturally 
comes  to  mind,  has  anybody  looked  for  a  note  in  his  office? 

Mr.  Burton.  I  don't  recall  any  discussion  about  a  note,  but 

Mr.  Chertoff.  She  didn't  exhibit  interest  in  pursuing  the  note? 

Mr.  Burton.  I  don't  recall.  I  don't  recall  very  well  that  part  of 
the  discussion  about  the  details  surrounding  the  suicide,  with  the 
exception  of  the  discussion  about  the  placement  of  the  gun. 

Mr.  Chertoff.  Now,  the  discussion  about  the  placement  of  the 
gun  came  in  the  context  of  your  describing  to  her  what  you  had 
learned  from  the  Park  Police? 

Mr.  Burton.  Yes,  sir. 

Mr.  Chertoff.  You  volunteered  that  to  her? 

Mr.  Burton.  I  did. 

Mr.  Chertoff.  Did  she  indicate  she  had  heard  that  before? 

Mr.  Burton.  I  don't  recall  that,  no.  I  felt — I  guess  my  assump- 
tion is  she  had  not  heard  the  details  before,  that's  why  she  was 
asking  me  about  them. 
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Mr.  Chertoff.  So  your  understanding  is  you  were  the  first  per- 
son to  tell  her  that? 

Mr.  Burton.  About  the  details  of  the  suicide? 

Mr.  Chertoff.  Right. 

Mr.  Burton.  About  the  fact  of  the  suicide 

Mr.  Chertoff.  About  that  very  important  and  graphic  detail. 

Mr.  Burton.  That's  my  recollection,  yes,  sir. 

Mr.  Chertoff.  In  what  you  have  described  to  us  previously  as 
an  extraordinary  conversation? 

Mr.  Burton.  Yes. 

Mr.  Chertoff.  Does  it  surprise  you  that  in  her  affidavit,  Mrs. 
Clinton  has  no  recollection  of  making  this  call  or  of  talking  to  you? 

Mr.  Burton.  Not  really. 

Mr.  Chertoff.  Does  it  surprise  you  that  she  has  no  recollection 
of  the  call  in  which  she  first  learned  that  Vincent  Foster  had  shot 
himself  with  a  gun  in  his  own  hand? 

Mr.  Burton.  She  may  have  had  that  detail  before  she  talked  to 
me. 

Mr.  Chertoff.  Now  you  think  she  may  have  had  it  before? 

Mr.  Burton.  No,  she  may  have  known  that  he  killed  himself  and 
perhaps  that  he  used  a  gun.  What  I  described  to  her  were  the  facts 
the  Park  Police  had  told  me  that  indicated  it  was  a  suicide  as  op- 
posed to  somebody  putting  a  gun  in  his  hand. 

Mr.  Chertoff.  I'm  sorry,  you  had  a  discussion  with  her  about 
what  the  Park  Police  told  you  to  the  effect  that  it  was  a  suicide  and 
not  that  someone  had  planted  a  gun  in  his  hand? 

Mr.  Burton.  What  the  Park  Police  told  me,  they  said  he  killed 
himself,  it  was  a  suicide  and  I  asked  a  question,  I'm  a  former  news- 
paper reporter,  I  asked  a  question  to  the  Park  Police,  how  do  you 
know  it  was  a  suicide,  and  then  in  fairly  graphic  detail  the  Park 
Police  described  for  me  what  it  was  about  the  scene  that 

The  Chairman.  What  did  they  say?  Before,  I  thought  you  indi- 
cated and  had  described  that  he  put  the  gun  in  his  mouth.  Didn't 
you  just  say  that  before? 

Mr.  Burton.  He  did,  but.  Senator,  I  think  the  motion  you  just 
made  is  evidence  of  why  that  convinced  me  it  was  a  suicide. 

The  Chairman.  I  understand  that,  but  did  you  indicate  that  he 
committed  suicide  with  a  gun  by  putting  it  in  his  mouth? 

Mr.  Burton.  Even  more  specifically  than  that,  Mr.  Chairman. 

The  Chairman.  You  did?  Tell  us. 

Mr.  Burton.  I  relayed  what  the  Park  Police  had  told  me. 

The  Chairman.  I  want  to  hear  exactly  what  you  said  in  this  con- 
versation. What  did  you  say  to  Mrs.  Clinton  about  this? 

Mr.  Burton.  The  part  of  the  conversation  I  remember  telling 
Mrs.  Clinton  that  I  felt  rather  uncomfortable  about  was  the  fact 
that  the  gun  had  been  placed  into  his  mouth  upside  down  and  that, 
in  fact,  his  thumb  had  been  where  the  trigger  was.  The  Park  Po- 
liceman explained  to  me  that  is  generally  a  sign  of  a  suicide  be- 
cause most  people  think  they  can  do  just  what  you  did,  Mr.  Chair- 
man, which  is  point  the  gun  in  and  use  your  trigger  finger  to  use 
it.  That's  a  fairly  graphic  detail,  it  makes  me  a  little  uncomfortable, 
even  now,  recounting  it  even  though  this  information  is  old. 
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The  Chairman.  Mr.  Burton,  I  want  you  to  know  I  believe  you  as 
it  relates  to  the  description,  and  that  then  goes  back  to  the  ques- 
tion which  Mr.  Chertoff  will  now  put  to  you. 

Mr.  Chertoff.  Do  you  think  she  forgot  the  conversation  the 
evening  of  Mr.  Foster's  death  in  which  you  graphically  described  to 
her  the  fact  that  Mr.  Foster's  gun  was  upside  down  in  his  mouth 
and  that  the  trigger  guard  caught  his  thumb?  You  think  she  forgot 
that? 

Mr.  Burton.  You're  asking  me  to  speculate  on  her  state  of  mind? 

Mr.  Chertoff.  In  your  mind,  this  was  a  memorable,  graphic  de- 
scription of  a  memorable,  indelible  event;  correct? 

Mr.  Burton.  Yes. 

Mr.  Chertoff.  She  doesn't  even  remember  talking  to  you,  ac- 
cording to  the  affidavit.  Did  you  get  the  sense  she  wasn't  paying 
attention? 

Mr.  Burton.  No,  sir. 

Mr.  Chertoff.  Let  me  ask  you  this.  Going  back  to  this  issue  of 
the  telephone  number,  it's  like  an  obstacle.  Your  testimony  is  she 
called  you  for  about  10  minutes  on  that  night,  and  the  White 
House  has  told  us  it's  to  this  telephone  number.  Now,  there's  only 
two  possibilities  about  how  someone  could  have  made  a  call  on  that 
number.  Either  Mrs.  Clinton  had  the  number  in  her  possession  and 
chose  to  use  that  number  in  order  to  call  you,  or  someone  left  her 
that  number. 

Let's  take  the  first  possibility  because  I  want  to  work  through 
this  with  you.  If  she  had  the  number  with  her  because  it  was  the 
standard  number  that  she  would  use  to  go  around  the  switchboard 
or  to  make  a  priority  call,  the  question  is  why  would  it  take  weeks 
and  weeks  for  the  White  House  to  say  oh,  that  number  is  the  num- 
ber Mrs.  Clinton  used  to  use  to  get  past  the  switchboard? 

Mr.  Burton.  I'm  really  not  qualified  to  answer  the  question  on 
the  White  House  search  for  that  number  or  who  has 

Mr.  Chertoff.  But  you  follow  my  logic  here?  If  this  is- 


Senator  Sarbanes.  I  don't  think  this  witness  ought  to  be  asked 
to  respond  to  Mr.  Chertofi's  speculation.  Now,  this  has  gone  on  for 
quite  some  time.  It's  not  fair  to  Mr.  Burton.  I  think  he's  tried  to 
be  a  straightforward  witness  here  today.  He  gets  asked  questions 
that  suggest  there's  a  factual  basis,  I  can  see  him  struggling  with 
it,  and  there  is  no  factual  basis  for  these  questions. 

The  Chairman.  Senator  Sarbanes,  you  are  correct.  You  are  cor- 
rect, and  as  it  relates  to  Members  making  an  observation  about 
what  may  trouble  them,  but  in  terms  of  asking  Mr.  Burton  as  it 
relates  to  speculating  how  and  why,  I  think  we're  going  too  far  and 
I'm  going  to  ask  counsel  to  refrain  from  doing  that.  If  he  wants  to 
say  these  are  things  that  are  troubling  in  our  findings,  we  can  do 
that,  but  I  don't  think  we  should  ask  Mr.  Burton  to  speculate  on 
the  how  and  why. 

Mr.  Chertoff.  Let  me  move  on,  Mr.  Chairman,  and  ask  this 
question.  Mr.  Burton,  did  she  indicate  to  you  in  the  telephone  call 
that  someone  had  left  her  this  number  to  call? 

Mr.  Burton.  I  don't  remember  any  discussion  during  the  call, 
and  I  have  no  recollection  whatsoever  as  to  what  line  she  called  in 
on,  what  number  she  called,  whether  it  was  a  White  House  switch- 
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board  number  or  another  number.  I  have  no  memory  whatsoever 
of  that. 

Mr.  Chertoff.  Let  me  go  back  to  the  questions  that  the  Chair- 
man asked  you  right  before  we  broke.  You  don't  have  any  recollec- 
tion of  the  specific  telephone  number.  That's  your  testimony;  right? 

Mr.  Burton.  That's  correct. 

Mr.  Chertoff.  The  only  recollection  you  carry  with  you  is  your 
recollection  that  on  that  evening  you  had  a  10-minute  telephone 
call  with  Mrs.  Clinton;  correct? 

Mr.  Burton.  A  telephone  call  that  I  would  have  guessed  would 
have  been  10  to  15  minutes. 

Mr.  Chertoff.  Now,  the  chain  of  events  that  leads  to  you  being 
back  here  before  the  Committee  begins,  according  to  your  testi- 
mony, when  it  suddenly  strikes  you,  something  strikes  you  that  in- 
dicates that  you  may  have  some  information  about  a  telephone  call. 
Is  that  your  testimony? 

Mr.  Burton.  Something  I  read  last  week,  I  believe,  indicated  to 
me  for  the  first  time  that  the  mystery  number  might  be  a  White 
House  number. 

Mr.  Chertoff.  What  did  you  read? 

Mr.  Burton.  I  don't  recall.  It  seems  like  maybe  it  was  one  of  the 
news  bulletins  or  something  that  summarizes  news,  and  there  may 
have  been  a  story  early  in  the  week. 

Mr.  Chertoff.  This  is  last  week? 

Mr.  Burton.  This  is  last  week.  Newsday,  perhaps,  had  a  story 
last  week.  Again,  it  was  a  summary  in  a  bulletin  of  some  kind  that 
said  they  thought  the  number  might  be  a  circumventing-the-White- 
House-switchboard  number. 

Mr.  Chertoff.  I  don't  think  the  story 

Mr.  Burton.  I  may  be  remembering  wrong.  All  I  know  is  last 
week  I  read  something  that  made  me  think  for  the  first  time  that 
a  mystery  number  the  Committee  was  looking  for  might  in  fact 
have  gone  to  the  White  House,  there  was  some  possibility  of  that, 
which  made  me  think  that  maybe  it  was  the  phone  call  I  had  with 
Mrs.  Clinton,  at  which  point  I  notified  counsel. 

Mr.  Chertoff.  The  letter,  the  first  inkling  that  we  had,  that 
anybody  had  and  that  was  reported,  that  this  might  have  been  a 
number  that  would  go  to  the  White  House,  to  a  White  House  phone 
around  the  switchboard,  was  when  the  White  House  submitted  the 
letter  of  December  7,  which  already  contained  a  summary  of  your 
testimony,  so  it  can't  be  that  you  read  that  in  the  newspaper. 

The  question  is  this:  When  you  read  in  the  newspaper  stories 
about  the  Committee  trying  to  find  out  who  Mrs.  Clinton  called  on 
that  night,  on  an  unidentified  number,  what  was  it  that  made  you 
think  that  this  was  a  call  to  you  at  the  White  House? 

Mr.  Burton.  There  was  something  last  week  that  for  the  first 
time  made  me  put  into  the  universe  of  possible  numbers  a  White 
House  number.  The  reason  a  White  House  number  hadn't  been  in 
that  universe  prior  to  that  is  how  could  it  be  a  mystery  number  if 
it  was  a  White  House  number. 

Mr.  Chertoff.  That's  a  very  good  point.  How  could  it  be  a  mys- 
tery number  if  it's  a  White  House  number.  So  what  was  it,  how  did 
the  penny  drop  last  week  that  made  you  say,  even  though  they're 
describing  it  as  a  mystery  number,  I  think  it's  probably  the  time 
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that  Mrs.  Clinton  called  me  when  I  was  sitting  in  Mr.  McLarty's 
office? 

Mr.  Burton.  All  I  can  tell  you  is  I  think  it  was  something  I  read 
last  week,  but  if  you're  telling  me  it  didn't  come  out  until  after 
that,  then  maybe  my  memory  is  faulty,  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  You  went  to  your  attorney  with  this  informa- 
tion? 

Mr.  Burton.  I  did.  As  soon  as  it  dawned  on  me  that  that  was 
a  possibility,  I  told  my  attorney. 

Senator  Sarbanes.  Mr.  Burton,  I  must  say  I  think  you've  tried 
to  be  a  very  straightforward  witness  here  today.  The  only  point  I 
want  to  make  is  you  get  asked  these  questions  that  seem  to  sug- 
gest there's  a  factual  basis  for  them.  In  other  words,  did  you  see 
so-and-so,  did  you  talk  to  so-and-so  and  so  forth.  In  many  instances 
there's  no  factual  basis  for  that,  it's  a  speculation,  and  I've  seen 
you  struggle  with  a  question  because  I  think  you've  assumed  since 
the  question  was  put  to  you,  that  there  must  be  some  basis  in  fact 
for  the  question.  In  many  instances,  that's  simply  not  the  case,  and 
I  think  your  struggle  to  recall  as  best  you  can  what  took  place  here 
has  been  commendable. 

Now,  it  seems  to  me  you've  come  forward  with  some  information 
that  helped  resolve  these  questions  that  have  been  asked.  I  mean, 
a  great  to-do  has  been  made  about  this  phone  call.  You  can't  iden- 
tify the  number,  and  that's  still  your  position  here  today,  but  you 
do  remember  the  telephone  call  and  that,  it  seems  to  me,  answers 
the  so-called  mystery  over  this  phone  call  that  was  placed  from  the 
Rodham  residence  in  effect  to  the  White  House,  so  I  want  to  thank 
you  for  trying  to  help  out  the  Committee. 

Ms.  Mathews,  you're  back  here  a  second  time.  I'm  not  all  to- 
gether clear  why,  but  I  think  both  times  you've  tried  to  tell  us  what 
you  remember  or  what  you  know,  and  I  think  your  testimony  has 
been  consistent  throughout. 

The  Chairman.  I'm  going  to  make  an  observation  and  then  cer- 
tainly my  colleagues  should  have  the  right,  if  they  want  to,  to  re- 
spond or  make  an  observation.  I  don't  intend  to  raise  any  more 
questions  with  the  witnesses,  but  I  would  observe  this,  that  this  is 
what  troubles,  I  believe,  some  of  the  Members  of  the  Committee. 
Maybe  the  characterization  of  this  as  a  mystery  number  may  or 
may  not  be  quite  fair,  but  obviously  it  was  a  mystery  to  this  Com- 
mittee, and  we  made  attempts  to  ascertain  from  what  we  thought 
were  reasonable  efforts  with  the  phone  company. 

The  White  House  was  aware  of  this.  They  were  aware  we  were 
looking  for  this  number  for  quite  a  period  of  time,  and  I  think  it 
is  rather  disingenuous  to  submit  a  letter  to  us  dated  December  7, 
which  is  now  well  known,  stating  that  this  letter  is  in  response  to 
the  Chairman's  letter  of  December  5  seeking  information  regarding 
a  telephone  number  as  if  this  was  the  first  time,  this  was  the  first 
time  that  they  learned  about  our  concern.  This  was  no  mystery. 

If  there  was  any  real  effort,  I  have  to  believe  that  they  didn't 
need  you,  Mr.  Burton,  coming  forward  when  you  did  to  suggest 
that  hey,  by  the  way,  this  might  be  the  number.  I  have  a  tough 
time  really  understanding  why  it  took  you  coming  forward,  and  I'm 


1724 

not  quarreling  with  you,  to  make  a  determination,  or  why  it  took 
Mrs.  CUnton's  lawyers  or  Mrs.  Clinton  herself,  to  the  point  that  we 
had  to  send  a  deposition  to  ask  about  this. 

Even  then  the  responses,  if  I  could  have  the  responses,  certainly 
do  not,  I  believe,  adequately  reflect  what  you  indicated  to  us  took 
place,  and  that  is,  "I  do  not  recall  the  people  I  spoke  to."  I  under- 
stand that.  "Spoke  with  people.  Telephone  records  of  my  mother 
provided.  I  called  my  Chief  of  Staff  Margaret  Williams  at  her 
home,  Harry  Thomasson,"  we  know  that,  "Susan  Thomases."  She 
made  all  these  phone  calls  from  her  home  and  then  this  number 
for  the  first  time  appears.  There's  no  indication  that  the  White 
House  switchboard  was  jammed,  11:40  some  odd  in  the  evening, 
none  at  all.  After  she  gets  off  the  phone  with  Susan  Thomases,  she 
places  a  call  immediately,  not  a  long  period  of  time,  immediately 
to  the  White  House,  to  this  number,  and  still  doesn't  remember  the 
phone  call. 

So  I  don't  think  it's  unreasonable  for  this  Committee  to  wonder 
why  is  it  and  how  is  it  that  this  number,  which  was  a  manner  to 
come  around  the  usual  switchboard,  was  used  that  evening,  and 
that  a  phone  call  in  such  graphic  terms  as  described  by  yourself, 
as  it  relates  to  one  piece  of  this,  would  not  be  recalled.  I  mean,  you 
are  describing  to  the  First  Lady  the  reason  that  the  Park  Police  felt 
this  was  suicide.  Isn't  that  true? 

Mr.  Burton.  Yes,  Mr.  Chairman. 

The  Chairman.  It  was  graphic? 

Mr.  Burton.  Yes,  Mr.  Chairman. 

The  Chairman.  It  was  disturbing  to  you? 

Mr.  Burton.  Yes,  Mr.  Chairman. 

The  Chairman.  That's  why  I'm  puzzled,  that  something  so  tragic 
as  this  death  and  the  conveyance  not  only  that  it  was  a  suicide,  but 
the  manner,  the  manner  in  which  the  police  arrived  at  the  conclu- 
sion that  it  was  a  suicide,  that  there  would  be  no  recollection  about 
that,  particularly  as  it  relates  to  a  friend  and  colleague  of  many 
years,  that  being  Mr.  Foster. 

You  see,  that's  why  some  people  think  that  White  House  re- 
sponses were  less  than  straightforward  and  candid  and  that  they 
have  been  somewhat  disingenuous  with  this  Committee.  By  the 
way,  I've  dealt  with  other  agencies  like  that.  In  dealing  with  the 
CIA,  when  I  was  on  the  Intelligence  Committee,  you  had  to  ask 
them  exactly,  precisely,  did  so-and-so  come  in  at  exactly  such  a  pe- 
riod of  time.  Otherwise,  they  would  find  more  ways  to  say,  well, 
you  didn't  ask  that  question.  You  have  to  ask  the  perfect  question 
to  get  an  honest  response. 

I'm  not  suggesting  that  of  you,  but  I  am  suggesting  that's  what 
I  think  troubles  at  least  this  Senator  as  it  relates  to  the  manner 
in  which  we  finally  learn  about  this  number  that  I  think  could 
have  been  provided  to  us  very  easily  when  we  raised  this,  if  there 
was  good  faith  being  exercised  by  the  White  House  in  connection 
with  this.  That's  an  observation  I  make  and  I  recognize  that  others 
may  have  different  interpretations,  and  that  would  be  fair.  Senator 
Sarbanes,  as  I  indicated 

Senator  Sarbanes.  I  must  say,  Mr.  Chairman,  some  Members  of 
this  Committee  have  extraordinary  memories.  I  would  like  to  see 
them  tested  under  the  circumstances  that  occurred  at  the  time 
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around  Foster's  suicide  and  see  whether  2  years  later  they  could 
remember.  Now,  what  Mrs.  Clinton  said  in  her  affidavit  was  that 
that  evening  and  the  days  following  were  a  time  of  grief  and  shock, 
I  do  not  recall  all  the  people  I  spoke  with  that  evening,  although 
I  know  I  spoke  with  my  husband  and  to  others  who  shared  my 
grief  over  Vince's  death. 

She  then  says  the  telephone  records  her  mother  provided  indi- 
cated the  calls  were  made  to  Margaret  Williams,  Harry  Thomasson, 
Susan  Thomases,  Carolyn  Huber  and  her  brother.  Then  she  says, 
"Also,  I  do  not  specifically  remember  these  calls  2  years  later,  they 
make  sense  to  me,  given  that  these  people  are  some  of  my  closest 
friends  and  colleagues."  So  it's  not  as  though  she  specifically  has 
a  remembrance  there  and  not  a  remembrance  here. 

Now,  I  think  Mr.  Burton  has  done  his  best  to  help  provide  help- 
ful information.  The  phone  company  itself  couldn't  identify  this 
number.  I  mean,  Mr.  Burton  is  getting  worked  over  here  today 
about  this  number,  when  the  phone  company  itself  in  response  to 
the  staff  of  this  Committee  was  unable  to  identify  this  number.  I 
guess  if  you  want  to  ask  Ms.  Sherburne  further  about  how  they  fi- 
nally seemed  to  track  it  down,  that's  fine. 

She's  indicated  the  efforts  they  made  and,  in  fact,  when  she  was 
here  and  was  being  taken  to  task  said  she  thought  she  was  trying 
to  be  helpful  and  instead  she  gets  chewed  up  about  it,  but  I  haven't 
heard  any  testimony  from  these  two  witnesses  that  does  anything 
other  than  help  to  give  me  some  answers  to  questions  that  were 
being  raised,  despite,  I  think,  efforts  to  draw  them  into  improper 
speculation  and  despite  questions  put  to  them  that  seem  to  contain 
a  factual  premise  that  is  not  there,  as  a  matter  of  fact. 

Questions  were  being  put  to  you  such  as  you  mean  to  say  that 
you  didn't  talk  to  so-and-so,  as  though  suggesting  that  so-and-so 
says  you  talked  to  them.  So-and-so  didn't  say  you  talked  to  them. 
We  don't  have  any  factual  basis.  I  mean,  those  questions  are  being 
put  to  you  one  after  another,  and  I  must  say,  I  thought  you  tried 
to  respond  as  best  you  could  under  the  circumstance,  so  thank  you 
for  your  testimony. 

Mr.  Burton.  Thank  you.  Senator. 

The  Chairman.  Ms.  Mathews,  Mr.  Burton,  thank  you  for  your 
testimony.  The  Committee  stands  in  recess  until  11  a.m.  tomorrow 
morning. 

[Whereupon,  at  1:57  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  11  a.m.,  on  Thursday,  December  14,  1995.] 

[Appendix  supplied  for  the  record  follows:] 
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APPENDIX 


AiJONSC  M    3AMAT0    MCWVOML  CHAMMAM 


MCKAAO  C   S»«iav   ALASAMA 

■"Mw*To^»i«-»  s  »o«o  Mosoun 

CONMrVAOL  FLOfUOA 

lAUCH 'AMCOTM   NOATXCAAOUNA 

HOVCJrr  f   If  NMCTT  UTAM 

AOO  GHAMS.  UMNCSOTA 

nn  V  ooMf  MO.  New  mcjcico 


»AUL  S  SANftAMCS  MAMWAMO 
CMWTO'HCii  J.  oooa  CONNtCnO/T 
JOMM  r   URNT.  UAS&AOnJSCTTS 
nCMAMO  H  WW  AN.  NCVAOA 
ftAASAAA  tOKf  n.  CAUFOAMA 
CAMOC  ««05EI.£Y  SRAUN.  fLUMQIS 
PATTY  MUfUUV.  WASMMCTON 


HOWAMO  A.  MCNCU.  STA/V  MtCCTOH 

IKMMT  J   ClurniA.  JA.  CMCF  COUMSCL 

^MUr  L  5tO*TtL  Of  ri/TY  STAW  C3««CTOH 

SnVCN  t.  HAIOU.  OCUOCKATIC  STAfT  ORtCTOA  AMO  CMET  COUNSB. 


lanitd  States  ^mati 

COMMrTTEE  ON  BANKING.  HOUSING.  AND 
URBAN  AFFAIRS 

WASHINGTON,  DC  20510-6075 


November  27,  1995 

By  Facsimile 

Jane  C.  Sherburne,  Esq. 
Special  Counsel  to  the  President 
The  White  House 
Washington,  D.C.   20500 

Dear  Jane: 

This  follows  up  on  our  telephone  conversation  of  today  regarding  the  documents 
that  the  White  House  is  withholding  from  production  to  the  Whitewater  Special 
Committee  on  grounds  of  executive  and/or  attorney-client  privilege. 

As  we  discussed,  the  Whitewater  Special  Committee  hereby  requests  that  the 
White  House  immediately  produce  the  following  documents  for  inspection: 


Date 


1-5-94 


Authoils} 


James  Hamilton 


Addressee^s) 
President  Clinton 


Document  Description 

Letter  re:  Whitewater  and 
other  matters. 


12-20-93        Undesignated 


Undesignated 


New  York  Times  article, 
including  notation  of  the 
President. 


11-7-93  William  Kennedy  Undesignated 


Notes  of  meeting  on 
1 1/5/93  widi  Eggleston, 
Engstrom,  Kendall, 
Kennedy,  Lindsey,  Lyons, 
and  Nussbaum  re: 
Whitewater-related 
matters. 


Undated 


Joel  Klein 


Undesignated 


Notes  re:  Whitewater 
investment. 
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Date  Authors)  Addresseefs)  Document  Description 

11-10-93        David  Kendall  Undesignated  Draft  chronology  re: 

Whitewater  matters. 

The  Special  Committee  is  holding  public  hearings  this  week,  and  the  failure  of 
the  White  House  to  produce  promptly  these  documents  will  delay  the  Committee's 
investigation. 

Thank  you  for  your  prompt  attention  to  this  matter. 

Verv  truly  yowrs 


'^O 


Robert  J.  Giuf&a,  Jr. 
Chief  Counsel 


cc:       Richard  Ben-Veniste 

Minority  Special  Counsel 
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THE  WHITE  HOUSE 

WAS  M 1 N  GTO  N 

Deccjnber   7,    1995 

BY    TELECOPY 

Michael  Chertoff,  Special  Counsol 

Richard  Ben-Veniste,  Minority  Special  Counsel 

United  States  Senate 

Special  Committee  to  Investigate  Whitewater 

Developmenr  Corporation  and  Related  Matters 
534  Dirkaen  Building 
Washington,  D.C.   20510-6075 

Gentleman: 

This  letter  is  in  response  to  the  Chairman's  letter  of 
December  5,  1995,  seeking  information  regarding  the  telephone 
number  1(202)  |628-7087.   Me  have  learned  that,  from  February  5, 
1993,  through  January  20,  1994,  the  telephone  number  (202)  628- 
7  087  was  an  unlisted  trunk  line  that  rang  on  the  White  House 
switchboard,  which  was  at  the  time  in  Room  09  of  the  old 
Executive  Office  Building.   The  number  was  installed  as  a  bypass 
to  the  main  Whits  House  switch,  so  that  calls  cculd  be  Taada  from 
the  White  House  in  the  event  the  Main  switchJ  failed.   The  nuaiber 
v£3  also  used  as  a  saans  ts  c=t  tircugh  to  the  V>hi.za  Housa  when 
fthe  switchboard  was  overloaded,  and  may  have  been  provided  to 
4sertain  individuals  for  thati  purpose. 

We  have  no  records  reflecting  with  whom  the  caller  to 
that  number  at  ll:4i  p.m.,  EDT,  on  July  20, J 1993,  was  connected. 
However,  we  understand  that  Bill  Burton  remembers  receiving  a 
call  In  the  Chief  of  Staff's  office  from  Mrs.  Clinton  on  the 
evening  of  July  2  0  and  speaking  with  her  about  Vincent  Foster's 
death. 

In  response  to  the  Chairman's  specific  suggestion  in 
the  December  5  letter  that  the  telephone  number  may  have  been 
ijaed  by  the  White  House  Communications  Agency  (WHCA)  as  a  secure 
ielaphone  line,  WHCA  has  confirmed  that  the  telephone  number  was 
qot  assigned  to  it. 

Please  feel  free  to  call  me  If  you  have  any  questions. 

SincaVely 


J«me  C.  Sharburne  ^ 

Special  Counsel  to  the  President 


INVESTIGATION  OF  WHITEWATER 

DEVELOPMENT  CORPORATION 

AND  RELATED  MATTERS 


MONDAY,  DECEMBER  18,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  the  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

The  Committee  met  at  1:15  p.m.,  in  room  216  of  the  Hart  Senate 
Office  Building,  Senator  Alfonse  M.  D'Amato  (Chairman  of  the 
Committee)  presiding. 

OPENING  COMMENTS  OF  CHAIRMAN  ALFONSE  M.  D'AMATO 

The  Chairman.  The  Committee  will  come  to  order. 

We  are  going  to  start  at  this  point.  I  will  withhold  a  number  of 
issues  regarding  the  outstanding  subpoena  to  Mr.  Kennedy,  and  I 
am  going  to  withhold  any  comments  on  that  until  Senator  Sar- 
banes,  who  is  on  his  way  here  from  another  meeting,  will  be  here 
shortly.  But  for  the  purposes  of  moving  this,  we'll  start  now. 

I  will  ask  Ms.  Thomases,  would  you  rise  just  for  the  purpose  of 
taking  the  oath. 

[Whereupon,  Susan  P.  Thomases  was  called  as  a  witness  and, 
having  first  been  duly  sworn,  was  examined  and  testified  as  fol- 
lows:] 

The  Chairman.  Ms.  Thomases,  if  you  have  a  statement  for  the 
record,  we  would  be  pleased  to  receive  it  at  this  time. 

SWORN  TESTIMONY  OF  SUSAN  P.  THOMASES 
ATTORNEY  AT  LAW,  WILLKIE  FARR  &  GALLAGHER,  NY 

Ms.  Thomases.  Mr.  Chairman  and  Members  of  the  Special  Com- 
mittee  

The  Chairman.  May  I  ask,  Ms.  Thomases,  if  you  would  bring 
that  microphone  in.  It  moves.  Right  from  the  base.  Yes,  that's  it. 

Ms.  Thomases.  OK. 

The  Chairman.  Senator  Sarbanes  is  here,  but  we'll  take  your  tes- 
timony, as  I  indicated,  then  deal  with  the  question  of  subpoenas. 

Ms.  Thomases.  Mr.  Chairman  and  Members  of  the  Special  Com- 
mittee, first  let  me  thank  you  for  rescheduling  my  appearance 
today  to  accommodate  my  business  travel  last  week. 

Taking  into  account  my  interview  with  Committee  counsel,  this 
is  my  fourth  appearance  before  this  Committee.  I  have  testified 
that  I  neither  received  from  anyone  nor  gave  anyone  any  instruc- 
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tions  with  respect  to  the  handUng  of  the  documents  in  Vince  Fos- 
ter's office.  I  repeat  that  today. 

I  can  also  tell  you  that  I  had  no  knowledge  that  a  box  of  docu- 
ments from  Vince  Foster's  office  ever  went  to  the  White  House  resi- 
dence. I  know  no  one  ever  talked  to  me  about  it  before  it  happened, 
and  I  certainly  never  saw  or  handled  the  box  of  documents. 

My  testimony  before  this  Committee  has  been  very  publicly  criti- 
cized and  I  believe  unfairly.  But  I  know  I  have  told  the  truth. 

Thank  you. 

Now  I  am  ready  to  answer  your  questions. 

The  Chairman.  Thank  you. 

We're  going  to  suspend  on  that  line  just  for  a  moment,  as  I  had 
indicated  prior,  we  were  waiting  for  Senator  Sarbanes  who's  com- 
ing from  another  meeting,  to  address  the  issue  regarding  the  sub- 
poena of  William  Kennedy. 

The  Committee  served  a  subpoena  on  Mr.  Kennedy's  attorney, 
Paul  Castellito,  on  December  8.  Later,  Mr.  Castellito  asserted  that 
he  was  not  authorized  to  accept  service  on  behalf  of  Mr.  Kennedy. 
This  Committee  has  rejected  this  claim.  That  service  of  the  first 
subpoena  was  entirely  proper. 

I  believe  that  Mr.  Kennedy  and  his  lawyers  have  engaged  in  un- 
fortunate delay  tactics  with  this  Committee.  But  to  avoid  any  ques- 
tion, the  Committee  voted  a  new  subpoena  to  Mr.  Kennedy  on  Fri- 
day, December  15.  That  afternoon,  the  U.S.  Marshal  Service  per- 
sonally served  Mr.  Kennedy  in  Little  Rock. 

About  an  hour  ago,  the  Committee  received  a  letter  from  Mr. 
Castellito  saying  that  Mr.  Kennedy  is  refusing  to  comply  with  this 
new  subpoena  on  the  same  grounds  that  he  had  previously  as- 
serted, the  attorney-client  privilege  and  the  work-product  doctrine. 

The  Chair  has  previously  overruled  these  objections  and  now 
does  so  again.  The  reason  set  forth  in  my  statement  of  December 
14  is  applicable  also.  Mr.  Kennedy  is  hereby  ordered  and  directed 
to  comply  with  the  Committee's  subpoena  by  3  p.m.  today.  So  while 
this  may  seem  technical  in  nature,  it  is  something  that  we  must 
do,  and  that  is  to  deal  with  the  question  of  whether  or  not  there 
has  been  effective  service. 

Let  me,  at  this  time,  indicate  that  there  has  been  a  great  deal 
of  speculation  at  the  White  House.  Counsel  has  reached  out  to  this 
Committee  and/or  to  the  Chairman  with  respect  to  the  possibility 
of  working  out  an  arrangement  whereby  the  notes  would  be  pro- 
duced. 

This  Committee  is  determined  to  get  these  notes  because  we  are 
entitled  to  them.  The  American  people  are  entitled  to  know  the 
truth  and  the  facts.  That  is  our  job.  We  have  offered  what  we  have 
to  date  in  order  to  alleviate  any  questions  about  whether  or  not  we 
were  going  beyond  the  scope.  And  I  think  we  have  done  that  for 
a  period  of  weeks  now.  That  is  still  out  there. 

Now  let  me  say  that  it  would  appear  to  me,  and  this  is  my  obser- 
vation, that  instead  of  making  statements  to  the  media  and  work- 
ing at  spin  control,  that  the  Counsel's  Office  would  be  far  better  ad- 
vised to  speak  to  both  the  Majority  and  the  Minority  counsel  on 
any  proposals  that  they  have  to  date.  And  as  of  several  minutes 
ago,  when  I  spoke  to  Mr.  Ben-Veniste  and  Mr.  Chertoff,  we  have 
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not  received  any  proposals  from  the  Administration,  from  the 
White  House  Counsel,  as  it  relates  to  any  further  proffer  or  offer. 

If  they  do  have  one,  as  it  relates  to  a  manner  by  which  to  pro- 
duce these  documents,  and  understand  we  want  the  notes,  and  we 
are  entitled  to  the  notes,  then  I  think  they  should  spend  less  time 
spinning  to  the  press  about  the  possibilities  and  more  time  in 
terms  of  making  these  documents  available. 

We  have  laid  out  on  the  table  an  agreement  that  I  believe  pro- 
tects their  interests,  but  under  no  circumstances  are  we  going  to 
engage  in  this  bargaining  in  the  media. 

Imagine  my  surprise  when  I  am  told  by  various  people  in  the 
media,  by  the  way.  Senator,  the  White  House  is  considering  or  has 
put  out,  or  would  like  to  make  a  suggestion  to  x,  y,  and  z,  in  this 
case,  a  suggestion  to  the  Special  Counsel,  Mr.  Starr. 

Let  me  say  this  to  you.  The  White  House  has  been  dealing  with 
Mr.  Starr.  They  can  put  that  offer.  We  have  no  objection  to  them 
putting  any  offer  they  have  to  Mr.  Starr.  Whatever  they  do  with 
Mr.  Starr,  that  is  their  business.  It  is  not  the  concern  of  this  Com- 
mittee. The  fact  of  the  matter  is,  any  offer  that  they  have  to  make 
to  Mr.  Starr,  they  should  make  to  him  directly.  Any  offer  they  have 
to  make  to  us,  they  should  make  to  us.  And  they  should  make  it 
to  us  first,  instead  of  going  out  and  having  people  spin  this  to  the 
media.  I  believe  they  should  spend  more  time  in  working  to 
produce  the  notes  that  we  are  entitled  to  and  that  the  American 
people  are  entitled  to,  and  less  time  in  spinning  to  the  media. 

Aiid  again,  when  I  called  staff  over  the  weekend,  Saturday,  when 
I  first  heard  of  this,  and  then  Sunday  and  as  recently  as  several 
minutes  ago,  we  have  not  had  any  communique  from  the  White 
House  Counsel's  Office. 

Now,  if  they  want  a  particular  action  from  Mr.  Starr,  and  if 
they're  requesting  that,  then  they  should  speak  to  him.  They 
should  raise  whatever  subject  they  want  with  him.  I  think  that's 
the  appropriate  way  in  which  to  handle  it. 

So  we  are  no  less  determined  to  get  the  truth.  The  President  has 
indicated  that  he  did  not  see  why  he  would  raise  the  issue  of  privi- 
lege, and  for  it  to  come  forth  at  this  time  and  in  this  manner  seems 
to  me  to  be  inconsistent  with  his  previous  statements.  I  would  wish 
that  he  would  keep  his  word.  That  word  is  to  be  cooperative  and 
to  produce  those  documents. 

So  that's  where  we  stand  at  this  time. 

I  know  my  colleague.  Senator  Sarbanes,  will  want  to  make  some 
comment  with  respect  to  this. 

Senator  Sarbanes. 

OPENING  COMMENTS  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  Mr.  Chairman,  I'll  be  very  brief. 

I  watched  you  do  an  interview  with  Wolf  Blitzer  over  the  week- 
end on  CNN,  and  it  seemed  to  me  that  the  course  you  suggested 
there  offered  a  chance  of  being  a  very  positive  and  constructive 
course. 

As  I  understood  it,  it  would  have  been  to  have  contacted  Mr. 
Starr  to  indicate  that  the  Committee  would  not  treat  the  furnishing 
of  these  notes  as  a  general  waiver  of  the  lawyer-client  relationship, 
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and  that  Mr.  Starr  should  take  the  same  posture  since  he's  also 
seeking  the  notes. 

In  fact,  I  think  you  said  you  certainly  would  urge  him  to  go  along 
with  this.  And  it  seems  to  me  there  might  be  considerable  profit 
for  the  Committee  and  for  the  Senate,  in  fact,  for  moving  the  in- 
quiry along  if  we  got  in  touch  with  Mr.  Starr  and  indicated  that. 
So  if  we  have  both  the  Committee  and  the  Independent  Counsel 
agreeing  that  the  furnishing  of  the  notes  does  not  constitute  a  gen- 
eral waiver  of  the  lawyer-client  relationship,  it  seems  to  me  we 
have  probably  pretty  well  settled  this  thing,  or  we  certainly  have 
made  a  huge  advance. 

That  would  just  be  my  own  perception  of  it. 

It  seems  to  me  that  we  ought  to  consider  that  kind  of  commu- 
nication with  the  Office  of  the  Independent  Counsel.  I  thought  that 
in  that  interview  you  had,  that  you  were  offering  some  ways 
through  the  maze,  and  it  seemed  to  me  we  ought  to,  the  Committee 
ought  to  pick  up  on  those  with  respect  to  the  Independent  Counsel. 
And  I  would  hope  we  could  do  that. 

The  Chairman.  Without  going  into  an  extended  discussion  on 
this  issue,  and  it  is  an  important  issue,  I  have  now  seen  what  is 
a  pattern  that  comes  from  the  White  House.  I  think  it  is  absolutely 
unacceptable  for  them  to  be  putting  out  proposals  or  statements 
that  would  indicate  that  bona  fide  proposals  have  been  put  forth 
to  us,  when  indeed  they  have  not.  That's  just  wrong.  And  for  a  pro- 
fessional staff  and  lawyers  from  the  White  House  Counsel's  Office 
to  be  engaged  in  this  is  absolutely  unacceptable. 

Now  to  date,  they  have  not  called,  not  been  in  touch  with  our 
staff,  with  this  Senator,  and  I  can  give  them  an  easy  phone  num- 
ber, they  can  track  me  down  at  any  time  to  advance  this.  That's 
just  not  right. 

I  assumed,  when  I  was  being  interviewed,  that  they  had  put  this 
in  a  manner  of  a  proposal.  Imagine  when  Wolf  Blitzer  tells  me  and 
others,  well,  Senator,  we  understand,  you  know,  that  they  are  put- 
ting this  forth  and  indeed  they  have  not.  I  operate  on  good  faith, 
and  indeed  there  has  not  been  a  proposal  that's  come  forth.  No  one 
has  contacted  Mr.  Chertoff,  and  to  the  best  of  my  knowledge,  I  do 
not  believe — I  asked  Mr.  Ben-Veniste  a  few  moments  ago  if  he's 
had  any  contact. 

And  so  for  us  to  be  responding  to  what  is  essentially  press  re- 
leases put  out  without  anybody's  telling  the  press  who  it  is  who's 
made  this  statement.  I  don't  know  whether  Ms.  Sherburne  made 
the  statement  or  somebody  else,  but  obviously  somebody  from  the 
White  House.  I  wouldn't  believe  that  credible  reporters  would  be 
saying  this  if  it  didn't  come  from  some  responsible  authority.  It 
seems  to  me  that  we  are  being  trivialized,  and  it's  wrong.  It  is  ab- 
solutely wrong. 

I  have  to  tell  you,  I  don't  know  what  to  believe.  I  hear  the  Presi- 
dent says  he  wants  to  tell  the  truth,  he  wants  to  cooperate,  he's 
not  going  to  raise  privilege,  then  they  raise  privilege.  We  hear  that 
they  want  to  settle  this,  get  us  the  notes  on  some  reasonable  condi- 
tions, and  yet  they  don't  come  forth  and  do  that.  And  that  leads 
me  to  believe  that  we're  being  trifled  with  and  this  is  nothing  more 
than  public  relations. 
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Senator  Sarbanes.  Mr.  Chairman,  wouldn't  it  serve  a  construc- 
tive purpose  if  we  contacted  Starr  and  see  whether  he's  amenable 
to  these  conditions?  That  would  be  a  way  of  apparently  I  guess 
breaking  whatever  logjam  exists.  It  seems  to  me  it  would  represent 
a  constructive  effort  on  the  part  of  the  Committee  and  may  end  up 
producing  a  very  positive  result. 

The  Chairman.  It  would  seem  to  me  that,  at  the  very  least,  there 
should  be  an  official  communique  from  the  White  House  that  this 
is  their  proposal.  We  have  not  had  any. 

Ms.  Sherburne  is  watching  this  right  now,  as  well  as  25  other 
people  over  at  the  White  House.  If  they  have  a  proposal,  put  it  on 
the  table.  Let's  stop  playing  games.  I  mean,  this  Committee  learns 
things  after  they  first  give  them  requests  that  we  make  for  docu- 
ments, they  give  to  the  media  first  and  then  give  it  to  the  Commit- 
tee. Now  that's  wrong.  And  this  is  the  same  kind  of  thing.  I  don't 
know  whether  they  have  a  bona  fide  proposal.  If  they  have  a  pro- 
posal, put  it  out,  give  it  to  us,  and  then  we'll  consider  it. 

Senator  Sarbanes.  Well,  we  might  be  able  to  find  the  answer 
ourselves. 

As  I  understand  the  White  House  position  is  they  are  willing  to 
make  the  notes  available  but  they  wanted  to  be  protected  against 
the  general  waiver  of  the  lawyer-client  privilege.  They  have  sought 
that  from  the  Committee,  and  I  think  the  Committee  has  offered 
it  in  a  couple  of  conditions  that  were  in  the  Sherburne  letter. 

The  Chairman.  That's  right. 

Senator  Sarbanes.  Then  the  problem  remains,  how  do  you  get 
protection  from  a  general  waiver  with  respect  to  others,  and  I 
guess  in  particular  the  Independent  Counsel,  since  he  apparently 
has  also  put  forth  a  subpoena  to  get  these  notes.  And  if  we  can  fig- 
ure out  an  answer  to  that,  it  seems  to  me  we  can  resolve  this  mat- 
ter and  move  this  process  forward. 

The  Chairman.  Let  me  say  that  we  have  reached  out  to  Ms. 
Sherburne  specifically  as  it  relates  to  this  issue.  Saturday  after- 
noon, Ms.  Sherburne's  office  was  called  specifically  to  ascertain  if 
they  had  anything  to  do  on  this  proposal,  and  she  failed  to  get  back 
to  us.  I  don't  see  her  here  today. 

If  there  is  a  question  that  they  have,  they  should  certainly  raise 
it  with  the  Special  Counsel.  There's  nothing  precluding  them  from 
doing  that.  By  the  way,  I  have  no  objection,  I  have  absolutely  no 
objection  to  them  seeking  that.  Now  failing  to  do  this,  and  I  have 
to  think  this  is  just  a  new  way  of  stalling  for  time,  we  will  take 
this  matter  to  the  floor  Wednesday. 

Senator  Sarbanes.  Well,  Mr.  Chairman,  could  I  observe  on  the 
time  issue,  and  I  think  it's  important  to  establish  this,  if  this  mat- 
ter goes  to  court,  it's  going  to  take  months  to  resolve  the  issue.  I 
don't  think  anyone  contests  that.  If  we  can  find  a  way  of  resolving 
it  now,  we'll  have  the  notes  in  days  or  immediately.  And  it  seems 
to  me,  I  don't  see  any  reason  why  Mr.  Starr  and  the  Office  of  the 
Independent  Counsel  shouldn't  agree  to  the  same  sort  of  perception 
that  the  Committee  has  about  the  furnishing  of  these  notes  in 
terms  of  not  constituting  a  general  waiver.  If  we  can  work  out  that 
position  with  Starr,  we  may  really  advance  this  process.  So  instead 
of  delay,  it  in  fact  will  significantly  expedite  matters. 
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Because  if  we  have  to  vote  a  Resolution  and  the  counsel  has  to 
go  to  court,  et  cetera,  et  cetera,  you're  talking  about  an  extended 
period.  I  don't  want  that,  and  I  know  you  don't  want  that.  It  seems 
to  me  there's  an  opportunity  here  to  really  cut  through  all  of  this 
and  move  this  matter  forward.  That's  what  I  would  encourage  the 
Chairman  to  do.  I  mean,  maybe  we  should  put  together  the  answer, 
so  to  speak.  And  if  we  can  do  that,  it  seems  to  me  we've  done  a 
pretty  constructive  piece  of  work. 

Watching  that  interview  you  did  with  Blitzer  yesterday  I  guess 
led  me  to  think  down  this  path,  and  I  thought  the  suggestions  you 
were  making  there  were  pretty  constructive  and  a  way  to  move  this 
thing  along. 

As  I  understand  the  White  House  position,  they  will  make  the 
notes  available  but  they  want  to  be  protected  against  an  assertion 
that  they  have  made  a  general  waiver  of  the  lawyer-client  privi- 
lege. I  don't  know  anyone  on  this  Committee,  thus  far  at  least,  who 
has  denied  the  lawyer-client  privilege.  In  fact,  some  Members  in- 
cluding Members  on  the  other  side  have  actually  affirmatively  con- 
ceded it.  It  seems  to  me  if  we  can  figure  out  a  way  to  do  that,  then 
the  Committee's  done  a  good  piece  of  work.  And  that  may  be  the 
constructive  role  that  we're  in  a  position  to  play. 

The  Chairman.  Senator  Sarbanes,  the  Chairman  has  no  objec- 
tion to  asking  the  Special  Counsel  to  consider  this  request,  no  prob- 
lem at  all.  I  would  ask  him  to  consider  this  request,  and  advise  him 
that  we  would  be  willing  and  we  are  willing  to  proceed  along  this 
line.  That's  a  determination  that  he  has  to  make.  I  have  no  prob- 
lem with  asking  him. 

Where  I  do  have  a  problem  is  at  this  point  in  time,  never  even 
having,  after  the  spin  doctors  at  the  White  House,  and  that  is  a 
characterization  that  I  make  because  I  believe  it's  wrong,  it  is  not 
dealing  in  good  faith  with  this  Committee  when  it  puts  out  these 
little  tidbits  to  the  media  and  has  not  yet,  at  this  time,  made  that 
request  to  us  in  any  way.  Now,  if  they  were  to  make  that  request 
to  us,  I  indicated,  and  I  reiterate,  I  have  no  difficulty  in  advising 
the  Special  Counsel  that  this  Committee  is  willing  to  accept  this 
proffer  and  that  we  would  ask  him  to  consider  the  same.  I  have  no 
ability  to  require  him  obviously. 

The  thing  that  strikes  me  again,  and  I  say  I  think  it's  rather  dis- 
ingenuous on  the  part  of  the  White  House,  is  have  they  reached  out 
to  Special  Counsel,  are  they  inserting  us  in  something  where  Spe- 
cial Counsel  has  already  made  a  determination?  I  don't  know.  Have 
they  entered  into  negotiations  with  the  Special  Counsel  with  re- 
spect to  that? 

So  I  have  no  difficulty,  if  they  ask,  and  they  say,  as  a  condition, 
we  would  like  the  Special  Counsel's  cooperation,  that  we  have  writ- 
ten to  the  Special  Counsel,  that  we  have  requested  this  of  the  Spe- 
cial Counsel.  But  I  think  to  put  this  out  in  a  manner  that  leaves 
people  in  a  position  where  they  can  interpret  any  series  of  things 
is  not  the  correct  way  to  do  it. 

And  hopefully  by  the  time  we  end,  maybe  they'll  come  forth  with 
a  written  proposal  or  call  and  say  we  are  prepared  or  are  now  pre- 
paring a  proposal  to  you  that  outlines  basically  that  which  we  have 
given  to  some  of  the  media. 
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But  with  no  one  to  be  held  accountable  to  it,  and  there  is  no  one, 
we  can't  say  Ms.  Sherburne  said  this.  I  doubt  if  people  in  the  media 
are  going  to  tell  us  who  at  the  White  House  put  this  proposal  forth. 
We  don't  know  if  it's  bona  fide.  If  it's  bona  fide,  then  come  forth; 
don't  leave  it  out  there. 

We  are  committed  to  working  in  a  reasonable  way  to  get  the 
notes  because  we  are  entitled  to  them.  And  so  I  don't  think  it  pays 
to  belabor  it  anymore,  but  that's  where  we're  at,  and  I  think  maybe 
essentially  we're  saying  the  same  thing. 

Senator  Sarbanes.  Well,  I  would  just  close  with  this  observation. 
I  think  there  may  be  an  opportunity  for  the  Committee  to  find  an 
answer  to  this.  I  don't  know  the  inner  workings  at  the  White  House 
on  this  issue,  but  the  Committee 

The  Chairman.  I  mean  we're  responding  to  something  that  has 
not  been  put  forth  except  by  way  of  the  media  where  someone  in 
the  White  House,  obviously  with  some  authority  because  they  con- 
tacted a  responsible  source  in  the  media,  a  White  House  cor- 
respondent, as  a  matter  of  fact.  Wolf  Blitzer,  who  represents  CNN. 
It  seems  to  me  that  they  would  have — this  is  Saturday,  Sunday, 
Monday,  in  the  3  days  of  intervening,  made  that  same  contact  with 
us  and  indicated  that  this  was  their  condition  or  this  is  their 
proposal. 

Senator  Sarbanes.  Why  don't  we  find  the  answer? 

The  Chairman.  I'm  asking  the  White  House,  I'm  saying  to  the 
White  House  and/or  their  representatives,  they  have  some  people 
over  here,  do  you  have  an  offer  to  put  forth  to  this  Committee?  If 
you  do,  put  it  forth. 

Senator  Sarbanes.  But  the  Committee  could  well  say  to  the 
White  House,  look  these  are  the  undertakings  we're  prepared  to 
make.  We've  talked  to  the  Independent  Counsel  and  the  Independ- 
ent Counsel  is  prepared  to  make  these  undertakings,  and  therefore, 
we  think  that  the  concerns  that  you've  raised  have  been  answered. 

The  Chairman.  Yes,  well. 

Senator  Sarbanes.  There  are  court  cases  where  they  went  to 
court  and  the  court  threw  it  right  back  to  the  Congress  and  said 
you  ought  to  make  an  extra  effort  to  try  to  work  this  thing  out. 

The  Chairman.  Here's  my  question.  How  can  we  negotiate  for 
the  White  House?  If  it  is  advising  the  Special  Counsel,  I  have  no 
problem  in  terms  of  doing  that.  If  it  is  formally  doing  so  by  commu- 
nication, by  the  Ranking  Member  and  the  Chairman,  as  it  relates 
to  what  the  status  is,  and  asking  for  a  speedy  answer,  I  have  no 
problem  with  doing  that.  But  by  gosh,  I  think  at  the  very  least,  and 
I  don't  think  I  am  standing  on  formality  by  saying,  we  are  entitled 
from  the  White  House  to  know  exactly  what  it  is.  I  don't  want  to 
be  responding  to  a  media  inquiry  and  undertaking  a  course  of  ac- 
tion based  upon  an  unnamed  person  from  the  White  House  saying, 
by  the  way,  if  they  were  able  to  convey  this  message  to  Judge 
Starr. 

Now,  what  happens  if  Judge  Starr  says  no?  Do  they  then  say,  no, 
we're  not  going  to  go  forward?  Nobody's  asked  that. 

So  the  point  is  we  are  entitled  to  those  notes.  The  President  has 
said  he's  not  going  to  raise  the  issue  of  privilege.  That's  exactly 
what  is  taking  place.  We  are  willing  to  go  as  far  as  this  Committee 
can  but  I  can't  say  that  we  can  guarantee  the  actions  of  others. 
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Senator  Sarbanes.  I  am  not  suggesting  we  guarantee  it.  I  can't 
imagine  why  Judge  Starr  would  say  no.  It  seems  to  me  the  condi- 
tions are  eminently  reasonable.  In  fact,  this  Committee  has  indi- 
cated as  much.  If  we  establish  that  posture  in  terms  of  what  our 
own  position  is,  and  if  we  are  able  to  ascertain  from  Judge  Starr 
that  that's  his  position,  it  seems  to  me  we've  pretty  well  solved  this 
matter. 

The  Chairman.  Well,  Judge  Starr  is  in  a  position,  and  I  am  cer- 
tain because  I  understand  they  have  had  people  here,  and  I  would 
not  be  a  bit  surprised  if  they  are  watching  it  to  know  that  we  are 
willing  to  yield  and  to  concede,  and  indeed  have  offered  several 
weeks  ago  exactly  this  point. 

This  Committee  has  never  held  out  that  there  should  be  a  gen- 
eral waiver,  never  done  that.  But  we  do  contend  we  are  entitled  to 
the  minutes. 

Let's  proceed. 

Ms.  Thomases,  Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Ms.  Thomases,  good  afternoon. 

Do  you  have  a  copy  of  your  letter  or  your  counsel's  letter  of  De- 
cember 11,  1995? 

Ms.  Thomases.  No,  I  don't. 

Mr.  Chertoff.  It's  in  the  folder  in  front  of  you,  I  think. 

[Pause.] 

I  would  like  you  to  turn  to  page  2  of  that  because  I  want  to  cor- 
rect something  on  this. 

Did  you  see  this  letter  before  it  went  out? 

Ms.  Thomases.  I  don't  believe  I  did. 

Mr.  Chertoff.  On  page  2,  I  want  to  read  to  you  from  the  second 
paragraph.  It  says: 

We  note  that  to  the  extent  these  records  shed  any  Ught  on  the  specific  matters 
under  investigation,  they  appear  to  support  Ms.  Thomases'  previous  testimony  that 
the  White  House  visitors  records  may  not  be  accurate.  For  example,  Ms.  Thomases' 
telephone  records  show  a  credit  card  call  fi-om  Washington  National  Airport  on  July 
27,  1993,  at  8:44  p.m.  while  the  White  House  visitors  records  purport  to  reflect  Ms. 
Thomases  departing  the  White  House  complex  at  9:11  p.m. 

Where  did  you  get  the  idea  that  the  White  House  records  show 
that  you  left  the  residence  on  July  27  at  9:11  p.m. 

Ms.  Thomases.  That  was  what — as  I  said,  I  was  not  part  of  the 
drafting  of  this  letter  so 

Mr.  Chertoff.  So  you  don't  know? 

Ms.  Thomases.  Could  I  consult  my  counsel,  please? 

Mr.  Chertoff.  OK,  sure,  if  you  want  to. 

[Discussion  off  the  record.] 

Ms.  Thomases.  It  was  my  lawyer's  information. 

Mr.  Chertoff.  I  want  to  correct  the  record  on  this  because  if 
your  counsel  takes  a  look  at  the  entry  and  exit  logs,  I  think  he  has 
mixed  up  the  days.  The  entry  and  exit  log  on  the  27th  of  July 
shows  that  you  entered  at  2:50  p.m.  in  the  afternoon  and  you  de- 
parted at  8:20  p.m.  in  the  evening,  which  in  fact  conforms  exactly 
to  the  notion  of  your  having  gone  to  Washington  National  Airport 
about  24  minutes  later  to  make  a  credit  card  call. 
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So  there  is,  in  fact,  contrary  to  this  letter,  nothing  that's  incon- 
sistent with  the  White  House  entry  and  exit  records.  I  take  it  you 
have  no  information  to  the  contrary,  is  that  correct? 

Ms.  Thomases.  I  have  no  information  to  the  contrary. 

Mr.  Chertoff.  Let  me  direct  your  attention  to  the  26th  of 

Senator  Sarbanes.  Does  her  attorney  have  any  information  to 
the  contrary  since  it's  his  letter? 

The  Chairman.  Mr.  Romano,  Senator  Sarbanes  raises  the  ques- 
tion, do  you  have  any  information  to  the  contrary? 

Mr.  Romano.  No,  not  personally.  I'm  looking  at  a  different  docu- 
ment. 

The  Chairman.  Yes,  it's  obvious  that  what  you  did  is  confuse — 
OK,  so  as  long  as  that's  conceded. 

Mr.  Chertoff.  So  now  we'll  rehabilitate  the  White  House  record- 
keeping then. 

Let  me  direct  your  attention  to  July  26th  which  was  a  Monday. 

Ms.  Thomases.  Excuse  me,  sir.  That  may  be  true  but  we  were 
told  also,  and  maybe  you  could  clarify  it  for  me,  that  the  White 
House  records  show  me  leaving  the  White  House  at  4:30  p.m.  on 
the  27th. 

Mr.  Chertoff.  No,  I  think  that  actually  what  it  shows,  Ms. 
Thomases,  is  that  you  left  from  the  second  floor  at  4:30  p.m.,  and 
then  you  were  back  up  on  the  second  floor  at  8:19  p.m.,  so  again 
that's  internally  consistent.  And  we'll  put  those  up  in  a  moment. 

But  let  me  take  you  back  to  the  day  before.  That's  Monday,  July 
26,  which  is,  to  put  it  in  context,  as  you  previously  testified,  the 
day  in  which  you  learned  from  Mr.  Nussbaum  by  way  of  telephone 
when  you  were  in  New  York,  that  approximately  27  pieces  of 
paper,  yellow  pieces  of  paper  had  been  found  in  Mr.  Foster's  brief- 
case. You  recall  that  day,  am  I  correct? 

Ms.  Thomases.  I  had  a  call  the  26th  of  July. 

Mr.  Chertoff.  OK,  you  remember  being  told  that  by  Mr.  Nuss- 
baum? 

Ms.  Thomases.  I  don't  know  that  I  was  told  of  the  number  of 
pieces  of  paper. 

Mr.  Chertoff.  You  remember  being  told  that  there  was  a  writ- 
ing of  Mr.  Foster  that  had  been  discovered? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  On  that  day,  did  you  also  get  a  call  from  Mr. 
Barnett? 

Ms.  Thomases.  I  don't  remember  getting  a  call  from  Mr.  Barnett. 

Mr.  Chertoff.  Have  you  had  an  opportunity  to  examine  some 
records  which  you  furnished  to  us  that  indicated  you  received  a 
message  in  your  New  York  office  from  Mr.  Barnett? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  That's  ST  0000125.  We'll  put  it  up  on  the  board. 

Now  you  don't  remember  this  phone  call? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did  you  know  that  Mr.  Barnett  was  the  Clintons' 
personal  lawyer  at  this  point  in  time? 

Ms.  Thomases.  He  was  their  personal  lawyer  on  some  subjects. 

Mr.  Chertoff.  Would  it  refresh  your  memory  if  I  were  to  tell 
you  that  on  the  following  day,  Mr.  Barnett  appeared  at  the  White 
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House  to  pick  up  a  box  of  documents,  at  least  some  of  which  came 
from  Mr.  Foster's  office  the  previous  week? 

Ms.  Thomases.  Could  you  repeat  the  question? 

Mr.  Chertoff.  Would  it  refresh  your  memory  about  this  tele- 
phone call  on  Monday  from  Mr.  Barnett,  this  message  on  Monday 
from  Mr.  Barnett,  if  I  told  you  that  the  following  day,  Mr.  Barnett 
was  at  the  White  House,  pursuant  to  an  arrangement  that  he  had 
made  with  Maggie  Williams,  to  pick  up  a  box  of  documents  that 
had  been  taken  from  Mr.  Foster's  office? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did  you  speak  to  Mr.  Barnett  on  the  26th? 

Ms.  Thomases.  I  don't  believe  I  did. 

Mr.  Chertoff.  Did  you  return  his  phone  call? 

Ms.  Thomases.  I  don't  believe  I  did  because — I  don't  believe  I 
did. 

Mr.  Chertoff.  Did  you  make  plans  on  the  26th  to  go  down  and 
visit  anybody  in  the  White  House  on  the  next  day,  Tuesday? 

Ms.  Thomases.  On  the  26th? 

Mr.  Chertoff.  Yes. 

Ms.  Thomases.  I  made  plans  to  be  in  Washington  on  the  26th 
but  not  necessarily  to  go  to  the  White  House. 

Mr.  Chertoff.  You  say  you  made  plans  on  the  26th  to  go  down 
to  the  White  House  the  next  day,  the  27th? 

Ms.  Thomases.  No,  to  go  to  Washington  the  next  day. 

Mr.  Chertoff.  I'm  sorry,  to  go  to  Washington  the  next  day. 

Now  you  testified,  last  time  you  were  here,  that  your  normal  day 
for  going  to  Washington  was  a  Wednesday,  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You  also  testified  that  on  this  particular  week, 
you  had  an  important  client  meeting  on  Wednesday,  you  couldn't 
go  down  on  Wednesday? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  What  was  the  reason  you  decided  to  go  down  on 
Tuesday? 

Ms.  Thomases.  Because  there  were  some  things  that  I  could 
have  gotten  done  on  Tuesday. 

Mr.  Chertoff.  When  you  say  things,  are  you  talking  about  mat- 
ters in  your  law  practice? 

Ms.  Thomases.  Matters  in  my  law  practice. 

Mr.  Chertoff.  Not  to  do  with  the  White  House? 

Ms.  Thomases.  Not  to  do  with  the  White  House. 

Mr.  Chertoff.  Did  you  attempt  on  the  26th,  Monday  the  26th 
of  July,  to  get  in  touch  with  Mrs.  Clinton's  scheduler  in  order  to 
set  up  an  appointment  to  see  her  the  next  day  when  you  were  in 
Washington? 

Ms.  Thomases.  I  don't  specifically  recollect  contacting  Mrs.  Clin- 
ton's scheduler. 

Mr.  Chertoff.  Let  me  direct  you  to  your  telephone  records  that 
were  provided  to  us  with  your  letter  or  your  counsel's  letter  of  De- 
cember 6,  the  last  page,  it's  a  bill  from  Cellular  One  and  I  think 
you  have  a  copy  in  front  of  you  if  you  want  to  look  for  it. 

Just  for  the  record,  and  to  clarify  for  the  Committee,  these  are 
the  records  we  have  received  since  your  last  appearance  here  in 
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November.  It's  got  a  fax  line  at  the  bottom  12/06/95  8:09  p.m.  Do 
you  have  that? 

Ms.  Thomases.  Just  a  minute. 

[Pause.] 

Mr.  Romano.  Can  you  refer  us  to  a  page? 

Mr.  Chertoff.  It's  the  last  page,  Mr.  Romano,  of  the  package 
that  came  with  your  letter  of  December  6.  It's  got  Cellular  One  at 
the  top.  And  you  didn't  put  a  Bates  stamp  on  it,  but  it  does  have 
a  fax  line  at  the  bottom,  12/06/95  8:09  p.m.  It's  page  8  of  the  fax. 

[Pause.] 

It  seems  to  be  ST  0000120.  I  guess  I  didn't  see  it  on  mine. 

Ms.  Thomases.  I  called,  yes,  there's  a  call  that  I  made  to  Patty 
Solis'  office. 

Mr.  Chertoff.  Patty  Solis  is  the  scheduler  for  the  First  Lady? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You  made  that  call  at  5:24  p.m.? 

Ms.  Thomases.  Apparently. 

Mr.  Chertoff.  What  was  the  purpose  of  the  call? 

Ms.  Thomases.  I  don't  remember. 

Mr.  Chertoff.  Is  that  the  person  you  call  when  you  want  to 
make  an  appointment  to  see  the  First  Lady? 

Ms.  Thomases.  I  call  her  about  scheduling  matters,  and  some- 
times about  when  I  want  to  see  the  First  Lady. 

Mr.  Chertoff.  What  scheduling  matters  do  you  call  Ms.  Solis 
about  other  than  the  First  Lady's? 

Ms.  Thomases.  I  call  her  about  the  First  Lady's  scheduling  mat- 
ters but  not  always  just  about  seeing  the  First  lady. 

Mr.  Chertoff.  Wliat  other  kinds  of  things  do  you  call  her  about? 

Ms.  Thomases.  Just  to  talk  about  general  scheduling  issues  for 
the  First  Lady. 

Mr.  Chertoff.  You  mean  the  First  Lady's  schedule,  not  your 
schedule? 

Ms.  Thomases.  The  First  Lady's  schedule. 

Mr.  Chertoff.  She  is  the  First  Lady's  scheduler? 

Ms.  Thomases.  Yes,  she  is. 

Mr.  Chertoff.  And  just  to  be  clear  about  this,  when  you  call 
her,  you  call  her  about  questions  or  matters  relating  to  the  First 
Lady's  schedule,  is  that  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now  did  you  call  her  on  this  Monday  in  order  to 
set  up  an  appointment  to  see  the  First  Lady? 

Ms.  Thomases.  Not  that  I  remember. 

Mr.  Chertoff.  It's  your  testimony  then  that  this  call,  as  of  this 
call,  you  did  not  have  a  plan  to  see  the  First  Lady  the  next  day, 
Tuesday,  when  you  were  in  Washington? 

Ms.  Thomases.  As  of  this  call,  I  did  not  have  such  a  plan,  or  I 
don't  remember  having  such  a  plan. 

Mr.  Chertoff.  You  don't  remember  having  such  a  plan? 

Ms.  Thomases.  I  don't  remember  having  such  a  plan. 

Mr.  Chertoff.  Do  you  remember  having  some  other  reason  to 
call  Ms.  Solis? 

Ms.  Thomases.  I  call  Ms.  Solis  regularly. 

Mr.  Chertoff.  On  this  day,  did  you  have  some  other  reason? 
This  is  again  the  week  after  Vincent  Foster's  death.  Did  you  have 
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some  other  reason  to  call  Ms.  Soils  apart  from  trying  to  set  up  an 
appointment  to  see  the  First  Lady? 

Ms.  Thomases.  As  I  told  you,  I  don't  remember  why  I  called  Ms. 
Soils  that  day. 

Mr.  Chertoff.  Now  if  you  work  down  two  calls  to  call  number 
7,  there's  a  call  to  the  White  House  Scheduling  Office.  Why  did  you 
call  the  White  House  Scheduling  Office? 

Ms.  Thomases.  That  may  have  been  just  to  speak  to  my  friend 
who,  at  that  time,  was  the  White  House  scheduler. 

Mr.  Chertoff.  Who  would  that  be? 

Ms.  Thomases.  Ricki  Seidman. 

Mr.  Chertoff.  Did  Ricki  Seidman  call  you  back? 

Ms.  Thomases.  I  don't  remember. 

Mr.  Chertoff.  I  believe  you  have  phone  records  in  your  posses- 
sion that  would  indicate  that  she  did  call  you  back.  Would  you  like 
to  refresh  your  memory  about  that?  Either  she  initiated  the  se- 
quence of  calls  or  she  responded  to  the  sequence  of  calls.  Why  don't 
you  take  a  look  at  that? 

I  don't  have  a  copy  of  it.  I  believe  you  have  a  copy  in  your  unre- 
dacted  version  of  some  of  the  bills. 

[Pause.] 

Ms.  Thomases.  My  phone  log  shows  a  call  from  Ricki  Seidman. 

Mr.  Chertoff.  Was  that  a  call  that  you  made,  was  made  in  re- 
sponse or  after  your  phone  call,  or  was  it  made  before  your  phone 
call? 

Ms.  Thomases.  I  have  no  idea. 

Mr.  Chertoff.  Was  Ms.  Seidman  involved  at  this  point  in  time 
in  dealing  with  Whitewater  issues? 

Ms.  Thomases.  No,  not  that  I  know  of. 

Mr.  Chertoff.  Did  there  come  a  time  that  she  became  involved 
in  dealing  with  Whitewater  issues? 

Ms.  Thomases.  I  don't  know. 

Mr.  Chertoff.  You  don't  know? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did  you  also  speak  on  that  day  to  Mr.  Berman, 
Michael  Berman? 

Ms.  Thomases.  I  don't  remember  speaking  to  him,  but  I  speak 
to  Michael  Berman  all  the  time. 

Mr.  Chertoff.  Did  you  get  a  call  from  him  on  that  day? 

Ms.  Thomases.  I  don't  remember  getting  a  call  from  him. 

Mr.  Chertoff.  Would  you  like  to  check  your  phone  records  for 
that  day? 

[Pause.] 

Ms.  Thomases.  I  see  a  call,  his  name  listed  on  my  phone  log. 

Mr.  Chertoff.  Did  you  actually  speak  to  him  on  that  day? 

Ms.  Thomases.  I  don't  know  if  I  spoke  to  him  on  that  day. 

Mr.  Chertoff.  And  so  I  take  it  you're  going  to  tell  us  you  don't 
remember  if  you  spoke  to  him,  what  you  talked  about? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  All  right.  So  as  of  the  close  of  that  day,  Monday, 
the  26th,  you  will  agree  with  me  that  you  did  know  that  a  writing 
in  the  hand  of  Vincent  Foster  had  been  found  because  you  had 
been  told  that  by  Mr.  Nussbaum,  correct? 

Ms.  Thomases.  Yes. 
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Mr.  Chertoff.  Your  testimony  is  that  by  the  close  of  that  day, 
you  intended  to  go  to  Washington  the  next  day,  Tuesday,  the  27th, 
correct? 

Ms.  Thomases.  I  presume  so. 

Mr.  Chertoff.  You  presume  so? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Is  it  your  testimony  that  you  didn't  have  a  firm 
plan  at  that  point  to  go  the  next  day  to  Washington? 

Ms.  Thomases.  I  don't  know  that  I  had  a  firm  plan  to  go  to 
Washington  the  next  day. 

Mr.  Chertoff.  It's  your  testimony  that  you  had  no  prearrange- 
ment  as  of  that  Monday  to  see  the  First  Lady? 

Ms.  Thomases.  I  don't  remember. 

Mr.  Chertoff.  So  your  testimony  is  you  don't  know  whether  you 
called  Ms.  Solis  in  order  to  set  up  an  appointment  with  the  First 
Lady? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  You  might  have,  you  might  not  have? 

Ms.  Thomases.  No,  I  apparently  called  Ms.  Solis  from  the  rec- 
ords, but  I  have  no  idea  what  I  discussed  with  her. 

Mr.  Chertoff.  You  might  have  discussed  an  appointment  with 
the  First  Lady  but  you  might  not  have? 

Ms.  Thomases.  That's  correct. 

Mr.  Chertoff.  And  if  you  did,  you  don't  remember  why  you  did? 

Ms.  Thomases.  Exactly. 

Mr.  Chertoff.  Now  the  following  morning,  you  began  in  New 
York,  correct? 

Ms.  Thomases.  I  woke  up  in  New  York. 

Mr.  Chertoff.  When  did  you  come  down  to  Washington? 

Ms.  Thomases.  I  have  no  idea  precisely. 

Mr.  Chertoff.  Was  it  in  the  morning? 

Ms.  Thomases.  I  don't  remember  precisely. 

Mr.  Chertoff.  Did  you  check  your  diary,  your  daily  diary,  your 
calendar,  before  you  came  here,  to  refresh  your  memory? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  What  did  that  indicate  to  you  about  when  you 
may  have  left  New  York? 

Ms.  Thomases.  I  don't  know  precisely  when  I  left  New  York. 

Mr.  Chertoff.  Was  it  in  the  morning? 

Ms.  Thomases.  I  believe  it  was  in  the  morning. 

Mr.  Chertoff.  Did  you  stop  at  the  office? 

Ms.  Thomases.  I  don't  remember. 

Mr.  Chertoff.  Did  you  have  any  appointments  scheduled  in 
your  calendar  or  diary  for  the  27th? 

Ms.  Thomases.  I  had  some — I  don't  remember  whether  I  had 
anything  scheduled  for  that  date  particularly. 

Mr.  Chertoff.  I  beg  your  pardon? 

Ms.  Thomases.  I  mentally  remember  that  I  had  a  task  I  wanted 
to  complete  in  anticipation  for  my  Wednesday  meeting. 

Mr.  Chertoff.  Was  that  a  task  you  were  going  to  complete  in 
New  York? 

Ms.  Thomases.  Part  in  New  York  and  part  in  Washington. 
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Mr.  Chertoff.  And  without  telling,  I  don't  want  to  know  the  na- 
ture of  the  client,  but  can  you  generically  describe  what  that  task 
was?  Was  it  a  meeting,  was  it  research,  was  it  telephone  calls? 

Ms.  Thomases.  It  was  clarifying  an  issue. 

Mr.  Chertoff.  Involving  legal  research? 

Ms.  Thomases.  A  little  bit  but  mostly  phone  calls. 

Mr.  Chertoff.  Was  there  some  particular  reason  you  were  plan- 
ning to  go  to  Washington  to  make  phone  calls  on  Tuesday  to  clarify 
this  matter? 

Ms.  Thomases.  The  phone  calls  could  have  been  made  from  ei- 
ther place,  although  the  information  that  I  kept  I  tended  to  keep 
in  Washington,  and  would  have  had  to  have  it  faxed  up  to  me  in 
New  York. 

Mr.  Chertoff.  So  what  you're  telling  us  is  that  as  of  the  begin- 
ning or  as  of  the  end  of  the  day  on  Monday,  to  the  best  of  your 
recollection,  you  didn't  have  a  compelling  reason  to  go  down  to 
Washington  the  next  day? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  And  you  don't  remember  having  an  appointment 
with  the  First  Lady? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Did  you  get  a  call  or  a  message  from  the  First 
Lady  the  following  morning  indicating  that  Hillary  Clinton  wants 
to  see  you  today? 

Ms.  Thomases.  What,  on  the  27th? 

Mr.  Chertoff.  The  27th,  Tuesday. 

[Pause.] 

We  put  it  up  on  the  bulletin  board.  It's  ST  0000126. 

This  is  a  copy  of  your  standard  message  log,  am  I  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Is  it  kept  by  your  assistant  in  your  New  York  of- 
fice? 

Ms.  Thomases.  Yes,  it  is. 

Mr.  Chertoff.  This  is  headed  July  27,  is  that  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  It  indicates  here  a  P.  Solis,  HRC  wants  to  see  you 
today.  There's  a  little  check  mark  after  that.  What  does  that  de- 
note? 

Ms.  Thomases.  That  denotes  that  I  got  the  message  and  the  call 
was  returned. 

Mr.  Chertoff.  OK,  tell  us  about  why  Mrs.  Clinton  reached  out 
for  you — let  me  withdraw  the  question. 

We  have  been  told  by  your  lawyer  this  is  the  second  call  on  the 
day's  sheets,  so  it  must  have  been  an  early  call,  a  comparatively 
early  call.  But  they  tell  us  that  they  can't  tell  us  exactly  when  the 
call  came  in. 

You  spoke  to  Mrs.  Clinton? 

Ms.  Thomases.  I  don't  remember  speaking  to  Mrs.  Clinton  at 
any  time  on  the  27th.  It's,  I  just  don't  remember. 

Mr.  Chertoff.  Did  you  return  the  call? 

Ms.  Thomases.  I  don't  remember  I  returned  the  call.  Obviously 
the  call  was  returned  to  Patty  Solis.  It  could  have  been  returned 
by  me,  or  it  could  have  been  returned  by  my  assistant. 
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Mr.  Chertoff.  Now,  this  record  is  one  that's  maintained  by  your 
assistant  and  the  secretary  of  your  firm,  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  It  is  her  regular  practice  to  make  a  record  Uke 
this  during  the  course  of  her  duties,  right? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  In  fact,  I  take  it  it's  an  important  part  of  her  re- 
sponsibility to  keep  an  accurate  track,  correct? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  As  we  move  along  the  record,  just  to  be  clear, 
where  it  says  Patty  Solis,  under  name,  that  is  the  name  of  the  per- 
son who  called  your  secretary,  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  And  then  there's  a  space  for  a  number,  which  is 
left  blank,  right? 

Ms.  Thomases.  Sometimes  it's  filled,  in  this  case  it's  left  blank. 

Mr.  Chertoff.  OK,  because  you  knew  how  to  reach  Patty  Solis, 
right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now,  read  where  it  says  "nature  of  call." 

Ms.  Thomases.  I  see  the  message. 

Mr.  Chertoff.  Can  you  read  it  to  us? 

Ms.  Thomases.  HRC  wants  to  see  you  today. 

Mr.  Chertoff.  Then  it's  check  marked  to  indicate  that  you  re- 
turned the  call? 

Ms.  Thomases.  Or  that  the  call  was  returned  on  my  behalf. 

Mr.  Chertoff.  Now,  let's  be  clear  on  this.  As  of  the  time  you  got 
this  call,  you  were  in  New  York,  right? 

Ms.  Thomases.  I  don't  know. 

Mr.  Chertoff.  Well,  you  think  you  were  in  Washington  when 
this  call  came  in? 

Ms.  Thomases.  I  could  have  been  en  route. 

Mr.  Chertoff.  In  any  case,  the  call  came  into  your  New  York 
office,  right? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  And  your  testimony  is  that  you  had  not  made  a 
prearranged  agreement  to  meet  the  First  Lady  on  the  27th,  right? 

Ms.  Thomases.  I  don't  recollect  making  such  a  prearrangement. 

Mr.  Chertoff.  So  we  can  conclude  from  that  that  the  First  Lady 
was  reaching  to  you  in  New  York.  Let  me  withdraw  the  question 
and  ask  you  this.  You  don't  routinely  keep  the  First  Lady  aware 
of  your  personal  schedule,  do  you? 

Ms.  Thomases.  I  sometimes  tell  her  what  I'm  going  to  do. 

Mr.  Chertoff.  But  you  don't 

Ms.  Thomases.  But  I  don't  routinely  keep  her  aware  of  my  per- 
sonal schedule. 

Mr.  Chertoff.  Certainly  as  it  relates  to  your  private  law  prac- 
tice, right? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  So  that  from  the  standpoint  of  this  record,  what 
this  record  tells  us,  I  am  going  to  tell  you  where  we're  coming  from 
on  this,  this  record  tells  us  that  the  First  Lady  puts  a  call  into  you 
in  New  York  without  any,  to  your  knowledge,  basis  to  believe 
you're  coming  down  to  Washington  during  that  day,  and  she  actu- 
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ally  asks  you  specifically  to  come  down  in  order  to  see  her,  which 
suggests  that  this  is  something  that's  pretty  important  to  her. 

Ms.  Thomases.  Could  you  repeat  the  question? 

Mr.  Chertoff.  I  am  setting  up  a  context  here  for  the  next  ques- 
tion. This  call  comes  to  you  in  the  New  York  office.  You  have  given 
us  no  reason  to  assume  the  First  Lady  knows  you're  coming  down 
to  Washington,  and  in  fact,  the  fact  that  the  call  is  placed  to  New 
York  suggests  the  First  Lady  believes  she's  reaching  you  in  New 
York. 

Now,  she  calls  you  in  New  York  or  she  has  her  scheduler  call  you 
in  New  York  and  asks  you  to  come  down  to  see  her  on  that  very 
day,  which  suggests  a  certain  degree  of  urgency  or  importance  be- 
cause people  usually  don't  call  people  in  other  cities  and  ask  them 
to  drop  everjdihing  and  come  on  down. 

My  question  to  you  is,  bearing  that  in  mind  and  bearing  in  mind 
that  this  call  was  returned,  what  did  the  First  Lady  want  to  see 
you  about? 

Ms.  Thomases.  I  have  no  idea. 

Mr.  Chertoff.  Did  you  see  her? 

Ms.  Thomases.  I  honestly  do  not  remember  seeing  her. 

Mr.  Chertoff.  When  you  came  down  to  Washington,  we  have 
your  phone  records,  which  you've  supplied  us  for  this.  There's  a  se- 
quence of  phone  calls.  First  you  made  a  call  to  Mark  Geren  which 
is  around  11:33  a.m.  He  was  the  head  of  communications  at  that 
time  for  the  White  House? 

Ms.  Thomases.  I  don't  know  what  his  title  was  at — I  do  not  know 
what  his  title  was  at  that  time. 

Mr.  Chertoff.  Did  you  know  what  he  did,  what  his  job  was? 

Ms.  Thomases.  I  don't  know  what  his  job  was  at  that  time. 

Mr.  Chertoff.  Well,  why  did  you  call  him? 

Ms.  Thomases.  I  don't  know  that  I  called  him  in  his  job  title.  I 
may  have  called  him  just  to  touch  base  with  him. 

Mr.  Chertoff.  About  what? 

Ms.  Thomases.  I  don't  know  why  I  called  him. 

Mr.  Chertoff.  Are  you  telling  us  you  don't  know  in  1993  what 
Mark  Greren's  job  at  the  White  House  was? 

Ms.  Thomases.  Do  you? 

Mr.  Chertoff.  Yes,  he  was  the  Director  of  Communications. 

Ms.  Thomases.  In  1993? 

Mr.  Chertoff.  Well,  what  was  he? 

Ms.  Thomases.  I  don't  know. 

Mr.  Chertoff.  You  don't  know. 

Ms.  Thomases.  That's  why  I  am  asking  you. 

Mr.  Chertoff.  So  you're  telling  us  you  don't  know  what  his  job 
at  the  White  House  was? 

Ms.  Thomases.  In  specifically  1993,  no,  I  can't  recollect  that. 

Mr.  Chertoff.  OK,  then  you  called  the  main  White  House  num- 
ber at  12:20  p.m.  and  12:35  p.m.  Do  you  know  why  you  made  those 
calls? 

Ms.  Thomases.  Excuse  me? 

Mr.  Chertoff.  You  called  the  main  number  at  the  White  House. 
That's  456-1414,  at  12:20  p.m.  and  at  12:35  p.m.  Why  did  you 
make  those  phone  calls? 

Ms.  Thomases.  I  don't  know. 
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Mr.  Chertoff.  Then  you  called  Mr.  McLarty's  office,  and  you 
have  a  9.5  minute  phone  call  with  that  office.  Did  you  talk  to  Mr. 
McLarty? 

Ms.  Thomases.  I  don't  know  whether  I  did. 

Mr.  Chertoff.  Do  you  know  who  you  called? 

Ms.  Thomases.  I  have  no — I  presume  I  called  Mr.  McLarty,  but 
I  have  no  idea. 

Mr.  Chertoff.  Do  you  know  why  you  called  him? 

Ms.  Thomases.  I  have  no  recollection. 

Mr.  Chertoff.  Then  you  call  back  at  1  o'clock,  and  you  have  a 
1.5  minute  call  with  the  same  number.  Do  you  know  what  that's 
about? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Then  you  come  to  the  White  House  and  according 
to  the  records  we  have,  you  arrived  there  at  around  3  o'clock.  Do 
you  remember  coming  to  the  White  House? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  You  come  up  to  the  second  floor  of  the  residence, 
remember  that? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  I  am  going  to  put  this  up  here.  It's  the  next  one, 
the  next  document.  Right  up  there  it  says — you  have  a  copy  in 
front  of  you — it  says  July  27,  1993,  up  to  the  second  floor  3:08  p.m., 
down  at  4:31  p.m.  And  then  up  to  the  second  floor  at  8:19  p.m.  and 
we  have  previously  established  that  you  leave  the  White  House  at 
approximately  8:20  p.m.  What  were  you  doing  up  on  the  second 
floor  for  an  hour  and  a  half? 

Ms.  Thomases.  I  don't  remember. 

Mr.  Chertoff.  So  this  is  within  a  week  after  Vincent  Foster 
dies.  You  get  a  call  from  the  First  Lady  that  morning,  a  call  to  you 
in  New  York,  not  to  your  Washington  office,  to  your  New  York  of- 
fice, that  says  the  First  Lady  wants  to  see  you  today.  You  get  on 
a  plane,  you  come  down.  Maybe  you  were  on  a  plane  on  your  way 
down,  and  in  fact  you  show  up  at  the  White  House  and  you  spend 
an  hour  and  a  half  at  the  residence.  Did  you  see  the  First  Lady? 

Ms.  Thomases.  I  don't  really  remember  seeing  the  First  Lady 
that  day. 

Mr.  Chertoff.  Did  you  see  her  that  week? 

Ms.  Thomases.  I  don't  remember  seeing  her  that  week. 

Mr.  Chertoff.  Did  you — I'm  sorry,  I  don't  mean  to  cut  you  off. 

Ms.  Thomases.  I  would  have  liked  to  have  seen  her,  but  I  don't 
have  any  recollection  of  having  seen  her. 

Mr.  Chertoff.  Did  you  have  a  discussion  with  her  about  insur- 
ance matters  concerning  the  Foster  family? 

Ms.  Thomases.  I  know  at  some  point  I  did.  I  just  don't  remember 
specifically  having  that  conversation  with  her  that  day. 

Mr.  Chertoff.  Do  you  have  any  recollection  that  she  summoned 
you  down  from  New  York  in  order  to  have  a  discussion  about  the 
Foster  insurance  situation? 

Ms.  Thomases.  I  have  to  tell  you  that  I  disagree  with  your  char- 
acterization of  Mrs.  Clinton's  summoning  me  down. 

Mr.  Chertoff.  I'm  sorry.  But  she  asked  you  to  come  down? 

Ms.  Thomases.  I  don't  recollect  her  asking  me  to  come  down. 
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Mr.  Chertoff.  You  had  not  seen,  you  had  been  down  at  the 
White  House  the  week  before,  correct? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  You  had  not  seen  Mrs.  CHnton  there  because  she 
was  in  Little  Rock,  right? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  You  did  not  go  to  the  funeral,  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  So  that  this  would  have  been  the  first  occasion 
you  saw  Mrs.  Clinton  since  her  friend  passed  away.  Is  it  your  testi- 
mony you  don't  recall  that? 

Ms.  Thomases.  I  don't  recall  it.  I  know  it's  not  credible  to  you, 
but  I  truly  don't 

The  Chairman.  Well,  when  was  the  first  time,  Ms.  Thomases, 
that  you  saw  the  First  Lady?  Now  you  had  the  shared  grief,  the 
shared  loss.  We  hear  you  testifying  how  you  reached  out  to  people 
to  see  how  they  were  doing.  You  come  down,  obviously  the  day  be- 
fore you  speak  to  her  scheduler,  you  don't  recall  that.  But  the  notes 
indicate  that,  notes  that  we  didn't  get  before,  and  the  records  do. 
The  records  that  we  get  for  the  first  time  now  indicate  that  the 
scheduler  reached  out  to  you  and  very  clearly  says  that  Mrs.  Clin- 
ton would  like  to  see  you.  You  are  in  the  White  House  on  the  sec- 
ond floor  for  an  hour  and  a  half  and  you  are  telling  this  Committee 
that  you  don't  recall  whether  or  not  you  met  the  First  Lady?  When 
is  the  first  time  you  recall  meeting  the  First  Lady  after  the  death 
of  Vince  Foster?  When? 

Ms.  Thomases.  I  can't  tell  you  the  precise  date. 

Mr.  Chertoff.  What  did  you  talk  about? 

Senator  Bennett.  Mr.  Chairman,  if  you  can't  tell  us  the  precise 
day,  and  I  can  understand  that,  can  you  tell  us  the  circumstances? 
Was  it  in  the  White  House?  Was  it  in  New  York,  or  where  did  you 
have  your  first  conversation  with  the  First  Lady  after  Vince  Fos- 
ter's death? 

[Pause.] 

Ms.  Thomases.  I  think  that  my  first  conversation  with  her  after 
the  death  was  the  conversation  that  I  had  on  the  20th,  the  week 
before.  You  mean  my  first  conversation  with  her  in  her  physical 
presence? 

Senator  BENNETT.  Yes. 

The  Chairman.  That's  what  we  are  asking. 

Ms.  Thomases.  I  can't  precisely  remember. 

Mr.  Chertoff.  Let  me  ask  you.  You  made  a  point  of  saying  in 
your  opening  statement  that  you  did  not  instruct  anybody  to  do 
anything  with  respect  to  the  documents. 

I  want  to  ask  you  now,  Ms.  Thomases,  to  strike  the  word  "in- 
struction." Did  you  discuss  with  anybody  at  the  White  House  in 
any  way,  shape  or  form,  the  handling  of  Vincent  Foster's  docu- 
ments, that  is  to  say,  the  documents  that  were  in  Vincent  Foster's 
office  at  the  time  of  his  death? 

Ms.  Thomases.  You  know  that  I  had  a  conversation  with  Bernie 
Nussbaum  about  how  he  was  going  to  handle  the  documents.  I  dis- 
cussed that  with  him.  He  told  me  how  he  was  going  to  do  it  the 
week  before.  That  is  the  sole  discussion  I  remember  having  on  that 
subject. 
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Mr.  Chertoff.  Did  you  have  a  discussion  with  the  First  Lady 
about  that  subject? 

Ms.  Thomases.  I  do  not  ever  remember  discussing  the  documents 
with  the  First  Lady. 

Mr.  Chertoff.  When  you  say  you  don't  remember,  are  you  un- 
prepared to  simply  tell  us  you  never  had  a  discussion  like  that? 

Ms.  Thomases.  I'm  sa3dng  that  at  the  time  proximate  to  Vince 
Foster's  death  I  do  not  believe  I  had  a  conversation  with  Hillary 
Clinton  about  any  documents. 

Mr.  Chertoff.  You  say  at  the  time  proximate  to  his  death.  Did 
you  have  a  conversation  with  her  at  any  time  about  the  handling 
of  the  documents  ever? 

Ms.  Thomases.  I  might  have  in  some  subsequent  times  but  I  do 
not  believe  that  I  ever  discussed  them  with  her  at  that  time,  or 
anyone  proximate  to  that  time. 

Mr.  Chertoff.  What  was  the  discussion  that  you  had  with  her 
at  some  other  time  about  the  documents? 

Ms.  Thomases.  It  probably  was  in  the  context  of  these  hearings. 

Mr.  Chertoff.  You  mean  you've  discussed  it  with  her  since  the 
hearings  have  begun? 

Ms.  Thomases.  No,  but  you  know,  just  when  it  was  raised  that 
I  was  coming  down. 

Mr.  Chertoff.  So  you  talked  to  her  personally  about  your  com- 
ing down  to  the  hearings? 

Ms.  Thomases.  This  was  way  back,  before  the  first  hearing. 

Mr.  Chertoff.  Back  in  the  summer? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  What  was  the  discussion? 

Ms.  Thomases.  Just  that  I  was  going  to  have  to  come  down,  and 
that  I  didn't  think  that  I  had  very  much  interesting  to  tell  you, 
that  you  were  still  going  to  ask  me  the  questions  because  you  felt 
the  need  to  ask  me  the  questions. 

Mr.  Chertoff.  Did  you  have  a  discussion  with  Mrs.  Clinton  be- 
fore you  came  down  to  the  first  set  of  hearings  about  the  telephone 
calls  you  two  had  had  between  each  other  during  the  days  after 
Mr.  Foster's  death? 

Ms.  Thomases.  No,  we  did  not  discuss  that. 

Mr.  Chertoff.  Did  you  make  an  effort  to  refresh  recollection 
about  that? 

Ms.  Thomases.  No,  I  did  not. 

Mr.  Chertoff.  There  came  a  point  in  time  when  you  were  asked 
to  produce  records  concerning  calls.  Did  you  ask  her  whether  she 
had  any  records  that  might  help  you  to  put  together  the  sequence 
of  calls  on  the  days  that  we've  been  looking  at? 

Ms.  Thomases.  No,  I  did  not. 

Mr.  Chertoff.  One  of  the  points  that  we're  struggling  with  here, 
Ms.  Thomases,  is  the  whole  question  of  documents,  trying  to  find 
documents.  An  issue  has  arisen  about  certain  documents  that  in- 
volve not  Whitewater  specifically  but  the  Madison  Guaranty  Bank 
and  the  work  that  was  done  by  the  Rose  Law  Firm  at  the  Madison 
Guaranty  Bank.  You  had  worked  on  that  issue  during  the  course 
of  the  campaign,  is  that  correct? 

Ms.  Thomases.  For  a  brief  period. 
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Mr.  Chertoff.  You  were  aware  of  the  fact  that  there  was  a  point 
in  time  in  1992  during  the  campaign  that  there  were  questions 
being  raised  about  the  amount  of  work  and  the  type  of  work  that 
Mrs.  CUnton  had  done  on  behalf  of  Madison  Guaranty,  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You  understood  that  in  connection  with  that,  it 
would  be  of  great  interest  and  importance  to  know,  to  look  at  her 
time  records,  her  time  sheets,  and  her  bills,  correct? 

Ms.  Thomases.  Could  you  repeat  that  question? 

Mr.  Chertoff.  You  knew  that  in  connection  with  determining 
the  type  of  work  and  the  amouni  of  work  that  she  had  done  for 
Madison,  it  would  be  very  important  to  have  access  to  Mrs.  Clin- 
ton's time  records  and  her  bills  as  they  related  to  the  Madison 
work,  correct? 

Ms.  Thomases.  I  wouldn't  quite  characterize  it  that  way. 

Mr.  Chertoff.  Would  you  agree  that  it  would  be  relevant  to 
have  the  bills  and  to  have  the  time  records  in  order  to  ascertain 
what  work  Mrs.  Clinton  had  done  for  Madison? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  And  that  was  an  issue  in  the  campaign,  right? 

Ms.  Thomases.  I  wouldn't  describe  it  as  an  issue  in  the  cam- 
paign. 

Mr.  Chertoff.  You  were  asked  questions  about  it  by  a  reporter, 
right? 

Ms.  Thomases.  Yes,  a  reporter  asked  me  a  question  about  it. 

Mr.  Chertoff.  And  you  responded,  right? 

Ms.  Thomases.  I  don't  know  whether  I  specifically  responded.  I 
know  that  the  question  was  asked. 

Mr.  Chertoff.  You  called  Mr.  Hubbell  to  ask  him  for  informa- 
tion about  the  records  of  Mrs.  Clinton's  work  on  the  Madison  mat- 
ter when  she  was  at  Rose? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Did  Mr.  Hubbell  tell  you  that  he  had  access  to 
her  time  sheets? 

Ms.  Thomases.  I  don't  remember  that  he  precisely  told  me  that. 

Mr.  Chertoff.  Did  you  ever  see  her  time  sheets? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did  you  ever  see  her  bills? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  I  have  provided  you  with  one  sheet  of  your  notes 
furnished  to  us,  ST  0000032,  which  is  part  of  your  package,  which 
relates  to  a  telephone  call  you  had  with  Webb  Hubbell  on  2/24/92. 

The  reason  I  am  asking  you  this  is  that  we  have  looked  high  and 
low,  we've  subpoenaed  from  the  Rose  Law  Firm  and  from  the  RTC 
all  billing  records,  and  we've  gotten  very,  very  few  billing  records 
and  we  have  very,  very  few  time  sheets.  And  we  don't  have  any 
time  sheets  for  Mrs.  Clinton,  so  they  seem  to  have  disappeared. 
We're  going  to  try  to  find  out  when  the  last  time  is  that  somebody 
knew  where  these  things  were. 

This  ST  0000032,  is  this  your  handwriting? 

Ms.  Thomases.  Yes,  it  is. 

Mr.  Chertoff.  Do  you  see  the  entry  2/24/  TC  with  Webb  Hub- 
bell? Is  that  your  handwriting? 

Ms.  Thomases.  Yes. 
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Mr.  Chertoff.  Is  that  a  record  of  a  telephone  call  you  had  with 
Webb  Hubbell  on  or  about  that  date  to  get  some  information  about 
the  Rose  Law  Firm  work  for  Madison? 

Ms.  Thomases.  Yes,  it  is.  I  mean,  I  don't  know  that  it  was  just 
about  the  work  for  Madison. 

Mr.  Chertoff.  But  that  was  included,  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now,  I  want  you  to  read  down.  First  it  has  Arabic 
numeral  1,  preferred  stock  offering  4/85.  That  refers  to  the  attempt 
that  the  Madison  Guaranty  Bank  was  making  to  try  to  get  author- 
ization from  Beverly  Bassett  Schaffer,  to  make  their  preferred 
stock  offering  in  April  1985,  correct? 

Ms.  Thomases.  Would  you  repeat  that? 

Mr.  Chertoff.  That  refers  to  the  effort  Madison  was  making  to 
try  to  get  authority  to  issue  preferred  stock  from  Beverly  Bassett 
Schaffer  in  the  spring  of  1985,  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You  knew  there  was  a  question  about  Mrs.  Clin- 
ton's involvement  in  that  effort  to  get  approval  for  the  preferred 
stock  offering,  correct? 

Ms.  Thomases.  I  know  that  a  reporter  had  a  question. 

Mr.  Chertoff.  The  next  item  is  broker-dealer  summer  1985,  cor- 
rect? That's  what  the  next  entry  is,  right? 

Ms.  Thomases.  Which  entry? 

Mr.  Chertoff.  Where  it  says,  2.  Broker-dealer  summer  1985. 
You  see  broker-dealer  summer  of  1985?  There's  a  little  Arabic  nu- 
meral 2  with  a  circle  in  your  handwriting. 

Ms.  Thomases.  I  don't  see  it  on  this  particular  page. 

[Pause. 1 

OK. 

Mr.  Chertoff.  That  is  your  handwriting,  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  That  relates  to  an  effort  made  to  get  permission 
for  a  subsidiary  of  Madison  to  act  as  a  broker-dealer  on  this  offer- 
ing, correct? 

Ms.  Thomases.  I  don't  know  that  for  sure. 

Mr.  Chertoff.  You  wrote  this,  though? 

Ms.  Thomases.  I  did. 

Mr.  Chertoff.  It  continues  on.  Massey,  and  Massey  was  an  as- 
sociate then  in  1984,  or  1985,  was  a  new  associate  at  the  firm,  cor- 
rect? 

Ms.  Thomases.  I  didn't  know  him  to  be  a  new  associate.  I  knew 
him  to  be  an  associate. 

Mr.  Chertoff.  It  said  Massey  had  relationship  with  Latham  and 
HC.  That  would  be  Hillary  Clinton,  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Had  relationship  with  McDougal,  correct? 

Ms.  Thomases.  Yes,  that's  what  I  wrote. 

Mr.  Chertoff.  This  is  what  Hubbell's  telling  you? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  It  goes  on.  Rick  will  say  he  had  relationship  with 
Latham  and  had  a  lot  to  do  with  getting  the  client  in.  She  did  all 
the  billing.  HC  had  numerous  conferences  with  Latham,  Massey, 
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and  McDougal  on  both  transactions.  This  is  what  Hubbell  was  tell- 
ing you,  is  that  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now  over  to  the  left,  there's  a  little  notation  that 
talks  about  time  records.  What  does  that  say  there?  Ace.  to  time 
records? 

Ms.  Thomases.  This  is  my  notation  for  according  to  time  records. 

Mr.  Chertoff.  So  what  Hubbell  was  telling  you  was  based  on 
the  actual  time  records  that  he  told  you  he  had  in  his  possession? 

Ms.  Thomases.  He  did  not  specifically  tell  me  that. 

Mr.  Chertoff.  And  how  did  you  know  to  say  according  to  time 
records? 

Ms.  Thomases.  Because  he  said  according  to  time  records. 

Mr.  Chertoff.  So  Hubbell  said  to  you  in  this  call,  on  February 
1992,  and  you  understand  this  is  of  critical  importance  because 
those  time  records  are  not  around  anymore;  at  least  they  haven't 
been  produced  to  us? 

Ms.  Thomases.  You  might  also  note  that  it  has  nothing  to  do 
with  Vince  Foster's  death. 

Mr.  Chertoff.  What  it  has  to  do  with  is  where  are  these  time 
records? 

The  Chairman.  Do  you  believe  you're  scoring  points? 

Ms.  Thomases.  No. 

The  Chairman.  Because  I  tell  you  you're  not. 

Mr.  Chertoff.  If  you  will  confine  yourself  to  answering  the 
questions  here. 

Your  notes  indicate  that  what  Hubbell  was  telling  you  about  Hil- 
lary Clinton  having  numerous  conferences,  that's  your  words,  right, 
numerous  conferences? 

Ms.  Thomases.  It  was  his  words. 

Mr.  Chertoff.  His  words  that  you're  recording? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  You  certainly  have  no  reason  to  be  inaccurate  in 
your  copying  down  what  Hubbell  is  telling  you,  right? 

Ms.  Thomases.  I  copied  what  he  told  me. 

Mr.  Chertoff.  And  what  Hubbell  tells  you  is,  according  to  the 
time  records,  which  we  don't  seem  to  be  able  to  get  our  hands  on, 
but  apparently  he  had  in  February  1992,  HC,  Hillary  Clinton,  had 
numerous  conferences  with  Latham,  Massey,  and  McDougal  on 
both  transactions.  Do  you  remember  this  conversation? 

Ms.  Thomases.  Do  I  specifically  remember  it?  No,  all  I  have  of 
it  is  notes. 

Mr.  Chertoff.  Do  you  have  reason  to  doubt  the  accuracy  of  your 
notes  as  recording  what  Mr.  Hubbell  told  you? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  So  I  must  ask  you  now,  do  you  know  whatever 
happened  to  the  time  records  that  Mr.  Hubbell  was  relying  upon 
when  he  spoke  to  you  in  February  1992? 

Ms.  Thomases.  I  never  saw  them.  I  never  got  any  precise  infor- 
mation from  them. 

Mr.  Chertoff.  Did  you  ever  hear  what  happened  to  them? 

Ms.  Thomases.  I  never  heard  what  happened  to  them. 

Mr.  Chertoff.  Mr.  Chairman,  I  see  I've  run  out  of  time. 

The  Chairman.  Senator  Sarbanes. 
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Senator  Sarbanes.  If  I  might,  I  have  just  given  the  Chairman  a 
copy  of  a  communique  that  I  received  about  2  minutes  ago.  It  is 
directed  to  the  Senate  Special  Committee  on  Whitewater  and  Re- 
lated Matters.  Please  hand-deliver  to  Chairman  D'Amato  and  Sen- 
ator Sarbanes. 

Independent  Counsel,  Kenneth  W.  Starr,  issued  the  following 
statement  today  from  his  office.  This  is  faxed  at  14:02.  As  I  said, 
I  received  it  2  or  3  minutes  ago. 

The  Senate  Special  Committee  through  Chairman  D'Amato  has 
inquired  in  public  session  today  whether  the  Office  of  Independent 
Counsel  would  consider  an  apparent  proposal  by  the  White  House 
to  resolve  issue  with  respect  to  the  production  of  certain  notes  from 
a  November  5,  1993  meeting.  That  meeting  took  place  at  the  law 
offices  of  the  private  attorneys  for  the  President  and  Mrs.  Clinton. 

As  of  2  p.m.  today,  neither  the  White  House  nor  private  counsel 
to  the  Clintons  has  contacted  this  office  with  respect  to  any  pos- 
sible resolution  of  this  matter. 

And  as  of  2:15  p.m.,  neither  has  the  White  House  or  Special 
Counsel  contacted  this  Committee  in  relationship  to  the  supposed 
proposition  that  has  been  put  forth  and  generated  to  the  press. 

Again,  I  would  ask  the  White  House  Counsel:  If  they  do  have  a 
proposal,  that  they  go  forward,  as  they  have  suggested  to  some  of 
the  media  that  they  do.  We  stand  ready  to  entertain  it. 

Mr.  Chairman,  the  only  point  I  was  making  is,  I  thought  the 
Committee  ought  to  contact  the  Independent  Counsel.  We  ought  to 
be  able  to  come  up  with  something. 

The  Chairman.  Well,  Senator,  without  their  being  a  proffer  of 
some  kind  in  writing  that  we  have  received,  how  do  we  do  that? 

It  seems  to  me  that  it  is  disingenuous  to  be  putting  out  these  of- 
fers to  the  media,  as  opposed  to  coming  to  the  Committee  and  say- 
ing, look,  yes,  we're  ready  to  sign  off,  if  you're  able,  or  if  you  would 
at  least  convey  this  request  to  Special  Counsel. 

Again,  I  will  relay  the  request  to  Special  Counsel.  I  think  we 
have  done  it,  so  it's  out  there.  If  they  are  serious,  let  them  go  for- 
ward on  it. 

I  guess  we  will  take  a  brief  respite. 

Senator  Sarbanes.  I  want  to  reemphasize  a  point. 

It  seems  to  me  the  Committee  could  undertake  to  try  to  find  a 
resolution  of  this  matter.  I  know  you  indicated  the  difficulties  of 
communicating  through  the  media,  and  I  agree  with  that.  But  it 
seems  to  me  the  Committee  could  talk  to  the  Independent  Counsel 
about  this.  We  might  find  a  resolution. 

The  Chairman.  If  indeed  the  White  House  is  putting  this  forth 
seriously,  and  it's  a  genuine  offer  to  help  produce  these  notes,  then 
I  wish  they  would  do  it.  And  then  we  would  be  in  a  position  to  act 
on  that. 

What  I  am  sajdng  is,  to  date,  I  have  had  to  rely  on  third  parties, 
and  I  don't  even  know  who  at  the  White  House  did  or  did  not  make 
this  possible  offer  through  the  media.  I  think  again  that's  a  highly 
unusual  way  to  do  things;  to  go  to  the  media  to  suggest  a  possible 
compromise  to  this  Committee — one  which,  by  the  way,  we  have 
signed  off  on  as  it  relates  to  this  Committee.  I  have  no  problem  in 
stipulating  that  we  certainly  wouldn't  constitute  this  as  a  general 
waiver.  So  really  I  think  now  it's  up  to  them. 
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Senator  Sarbanes.  If  the  Committee  were  then  to  ascertain  from 
the  Independent  Counsel  that  they  would  sign  off  on  those  condi- 
tions, as  well,  then  I  think  we  would  have  changed  the  whole  pos- 
ture of  this  matter,  and  would  be  I  think  in  a  position  to  have  a 
resolution  of  it.  That's  the  only  point  I'm  making.  And  it  seems  to 
me  the  Committee  can  play,  as  it  were,  a  constructive  role  in  re- 
solving this  matter. 

The  Chairman.  We  look  to  be  constructive.  But  our  resolve  to  go 
forward,  certainly  tempered  with  a  bona  fide  proffer  putting  forth 
the  notes — that's  what  I  think  the  Committee's  interested  in.  So 
really,  the  ball  is  in  their  court. 

Senator  Dodd. 

OPENING  COMMENTS  OF  SENATOR  CHRISTOPHER  J.  DODD 

Senator  Dodd.  Mr.  Chairman,  I'm  curious.  I  appreciate  we  can 
go  back  and  forth  on  this.  I'm  just  wondering  if  it  might  not  be  ad- 
visable just  to  see,  from  your  standpoint,  maybe  with  Senator  Sar- 
banes, whether  a  simple  phone  call  sometimes  can  resolve  these 
matters,  instead  of  going  back  and  forth. 

The  Chairman.  Chris — excuse  me.  Senator  Dodd — I'm  going  to 
ask  at  some  point  if  both  our  counsel.  Majority  and  Minority  coun- 
sel, will  get  on  the  phone,  call  the  White  House,  and  say,  "Do  you 
really  have  something?  And  if  you  do,  why  don't  you  give  it  to  us? 
Put  something  down  on  paper,  and  we'll  pursue  it." 

Senator  DoDD.  What  about  a  call  just  to  Starr? 

The  Chairman.  I  think  we  run  into  a  very  real  problem  without 
knowing,  without  having  any  indication  what  the  White  House  is 
really  proposing  to  this  Committee,  let  alone  to  Starr. 

I  think  we  have  to  start  off  at  the  starting  point.  The  starting 
point  is,  number  one:  What  kind  of  offer  are  you  making  to  the 
Committee?  I  heard  it  from  the  media,  but  it  has  not  been  commu- 
nicated to  this  Committee  yet.  That's  the  troubling  point. 

Number  two:  If  it  is  merely  that  the  Committee  would  make  this 
recommendation,  I  would  be  happy  to  make  the  recommendation. 
I  would  be  happy  to  do  it.  I  have  said  that.  But,  by  gosh,  we  have 
to  have  it.  I  would  feel  like  I  don't  believe  we  are  capable  of  going 
forward  without  there  being  something  that  the  White  House  has 
given  to  us  by  way  of  how  to  produce  these  notes,  how  we  can 
break  that  stalemate. 

So,  I'm  waiting  for  them,  and  I'm  sure  they  know  this;  they're 
monitoring  this.  Maybe  we'll  send  a  letter  to  them  and  invite  them 
to  give  us  a  written  proposal.  I'm  not  standing  on  ceremony.  And 
I'll  ask  counsel  together  to  draft  a  note  of  inquiry. 

But  I  think  it's  highly  unusual  for  us  to  go  forward  to  another 
agency,  let  alone  an  Independent  Counsel,  to  put  ourselves  in  a  po- 
sition of  bargaining  for  the  White  House,  without  there  even  being 
any  kind  of  proffer  or  authorization.  That's  my  point. 

Senator  Sarbanes.  It  would  be  bargaining  for  ourselves,  as  I  per- 
ceive it.  We  would  in  effect  be  playing  a  role  as  a  Committee  to  try 
to  resolve  this  matter. 

Senator  DODD.  That's  the  point,  Mr.  Chairman.  I  wouldn't  ever 
expect — that  would  be  foolish  for  us  to  be  negotiating  for  the  White 
House.  We  have  our  own  legitimate  interests  here,  and  one  of  the 
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complaints  we're  getting  from  the  Executive  Branch  is  that  we 
can't  have  this  because  of  the  impHcations. 

It  seems  to  me  we  can  answer  that.  Maybe  we're  in  the  best  posi- 
tion to  get  an  answer  to  that  question. 

The  Chairman.  Let  me  say  this  to  you. 

I'm  going  to  ask  that  our  deputy  counsels,  Mr.  Giuffra  and  Mr. 
Wayne,  if  they  would — and  I  don't  mean  to  be  speaking  for  the  Mi- 
nority— but  let's  suggest  that  they  get  on  the  phone,  call  the  White 
House  and  see  if  they  do  have  a  proposal  along  the  lines  of  that 
which  was  outlined  to  the  media.  Then  I  would  feel  comfortable  in 
moving  forward. 

Senator  DODD.  I  apologize.  The  witness  is  back. 

Well,  I  was  just  going  to  mention  The  Wall  Street  Journal  report 
today.  I  found  to  be  tremendously  encouraging — and  I'm  sure  to  all 
of  the  Committee — this  Pillsbury  Madison  and  Sutro  Report  on  the 
RTC  was,  I  think,  very  very  helpful.  I  don't  know  if  this  article  has 
been  included  in  the  record  or  not.  But  the  headline,  "Whitewater 
Report  for  RTC  Discloses  No  Basis  for  Agency  to  Sue  Clintons,"  is 
I  think  extremely  worthwhile.  The  Clintons  shouldn't  be  sued  by 
the  Resolution  Trust  Corporation  over  Whitewater  Development 
and  the  related  failure  of  Madison  Guaranty,  and  goes  on  to  sug- 
gest that  they  ought  to  terminate  their  Whitewater  investigation. 
Did  you  have  a  discussion  of  that  this  morning? 

The  Chairman.  We  have  not.  Certainly,  that  will  be  put  in  the 
record,  and  obviously  the  report  will  be  made  part  of  the  record. 

Senator  Dodd.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

Senator  Sarbanes.  I  yield  to  Mr.  Ben-Veniste,  Mr.  Chairman. 

Mr.  Ben-Veniste.  Ms.  Thomases,  in  view  of  the  fact  that  we 
have  had  produced  more  detail  regarding  your  activities  on  the 
26th  and  27th  by  way  of  these  phone  records,  and  logs  of  entry  and 
exit  from  the  White  House,  is  your  recollection  refreshed  in  any  re- 
spect on  the  issue  of  whether  on  the  27th  of  July,  you  had  any  con- 
versation with  Mrs.  Clinton  or  anyone  else  about  the  files  which 
had  been  in  Vincent  Foster's  office,  and  which  were  removed  from 
Mr.  Foster's  office  and  placed  in  the  residence  on  their  way  to  Wil- 
liams &  Connolly? 

Ms.  Thomases.  I  have  no  recollection  of  ever  having  discussed 
that  box  of  documents  with  Mrs.  Clinton. 

Mr.  Ben-Veniste.  Put  aside  the  box  of  documents  per  se.  Does 
any  of  the  additional  material  in  any  way  refresh  your  recollection 
as  to  whether  you  had  any  discussion  about  the  documents  which 
had  been  in  Mr.  Foster's  office? 

Ms.  Thomases.  As  I  said  earlier  today,  I  don't  think  that  I  ever 
discussed  documents  with  Hillary  Clinton  in  any  time  proximate  to 
Vince  Foster's  death,  and  for  at  least  more  than  a  year  after  that. 

Mr.  Ben-Veniste.  And  about  that,  your  recollection  is  clear? 

Ms.  Thomases.  About  that,  my  recollection  is  clear. 

Mr.  Ben-Veniste.  Mr.  Chertoff  asked  you  some  questions  relat- 
ing to  a  telephone  conversation  you  had  with  Mr.  Hubbell  back  in 
February  1992,  as  reflected  by  notes  which  you  have  produced  to 
this  Committee,  correct? 

Ms.  Thomases.  Yes. 
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Mr.  Ben-Veniste.  In  fairness  to  you,  it  should  be  said  that  we 
have  not  taken  your  deposition  with  respect  to  this  subject  matter 
area,  have  we? 

Ms.  Thomases.  That's  correct. 

Mr.  Ben-Veniste.  And  today,  to  my  knowledge,  is  the  first  time 
that  you  have  been  questioned  about  either  these  notes  or  that  sub- 
ject matter? 

Ms.  Thomases.  Yes. 

Mr.  Ben-Veniste.  Can  you  tell  us  whether,  in  advance  of  coming 
to  testify  today,  you  received  any  notice  that  you  would  be  ques- 
tioned about  this  subject  matter? 

Ms.  Thomases.  No,  I  received  no  such  notice.  I,  personally,  re- 
ceived no  such  notice. 

Mr.  Ben-Veniste.  Did  you  nevertheless  prepare  yourself  to  re- 
spond to  questions  about  this  subject  matter  today? 

Ms.  Thomases.  No,  I  didn't  prepare  myself  to  respond  to  this 
subject  matter. 

Mr.  Ben-Veniste.  I  have  nothing  further.  We  would  yield  our 
time  back. 

The  Chairman.  Thank  you. 

Mr.  Chertoff. 

Mr.  Chertoff.  Ms.  Thomases,  we're  going  to  come  back  to  the 
issue  of  the  bills,  but  I  want  to  focus  briefly  on  the  issue  of  the 
22nd. 

Senator  Bennett.  Mr.  Chairman,  before  we  leave  the  bills 

The  Chairman.  Certainly. 

Senator  Bennett. 

OPENING  COMMENTS  OF  SENATOR  ROBERT  F.  BENNETT 

Senator  Bennett.  Ms.  Thomases,  you  may  or  may  not  have  fol- 
lowed Webb  Hubbell's  testimony  when  he  was  here.  He  brought — 
or  there  was  brought,  more  accurately — with  him  a  series  of  sum- 
maries of  the  billing  of  the  Rose  Law  Firm  on  these  various  mat- 
ters. And  Mrs.  Clinton  has  sworn  in  an  affidavit  that  she  had  little 
or  nothing  to  do  with  legal  matters  dealing  with  Madison  Guar- 
anty. 

The  summary  of  the  billing  that  was  here  would  belie  that  state- 
ment. From  the  billing  pattern,  it  was  clear  to  me  as  a  layman  that 
the  beginning  of  the  matters  were  all  handled  by  Mr.  Massey  under 
Mrs.  Clinton's  supervision,  because  the  bulk  of  the  billings  were  in 
his  name.  She  would  occasionally  drop  in  on  the  billing  summary 
for  a  little  bit  of  billing.  Then  there  was  a  relatively  dramatic  shift, 
and  his  name  virtually  disappeared  from  the  billing  records,  and  it 
became  all  HRC  all  the  way  through,  and  she  ran  up  the  bills  in 
a  fairly  substantial  fashion. 

As  I  pointed  out  to  Mr.  Hubbell,  I'm  not  a  lawyer,  so  I've  never 
made  out  a  billing  sheet.  But  I've  paid  a  lot  of  lawyers'  bills,  and 
I've  learned  to  read  them.  And  it  was  fairly  clear  to  me  that  the 
principle  lawyer  handling  this  matter  was  Mrs.  Clinton,  which  is 
in  direct  opposition  to  her  sworn  statement  in  this  area. 
^  Mr.  Hubbell  said  to  me,  and  I'm  paraphrasing,  "Well,  I'm  sorry 
I'm  not  articulate  enough  to  get  you  to  understand  what  these  bill- 
ing sheets  really  are  saying.  They're  not  really  saying  what  you 
think  they  are  saying."  And  the  strong  implication  that  I  took  from 
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that  exchange  was  that  if  we  could  get  to  the  actual  records,  we 
could  clear  up  this  discrepancy. 

Now,  Mr.  Chertoff  pointed  out  to  Mr.  Hubbell  that  on  their  face, 
the  records  were  saying  one  of  two  things.  Number  one,  either  my 
interpretation  was  correct,  and  Mrs.  Clinton  was  the  primary  law- 
yer handling  this;  or  number  two,  that  some  kind  of  a  sweetheart 
deal  had  been  worked  out  with  Madison  whereby  Mrs.  Clinton 
would  be  compensated  for  more  than  her  usual  hourly  rate  for  the 
amount  of  time  she  spent  on  this  matter,  that  would  therefore 
allow  her  billings  to  go  way  up,  even  though  she  didn't  spend  that 
much  time  there. 

Mr.  Hubbell  insisted  that  the  second  explanation  was  clearly  not 
true;  that  Mrs.  Clinton  never  was  involved  in  any  inflation  of  her 
billing  rate  on  this  or  any  other  matter.  Which  leaves  us  with  the 
first  interpretation,  which  I  find  very  clear,  subject  to  contradiction 
by  billing  sheets. 

That's  why  Mr.  Chertoff,  on  behalf  of  the  Committee,  is  trying 
to  find  the  actual  time  records.  And  that's  why  we  are  having  this 
discussion. 

You  are  a  lawyer.  You  fill  out  time  sheets.  You  are  a  close  friend 
of  Mrs.  Clinton.  If  you  were  confronted — and  if  you  wish,  we  can 
give  you  the  exact  sheets;  I'm  sure  we  can  pull  them  out,  but — with 
this  pattern,  whereby  the  name  that  appears  for  the  first  5  or  6 
months  is  primarily  Mr.  Massey,  with  an  occasional  reference  from 
Mrs.  Clinton,  and  then  for  the  next  5  months  Mr.  Massey  dis- 
appears and  overwhelmingly  it's  Mrs.  Clinton's  name  that  appears 
there,  and  it's  in  Mrs.  Clinton's  name  that  the  bills  are  submitted, 
could  you  give  me  any  scenario  that  does  not  conform  with  my  as- 
sumption, which  says  that  she  became  the  lead  attorney  on  this 
issue — and  indeed,  was  guiding  it  all  the  way  through? 

Ms.  Thomases.  What's  the  question? 

Senator  Bennett.  I  realize  it's  difficult,  because  you  are  not  a 
member  of  the  firm.  And  if  you  say,  "No,  I  can't,"  why  that's  fine. 
But,  you  are  a  lawyer.  You  do  handle  billing  sheets.  The  question 
is  this.  Am  I  reasonably  correct  in  assuming  from  the  pattern  of 
billing  that  was  outlined  in  that  summary  that  Mrs.  Clinton  was 
the  lead  attorney  on  this  issue? 

Ms.  Thomases.  I  have  not  seen  the  billing  sheets,  and  I  would 
not  want  to  jump  to  that  conclusion. 

Senator  Bennett.  I  don't  know  that  we  need  to  pursue  it,  but 
that's  why  I'm  following  Mr.  ChertofPs  questions  in  this  area  with 
such  interest. 

Mr.  Chairman,  I  remain  unsatisfied  on  this  point.  And  it  may 
well  be,  if  those  billing  records  have  disappeared,  that  I'll  remain 
unsatisfied  forever. 

Thank  you.  I  apologize  for  the  interruption. 

The  Chairman.  That's  quite  all  right. 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

Just  to  focus  on  this  billing  issue  for  a  moment,  Ms.  Thomases, 
you  understood  at  the  time  of  the  campaign  that  the  significance 
of  the  issue  being  raised  by  the  reporter  was  whether,  in  fact,  Mrs. 
Clinton  was  doing  a  significant  amount  of  work  on  a  sensitive  regu- 
latory matter  on  behalf  of  the  bank  with  respect  to  an  official  that 


1758 

had  been  appointed  by  her  husband,  who  was  then  the  Governor. 
Correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  She  had  taken  the  position  pubUcly  that  she  had 
deUberately  taken  herself  out  of  doing  any  regulatory  work  that 
would  cause  her  to  interact  with  her  husband's  appointees,  correct? 

Ms.  Thomases.  I  think  she  attempted  to  do  that. 

Mr.  Chertoff.  That's  what  she  said  she  had  done,  right? 

Ms.  Thomases.  That's  right. 

Mr.  Chertoff.  Obviously,  if  it  were  to  be  demonstrated  that  she 
was,  in  fact,  interceding  on  behalf  of  a  client  with  a  regulator  ap- 
pointed by  Governor  Clinton,  that  would  have — shall  we  say — been 
at  odds  with  the  position  she  was  taking  publicly,  to  say  the  least. 
Correct? 

Ms.  Thomases.  I  don't  think  I'm  prepared  to  comment  on  that. 

Mr.  Chertoff.  This  is  exactly  the  issue  you  were  asked  to  look 
into  in  the  spring  of  1992,  which  led  to  your  conversation  with  Mr. 
Hubbell.  Correct? 

Ms.  Thomases.  Yes,  except  I  never  got  the  facts.  If  you  look  at 
the  same  page  that  you  showed  me,  I  never  got  the  answer  to  the 
question  of  how  many  hours  Mr.  Massey  had  versus  how  many 
hours  Hillary  Clinton  had. 

Mr.  Chertoff.  Why  couldn't  you  get  the  answer  to  that  ques- 
tion? 

Ms.  Thomases.  No  one  ever  gave  me  the  records  in  order  to  do 
that. 

Mr.  Chertoff.  So  we  now  have  this  recap  of  fees  which  actually 
indicates,  as  Senator  Bennett  said,  that  there  was  actually  a  quite 
substantial  amount  of  time  billed  overall  to  Madison  matters. 

But  let  me  get  back  to  the  earlier  part  here,  where  Mr.  Hubbell 
is  talking  to  you  about  information  that  he  is  learning  according  to 
the  time  records.  That's  your  note,  according  to  the  time  records, 
which  you've  acknowledged  to  us  is  what  Hubbell  told  you,  correct? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  He  indicates  that  Hillary  Clinton  had  numerous 
conferences  with  Latham,  Massey,  and  McDougal  on  both  trans- 
actions. She  reviewed  some  documents.  She  had  one  TC — that's  a 
telephone  call,  right? — in  4/85,  at  the  beginning  of  the  deal,  with 
Bev.  Those  are  your  notes  of  what  Mr.  Hubbell  told  you.  Is  that 
correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You  understood  at  the  time  that  if  her  billing 
records  contained  this  information,  it  would  undercut  the  position 
being  publicly  taken  by  Mrs.  Clinton  that  she,  in  fact,  had  not  done 
any  work  on  this  deal  at  all.  Is  that  correct? 

Ms.  Thomases.  Yes,  but  I  never  saw  the  billing  records. 

Mr.  Chertoff.  So  you  had  Hubbell  tell  you  about  these  numer- 
ous conferences,  and  that  you  have  in  your  notes,  right? 

Ms.  Thomases.  Yes,  I  have  in  my  notes — I  have  what  you  see  in 
front  of  you. 

Mr.  Chertoff.  You  will  agree  with  me  that  Mr.  Hubbell  told  you 
that  he  was  giving  you  this  information  based  on  time  records  that 
he  had,  but  you  were  not  shown. 

Ms.  Thomases.  I  wasn't  with  him.  We  were  on  the  phone. 
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Mr.  Chertoff.  He  was  telling  you  about  time  records.  You  didn't 
get  to  see  them. 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  You  will  agree  with  me  that  time  records  showing 
numerous  conferences  on  these  transactions  would  be  at  odds  with 
statements  by  Mrs.  Clinton  to  the  effect  that  she  did  no  work  on 
this  matter,  or  very  little  work  on  this  matter.  Correct? 

Ms.  Thomases.  Without  seeing  the  time  records,  I  wouldn't  move 
to  that  conclusion. 

Mr.  Chertoff.  You  would  agree  that  "numerous  conferences"  is 
inconsistent  with  "I  did  nothing"  or  "I  had  nothing  to  do  with  the 
transaction"  right? 

Ms.  Thomases.  As  I  said,  I  have  not  seen  the  time  records. 

Mr.  Chertoff.  Did  you  ever  ask  to  see  the  time  records? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Why  not? 

Ms.  Thomases.  I  asked  for  the  hours.  The  number  that  you  see 
at  the  bottom  is  precisely  what  I  asked  for. 

Mr.  Chertoff.  Did  Mr.  Hubbell  not  get  back  to  you  on  that? 

Ms.  Thomases.  Apparently  not,  because  I  am  sure  that  I  would 
have  inserted  them,  because  that  was  my  habit  when  I  asked  ques- 
tions and  taking  notes.  And  if  I  had  ever  gotten  the  answer,  I 
would  have  gone  back  and  inserted  them. 

Mr.  Chertoff.  Did  you  know  that  Madison  files,  original  Madi- 
son files,  were  removed  from  the  Rose  Law  Firm  at  the  time  the 
Clintons  were  packing  to  leave  Little  Rock  to  go  to  Washington? 

Ms.  Thomases.  No,  I  did  not  know  that. 

Mr.  Chertoff.  Do  you  know  of  any  reason  why  the  files  would 
be  removed? 

Ms.  Thomases.  I  have  no  idea. 

Mr.  Chertoff.  In  April  1993,  were  you  involved  at  all  in  any 
work  being  done  at  the  White  House  in  connection  with  the  Rose 
Law  Firm  billings? 

Ms.  Thomases.  No,  I  did  not. 

Mr.  Chertoff.  Were  you  aware  of  such  work? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  I  see  I'm  out  of  time  again,  Mr.  Chairman. 

The  Chairman.  Let  me  ask,  if  I  might.  If  you  look  to  that  next 
to  the  last — would  you  put  up — look  to  the  next  to  the  last 
groupings.  I  see  one  grouping,  two,  three,  starting  with  "Rose 
Firm." 

Ms.  Thomases.  Yes,  I  see  it. 

The  Chairman.  What's  that  next  word? 

Ms.  Thomases.  "Prohibited." 

The  Chairman.  "From" — could  you  read  that? 

Ms.  Thomases.  "Seeing." 

The  Chairman.  "Examiner's  report"? 

Ms.  Thomases.  Yes. 

The  Chairman.  What  was  that  about? 

Ms.  Thomases.  I'm  not  sure. 

The  Chairman.  Do  you  have  the  rest  of  that?  "Rose  .  .  ." — what 
is  that?  "Called?" 

Ms.  Thomases.  No,  "relied." 

The  Chairman.  Would  you  read  it? 
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Ms.  Thomases.  "Rose  relied  on  certified  audit  report." 

The  Chairman.  Would  you  know  what  report  that  was? 

Ms.  Thomases.  Not  specifically. 

The  Chairman.  Would  you 

Mr.  Chertoff.  Was  that  the  Frost  report? 

Ms.  Thomases.  I  have  no  idea. 

Mr.  Chertoff.  Was  it  a  fact  that  one  of  the  issues  you  were  con- 
cerned about  was  whether  there  was  a  conflict  of  interest  when  the 
Rose  Law  Firm  allowed  itself  to  be  retained  by  the  RTC  to  sue 
Frost,  when  in  fact  they  might  be  relying  on  the  Frost  report  to  ex- 
plain why  it  is  they  didn't  know  about  some  of  the  problems  at 
Madison  when  they  were  trying  to  get  the  stock  issued? 

Ms.  Thomases.  I  was  not  aware  of  that  issue. 

The  Chairman.  Would  you  read  the  rest? 

Ms.  Thomases.  "RTC  paid  Rose  Law  Firm  $240,000  in  1991." 

The  Chairman.  Go  ahead. 

Mr.  Chertoff.  Isn't  that  about  the  very  billing  conflict  of  inter- 
est issue  with  the  RTC  I  just  asked  you  about? 

Ms.  Thomases.  That  was  what  Hubbell  told  me. 

Mr.  Chertoff.  But  you  were  asking  about  it  because  you  under- 
stood that  one  of  the  issues  that  had  arisen  out  of  this  whole  ques- 
tion of  representation  of  Madison  was  not  only  was  there  a  prob- 
lem, or  were  there  issues  involved  with  the  original  representation, 
but  that  when  Rose  got  hired  by  the  RTC  to  sue  Frost,  that  was 
a  separate  new  conflict  of  interest.  You  understood  that  was  an 
issue? 

Ms.  Thomases.  I  was  not  aware  of  those  issues. 

The  Chairman.  Would  you  continue  to  read  that? 

In  other  words,  RTC  paid  Rose  Law  Firm  $240,000  in  1991.  "But 
.  .  ." — would  you  continue  from  there?  "But  .  .  ." 

Ms.  Thomases.  ".  .  .  HC  was  billing  partner,  and  attended  con- 
ferences. He  .  .  ." — and  I  think  the  "he"  refers  to  Massey — ".  .  .  he 
has  a  major  role,  blank  hours  .  .  ." — I  never  got  the  number  to  fill 
in  that  blank — ".  .   .  versus  HC's  blank  hours." 

The  Chairman.  So  back  then,  you  were  concerned  with  how 
much  work  and  how  much  time  Mrs.  Clinton  put  in  as  it  relates 
to  billing  Madison.  Is  that  correct? 

Ms.  Thomases.  I  wouldn't  necessarily  use  the  word  "concerned." 
I  was  trying  to  determine  it. 

The  Chairman.  If  you  don't  say  "concerned,  you  were  trying  to 
determine,"  what  are  we  talking  about?  You  spent  an  awful  lot  of 
time  in  this  memo  as  it  relates  to  the  conversation,  as  it  relates 
to  what  work  she  did,  that  she  had  numerous  conferences.  And 
then  it  comes  down  to  the  question  of  how  many  hours  she  put  in 
there.  Now,  when  we  look  for  the  billing  hours,  we  can't  find  them. 
Do  you  understand  why  the  Committee  would  be  interested? 

Ms.  Thomases.  I  can  understand  why  you  say  you're  interested. 
But  I,  as  I  showed  you,  I  never  found  the  answer  to  that  question, 
either. 

The  Chairman.  To  the  hours,  sure.  But  the  question  is,  and 
when  counsel  raised  it  to  you  before,  he  said,  you  know,  isn't  it  a 
fact  that  this  is  in  response  to  the  questions  that  the  media  had 
raised,  and  that  Mrs.  Clinton  said  she  did  little  if  any  work  on 
these  matters.  Isn't  that  correct?  That's  what  she  claimed. 
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Ms.  Thomases.  Yes. 

The  Chairman.  So  therefore,  if  indeed  as  the  notes  suggest,  ab- 
sent the  hours  where  Mr.  Hubbell  said  that  she  attended  numerous 
conferences — and  indeed  the  records,  which  you  have  not  seen — 
demonstrates  that  she  was,  during  a  period  of  time,  the  main  bill- 
er;  this  would  then  bring  into  conflict  that  statement  which  Mrs. 
Clinton  had  made.  And  that  was  an  area  of  concern,  wasn't  it?  Was 
that  an  area  of  concern? 

Ms.  Thomases.  What's  the  question? 

The  Chairman.  I  asked,  was  it  an  area  of  concern  that  you  would 
try  to  ascertain  whether  or  not,  indeed,  Mrs.  Clinton  had  done  sub- 
stantial work  on  these  matters,  as  opposed  to  the  statements  that 
were  made  that  she  did  little,  if  any,  on  these  matters  relating  to 
Madison? 

Ms.  Thomases.  I  was  looking  for  facts.  I  was  not  making  conclu- 
sions. 

The  Chairman.  But  that  was  a  matter  of  concern,  wasn't  it? 

Ms.  Thomases.  That  was  a  matter  this  reporter  was  interested 
in,  yes. 

The  Chairman.  Who  was  interested  in? 

Ms.  Thomases.  The  reporter. 

The  Chairman.  And  you  were  interested  in.  It  was  a  matter  of 
concern. 

Ms.  Thomases.  I  wouldn't  necessarily  characterize  it  that  way. 

The  Chairman.  You  certainly  spent  a  good  deal  of  time  on  this 
matter,  didn't  you? 

Ms.  Thomases.  No,  the  truth  is  I  did  not. 

The  Chairman.  It  was  inconsequential? 

Ms.  Thomases.  I  spent  a  maximum  of  2  weeks  time  to  put  to- 
gether this  information. 

The  Chairman.  Wouldn't  that  be  considered,  2  weeks,  a  matter 
of  concern? 

Ms.  Thomases.  That  wasn't  the  only  thing  I  did  for 

The  Chairman.  I  don't  mean  to  be  splitting  hairs.  But  if  you  say 
you  spent  2  weeks  on  this,  it  would  seem  to  me  that  that  would 
be  a  matter  of  some  very  real  concern. 

Now,  I  have  provided  the  emphasis.  I  have  no  further  questions. 

Senator  Sarbanes. 

[No  response.] 

Mr.  Chertoff. 

Mr.  Chertoff.  Thank  you,  Mr.  Chairman. 

This  is  going  to  be  important,  because  we're  going  to  no  doubt 
have  Mr.  Hubbell  back.  These  notes  were  your  contemporaneous 
notes  from  your  telephone  call  with  Mr.  Hubbell.  Is  that  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  You  took  them  down  as  accurately  as  you  pos- 
sibly could.  Correct? 

Ms.  Thomases.  Correct. 

Mr.  Chertoff.  The  references  to  "Bev"  in  the  notes,  by  the  way, 
are  Beverly  Bassett  Schaffer? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Did  you  ever  speak  to  Beverly  Bassett  Schaffer 
about  her  dealing  with  Madison  or  the  preferred  stock  issuance? 

Ms.  Thomases.  I  don't  believe  so. 
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Mr.  Chertoff.  Did  you  talk  to  her  during  the  campaign  about 
it? 

Ms.  Thomases.  I  don't  think  I  did. 

Mr.  Chertoff.  Did  you  have  occasion  to  inquire  during  the 
course  of  the  campaign,  or  afterwards,  how  it  is  that  the  Rose  Law 
Firm  came  to  be  retained  by  Madison  Guaranty? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  No? 

Ms.  Thomases.  No. 

Mr.  Chertoff.  Did  you  ever  learn  how  they  came  to  be  retained 
by  Madison  Guaranty — that  is  to  say,  the  Rose  Law  Firm? 

Ms.  Thomases.  I  was  told  at  the  time  that  I  recorded  these  notes 
that  Latham,  with  Massey,  had  brought  the  client  to  the  firm. 

Mr.  Chertoff.  When  Mr.  Hubbell  says  here,  "Massey  had  rela- 
tionship with  Latham,  and  HC  had  relationship  with  McDougal," 
wasn't  he,  in  fact,  telling  you  that  part  of  what  moved  this  relation- 
ship forward  with  this  retainer  was  the  fact  that  Hillary  Clinton 
had  a  relationship  with  Mr.  McDougal? 

Ms.  Thomases.  That's  what  Webb  Hubbell  said. 

Mr.  Chertoff.  Did  you  learn  when  it  is  that  the  Madison  Guar- 
anty Bank,  in  fact,  retained  the  Rose  Law  Firm? 

Ms.  Thomases.  I  don't  know. 

Mr.  Chertoff.  Was  it  well  in  advance  of  April  1985  when  they 
actually — the  firm  actually  began  performing  services? 

Ms.  Thomases.  I  don't  know. 

Mr.  Chertoff.  I  want  to  read  you  a  portion  of  Mrs.  Clinton's  af- 
fidavit that  was  filed  in  1994  on  the  16th  day  of  September  before 
the  FDIC,  Office  of  Inspector  General.  And  in  particular — we'll  give 
you  a  copy  of  that.  Again,  I  want  to  make  sure.  You  had  expressed 
some  uncertainty  as  to  whether  this  was  a  matter  of  concern  to  you 
during  the  campaign. 

Senator  Sarbanes.  What  page,  Michael? 

Mr.  Chertoff.  This  is  page  5,  and  the  question  is,  "Describe 
your  involvement  with  Rose's  representation  of  Madison  before  the 
Arkansas  Securities  Department,  including  but  not  limited  to  de- 
tails of  work  you  performed  in  1985  for  Madison  regarding  obtain- 
ing approval  from  the  ASD  to  issue  preferred  stock." 

[Pause.] 

Ms.  Thomases.  Excuse  me.  Where  are  we  reading  from? 

Mr.  Chertoff.  We  may  have  given  you  the  wrong  document.  Ex- 
cuse me;  we'll  get  it  to  you. 

[Pause.] 

I  apologize.  We  have  the  wrong  document  in  front  of  you.  While 
we  wait,  let  me  turn  back  to  the  phone  records.  I  want  to  be  quite 
clear. 

On  the  27th  of  July  1993 — and,  Ms.  Thomases,  we're  waiting  to 
get  you  the  correct  document.  Let  me  bring  you  back  to  the  phone 
calls.  I  think  it  probably  would  be  useful  if  you  gave  me  your  atten- 
tion on  this. 

On  the  27th  of  July,  as  of  that  point  in  time,  you  had  not,  before 
that  date — you  had  not  seen  Mrs.  Clinton  in  person  after  Mr.  Fos- 
ter's death.  Is  that  correct? 

Ms.  Thomases.  Yes. 
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Mr.  Chertoff.  As  of  that  date,  you  had  learned  that  there  was 
a  writing  of  Vincent  Foster  that  appeared  to  have  some  relevance 
to  why  he  might  have  taken  his  life,  correct? 

Ms.  Thomases.  I  learned  that  on  the  26th. 

Mr.  Chertoff.  So  you  knew  it  on  the  27th? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  And  you  would  agree  with  me  that  if  you  saw  the 
First  Lady  on  the  27th,  the  first  time  you  saw  her  after  the  death, 
and  after  you  learned  of  the  writing,  you  would  likely  have  dis- 
cussed that  with  her.  Is  that  correct? 

Ms.  Thomases.  Not  necessarily. 

Mr.  Chertoff.  So  it's  your  recollection  that  you  may  have  talked 
to  the  First  Lady  for  the  first  time  after  the  death,  and  not  raised 
the  issue  of  this  writing? 

Ms.  Thomases.  As  I  said  to  you,  I  don't  recollect  actually  seeing 
her  on  that  date. 

Mr.  Chertoff.  What  about  afterwards?  At  any  time  after  you 
learned  there  was  a  writing  in  Vincent  Foster's  own  handwriting 
that  appeared  to  be  relevant  to  why  he  took  his  life,  did  you  discuss 
it  with  Mrs.  Clinton? 

Ms.  Thomases.  I  don't  know  that  Hillary  Clinton  and  I  have  ever 
discussed  that  writing. 

Mr.  Chertoff.  In  all  the  going  back  and  forth  we've  heard  about 
with  comforting  interns  and  talking  to  people  who  were  volunteers 
working  in  Maggie  Williams'  office,  and  being  concerned  about  all 
these  issues,  is  it  your  testimony  that  you  don't  think  you've  ever 
discussed  with  Mrs.  Clinton  the  writing  which  appears  to  be  the 
closest  evidence  we  have  of  what  was  in  Vincent  Foster's  state  of 
mind  at  the  time  he  took  his  life? 

Ms.  Thomases.  I  don't  believe  that  I  have  ever  really  discussed 
it  with  her. 

The  Chairman.  Ms.  Thomases,  this  is  what  troubles,  I  think, 
some  of  us.  Given  your  close  relationship  with  the  First  Lady,  given 
the  fact  that  in  a  number  of  instances  she  has  relied  upon  you, 
given  the  fact  that  you  are  a  key  advisor,  acknowledged — let's  not 
split  hairs  about  whether  you're  the  juice,  or — ^you,  acknowledged, 
are  a  key  advisor. 

Given  the  fact  that,  right  after  the  death  of  Vince  Foster,  there's 
a  number  of  communications  between  yourself,  between  the  First 
Lady,  between  Maggie  Williams — without  even  going  into  the  na- 
ture of  those  conversations,  given  the  fact  that  on  the  26th  for  the 
first  time,  they  find  this  note  that  everybody's  looking  for;  they're 
looking  for  some  reason,  and  it  is  brought  forward.  You  have  a 
number  of  conversations  with  people  at  the  White  House.  You  have 
a  scheduler  who  the  following  day  says — well,  that  you  have  a  con- 
versation with  on  the  26th,  but  on  the  following  day,  you  don't  re- 
call what  the  conversation  was  about. 

But  on  the  following  day,  there  is  a  record  in  your  office  that  in- 
dicates that  the  First  Lady  wants  to  see  you.  Aiid  we  find  you  on 
that  day  when  she  wants  to  see  you  in  the  White  House.  We  find 
you  upstairs  for  almost  an  hour  and  a  half  in  the  residence.  Mrs. 
Clinton  is  there. 
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Do  you  think  it's  credible  or  believable  to  think  that  you  didn't 
even  see  the  First  Lady,  after  you  hadn't  seen  her  after  this  trag- 
edy of  events?  Now,  do  you  believe  that? 

Ms.  Thomases.  I  believe  it's  possible. 

The  Chairman.  Would  you  believe  someone  who  were  to  tell  you 
the  same  thing?  Would  you  really?  Would  you  accept  that  as  being 
credible? 

Ms.  Thomases.  Are  you  asking  a  question? 

The  Chairman.  Yes. 

Ms.  Thomases.  Do  you  want  me  to  answer? 

The  Chairman.  Yes. 

Ms.  Thomases.  I  do  not  remember  seeing  Hillary  Clinton.  But  I 
think,  given  the  facts,  I  probably  did  see  her.  But  I  honestly  do  not 
remember,  and  I  have  tried  and  tried  and  tried  to  create  a  recollec- 
tion. 

The  Chairman.  You  were  upstairs  in  the  residence  for  an  hour 
and  a  half.  Mrs.  Clinton  is  there.  Why  wouldn't  you  see  her? 

Mrs.  Clinton's  secretary,  her  scheduler,  reaches  out,  and  says 
that  she  wants  to  see  you.  Do  you  understand  why  it's  so  difficult, 
and  not  credible,  to  believe  that  you  didn't  see  her?  And  the  fact 
that  you  say  that  you  don't  recall — this  is  a  rather  significant  time. 
It's  a  significant  time  in  the  discovery  of  a  note.  It's  a  significant 
time  in  the  fact  that  two  dear  friends  who  have  shared  and  grieved, 
as  you  did  with  Mrs.  Clinton,  met  for  the  first  time.  And  you 
wouldn't  recall?  That's  the  problem  we  have. 

Ms.  Thomases.  Senator,  I  have  tried  to  always  tell  you  things 
that  I  do  recall. 

The  Chairman.  OK. 

Ms.  Thomases.  It  would  have  been  convenient  for  me  to  recall 
that.  But  I  do  not  recall  it. 

The  Chairman.  Does  Ms.  Thomases  have  that  document  now. 
Senator  Sarbanes? 

Senator  Sarbanes.  I  believe  she  does. 

The  Chairman.  Go  ahead. 

Mr.  Chertoff.  Before  we  get  to  that  document,  though,  still  on 
the  issue  of  this  day  of  the  27th. 

You  get  a  message  which  you  acknowledge — ^your  checkoff  indi- 
cates— was  returned  from  Ms.  Solis,  indicating  that  the  First  Lady 
wants  to  see  you.  Did  you  call  her  back  using  your  cell  phone?  Did 
she  call  you  using  your  cell  phone  as  the  place  to  which  she  put 
the  call? 

Ms.  Thomases.  I  do  not  remember  having  had  interaction  with 
Patty  Solis.  The  records  show  that  either  myself  or  my  secretary 
spoke  to  her. 

Mr.  Chertoff.  Now,  let  me  take  you  back  even  a  few  days  ear- 
lier, to  the  22nd.  We  have  previously  established  that  you  received 
a  call  from  the  First  Lady  shortly  before  8  o'clock  your  time,  our 
time  in  Washington,  on  that  day;  which  was  the  day  in  which  Ber- 
nie  Nussbaum  told  the  Department  of  Justice  they  would  not  be  al- 
lowed to  look  at  the  documents.  That  was  about  a  4-minute  tele- 
phone call. 

Since  your  last  testimony,  we  have  received  additional  phone 
records,  which  indicate  that  you  put  a  return  call  back  to  the  First 
Lady  at  approximately  8:25  a.m.,  after  you  had  made  at  least  an 
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effort  to  reach  Mr.  Nussbaum  at  8:01  a.m.  Now,  does  that  refresh 
your  memory  about  your  conversations  with  the  First  Lady  that 
morning? 

Ms.  Thomases.  I  told  you  originally  that  I  remember  having  a 
conversation  with  the  First  Lady.  I  only  remember  having  one  con- 
tact with  her  that  morning,  and  I  don't  know — the  record  shows 
that  I  called  her,  and  I  may  have  called  her  in  response  to  a  call 
that  she  put  in  to  me  that  I  did  not  specifically  receive. 

Mr.  Chertoff.  Well,  the  first  call,  the  one  that  went  in  to  you, 
we  have  established  previously  was  a  3-  or  4-minute  telephone  call, 
and  this  was  to  your  hotel.  Do  you  have  any  doubt  in  your  mind 
now  that  you  actually  talked  to  her  at  that  period  of  time? 

Ms.  Thomases.  I  don't  doubt  that  I  talked  to  her  that  morning. 
But  I  have  a  doubt  about  responding  to  her  call  to  me.  I  believe 
I  called  her,  probably  called  her  back. 

Mr.  Chertoff.  She  calls  you.  You  have  a  3-minute  conversation. 

Ms.  Thomases.  She  has  a  3-minute  conversation  with  the  hotel. 
It's  not  a  hotel.  It's  a  bed  and  breakfast. 

Mr.  Chertoff.  It  has  maybe  less  than  a  dozen  rooms,  would  you 
agree? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  And  you  believe  that  she  spent  3  minutes  on  the 
phone  with  the  hotel  clerk? 

Ms.  Thomases.  I  don't  know  who  she  spent  time,  or  whether  she 
talked  to  them,  or  whether  it  took  the  hotel  clerk  that  long  to  find 
out  that  I  wasn't  perhaps  available. 

The  Chairman.  Let  me  ask  you,  Ms.  Thomases.  Where  were  you 
when  you  called  Bernie  Nussbaum? 

Ms.  Thomases.  In  my  room. 

The  Chairman.  Well,  1  minute  after  Mrs.  Clinton  calls  your 
room,  1  minute  after  that  3-minute  conversation  is  called,  is  re- 
corded, it's  recorded  that  you  called  Bernie  Nussbaum.  Are  you  say- 
ing now  that  you  were  in  your  room,  you  didn't  receive  the  call,  the 
hotel  operator  did,  and  exactly  a  minute  later,  you  reached  out  and 
called  Mr.  Nussbaum? 

Ms.  Thomases.  I  am  telling  you  that  I  remember  one  call  with 
Mrs.  Clinton. 

The  Chairman.  No,  you  were  going  further.  You  were  saying — 
you  were  suggesting  to  this  Committee  that  the  telephone  call  was 
received  by  the  hotel.  You  said  just  now  that  you  were  in  your 
room.  You  said  that  you  called  Mr.  Nussbaum. 

Let  me  suggest  to  you  that  any  reasonable  interpretation,  when 
you  look  at  the  records — 7:55  a.m.,  7:57  to  8  a.m.,  the  Rodham  resi- 
dence, call  from  the  Rodham  residence  to  Susan  Thomases'  hotel. 
One  minute  thereafter,  Susan  Thomases'  call  to  Bernie  Nussbaum 
on  his  pager. 

Now  let  me  ask  you  something.  If  you  said  that  you  were  in  your 
hotel  room,  and  you  called  Bernie  Nussbaum  from  there,  are  you 
suggesting  that  the  minute  before,  or  3  minutes  before,  that  the 
hotel  had  received  the  call,  you  didn't  get  the  call,  but  you  just — 
right  after  you  hung  up,  or  right  after  someone  hung  up  on  Mrs. 
Clinton — called  Bernie  Nussbaum? 

That's  not  believable.  It's  not  credible.  And  for  a  distinguished 
person  like  yourself,  an  attorney,  to  come  in  here  and  suggest  it, 
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it  even  adds  more  to  the  incredulity  of  it.  It's  just  not  right.  You 
don't  want  to  really  say  that,  do  you?  Do  you  want  to  stick  to  that? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Then,  in  the  afternoon,  at  3:08  p.m. — and  let's  go 
to  the  second  one  of  these — we  received  your  supplemental  records 
since  your  last  appearance,  we  uncovered  a  new  phone  call  that's 
at  3:08  p.m.  to  Ms.  Williams'  office.  Now,  that  call  lasted  10  min- 
utes. Did  you  talk  to  Ms.  Williams  during  this  period  of  time? 

Ms.  Thomases.  I  think  it's  possible  that  I  did  talk  to  her  at  that 
time. 

Mr.  Chertoff.  This  occurred  after  Ms.  Williams — rather,  after 
the  Department  of  Justice  officials  had  been  ushered  out  of  Mr. 
Foster's  office,  and  shortly  before  Ms.  Williams  began  the  process 
of  going  through  documents  with  Mr.  Nussbaum.  Did  you  discuss 
with  Ms.  Williams — not  instruct — did  you  discuss  with  Ms.  Wil- 
liams in  this  call  anything  about  Mr.  Foster's  documents? 

Ms.  Thomases.  During  this  period  of  time,  I  never  discussed  doc- 
uments with  Maggie  Williams. 

Mr.  Chertoff.  What  was  this  all  about? 

Ms.  Thomases.  Maggie  Williams  was  incredibly  upset  that  day. 
She  cried  through  most  of  our  phone  conversations,  both  of  them 
that  I  had  with  her  that  day. 

Mr.  Chertoff.  Did  she  indicate  to  you  she  was  about  to  go  over 
and  spend  a  considerable  amount  of  time  going  through  Mr.  Fos- 
ter's records? 

Ms.  Thomases.  She  didn't  tell  me  that. 

Mr.  Chertoff.  Now,  I  see  you  have  the  affidavit,  which  I  re- 
ferred to  earlier,  in  front  of  you.  Page  5,  I  am  going  to  read  the 
question  again: 

Describe  your  involvement  with  Rose's  representation  of  Madison  before  the  Ar- 
kansas Securities  Department,  including  but  not  limited  to  details  of  the  work  you 
performed  in  1985  for  Madison  regarding  obtaining  approval  from  the  ASD  to  issue 
preferred  stock. 

I  want  to  read  to  you  from  the  first  paragraph  here: 

In  the  spring  of  1985,  Madison  Guaranty  Savings  and  Loan  Association  engaged 
the  Rose  Law  Firm  to  represent  it  in  an  attempt  to  secure  permission  for  the  S&L 
to  issue  preferred  stock  and  market  it  through  a  wholly-owned  brokerage  firm. 
While  I  was  the  billing  partner  on  this  matter,  the  great  bulk  of  the  work  was  done 
by  Mr.  Richard  Massey,  who  was  then  an  associate  at  Rose  and  whose  specialty  was 
securities  law. 

Did  you  know  at  that  point  in  time,  by  the  way,  that  Mr.  Massey 
had  just  passed  the  bar  in  1984? 
Ms.  Thomases.  Did  I  know  that? 
Mr.  Chertoff.  Yes. 
Ms.  Thomases.  No. 
Mr.  Chertoff.  Do  you  know  it  now? 
Ms.  Thomases.  You  just  told  me. 

Mr.  Chertoff.  That's  your  only  basis  for  knowing  about  that? 
Ms.  Thomases.  Yes. 
Mr.  Chertoff.  It  goes  on  to  say: 

I  was  not  involved  in  the  day-to-day  work  on  the  project.  My  knowledge  of  the 
events  concerning  this  representation,  as  set  forth  in  this  answer,  has  been  largely 
derived  from  a  review  of  the  relevant  documents  rather  than  my  contemporaneous 
involvement  in  the  representation,  since  Mr.  Massey  primarily  handled  the  matter. 
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Now,  I  want  to  go  back  to  your  notes,  and  I  want  to  ask  you 
whether  you  would  agree  with  me  that  that  is  difficult  to  square 
with  what  Mr.  Hubbell  told  you,  that  ".  .  .  HC  had  numerous  con- 
ferences with  Latham,  Massey,  and  McDougal  on  both  trans- 
actions. She  reviewed  some  documents.  She  had  one  telephone  call 
in  4/85,  at  the  beginning  of  the  deal,  with  Bev  .  .  ." — meaning  Bev- 
erly Bassett  Schaffer.  Can  you  square  those  two? 

Ms.  Thomases.  Can  I  read  the  rest  of  this? 

Mr.  Chertoff.  Read  the  rest  of  what? 

Ms.  Thomases.  This  answer. 

Mr.  Chertoff.  The  affidavit? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Well,  certainly. 

But  I  want  to  just  ask  you  with  respect  to  this  statement: 

I  was  not  involved  in  the  day-to-day  work  on  the  project.  My  knowledge  is  derived 
from  a  review  of  the  documents,  rather  than  my  contemporaneous  involvement  in 
the  representation,  since  Mr.  Massey  primarily  handled  the  matter. 

Can  you  square  that  with  what  Mr.  Hubbell  told  you,  based  on 
the  time  records,  that  Hillary  Clinton  ".  .  .  had  numerous  confer- 
ences with  Latham,  Massey,  and  McDougal  on  both  transactions. 
She  reviewed  some  documents.  She  had  one  telephone  call  in  4/85, 
at  the  beginning  of  the  deal,  with  Bev."  Can  you  square  those  two? 

Ms.  Thomases.  This  rendition  of  what  her  involvement  was  was 
the  same  she  told  me  in  1992.  At  the  time  that  Webb  Hubbell  gave 
me  his  rendition 

Mr.  Chertoff.  You  say  "this  rendition."  You  mean  what  is  in  the 
affidavit? 

Ms.  Thomases.  Yes,  what  is  in  the  affidavit  was  what  I  was  told 
in  1992  by  Hillary  Clinton  about  her  involvement  and  Mr.  Masse/s 
involvement  in  this  project.  And  I  never  received  or  saw  the  time 
records  that  you  are  referring  to;  and  therefore,  I  was  not  in  a  posi- 
tion to  disagree  with  her  statement. 

Mr.  Chertoff.  But  Webster  Hubbell  told  you  he  had  seen  those 
records. 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now,  did  Mrs.  Clinton  herself  tell  you  that  she 
had  introduced  Mr.  McDougal  to  Rick  Massey  at  a  meeting  with 
Mr.  Latham? 

Ms.  Thomases.  No,  she  told  me  that  it  was  the  Latham-Massey 
relationship  that  cemented  the  client  relationship  with  the  firm. 

Mr.  Chertoff.  Which  had  cemented  it? 

Ms.  Thomases.  Well,  you  know,  created  the  relationship. 

Mr.  Chertoff.  Did  she  tell  you  that  she  had  nothing  to  do  with 
bringing  the  matter  in? 

Ms.  Thomases.  I  don't  know.  As  I  said,  I  haven't  seen  all  of  my 
notes.  But  I  know  there  are  other  notes  that  I  took  in  conversations 
with  her  at  the  same  time  that  I  took  Mr.  Hubbell's  notes.  And 
those  notes,  as  I  recollect  them,  sound  very  much  like  this  affidavit. 

Mr.  Chertoff.  I  think  we  may  have  another  page  of  notes  to 
show  you,  which  we're  going  to  give  to  you  right  now,  and  we'll 
hand  out.  I'm  going  to  give  you  the  Bates  number  for  the  record. 
I  think  it's  ST  0000029  or  30— I'm  sorry,  ST  0000039. 
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Now,  this  is  a  page  of  notes.  It  says  at  the  top — there's  some 
phone  numbers  which  are  whited  out,  and  it  says,  "Gerth."  I  gather 
Gerth  was  the  reporter,  Jeff  Gerth? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  It  says  here,  "Q  for  HC."  Questions  for  Hillary 
Clinton,  is  that  correct? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Did  Mr.  Gerth  give  you  questions,  or  did  you, 
based  on  your  conversations  with  Mr.  Gerth,  develop  your  own 
questions  that  you  then  put  to  Mrs.  Clinton  in  this  portion  of  your 
notes? 

Ms.  Thomases.  Jeff  Gerth  gave  me  the  questions. 

Mr.  Chertoff.  And  then  you  read  them  to  Mrs.  Clinton? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  It  says  here,  "Question  number  one.  Did  you  ever 
talk  directly  with  McDougal?"  I  gather  it's  McDougal,  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  ".  .  .  re  Madison  S&L,  and  Rose  Firm,  and  state 
security  commission?"  Then  it  says  underneath,  "Preferred  stock 
brokerage  sub."  Again,  "preferred  stock"  refers  to  the  issuing  of  the 
preferred  stock,  yes? 

Ms.  Thomases.  I  don't  know  of  the  issuing.  It  refers  to  the  sub- 
ject of  preferred  stock. 

Mr.  Chertoff.  And  the  "brokerage  sub"  referred  to  the  desire  of 
Madison  to  set  up  a  subsidiary  that  could  actually  be  the  broker- 
dealer  of  the  stock,  right? 

Ms.  Thomases.  Yes. 

Mr.  Chertoff.  Now,  to  the  right,  you  have  the  two  lines  written, 
"And  introduced  J.  McD  to  Rick  Massey  with  John  .  .  ."  and  you 
have  "Leather."  Is  this  what  Mrs.  Clinton  told  you  the  answer  was? 

Ms.  Thomases.  I  don't  know. 

Mr.  Chertoff.  When  you  say  "John  Leather,"  do  you  really 
mean  to  say  ".  .  .to  John  Latham?" 

Ms.  Thomases.  Latham. 

Mr.  Chertoff.  Where  did  you  get  the  idea  that  Mrs.  Clinton  in- 
troduced Mr.  McDougal  to  Rick  Massey  with  John  Latham? 

Ms.  Thomases.  This  is  what  I  wrote  down.  I  don't  know. 

Mr.  Chertoff.  But  it  says  at  the  top,  "Questions  for  HC."  These 
were  questions  Mr.  Gerth  had  given  you  to  ask  Mrs.  Clinton.  Is  it 
your  testimony  that  this  answer  did  not  come  from  Mrs.  Clinton? 

Ms.  Thomases.  It  may  have  come  from  Mrs.  Clinton. 

Mr.  Chertoff.  You  don't  remember? 

Ms.  Thomases.  I  don't  remember,  and  I  didn't  specifically  mark 
it  with  HC. 

Mr.  Chertoff.  Was  there  anyone  else  you  would  have  asked 
about  that? 

Ms.  Thomases.  I  don't  think  so. 

Mr.  Chertoff.  My  time  has  run  well  over,  Mr.  Chairman. 

The  Chairman.  Senator  Sarbanes. 

[No  response.] 

We  have  no  further  questions  and  we  want  to  thank  the  witness 
for  being  with  us  today. 

I  want  to  thank  my  colleagues.  Hopefully,  we  can  produce  some 
answer.   We   have   called — I   mention   this   to   Senator  Dodd — we 
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called  the  White  House  Counsel's  Office,  both  Jane  Sherburne  and 
Mr.  Quinn.  We're  in  the  process  of  sending  a  memo  basically  which 
asks  them  if  they  have  anything  new  to  indicate  to  us.  Possibly 
we'll  get  a  response  from  them. 

Senator  DODD.  Mr.  Chairman,  I  appreciate  that. 

Can  you  give  us  some  sense — we've  completed  this  phase.  Obvi- 
ously, the  subpoena  issue  hangs  out  there.  But  beyond  that,  we've 
completed  now  this  third  phase? 

The  Chairman.  I  don't  believe  that's  the  case.  But  I'll  ask  coun- 
sel to  sit  down  and  to  outline  what  aspects,  and  where  we  should 
be  going.  And  I  would  hope  they  could  do  that,  because  the  clock 
is  running;  and  attempt  to  set  up  an  agenda  for  us  to  move  on. 

Senator  DODD.  As  I  understand,  there'll  be  no  more  hearings  on 
subject  matter  aside  from  the  subpoena  issue  between  now  and 
after  we  come  back  after  the  1st. 

The  Chairman.  I  am  going  to  keep  that  open  for  two  reasons. 
Number  one,  if  we're  here,  I  would  like  to  do  as  much  as  we  pos- 
sibly can  to  move  this  forward.  Number  two,  as  we  develop  addi- 
tional information,  it  seems  to  me  we  should  move  it  as  quickly  as 
possible.  But  I  will  say  it  would  appear  that  as  it  relates  to  this 
aspect,  we  will  call  Mr.  Hubbell  back,  for  example.  But  I  think 
we're  fairly  well  concluded  on  this  aspect.  That  doesn't  mean  that 
we  may  not  bring  a  witness  in  who  could  contribute  to  our  further 
understanding.  I  have  to  tell  you  I  have  some  very  real  concern  as 
to  how  we're  going  to  attempt  to  finish  this,  all  of  our  inquiry, 
given  the  time  constraints  that  we're  operating  under,  and  given 
some  of  the  requests  to  postpone  our  activities. 

That's  why  I  am  reluctant  to  say  that  we  will  not  go  forward,  be- 
cause there  is  that  element  of  the  clock.  So  I  do  want  to  keep 
things  going,  but  I  am  going  to  ask  if  counsel  could  see  if  they  can't 
look  at  the  areas  that  we  know  we'll  have  to  go  through,  and  see 
what  kind  of  time  schedule  we  will  be  undertaking  them  in. 

Senator  Sarbanes.  Mr.  Chairman,  I  would  like  to  point  out  that 
if  Senator  Dole  stays  with  the  schedule  he's  outlined  for  the  first 
couple  of  months  of  the  new  year,  that  it  would  give  this  Commit- 
tee the  opportunity  to  move  in  a  very  concentrated  way,  uninter- 
rupted by  votes  on  the  floor  of  the  Senate,  or  uninterrupted  I  think 
by  other  significant  business. 

I  understand  counsel  are  in  the  process  now  of  taking  depositions 
relating  to  the  so-called  Arkansas  phase,  the  third  and  last  phase 
of  our  inquiry,  if  I'm  correct. 

The  Chairman.  I  think  that  is  the  case. 

Senator  DoDD.  So,  aside  from  the  handling  of  the  Foster  papers, 
the  handling  of  the  RTC  criminal  referrals,  those  are  one  and  two; 
I  understand  that  the  Chairman  feels  that  basically,  we're  pretty 
much  wrapped  up. 

The  Chairman.  I  think  it's  fair  to  say. 

Ms.  Thomases,  thank  you  for  coming.  You  don't  have  to  stay  any 
longer. 

Ms.  Thomases.  Thank  you  very  much.  Have  a  nice  holiday. 

[Witness  excused.] 

The  Chairman.  I  think  it's  safe  to  conclude  that  we  have  dealt 
with  the  bulk  of  those  matters.  And  other  than  witnesses  that  may 
come  in  that  we  find  are  necessary  to  supplement,  we're  going  to 
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then  move  ahead  in  the  third  phase.  When  we  will  begin  that  is 
something  that  again  is  up  in  the  air. 

I  think,  notwithstanding  that  we  might  be  out,  that  the  Commit- 
tee might  do  best  to  come  in  some  time  earlier  in  January  than  our 
other  colleagues  might  be  required  to.  In  other  words,  our  other 
colleagues  might  not  come  in  until  late  January.  I  think  we  might 
come  in  10  days  earlier. 

Senator  DODD.  I  also  made  reference  to  the  Pillsbury  Madison 
Report  that  they,  I  gather,  spent  2  years  and  almost  $4  million  on 
that  report  on  the  criminal  referrals.  I  would  hope  we  would  make 
that  a  part  of  the  Committee  record.  It  seems  to  me  it's  a  very  im- 
portant element. 

The  Chairman.  It  will  be  made  part  of  the  record. 

Senator  DODD.  It  already  goes  to  the  heart  of  number  two  of  our 
work  here,  on  the  handling  of  the  RTC  criminal  referrals.  I  think 
that's  an  important  one.  And  then  I  would  hope  we  might  have 
some  opportunity — and  again  on  the  Arkansas  issues,  it's  not  going 
to  stun  my  Chairman  here  by  raising  the  issue  of  how  far  back  we 
go  as  a  matter  of  legitimate  inquiry  of  a  Congressional  Committee, 
a  Federal  Congressional  Committee,  examining  the  issues  of  what 
happens  prior  to  the  Administration  coming  to  office. 

I  think  there  may  be  some  ties  there.  But  obviously,  if  we're 
going  back,  when  we  start  setting  precedents  like  that,  I  get  wor- 
ried about  where  we'll  be  going.  I  know  that  may  be  on  his  mind, 
too.  But  at  some  point,  I  would  like  to  have  a  discussion  about 
what  would  be  the  parameters  of  that,  what  the  legislative  purpose 
might  be.  Again,  you  always  have  to  have  a  legislative  purpose,  so 
we  can  at  least  get  some  sort  of  a  sense  of  what  sort  of  road  map 
we'll  be  following  when  we  look  at  that  issue.  I  just  raise  that  with 
you  here  now.  And  hopefully,  we  can  discuss  that. 

The  Chairman.  Let  me,  not  for  the  purposes  of  extending  our  di- 
alog on  this,  try  to  put  a  little  more  clarification. 

I  just  want  to  note  that  there  obviously  is  a  question  of  the  bills 
and  the  billing  that  we  have  not  been  able  to  resolve  to  our  satis- 
faction. So  we  will  be  looking  into  that.  We  will  be  speaking  to  Mr. 
Hubbell  with  respect  to  that,  I  think  we  have  indicated.  But  I  think 
the  bulk  of  our  inquiry,  it  is  safe  to  say,  as  it  relates  to  this,  has 
been  taken,  and  we'll  move  forward  on  it. 

Senator  Dodd.  I  didn't  mean  there  wasn't  a  legitimate  inquiry 
for  the  Independent  Counsel.  I  guess  my  question  is  whether  or 
not,  from  a  Congressional  standpoint,  what  is  our  legislative  pur- 
pose in  looking  at  that? 

But  again,  I  just  raise  that  as  an  issue  that  ought  to  get  handled. 
For  precedent  purposes,  I  can — if  we  get  Bob  Dole  as  President,  I 
can  see  someone  using  the  precedent  and  suggesting  we  go  back 
and  look  at  Kansas  activities  of  40  years  ago. 

Not  that  there  are  any  Kansas  activities. 

[Laughter.] 

That  I  know  of. 

[Pause.] 

The  Chairman.  I  have  just  been  informed,  and  I  share  this  with 
my  colleagues,  that  the  White  House  is  in  the  process  of  putting 
forth  a  new  proposal  as  it  relates  to  the  Kennedy  notes.  I'm  not 
going  to  attempt  to  characterize  that  which  Mr.  Giuffra  gave  me. 
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I  think  essentially  it  goes  over  the  point  of  attempting  to  work, 
I  think  they  said  cooperatively  with  them  in  attempting  to  get  the 
Special  Counsel  to  concede,  I  guess,  the  point  that  my  friend  and 
colleague  has  raised,  and  my  friend  Senator  Sarbanes  has  raised, 
as  it  relates  to  the  issue  of  privilege. 

But  they  will  be  faxing  us  this.  I  wish  again  they  had  given  this 
to  us  earlier,  and  I  make  this  point.  We  are  determined,  the  Chair- 
man is  determined,  to  press  ahead  with  this  matter.  We  are  always 
open,  though,  to  receiving  whatever  offer  that  might  lead  to  us  get- 
ting these  notes  without  the  necessity  of  going  to  the  floor  and/or 
into  the  courts.  That's  a  continuing  proffer  that  we  have  laid  out 
there.  So  any  time,  if  we  can  settle  that  matter,  fine.  But  we  will 
continue  to  move  ahead,  because  I  have  to  say  that  I  think  that's 
the  only  thing  that's  producing  these  offers. 

We'll  take  it  from  there  as  soon  as  we  receive  that  communique, 
jointly  and  together. 

We  stand  in  recess  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  3:20  p.m.,  the  hearing  was  recessed,  subject  to 
the  call  of  the  Chair.] 

[Appendix  supplied  for  the  record  follows:] 


1772 


fOUa         /in 


APPENDIX 


■i£c       EtT     cfi—     Tt.-ne       sc       Exc      ra.       r^.^ 


rr-ie?i    c=:£ 


£73* 

717 

1223 

2e 

4=S 

1*14. 

2:aS 

7 

:=? 

^ 

^■s 

2-jia 

6734 

727 

IZZZ 

zzz 

fciS 

Ifcl*. 

«:i2 

7 

-■• 

16 

iiai 

673* 

727 

I'.ZZ 

■  232 

456 

2"^ 

1 1 12 

7 

i 

2S 

£02 

673* 

737 

'.Z2S. 

£22 

*^8 

£S23 

SJi2 

7 

.1 

1 1 

£<a* 

eT«* 

727 

IZZ9 

a'as 

*:& 

2=3:: 

l:S.a 

7 

a 

a 

673*. 


727        U27        212     [BBSiassj] 


1:22 


222         ST«4  727         1222        212     [HT  Of  c.  I 

22-V        S73*  727        1236       212     [irr  Ofc] 


l:»3  73        5       1        3 

3:*<3  2S        6       1        3 


REDACTED 


-^/-  »••,  I  ^w^  T  ^  r 


ST    0OOO123 


1773 


O 

w 

o 

5 

O 


S 

o 


s 
o 

S 


o 

> 
o 

o 


,c 

jH 

wi 

^^^^H 

C 

^^^^H 

w 

^^^^^H 

fe   E 

^^H 

•=      3 

t=      u 

^^^^^H 

0>      O 

^^^^H 

V.  -t3 

^^^^H 

2*o 

^^H 

^H 

o  ■> 

^^^^H 

O)  «> 

^^^^H 

k-     w 

D    » 

^^^^H 

s  .= 

^^^H 

-^,.2. 

H^B 

'>   o 

B^^H 

a  ^ 

^K^^H 

o   - 

P^^H 

-TS  -O 

E^^H 

c    c 

^^^^H 

o    o 

B^^B 

c    " 

^^^^1 

C  r= 

^K^^^H 

i! 

r^ 

>«  c 

bkjl^^I 

<u    a 

^^L*^^l 

^     O   _5 

^^^^H 

HH 

^^        W» 

IS  =^ 

^^^H 

a.  Z    3 

^^^^^1 

-=  "O  "^ 

^^^^^1 

•IM 

^^H 

V.  J2    E 

^^^^H 

o>    o     • 

^^^^^^1 

1 

c  —  o 

Lz. 

=    c  ^ 

3      o 

-§  s  ° 

2 

VI  ^    a> 

dNus 
Depa 
s  offic 

= 

— 

nar 
lice 
ter'i 

? 

h-      wt      W) 

a»    3    O 

— 

ca  — 1  kk 

i 

E 

H 

d. 

KJ 

o> 

o 

^^B 

*" 

>H 

^^9 

^ 

« 

• 

K 
O 

l^l 

>> 

Q. 

^gjj 

"3 

Q. 

^Cm^H 

< 

wSm 

m 

^ 

^ 

^S£ 

i 

v» 

a> 

^f*mt 

1^^ 

*> 

£  S 

^BR 

a^S 

0   E 

^p 

^^ 

O 

vt     3 

1 

1 

VI 

■5 

an  Thomas 
cess"  to  do 

a> 

VI      w 

^^^# 

SSSS; 

c 

3      0 

^^&. 

1^*^*^ 

D 

«>-D 

^^s 

^1 

"B  £ 

ft«- 

^  1! 

VI 

a.   . 

0) 

5S 

1^ 

B 

3     ^F 

E 
.2 

1? 

^i 

^M 

3   ■r 

1 

3 

VI     CB 

irw'jE 

pOs 

Z    ^Ej 

.i:    c 

1 

CO    ^R| 

"5 

O 

w 
O 

o> 

_o 

"5 

*^     v# 

otmm 

■B(f 

c 

•£ie 

a> 

k-   0 

H 

1 

E 
a> 

w 

Is 

I 

1 

nihea 
office. 

ephen 
enforc( 

^^ 

pg^ 

S  - 

51  ^ 

^M 

^Ss 

X  £^ 

S  i» 

VI   a 

0)  ^" 

fttJa 

ffl    *T 

wt      ^^^T 

v^ 

o)  55 

«A      *■ 

apg 

g| 

a> 

v» 
S 

a>    0 

■fi  • 

^ 

^1 

o   Kz 

E 

o 

E  ^ 

0    0  .Sf 
E-o^S 

inAS 

*^mS^ 

.c  H^ 

3    c 

3     Q>     0 

J^^3 

tiT*  'ff 

^~      ^^^H 

t— 

a    S 

a   c  j« 

^23 

5^25 

c  ^E 

c 

^    E 

S31» 

'■'^jg 

o   ^E 

o 

5   B 

^ 

^ 

3    ■£ 

V* 

3 

3   0 

Z  -0 

3    e   VI 

MM 

sagt- 

^M 

^g| 

E 

^   ^^V 

o 

n 

ll^lj 

)^c& 

a>    ^K 

VI 

0 

o> 

gfcg 

s^S 

O)  ■; 

VI 

0 

o» 

^ 

^S 

J, 

• 

0 
0 

« 

16^ 

Hi 

E.  m^ 

E 

0 

o> 

d    v9i3 

?^ 

6  BP 

D 

C 

>.   V^a 

»  ^^S 

O 

#1 

w 

"3  rsi 

o   K^ 

o 

a. 
< 

0 

1774 


O 

w 

o 

o 

(A 

o 


c 
£ 

3 
\j 
O 

-o 
*o 

0) 

"> 
a> 

o> 
_c 

E 
o 


s 


o 


o 

> 
o 

o 


TO 

o 


s 
o 

u 
E   U 

a>    E 

-=    «> 
—    <u 


is 


►^ 

a 

•  X 

*o 

a> 

O 

5 

«/> 

S 

"o) 

o 

0) 

o 
o 


o 

Of 


ci 


O      Of 


Q>       O 


c 


a 


"~    £ 
«    o 

o  •— 
o  — 

S   £ 


E 
a 


ao 


1775 


Michael  Chertoff 
Richard  Ben-Veniste 
November  2-9-,  1995 
Exhibit,  Page  2 


3 .  James  Blair 
No  records. 

4 .  James  Lvons 
No  records. 

5 .  Amv  Stevar- 
No  records. 

6  .    Harrv  Thcmason 

No  records. 
7 .    Susan  Thomases 


July  27,  1993       Up  to  2nd  floor  at  3:08  p.a.-* 

Down  at  4:31  p.ni.' 
Up  to  2nd  floor  at  3:19  p.m. 


Marcraret  Williams 

July  22,  1993        Up  at  7:25  p.m. 

Down  at  7:32  p.m. 

July  25,  1993       Up  to  2nd  floor  at  2:36  p.m. 

Down  at  2:50  p.m. 

July  27,  1993       Up  to  2nd  floor  at  10:31  a.m. 

Down  at  12:05  p.m. 
Up  to  2nd  floor  at  1:35  p.m. 
Down  at  2:25  p.m. 
Up  to  2nd  floor  at  3:20  p.m. 
Down  at  4:43  p.m. 

Betsey  Wricht 

No  records. 
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Usher  records  show  entry  time  as  3:10  p.m. 
Usher  records  show  exit  time  as  4:30  p.m. 
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WlLLXIE  IMR  &  GALUGHER 


Bemco  Ronuoa  Mc*  fmk 


Pan 


December  11,  1995 

BY  FACSIMILE  AND  U.S.    MAJL 


The  Honorable  Alfonse  M.  D'Ainato 

The  Hanorable  Paul  S.  Sarbanes 

Special  Cocmittee  to  Investigate  Whitewater 

Developmenc  Corporaticn  and  Related  Maccers 
534  Dirksen  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Chairman  D'Anaco  and  Senator  Sarbanes: 

On  behalf  of  Sussm  P.  Thomases,  I  am  writing  to  express  our 
deep  concerns  about  stacemencs  which  have  been,   made  about 
Ms.  Thcraases'  efforrs  to  cooperate  with  the  Special 
Cotnnittae's  investigation.  Ms.  Thomases  has  not  and  will 
never  intentionally  withhold  any  relevant  materials 
appropriate  to  the  Special  Ctociittae's  invsstigaii;:!:.   I:: 
our  rcopGHoas  tc  pntr  ij=dG_  C~—.— tt^3  dcc^TTi^— ";  ■r=~^3"'t? 
we  have  conducted  diligent  searches  of  Ms .  Thomases ' 
records  after  discussions  with  staff  that  have  narrowed  the 
requests,  and  in  light  of  what  we  than  understood  to  be  the 
relevant  areas  of  inquiry  and,  beyond  that,  have  sought 
from  third  parties  records  that  we  believed  were 
respcnsivB.  Oxir  letter  of  December  5  laid  out  for  the 
Special  Committee  truthfully  and  frankly  how  the  records 
supplied  with  that  latter  came  to  light.  We  are  grateful 
that  Senator  Sarbanes  read  cur  December  6  letter  into  the 
record.  We  believe  that  any  reasonable  interpretation  of 
the  circumstances  would  demonstrate  that  our  letter 
describes  a  good- faith  review  of  records  that  was  subject 
to  the  normal,  human  limitations  of  time  and  memory.  The 
fact  is,  as  soon  as  the  additional  phone  records  came  to 
light,  they  were  provided  to  the  Special  Committee.   To 
criticise  Ms.  Thomases  for  such  voluntary  disclosure  and  to 
draw  conclusions  about  Ms.  Thomases'  1993  contacts  with 
people  in  the  White  House  when  there  is  simply  no  factual 
basis  for  such  conclusions  is  wholly  unwarranted. 

We  are  continuing  to  try  to  cooperate  with  the  Special 
Committee.  Although  the  Special  Committee  has  never  asked 
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The  Honorahle  Alfonse  M.  D'Amaco 
The  Honorable  Paul  S.  Sarbanea 
December  11,  1995- 
Page  2 

Ms.  Thomases  to  provide  any   records  relating  to  July  27, 
1993,  to  assist  the  Special  Cottmiittee  in  this  phase  of  its 
inquiry,  we  have  searched  for  docaments  that  could 
conceivably  be  relevant  to  the  visit  that  White  House 
records  indicate  Ms .  Thomases  nada  to  the  Wliite  House  on 
that  dace.  In  particular,  we  have  reviewed  her  files, 
including  files  previously  produced  in  redacted  form  or 
judged  non-responsive  to  prior  Special  Committee  requests, 
for  records  that  may  now  appear  relevant,  gi-zen  the 
additional  matters  on  which  Ms.  Thomases  has  been 
questioned. 

The  documents  attached  hereto,  Bates  numbered  ST0000121  to 
ST0000129,  fall  into  this  category.  We  note  that  to  the 
extant  these  records  shed  any  light  on  the  specific  matters 
under  investigation,  they  appear  to  support  Ms.  Thomases' 
previous  testimony  that  the  White  House  visitors  records 
may  not  be  accurate.  ?or  example,  M^.  Thomases'  telephone 
records  show  a  credit  card  call  from  Washington  National 
Airport  en  July  27,  1993  at  9:44  p.m.,  while  the  White 
House  visitor's  records  purport  to  reflect  Ms.  Thomases 
departing  the  White  House  complex  at  9:11  p.m.   Our  review 
of  records  is  ongoing,  and  should  additional  such  materials 
be  located  they  will  be  supplied  to  the  Special  Committee 
immediately. 

I  hope  this  letter  both  demonstrates  Ho.  ThosaacS'  sarious 
conccms  a^out  cocni^iaiiiw  z^   "'•j  ~'?,~.'~   =_^cut  ~.i—  ^z'zz.z~-^:    3^— 
at  the  same  time  her  intention  to  cooperate  in  good  faitii 
with  the  Special  Committee's  inquiries.  As  I  have 
emphasized* to  the  Special  Committee  repeatedly,  Ms. 
Thomases  is  prepared  to  appear  voluntarily  before  the 
Special  Ccmmittee  on  Monday,  December  18,  1995  and  we 
understand  that  har  appearance  has  been  publicly  annnnnced 
for  1:00  p.m.  on  that  date. 

Very  truly  yours, 

l 

Benito  Romano 
Enclosures 
/oosai4 
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Whitewater  Report  for  RTC  Discloses 
*iYo  Basis' for  Agency  to  Sue  Clintons 


By  Glehn  R.  Simpson 

Staff  Reporter  cj  The  Wau-  Street  Journal 

WASHINGTON  -  The  Clintons 
shouldn't  be  sued  by  the  Resolution  Trust 
Corp.,  over  the  Whitewater  development 
and  the  related  failure  of  Madison  Guar- 
anty Savings  &  Loan,  a  new  report  pre- 
pared for  the  RTC  recommends. 

President  Clinton  and  Hillary  Rodham 
Qinton  had  little  knowledge  and  no  control 
over  the  Whitewater  project  in  which  they 
Invested,  and  they  weren't  aware  that  any 
funds  that  went  to  Whitewater  may  have 
been  taken  from  Madison.  In  addition, 
there  is  no  firm  evidence  that  the  Whitewa- 
ter project  harmed  Madison.  "Accord- 
ingly, there  is  no  basis  to  sue  them,"  says 
the  report  prepared  by  PUlsbury  Madison 
&  Siitro,  a  San  Francisco-based  law  firm. 
The  report  also  recommends  that  the  RTC 
stop  its  Whitewater  investigation. 

Following  weeks  of  adverse  publicity  on 
the  Whitewater  affair,  the  White  House 
was  buoyed  yesterday  with  the  findings 
and  an  apparent  deal  with  the  Senate 
Whitewater  Committee  over  a  disputed 
document.  After  dropping  most  of  its  con- 
ditions for  turning  over  the  docunient- 
notes  by  former  administration  attorney 
William  Kennedy  about  a  Nov.  5,  1993, 
meeting  of  presidential  lawyers  -  the 
White  House  appeared  close  to  an  agree 
ment  with  the  panel  over  the  weekend. 

The  last  major  sticking  point  appeared 
to  be  removed  yesterday  when  an  official 
involved  in  the  dispute  said  in  an  interview 
that  Independent  Counsel  Kenneth  Starr, 
who  has  also  filed  a  subpoena  for  the 
document,  has  indicated  he  is  likely  to 
agree  to  the  White  House's  revised  terms. 


Senate  Debate  Sdieduled 

The  White  House  has  agreed  to  give  up 
the  document  if  both  the  Whitewater  com- 
mittee and  the  independent  counsel  state 
that  turning  over  the  notes  doesn't  waive 
the  president's  right  to  claim  attorney-cli- 
ent privilege  on  other  matters,  as  is  now 
expected.  A  formal  agreement  in  the  next 
two  days  would  avert  a  Senate  debate 
and  vote  on  the  matter,  currently  sched- 
uled for  Wednesday,  as  well  as  a  subse- 
quent court  fight. 

All  of  the  concessions  that  led  to  the 
dispute's  resolution  were  made  by  the 
White  House,  prompting  some  people  in- 
volved in  the  fight  to  ask  why  the  adminis- 
tration hadn't  taken  those  steps  two  weeks 
ago. 

Pillsbury  Madison's  final  report  goes 
considerably  further  than  a  previous  draft, 
released  last  spring,  in  concluding  that  the 
Qintons  aren't  liable  for  Madison's  losses. 
The  new  version  is  drawn  in  part  from 
statements  by  the  president  and  the  first 
lady  as  well  as  by  others  involved  in  the 
matter.  It  portrays  the  Clintons  as  largely 
ignorant  of  the  matter  for  the  first  seven 
years  of  their  investment  with  Madison 
owner  James  McDougal  and  his  former 
wife  Susan.  There  is  "no  basis  to  assert 
that  the  Clintons  knew  anything  of  sub- 
stance" about  how  the  McDougals  ran  the 
project,  including  possible  financial  impro- 
prieties, the  report  states. 

Some  Records  Missing 

The  law  firm's  conclusion  that  the 
Whitewater  project  didn't  harm  Madison 
is  particularly  significant  because  Mr. 
Qintons  critics  have  frequently  asserted 
that  the  project  was  costly  to  taxpayers. 
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However,  at  least  Ml.OOO  that  went  into 
Whitewater  can't  t>e  traced  to  Madison 
because  of  missing  records. 

Pillsbury  Madison  also  found  no  evi- 
dence "except  an  unsubstantiated  press 
report"  that  Mr.  Qinton.  while  governor  of 
Arkansas,  pressured  then-judge  David 
Hale  to  make  a  S300,000  loan  to  Susan 
McDou^l.  Mr.  Hale's  assertion  that  he 
waS  pressured  by  Mr.  Qinton  is  the  only 
direct  allegation  of  wrongdoing  against  the 
president,  and  is  a  major  focus  of  Mr. 
Starr's  inquiry.  The  report  does  conclude 
that  Susan  McDougal's  receipt  of  this 
money  "may  be  wrongful  and  may  be 
traceable  back  to  Madison  Guaranty." 

A  similar  verdict  was  delivered  regard- 
ing a  1985  fund-raiser  for  Mr.  Clintons 
gubernatorial  campaign  at  which  some  of 
the  money  may  have  come  from  an  Ar- 
kansas bank,  also  a  focus  of  the  Stan- 
inquiry. 


Clioton  Denial  Is  Cited 

Mr.  Clinton  denied  knowing  that  funds 
may  have  come  from  illegal  sources, 
and  "no  contrary  evidence  has  been 
found,"  the  report  states.  Pillsbury  Madi- 
son spent  two  years  and  almost  S4  million 
to  reach  its  conclusions. 

The  law  firm  found  that  the  absence  of 
many  records  and  the  unwillingness  of  key 
witnesses  to  cooperate  in  the  investigation 
prevented  it  from  laying  some  questions  to 
rest.  The  strength  of  its  conclusions,  de- 
spite these  problems,  relies  on  a  larger 
view  of  the  McDougals'  activities. 

The  Whitewater  project  "was  not 
unique,  but  instead  was  one  example  of  a 
broader  pattern  of  funds  transfers  by  the 
McE>ougals  between  and  among  entitites 
they  owned  or  controlled,  apparently  moti- 
vated by  the  McDougals'  need  for  funds 
with  which  to  pay  their  debts." 
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Whitewater  panel 
to  grill  Thomases 

Will  focus  on  events  after  Fosters  death 


By'Jerry  Seper 

TH£  \M<kSHINQTON  TIMES 


New  York  lawyer  Susan  Thom- 
ases makes  her  third  appearance 
today  before  the  special  Senate 
Whitewater  Committee  in  what 
promises  to  be  a  bitter  cross- 
examination  of  her  activities  in 
the  days  that  followed  White  House 
Deputy  Counsel  Vincent  W.  Foster 
Jr.'s  death. 

Republicans  believe  Mrs. 
Thomases,  one  of  first  lady  Hil- 
lary Rodham  Clinton's  closest  ad- 
visers, was  at  the  center  of  a  White 
House  effort  to  block  federal 
authorities  from  gaining  access  to 
documents  —  including  White- 
water records  —  in  Mr.  Foster's 
office. 

In  two  previous  appearances, 
Mrs.  Thomases  has  not  been  able 
to  recall  numerous  telephone  calls 
she  made  to  the  White  House,  Mrs. 
Clinton  and  others  beginning 
within  hours  of  Mr.  Foster's  July 
20,  1S>93,  death,  or  to  remember 
with  whom  she  spoke. 

Sen.  Alfonse  M.  D'Amato,  New 
York  Republican  and  committee 
chairman,  called  her  testimony 
"not  credible,  not  responsive,  very 
distressing  and  disingenuous"  and 
asked  the  panel  last  week  to  sub- 
poena Mrs.  Thomases  to  answer 
additiontd  questions.  The  panel 
did  so  on  a  party- line  10-8  vote. 


Mr.  D'Amato  also  accused  Mrs. 
Thomases  of  "outrageous  con- 
duct" in  withholding  records  on 
two  calls  she  made  to  Mrs.  Clinton 
and  ooe  to  the  first  lady's  chief  of 
staff,  Margaret  A.  Williams,  on  the 
night  of  Mr.  Foster's  death. 

The  three  calls  were  included  in 
records  submitted  to  the  commit- 
tee Dec.  7  by  Mrs.  Thomases'  at- 
torney, Benito  Romano.  The  com- 
mittee h^d  asked  for  the  records  in 
July. 

Meanwhile,  no  compromise  was 
reached  yesterday  with  the  White 
House  over  the  release  of  notes 
taken  during  a  November  1993 
strategy  meeting  involving  the 
government's  Whitewater  investi- 
gation. The  administration  has 
withheld  the  notes,  claiming 
attorney-client  privilege.  Mr. 
D'Amato  said  there  would  be  "no 
more  delays"  in  committee  efforts 
to  get  the  notes. 

The  White  House  offered  on  Fri- 
day to  turn  over  the  records  in  ex- 
change for  panel  assurances  that 
their  release  did  not  constitute  a 
waiver  of  attorney-client  privilege 
on  other  meetings  and  committee 
efforts  to  get  Whitewater  indepen- 
dent counsel  Kenneth  W.  Starr  to 
adopt  the  same  position. 

The  full  Senate  is  scheduled  to 
vote  Wednesday  on  a  committee 
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request  to  sue  the  administration 
in  federal  court  to  get  the  records. 

Senate  Majority  Leader  Bob 
Dole,  during  an  appearance  on 
NBC-TV's  "Meet  the  Press,"  said 
Whitewater  had  surfaced  again  as 
an  issue  because  of  "the  question 
of  turning  over  certain  notes  —  the 
same  thing  that  Nixon  had  ques- 
tions about  years  ago  in  Water- 
gate." 

"There's  almost  the  feeling  out 
there  they  may  be  hiding  some- 
thing. What  are  they  hiding?"  Mr 
Dole  said.  "I  don't  know,  but  I  wish 
they'd  give  the  information  to  the 
committee  and  then  they'll  make  a 
decision." 

White  House  Chief  of  Staff  Leon 
Panetta,  on  CBS-TV's  "Face  the 
Nation,"  said  he  was  hopeful  a 
compromise  on  the  notes  could  be 
worked  out  with  the  committee 
and  commended  Mr  D'Amato  for 
being  willing  to  "meet  partway"  in 
the  discussion. 

"We  hope  that  that's  a  step  in  the 
right  direction  so  that  we  could 
avoid  th  s  kind  of  confrontation," 
Mr  Pai   tta  said. 

With  regard  to  Mrs.  Thomases, 
committee  Republicans  have  ac- 
cused her  of  lying  on  whether  she 
conspired  to  hide  Whitewater  rec- 
ords, questioning  her  about  at 
least  20  calls  she  made  in  a  43-hour 
period  to  Mrs.  Clinton,  the  White 
House  and  others  after  Mr.  Fos- 
tec's  death.  v 

The  senators  said  testimony  has 
shown   Mrs.   Clinton   was   con- 
cerned about  "unfettered  access" 
by  law  enforcement  officials  to  the 
Foster  records,  and  they  believe 
Mrs.  Thomases  relayed  that  con- 
cern to  White  House  Counsel  Ber- 
nard Nussbaum.  It  was  Mr.  Nuss- 
baum  who  conducted  a  search  of 
Mr.  Foster's  office  after  reneging 
on  an  agreement  to  allow  Justice 
Department  investigators  a  look  at 
the  records. 

In  August.  White  House  Associ- 
ate Counsel  Stephen  Neuwirth  tes- 


tified that  Mr  Nussbaum  told  him 
the  first  lady  and  Mrs.  Thomases 
were  concerned  about  "unfettered 
access"  to  papers  maintained  by 
the  deputy  counsel.  He  said  the 
first  lady's  concerns  were  relayed 
to  him  by  Mr  Nussbaum  after  a 
telephone  conversation  Mr.  Nuss- 
baum had  with  Mrs.  Thomases,  al- 
though he  had  no  idea  what  "the 
basis  was  for  that  concern." 

Mr  Nussbaum  testified  he  did 
not  recall  the  conversation. 

Republicans  also  noted  that 
Thomas  E.  Castleton,  a  former 
White  House  aide,  testified  he  car- 
ried a  box  of  records  from  Mr.  Fos- 
ter's office  to  the  president's  resi- 
dence after  the  deputy  counsel's 
death  because  its  contents 
"needed  to  be  reviewed  by  the  first 
lady." 

Mr.  Castleton  testified  Mrs.  Wil- 
hams  told  him  the  box  contained 
"personal  and  financial  records 
pertaining  to  the  first  family." 

Uniformed  Secret  Service  Offi- 
cer Henry  R  O'Neill  told  the  com- 
mittee he  saw  Mrs.  WiUiams  take 
papers  out  of  the  White  House 
counsel's  suite  just  hours  after  Mr. 
Foster's  death. 

Justice  Department  officials 
testified  that,  as  of  5  p.m.  on  July 
21,  1993,  they  had  an  agreement 
with  Mr  Nussbaum  to  review  doc- 
uments in  the  office  to  see  if  they 
were  of  any  interest  to  authorities. 
By  10  a.m.  the  next  day,  Mr.  Nuss- 
baum had  changed  his  mind,  or- 
dering Justice  officials,  the  FBI 
and  U.S.  Park  PoUce  to  sit  in  chairs 
in  the  office  while  he  reviewed  the 
records. 

Records  show  Mrs.  Clinton 
called  Mrs.  Thomases  on  July  22, 
1993,  at  7:57  a.m.  in  a  call  that 
lasted  three  minutes.  One  minute 
after  that  call  ended,  Mrs. 
Thomases  called  Mr.  Nussbaum. 
TVo  hours  later,  the  White  House- 
Justice  agreement  on  the  search 
of  Mr  Foster's  office  was  can- 
celed. 
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I.  INTRODUCTION  AND  OVERVIEW. 

This  preliminaty  report  covers  the  phase  of  the  RTC's  investigation  of 
Madison  Guaranty  Savings  &  Loan  Association  that  examined  the  relationship 
between  (Madison  Guaranty  and  Whitewater  Development  Company,  Inc. 
Specifically,  this  phase  focused  on  whether  there  were  any  substantial  mone- 
tary links  between  Madison  Guaranty  and  Whitewater  that  resulted  in  losses  to 
Madison  Guaranty.  As  such,  it  required  that  the  RTC:   (1)  trace  the  source  of 
funds  received  by  Whitewater  to  determine  whether  those  funds  came,  either 
directly  or  indirectly,  from  Madison  Guaranty;  and  (2)  decide  whether  anyone 
responsible  for  such  funds  transfers  should  be  sued  by  the  RTC  in  a  civil 
action,  given  that  applicable  statutes  limit  the  RTC  to  claims  arising  from  fraud, 
intentional  misconduct  resulting  in  unjust  enrichment  or  intentional  misconduct 
resulting  in  substantial  loss  to  the  institution.   See  Part  II  below. 

To  date,  the  investigation  has  consisted  principally  of  an  intensive  review 
of  the  available  documentation  on  Madison  Guaranty,  on  Whitewater  and  on 
various  other  entities  owned  or  controlled  by  the  principal  shareholders  of 
Madison  Guaranty,  Jim  and  Susan  McDougal  ("McDougal-controlled  entities"). 
(Most  witness  interviews  have  been  deferred  until  the  documents  could  be 
assembled  and  analyzed.)  Documents  were  obtained  from  dozens  of  sources, 
falling  into  three  basic  categories:   Madison  Guaranty  records  obtained  either 
from  its  receiver  or  from  the  Independent  Counsel;  bank  records  obtained  from 
various  financial  institutions  pursuant  to  subpoena;  and  Whitewater  records 
obtained  principally  from  President  and  Mrs.  Clinton  through  their  counsel.' 

Once  the  documents  were  obtained,  they  were  used  to  reconstruct  bank 
accounts  and  to  trace  deposits  back  to  their  source.   A  review  of  the  documents 
led  to  the  identification  of  approximately  40  people  and  entities  who  might  have 
handled  funds  transferred  between  Madison  Guaranty  and  Whitewater.   For 
each,  records  were  assembled  to  reconstruct  the  history  of  their  bank  accounts 
at  Madison  Guaranty.  The  objectives  were  to  determine  whether  deposits  into 
Whitewater  originated  from  Madison  Guaranty,  whether  proper  consideration 
was  exchangee  for  any  transfer  of  funds  identified,  whether  Madison  Guaranty 
suffered  losses  as  a  result  of  these  exchanges  and  whether  the  McDougals,  the 
Clintons  or  both  were  aware  of  the  source  or  use  of  the  funds  transferred. 

A  two-part  approach  was  used  to  perform  this  work: 

First,  deposits  into  Whitewater  were  identified  by  reconstructing  and 
analyzing  all  of  Whitewater's  available  financial  records.   As  a  result,  the 
immediate  depositors  were  identified.   In  turn,  their  Madison  Guaranty  bank 


1  Further  information  on  the  source  of  documents,  and  on  the  letter  prefixes  used  to 

identify  the  source  of  documents,  is  contained  in  Part  X  of  this  report.  Approximately  200,000 
documents  and  700,000  microfilm  images  were  reviewed  in  this  phase  of  the  investigation. 
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statements  and  transaction  details  were  obtained,  where  available.   These 
documents  (including  microfilm  images)  were  then  organized  chronologically  by 
bank  account  and  entered  into  a  database. 

Second,  an  attempt  was  made  to  identify  transactions  between  Madison 
Guaranty  and  the  McDougals  or  McDougal-oontrolled  entities,  and  among  them, 
that  were  similar  in  amount  and  timing  to  deposiis  from  the  McDougals  or 
McDougal-controlled  entities  into  Whitewater.^  Where  such  transactions  were 
identified,  the  underlying  documents  were  inspected  to  determine  who  the 
parlies  to  the  transaction  were,  and  then  their  bank  accounts  were  analyzed  to 
determine  the  source  of  the  funds  ultimately  transferred  to  Whitewater.   In  this 
fashion,  deposits  into  Whitewater  were  traced  back  to  the  source  of  the  funds, 
or  until  the  evidence  indicated  that  no  specific  source  could  be  identified  using 
documents  alone.   Ultimately,  this  work  was  attempted  for  every  deposit  from 
the  McDougals  or  McDougal-controlled  entities  into  Whitewater  that  occurred 
while  the  McDougals  owned  Madison  Guaranty.  As  described  below,  at  this 
stage  of  the  investigation,  certain  preliminary  observations  can  be  made  about 
the  source  of  some  of  these  deposits.   To  know  more  about  the  purpose  and 
intent  of  these  transactions,  or  the  knowledge  of  specific  individuals,  would 
require  further  information  from  potential  witnesses.   See  Part  X.B  below. 

In  reading  this  report  and  reviewing  this  work,  several  qualifications 
should  be  borne  in  mind: 

First,  and  perhaps  most  important,  money  is  fungible.   To  the  extent  that 
funds  were  commingled  in  bank  accounts  with  other  funds  from  other 
transactions,  it  may  be  difficult  or  impossible  to  determine  the  source  of  a 
deposit  into  Whitewater.   For  example,  Madison  Guaranty  funds  might  be 
deposited  into  the  bank  account  of  a  McDougal-controlled  entity.   The  same 
day  or  later,  that  entity  might  write  a  check  to  Whitewater.   If  the  only  funds  in 
the  account  were  the  funds  from  Madison  Guaranty,  one  knows  their  source.   If, 
however,  as  was  often  the  case,  other  funds  already  were  in  the  account,  it 
may  be  difficult  or  impossible  to  say  whether  Madison  Guaranty  funds  actually 
reached  Whitewater. 

With  one  minor  exception  (see  observation  3.d  on  page  4),  a  review  of 
the  records  has  established  no  instances  in  which  Madison  Guaranty  or 
Madison  Financial  funds  were  directly  deposited  into  Whitewater.   There  also 
were  no  instances  where  discrete  transactions  occurred  on  the  same  day  in  the 
same  amount  without  funds  being  commingled  to  some  extent  with  funds  from 
other  transactions.   There  were,  however,  several  instances  of  what  could  be 


2  The  concept  of  "similar"  was  broadly  construed.   It  was  recognized  that  transfers  of 

money  from  Madison  Guaranty  to  Whrtewa.er  could  have  been  routed  through  various  entities 
via  multiple  trdnsactions  days  or  weeks  before  or  after  a  deposit  into  a  Whitewater  account. 
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indirect  funds  transfers,  but  little  is  known  about  the  purpose  or  reason  for 
these  transfers. 

Second,  in  some  instances  the  records  are  incomplete.   Whitewater  had 
a  general  ledger  but  no  cash  flow  statements.   Therefore,  cash  flow  data  had  to 
be  reconstructed  from  source  documents  such  as  bank  statements  and  can- 
celed checks  from  Madison  Guaranty  and  from  other  financial  institutions. 
There  are  significant  gaps  in  the  available  Madison  Guaranty  documentation. 
Microfilm  of  bank  records  (canceled  checks  and  deposits)  does  not  exist  for  ail 
periods,  and  some  of  what  does  exist  is  essentially  impossible  to  read.   Hard 
copies  of  many  bank  records  also  are  not  available.   Also,  some  transactions 
that  appear  to  provide  funding  for  a  deposit  into  Whitewater  originated  from 
people  or  entities  not  having  accounts  at  Madison  Guaranty.   This  made  it  more 
difficult  to  cetermine  the  ultimate  source  of  these  funds. 

Third,  otten  it  is  necessary  to  ascertain  the  business  purpose  of  a 
transaction.   In  many  instances,  the  purpose  of  a  transaction  could  not  be 
determined  from  the  available  documentation.   (As  noted  above,  resolving 
issues  of  purpose,  intent  and  knowledge  would  require  further  information  from 
potential  witnesses.)   One  difficulty  in  making  this  assessment  is  the  lack  of 
information  about  the  operations  of  many  of  the  McDougal-controlied  entities. 

In  addition  to  these  evidentiary  issues,  there  are  legal  issues.   Even  if 
funds  were  traced  back  to  Madison  Guaranty,  for  the  RTC  to  have  a  civil  claim, 
there  must  be  provable  culpability  of  the  type  noted  above  (fraud  or  intentional 
misconduct)  and  there  must  be  proof  that  Madison  Guaranty  (and  ultimately  the 
RTC,  or  the  deposit  insurance  fund)  suffered  a  loss  from  culpable  transactions. 
In  addition,  to  warrant  the  institution  of  legal  proceedings  by  the  RTC,  culpabili- 
ty, damages  and  the  potential  defendants'  assets  must  all  be  substantial 
enough  to  make  the  litigation  cost-effective. 

Subject  to  these  qualifications,  the  investigation  to  date  has  led  to  the 
following  preliminary  factual  observations: 

1 .  Slow  lot  sales  at  lower  than  expected  prices  and  substantial 
increases  in  commercial  interest  rates  caused  the  Whitewater  project  to  suffer  a 
cumulative  cash  shortfall  of  $193,189  as  of  the  end  of  %cal  year  1986. 
Whitewater  Development  Company  itself  could  not  fund  the  shortfall. 

2.  The  shareholders  made  up  the  shortfall  by  advancing'  $194,493 
through  the  end  of  fiscal  year  1986.   Of  this  total,  the  McDougals  and 
McDougal-controlied  entities  advanced  $158,523  and  the  Clintons  advanced 


3  In  this  report,  neutral  terms  such  as  'advances'  and  "disbursements'  are  used  in  place 

of  "Investment"  or  "loan"  because  the  documentary  evidence  often  does  not  reveal  which  of  the 
shareholders'  disbursements  were  investments  and  which  were  loans. 
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$35,970.*  The  advances  from  the  McDougals  and  McDougal-controlled  entities 
had  the  effect  of  relieving  the  Clintons  and  the  McDougals  from  much  but  not 
all  of  the  debt  in  which  the  creditors  had  recourse  to  their  personal  assets. 

3.        Over  the  years  in  which  Jim  McDougal  controlled  Madison 
Guaranty  (1982-1986),  the  McDougals  and  McDougai-controlled  entities 
advanced  $134  294  to  Whitewater.*  Typically,  these  aovances  occurred  just 
before  or  just  after  Whitewater  made  a  payment  to  a  bank  or  other  creditor  not 
controlled  by  the  McDougals.  With  one  exception,  no  deposit  was  made 
directly  into  Whitewater  from  Madison  Guaranty  or  Madison  Financial.   Of  this 
$134,294: 

a.  The  traceability  of  $20,752  cannot  be  established  because  certain 
Madison  Guaranty  documents  (bank  statements  and  microfilm)  are  missing. 

b.  The  traceability  of  $25,520  cannot  be  established,  in  large  part 
because  the  accounts  through  which  this  money  flowed  had  sufficient  balances 
so  that  the  source  of  the  funds  that  eventually  reached  Whitewater  cannot  be 
determined  from  documentary  evidence  alone. 

c.  The. traceability  of  $58,022  back  to  Madison  Guaranty  can  be 
established  (subject  to  the  qualifications  noted  above). 

d.  The  one  direct  deposit,  a  $30,000  bonus  that  Madison  Financial 
awarded  to  Jim  McDougal  and  deposited  into  the  Whitewater  account,  occurred 
on  May  1 ,  1 985.   It  cured  an  overdraft  created  the  week  before  by  a  $30,000 
payment  to  Senator  Fulbright  in  connection  with  a  real  estate  transaction 
unrelated  to  the  Whitewater  property.   The  available  evidence  suggests  that  the 
bonus  and  the  payment  to  Senator  Fulbright  have  no  substantial  relationship  to 
Whitewater.   Nothing  seen  to  date  suggests  that  Senator  Fulbright  or  the 
Clintons  had  any  knowledge  that  the  funds  transferred  by  McDougal  to  Fulbright 
had  any  relationship  to  Whitewater,  Madison  Financial  or  Madison  Guaranty. 

4.        In  a  number  of  instances,  bank  debt  related  to  Whitewater  was 
paid  back  in  part  out  of  bank  accounts  other  than  Whitewater's.   In  many  of 
these  instances,  the  payor  is  known.   In  11  instances,  however,  the  available 
evidence  does  not  disclose  who  made  the  payment  on  bank  debt  related  to 
Whitewater;  all  that  can  be  said  is  that  the  available  evidence  does  not  tie  these 


4  These  figures  are  net  of  repayments  by  Whrtewater  to  the  shareholders.   The  Clintons 
received  no  such  repayments.  The  McDougals  and  McDougal-controlled  entities  advanced 
$228,937  gross  and  received  repayments  of  $70,414;  thus,  their  net  advances  were  $158,523. 
Of  the  $228,937  gross,  the  McDougals  advanced  $32,284,  Jim  McDougal  as  tmstee  advanced 
another  $480  and  McDougal-controlled  entities  advanced  the  remaining  $196,173. 

5  This  number  is  gross,  not  net  of  repayments;  $21 .284  came  from  the  McDougals,  $480 
from  Jim  McDougal  as  tmstee  and  the  remaining  $112,530  from  McDougal-controlled  entities. 
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payments  to  any  of  the  Madison  Guaranty  accounts  reviewed  using  the  two-part 
approach  explained  above.   Seven  of  these  payments  were  for  sums  under 
$1,000;  the  otner  four  ranged  from  $1,015  to  $27,600.  Together,  the  1 1 
payments  total  $39,474. 

5.  It  cannot  be  determined  at  this  time  how  much,  if  anything,  the 
Ciinions  knew  about  ihe  McDougals'  advances  to  Whitewater,  the  source  of  the 
funds  used  to  make  those  advances  or  the  source  of  the  funds  used  to  make 
the  1 1  payments  on  bank  debt  referred  to  above.   The  available  evidence 
shows  only  that  the  Clintons  knew  of  the  existence  of  at  least  some  of  the  bank 
debt  incurred  by  Whitewater  and  its  shareholders,  signed  some  promissory 
notes  and  loan  extensions,  and  on  occasion  (e.g.,  before  September  1980,  in 

1 986,  in  1 988  and  in  the  early  1 990s)  made  payments  on  bank  debt  or  taxes 
out  of  their  personal  checking  account.  The  evidence  also  suggests  that  the 
Chntons  had  little  direct  involvement  in  Whitewater's  financial  management  until 
1988,  by  which  time  all  of  the  lots  had  been  sold  and  McDougal  had  suffered  a 
nervous  breakdown.   After  1988,  Mrs.  Clinton  played  a  more  active  role. 

6.  David  Hale's  $300,000  loan  to  Susan  McDougal  (doing  business 
as  Master  Marketing)  in  April  1986  was  deposited  into  the  McDougals'  joint 
checking  account;  $25,000  of  it  went  toward  Whitewater's  purchase  of  land 
from  International  Paper  and  $1 1 1,524  was  used  to  pay  off  Flowerwood  Farms' 
loan  from  Stephens  Security  Bank,  a  portion  of  which  had  been  advanced  to 
Whitewater  in  1985.   The  Intemational  Paper  deal  did  not  benefit  Whitewater  or 
the  Clintons;  to  the  contrary,  it  left  Whitewater  with  a  mortgage  of  $440,760  but 
no  corresponding  asset,  and  it  led  to  litigation  and  entry  of  a  $478,126.65 
judgment  against  Whitewater. 

7.  The  movement  of  funds  among  McDougal-controlled  entities  and 
from  them  to  Whitewater  is  but  one  example  of  a  broader  pattern  of  funds 
transfers  by  the  McDougals  between  and  among  entities  they  owned  or 
controlled.   Especially  after  1983,  the  McDougals  lacked  the  money  needed  to 
pay  their  debts,  so  they  moved  money  between  entities  as  needed  to  pay 
obligation^  to  third  persons.   To  some  extent,  this  phenomenon  is  described 
below.    Further  information  regarding  it  is  provided  in  the  interim  reports  on 
other  phases  of  the  investigation. 

The  applicable  law  is  explained  in  Part  II.   The  remainder  of  this  report 
describes  in  more  detail  the  history  of  the  Whitewater  project  and  the  points 
made  above.   This  history  covers  14  years,  because  the  story  of  Whitewater 
starts  before  McDougal's  acquisition  of  Madison  Guaranty  and  ends  after  its 
failure.    See  Chart  1  for  a  time  line  of  events.* 


6  Charts  referred  to  in  this  report  are  contained  in  a  separate  appendix.   The  charts  must 

be  read  together  with  the  accompanying  text. 
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As  the  time  line  suggests,  it  is  helpful  to  think  of  Whitewater's  history  in 
three  periods.   The  first  period  covers  the  years  1978-1981,  in  which  the 
venture  was  formed  and  began  to  sell  lots.   The  second  period  covers  the 
years  1982-1985.  in  which  sales  lagged,  causing  large  operating  deficits  and 
leading  to  the  bulk  sale  of  all  of  Whitewater's  unsold  lots.  The  third  and  final 
period  covers  the  years  1986-1992,  in  which  the  venture's  bank  debt  was 
repaid  in  full.   By  and  large,  the  report's  presentation  follows  this  chronology. 
The  report  departs  from  the  chronology,  however,  for  an  in-depth  look  at  the 
period  of  most  interest  from  a  funds-tracing  point  of  view,  1984-1985. 

Part  III  of  the  report  starts  by  describing  Jim  McDougal's  background  in 
real  estate.   It  also  introduces  many  of  the  people  and  entities  who  figure  in 
later  events. 

Part  IV  covers  the  initial  phase  of  the  Whitewater  project.   The  purchase 
of  the  land  is  outlined,  with  the  goal  of  understanding  what,  from  a  financial 
point  of  view,  the  venturers  might  have  had  in  mind.   The  venturers'  financial 
contributions  and  the  obligations  they  incurred  also  are  outlined.   Sales  and  the 
project's  fortunes  are  traced  from  1978  through  1981,  when  lot  sales  occurred 
at  a  moderate  pace  despite  increasing  interest  rates  and  other  vicissitudes. 

Part  V  covers  the  years  between  1982  and  1985,  in  which  sales  slack- 
ened and,  for  long  periods  of  time,  almost  ceased.  In  this  period,  debt  repay- 
ments became  more  and  more  difficult  to  fund  out  of  project  revenues. 

Part  VI  focuses  on  debt  in  the  key  years  1984-1985.   In  these  years, 
sales  essentially  ceased  and  revenues  no  longer  came  close  to  covering  debt. 
A  complex  series  of  funds  transfers  ensued,  as  funds  were  transferred  from  one 
McDougal-controlled  entity  to  another.   Such  transfers  had  occurred  on  occa- 
sion in  previous  years,  but  in  these  years  the  pace  increased  considerably,  as 
did  the  amount  of  funds  being  transferred. 

Part  VII  attempts  to  trace  back  to  Madison  Guaranty  the  money 
deposited  by  McDougal  and  f^cDougal-controlled  entities  into  Whitewater  during 
the  period  McDougal  controlled  Madison  Guaranty.   As  noted,  the  documentary 
evidence  shows  that  $134,294  was  deposited  into  Whitewater  from  the 
McDougals  or  McDougal-controlled  entities.  Of  this  total,  traceability  can  be 
established  as  to  a  little  more  than  half  of  this-$30,000  directly  and  at  most 
another  $58,022  indirectly.   As  noted  above,  the  $30,000  did  not  benefit 
Whitewater. 

Part  VIII  examines  other  issues  having  some  relationship  to  Whitewater: 
the  McDougal  bonus;  campaign  contributions;  and  the  David  Hale  loan. 

Part  IX  returns  to  the  real  estate  project  itself  to  tie  up  the  loose  ends,   it 
examines  the  final  sale  of  real  estate  and  the  debt  that  remained  behind  after 
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the  real  estate  was  gone.   It  also  examines  the  role  of  the  Clintons  in  these 
later  years  and  it  covers  the  final  sale  of  their  interest  to  Jim  McDougal. 

Finally,  Pai1  X  is  an  appendix  listing  sources  of  evidence  and  possible 
sources  of  further  information.   It  also  notes  certain  limitations  in  the  scope  of 
this  investigation. 


II.         THE  LAW  APPLICABLE  TO  POTENTIAL  CLAIMS. 

A.  The  statute  of  limitations  limits  possible  claims  to 
those  Involving  fraud  or  Intentional  misconduct. 

The  federal  statute  of  limitations  applicable  to  RTC  claims  is  12  U.S.C. 
§  1441a(b)(14),  as  last  modified  on  February  12,  1994  by  Public  Law  103-211. 
Title  IV.  §  406,  108  Stat.  41.^  This  statute  limits  tort  claims  to  claims 

arising  from  fraud,  intentional  misconduct  resulting  in  unjust  enrichment, 
or  intentional  misconduct  resulting  in  substantial  loss  to  the  institution.® 

Accordingly,  even  if  evidence  of  less  culpable  conduct  such  as  simple  or  gross 
negligence  were  to  be  found,  the  RTC  could  not  assert  such  claims. 

B.  Elements  of  possible  claims  involving  fraud  or  inten- 
tional misconduct. 

The  possible  claims  that  have  been  identified  include  common  law  fraud, 
conversion,  breach  of  fiduciary  duty  and  check-kiting.   The  elements  of  these 
claims  are  as  follows: 

1.        Common  law  fraud. 

Unde""  Arkansas  law,  the  elements  of  common  law  fraud  are: 

•  A  false  representation  of  a  material  fact; 

•  Knowledge  or  belief  on  the  part  of  the  person  making  the  repre- 
sentation that  the  representation  is  false; 

•  An  intent  to  induce  reliance  upon  the  false  representation; 


7  The  atterrate  three-year  statute,  12  U.S.C,  §  1821(d)(14),  expired  February  28,  1992. 
Madison  Guaranty  having  t>een  placed  into  a  conservatorship  on  February  28,  1989. 

8  12U.S.C.  §  144la(b)(14)(A)(ii). 
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•  Justifiable  reliance;  and 

•  Resulting  damages.' 

2.  Conversion. 

Undc    Arkansas  law,  the  elements  of  conversion  are: 

•  The  exercise  of  dominion  over  the  property  of  another; 

•  With  the  intent  to  exercise  that  dominion  or  control  that  dominion; 

•  In  violation  of  the  rights  of  the  owner  or  person  entitled  to  posses- 
sion of  the  property;  and 

•  Resulting  damage.'" 

3.  Breach  of  fiduciary  duty. 

Under  Arkansas  law,  any  failure  of  a  director  or  officer  to  exercise  good 
faith  which  results  in  a  loss  to  the  corporation  constitutes  a  breach  of  fiduciary 
duty." 

While  not  always  thought  of  as  an  intentional  tort,  a  breach  of  fiduciary 
duty  could  be  intentional.   For  example,  evidence  of  an  intent  to  defraud 
someone  to  whom  a  fiduciary  duty  is  owed,  or  to  convert  that  person's  property, 
might  establish  an  intentional  breach  of  the  duty  of  loyalty. 

4.  Check  l(iting. 

There  is  no  standard  definition  of  check  kiting.'*  Many  courts,  however, 
rely  on  this  definition: 

[Check  kiting  occurs]  when  accounts  are  maintained  in  different 
banks  and  checks  are  drawn  on  one  account  and  deposited  in  the 
other  when  nerther  account  has  any  substantial  funds  in  it  to  pay 
the  checks  drawn  on  it.  Since  it  takes  several  days  to  collect  a 


9  Morris  v.  Valley  Forge  Insurance  Co..  305  Ark.  25,  805  S  W.2d  948,  951  (1991). 

10  City  National  Bank  of  Fort  Smith  v.  Goodwin.  301  Ark.  182,  783  S.W.  2d  335.  337 
(1990). 

11  Smith  V.  Citation  Mfg.  Co..  266  Ark.  591 ,  587  S.W.  2d  39,  41  (1979);  Goodwin  v. 
Churchman.  305  Ark  520,  810  S.W.  2d  34,  38-39  (1991). 

12  United  States  v.  Montgomery.  980  F  2d  388,  393  (6th  Cir  1992). 
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check,  each  of  the  accounts  will  show  substantial  credits  of  uncol- 
lected checks,  and  those  credits  will  continue  so  long  as  checks 
continue  to  be  drawn  every  day  in  each  bank  and  deposited  in  the 
other  bank.   If  some  checks  are  drawn  to  cash  or  to  legitimate 
third  parties,  the  checks  that  flow  between  the  two  banks  have  to 
be  increased  to  maintain  the  "kiting'  equilibrium.'^ 

In  other  words,  check-kiting  involves  a  scheme  to  create  the  illusion  that 
there  are  sufficient  funds  to  back  the  requested  draws: 

Check  kiting,  at  root,  is  a  plan  designed  to  separate  the  bank  from 
its  money  by  tricking  it  into  inflating  bank  balances  and  honoring 
checks  drawn  against  accounts  with  insufficient  funds.'* 

Two  conditions  must  exist  for  a  successful  check-kiting  scheme.   First, 
there  must  be  a  period  of  several  days  in  the  collection  process  before  the 
depository  bank  presents  the  check  to  the  drawee  bank.  Second,  the  banks 
must  be  willing  to  pay  checks  drawn  against  uncollected  funds.'* 

Check  kiting  is  a  criminal  offense.  Check  kiting  also  may  be  civilly 
actionable  under  the  Uniform  Commercial  Code  or  theories  of  restitution.'* 
Typically  any  litigation  takes  place  between  banks,  as  the  perpetrator,  almost  by 
definition,  does  not  have  the  money  needed  to  pay  the  debt;  hence  the  kite. 

In  addition  to  the  four  possible  claims  described  above,  two  other 
doctrines  might  be  used  to  try  to  establish  liability:  conspiracy  and  aiding  and 
abetting. 

5.        Civil  conspiracy. 

In  Arkansas,  the  elements  of  civil  conspiracy  are: 
•  A  combination  of  two  or  more  persons; 


13  United  Slates  v.  Giordano.  489  F.2d  327,  329  (2d  Cir.  1973).    See  also  Fidelity  &  Cas. 
Co.  of  New  York  v.  Bank  of  Altenburg.  216  F.2d  294,  302-03  (8th  Cir  1954),  cert,  denied, 
348  U.S.  952  (1955). 

14  United  States  v.  Doherty,  969  F.2d  425,  428  (7th  Cir),  cert,  denied.  113  S.Ct.  607 
(1992),  appeal  after  remand.  17  F.3d  1056  (7th  Cir.  1994). 

15  See  Benton  E  Gup,  Bank  Fraud:  Exposing  the  Hidden  Threat  to  Financial  Institutions 
25  (Bankers  Publishing  Co.  1990). 

16  See  memorandum  from  Jordan  &  Keys  to  the  RTC  Professional  Liability  Section, 
Dec.  7,  1994. 
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•  To  accomplish  an  unlawful  or  oppressive  purpose  or  a  lawful 
purpose  by  unlawful,  oppressive  or  amoral  means; 

•  One  or  more  overt  acts  committed  pursuant  to  the  conspiracy; 

•  Damages  caused  by  these  actt».'^ 
6.        Aiding  and  abetting. 

Arkansas  has  expressly  adopted  the  principle  of  aiding  and  abetting: 

All  whom  actively  participate  in  any  manner  in  the  commission  of  a  tort, 
or  who  command,  direct,  advise,  encourage,  aid  or  abet  its  commission, 
are  jointly  and  severally  liable  therefor.'® 

The  Arkansas  courts  have  not,  however,  delineated  the  elements  for  establish- 
ing aiding  and  abetting  liability  in  a  civil  context. 

Othe.  courts,  in  slightly  different  contexts,  have  elaborated  at  length  on 
the  elements  of  aiding  and  abetting  and  on  the  standard  to  be  applied  in 
determining  whether  the  elements  have  been  satisfied.   In  a  leading  case,  one 
federal  court,  relying  in  part  on  Restatement  (Second)  of  Torts  §  876  (1979), 
set  forth  the  following  elements  for  aiding  and  abetting: 

•  the  party  whom  the  defendant  aids  must  perform  a  wrongful  act 
that  causes  injury; 

•  the  defendant  must  be  generally  aware  of  his  role  as  part  of  an 
overall  illegal  or  tortious  activity  at  the  time  that  he  provides  the 
assistance;  and 

•  the  defendant  must  knowingly  and  substantially  assist  the  principal 
violation.'' 

The  court  explained  that,  in  practice,  liability  often  turns  on  how  much 
encouragement  or  assistance  is  sufficient  to  satisfy  the  "substantial  assistance' 


17  Mason  v  Funderburk.  247  Ark.  521 .  446  S  W.  2d  543,  548  (1969). 

18  Hinton  v.  Bryant.  236  Ark.  577,  367  S.W.2d  442  (1963).    See  also  Cobb  v.  Indian 
Spnngs,  Inc.,  258  Ark  9,  522  S.W2d  383  (1975)  (applying  certain  principles  of  aiding  and 
abetting,  i.e.,  advice  or  encouragement  as  substantial  factor  in  causing  tort,  ttiough  not  labeling 
them  as  such). 

19  Halberstam  v.  Welcti.  705  F.2d  472  (DC.  Cir.  1983). 
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requirement  in  the  third  element.^  The  court  then  applied  the  five  factors 
suggested  by  the  Restatement  to  determine  whether  there  has  been  sufficient 
encouragement  or  assistance: 

•  nature  of  the  act  encouraged; 

•  amount  of  assistance  given; 

•  presence  or  absence  of  the  defendant; 

•  defendant's  relation  to  the  tortfeasor;  and 

•  defendant's  state  of  mind.^' 

Finally,  the  court  cautioned  that  tort  law  is  still  developing,  these  factors  are  not 
perfect  guides  and  other  courts  should  remain  free  to  adapt  these  elements  as 
new  cases  test  their  usefulness  in  evaluating  liability." 

III.        BACKGROUND  TO  WHITEWATER. 

In  1978,  Jim  and  Susan  McDougal  and  Attomey  General  and 
Mrs.  Clinton  bought  the  land  that  came  to  be  known  as  Whitewater.   In  the 
spring  of  that  year,  Mr.  Clinton  was  preparing  to  make  his  first  run  for  Govemor, 
and  Mrs.  Clinton^^  was  an  associate  at  Little  Rock's  Rose  Law  Firm.  Jim 
McDougal  was  not  yet  a  banker  but  active  in  real  estate  development,  his 
political  work  for  Senator  J.  William  Fulbright  having  come  to  an  end  with  the 
Senator's  defeat  in  1974.^"  Susan  McDougal  was  embarking  on  a  career  in 
real  estate  sales  and  advertising. 


20  Wat -.,3. 

21  Id. 

22  Id.  at  489. 

23  Throughout.  President  Clinton  shall  be  referred  to  by  the  title  he  then  held  (Attomey 
General  of  Arkansas,  1977-1979,  Govemor.  1979-1981  and  1983-1993,  private  citizen,  1981- 
1983,  and  President,  1993-present).    For  convenience,  the  First  Lady  shall  be  referred  to 
throughout  as  Mrs.  Clinton,  altfiough  until  circa  1982  she  was  known  professionally  as  Hillary 
Rodham  and  a  number  of  the  documents  cited  herein  use  tfiat  name. 

24  Reporter's  transcript  of  United  States  v.  McDougal  ("McDougal  R.T.")  at  907.  This 
cnminal  case  was  filed  in  1989.   It  alleged  violations  of  18  U.S.C.  §§  371,  657.  1006,  1014  and 
1344.   The  allegations  did  not  concern  Whitewater;  they  involved  another  McDougal  real  estate 
project  called  Castle  Grande.   In  1990.  McDougal  was  acquitted  on  all  counts. 
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The  McDougals  had  begun  buying  and  selling  land  in  the  mid- 1970s. 
They  operated  under  the  names  of  various  entities  that  they  formed  and 
controlled.**  In  some  of  these  entities,  McDougal  worked  with  his  former 
employer,  Senator  Fulbright.^  Typically,  McDougal  would  locate  tracts  of  land 
near  lakes  or  streams,  buy  these  tracts  at  a  low  price,  subdivide  the  property 
and  sell  lots  as  vacation  or  retirement  home  lots  on  an  installment  basis,  taking 
notes  in  return.  To  finance  these  projects,  McDougal  would  borrow  money  from 
banks,  including  Union  National  Bank."  Some  of  the  loans  were  made  at  a 
below-market  interest  rate.   The  loan  documents  state  this  was  done  as  "an 
accommodation  to  the  former  Senator."*®  At  Union  Bank,  McDougal  dealt  with 
loan  officer  Harry  Don  Denton,  who  later  served  as  the  chief  lending  officer  at 
McDougal's  Madison  Guaranty.** 

Jim  McDougal's  real  estate  and  political  ventures  before  1978  had  often 
been  intertwined.   In  addition  to  his  ventures  with  Senator  Fulbright,  McDougal 
was  a  close  personal  friend  of  Jim  Guy  Tucker.*'  The  press  reports  that  they 
were  roommates  following  Tucker's  return  to  Little  Rock  from  law  school. 
McDougal  also  had  become  friendly  with  R.  D.  Randolph,  a  contractor  who 
together  with  McDougal  had  worked  for  Senator  Fulbright.   Randolph  served  as 
McDougal's  driver  during  McDougal's  unsuccessful  1982  campaign  for  a  seat  in 
the  United  States  House  of  Representatives.   Randolph  was  described  as  one 
of  McDougal's  few  close  friends."   In  1983,  Randolph  formed  a  construction 
company,  West-Ark  Construction,  that  worked  almost  exclusively  on 
McDougal's  real  estate  projects.^  As  described  below,  some  funds  were 
transferred  from  Madison  Guaranty  through  Randolph  to  McDougal-controlled 


25  DKRT800185A.   Documents  with  the  prefix 'OKfiT"  were  produced  to  the  RTC  by 
David  Kendall,  counsel  to  the  Clintons.   For  a  list  of  document  prefixes  and  source  information, 
see  Part  X.A  of  this  report 

26  Fulbright  doc.  001267-68.  The  Senator  took  credit  for  financing  McDougal  in  the  real 
estate  business. 

27  WRTC00132    For  convenience,  this  bank  shall  be  referred  to  as  "Union  Bank." 

28  WRTC00735    Union  Bank  made  a  number  of  k>ans  to  McDougal  in  the  late  1970s. 
Almost  without  exception,  the  cursory  toan  write-ups  referred  to  Senator  Fulbright.    E.g., 
WRTC00159;  WRTC00162-65.    See  a/so  WRTC00714. 

29  WRTC0O189;  WRTC00124;  RTCKC8829;  Denton  Interview,  Apr.  28,  1994,  at  1. 

30  They  met  circa  1966.   McDougal  was  a  friend  of  one  of  Tucker's  sisters.  They  became 
better  acquainted  while  Tucker  was  in  college  and  McDougal  was  working  for  Senator 
McClellan.    RIC0 107257-260. 

31  Pat  Harns  Deposition,  Feb.  17,  1995,  at  105:5-106:12. 

32  R.  D.  Randolph  Interview,  June  7,  1994. 
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entities  that  the  McDougals  managed  and  either  owned  outright  or  owned 
together  with  others,  such  as  Senator  Fulbright. 

By  mid- 1977,  the  McDougals  had  an  interest  in  at  least  four  entities: 
Rolling  Manor,  Inc.;  Flowenwood  Farms,  Inc.;  McDougai  &  Associates/Pembrook 
Manor;  and  Great  Southern  Land  Company."  The  McDougals'  business 
interests,  as  reported  in  their  personal  financial  statement  dated  May  31, 
1979,^  included  stock  or  partnership  interests  in  all  these  entities.   In  later 
years,  funds  flowed  from  or  through  each  of  these  entities  to  Whitewater.   Little 
is  known  about  the  activities  of  these  entities;  the  RTC's  subpoenas  have 
yielded  relatively  little  information  on  this  subject.   A  letter  dated  July  25,  1977 
from  Jim  McDougai  to  Don  Denton  of  Union  Bank  contains  a  brief  description  of 
all  these  entities  except  Great  Southern  Land.^ 

Rolling  Manor.   Rolling  Manor  was  a  2,000  acre  development  in 
Faulkner  County,^  which  is  directly  north  of  Pulaski  County,  in  which  Little 
Rock  sits.   Jim  McDougai  described  Rolling  Manor  as  an  entity  owned  equally 
by  Senator  Fulbright  and  himself.   The  letterhead  of  Rolling  Manor  correspon- 
dence dated  August  22,  1977  to  Don  Denton  identifies  McDougai  as  President 
and  Senator  Fulbright  as  Chairman  of  the  Board.^^  In  the  July  25,  1977  letter 
to  Denton,  McDougai  states, 

Over  the  past  three  years  this  corporation  has  subdivided  approxi- 
mately 1 500  acres  of  land.  All  but  1 02  Acres  of  its  land  has  been 
sold.   The  corporation  owes  Senator  Fulbright  and  me 
$484,500.00  for  the  1500  Acres  we  transferred  to  the  corporation. 
Senator  Fulbright  and  I  owe  Union  National  Bank  $159,000,  which 
is  a  portion  of  the  purchase  price  of  the  land  ....   We  propose  to 
retire  this  debt .  .  .  using  the  proceeds  of  the  land  payments  .... 
Rolling  Manor,  Inc.  now  has  a  cash  flow  of  about  $80,000  annual- 
ly.^ 


33  WRTCO0 189-91;  RTCKC35206. 

34  CBF0265 

35  WRTC00189-191 

36  RTCKC35203-06. 

37  WRTC00210. 


38  Senator  Fulbright  and  Jim  McDougai  borrowed  $125,000  from  Unk)n  Bank  on  Febru- 

ary 24,  1975  to  "purchase  1200  acres  real  estate  near  Conway,  Ark."  WRTC00159, 
WRTC00217.  Although  the  indicated  acreage  is  different,  this  loan  appears  to  have  related  to 
the  purchase  of  the  Rolling  Manor  property.   A  balance  sheet  for  Rolling  Manor  dated  Octo- 
bet  1 ,  1983  reflects  no  debt  and  approximately  $109,000  of  notes  receivable  and  land. 
RTCKC9766. 
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Flowerwood  Farms:  McDougal  and  his  wife  were  the  sole  owners  of 
this  company.   Documents  variously  describe  it  as  owning  223  acres  west  of 
Lake  Maumelle  (northwest  of  Little  Rock)  or  as  owning  land  near  Kingston,  in 
Madison  County.^  Flowerwood  Farms,  formed  in  May  1976.  "is  now  engaged 
in  the  development  and  sale  of  223  acres  .  .  .  purchased  ...  on  March  20, 
1977  ...  to  date  we  have  had  sales  of  $208,000.    .  "*°  As  of  August  22, 
1977,  Flowerwood  Farms  had  remaining  inventory  of  just  seven  of  the  original 
43  tracts  that  were  subdivided."' 

McDougal  and  Assoclates/Pembrook  Manor.  McDougal  &  Associates 
was  an  Arkansas  limited  partnership;  McDougal  owned  a  one-half  interest  and 
was  the  general  partner.*^  He  states,  "McDougal  &  Associates  owns 
Pembrook  Manor,  Inc.  The  assets  of  the  partnership  and  the  corporation 
consist  almost  entirely  of  well  seasoned  notes  and  mortgages  secured  by  real 
property."*^  Pembrook  owned  50  acres  in  the  Little  Rock  area. 

Great  Southern  Land.  As  stated,  little  is  known  about  this  corporation's 
activities,   it  was  owned  by  Jim  and  Susan  McDougal.'"  It,  like  the  others, 
has  later  financial  links  to  Whitewater.   In  addition,  it  acquired  some  real  estate 
from  Whitewater  in  late  1986.   See  Part  VIII.C  below. 

In  the  late  1 970s,  these  were  the  McDougals'  most  significant  real  estate 
interests;  the  McDougals'  personal  financial  statement  dated  May  31,  1979 


39  WRTC00189-91;  RTCKC35203-06. 

40  WRTC00190 


41  WRTC00210.   A  later  balance  sheet  for  Rowerwood  Farms,  dated  September  30, 
1983,  reflected  total  assets  of  $492,572,  nrostly  comprised  of  $233,800  of  notes  receivable  and 
$237,552  of  land.  At  tfiat  date,  tfie  company  fiad  a  single  r>ote  payable  to  First  Natranal  Bank 
of  $61,691.   The  remainder,  $428,167,  represented  Flowerwood  Fanns'  stated  net  worth. 
RTCKC9764. 

42  WRTC00189.   The  other  partner  was  from  Wisconsin.   Ph^S0153. 

43  As  of  October  1 ,  1 983,  a  balance  sheet  for  McDougal  &  Associates  reflects  total  assets 
of  $120,784,  consisting  substantially  of  notes  receivable  ($42,650),  land  ($79,000)  and  a  credit 
for  defen-ed  income.    RTCKC9763.   The  company  apparently  had  no  liabilities  or  borrowings, 
and  Pembrook  Manor  owned  50  acres  of  land  with  an  estimated  market  value  of  $100,000.    Id. 

AA  A  Small  Business  Administration  Statement  of  Personal  History  signed  by  Susan 

McDougal  and  dated  September  23,  1983  states  that  the  McDougals  owned  50  percent  of 
Great  Southern  Land.    RTCKC35203-06.   An  FDIC  Report  of  Examination  as  of  March  12, 
1984  on  Madison  Bank  &  Trust  Company  states  that  the  McDougals  owned  90  percent  of  Great 
Southem  Land.    FDIC00046.   The  other  owners  are  unknown. 
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disclose  no  others.   As  the  years  went  by,  the  number  of  entities  that  McDougal 
controlled  grew  steadily.   See  Chart  2  for  a  list  of  some  such  entities.** 


IV.        1978-1982:   THE  INITIAL  PHASE  OF  THE  PROJECT. 

A.        1978-1979:  The  original  purchase  of  the  land  and  the 
creation  of  the  company. 

1.        The  purchase  of  the  land  and  the  financing  of  that 
purchase. 

Whitewater  consists  of  230  acres,  more  or  less,  in  Marion  County,  which 
is  in  north  central  Arkansas,  not  far  south  of  the  Missouri  border.   Whitewater  is 
bounded  en  the  north  by  Crooked  Creek  and  on  the  east  by  Whiie  River,  a 
major  river  that  runs  through  much  of  the  state.** 

The  parcel  that  became  Whitewater,  along  with  another  3,000  acres  of 
nearby  land,  spent  years  tied  up  in  an  Oklahoma  bankruptcy  court.   In  1978,  it 
became  available  for  sale.   Six  Marion  County  businessmen,  including  James 
N.  Patterson  (the  President  of  Citizens  Bank  of  Flippin*')  and  Keamie  Carleton 
(the  chairman  for  Marion  County  of  President  Clinton's  1978  campaign  for 
Governor),  formed  101  River  Development.  Inc.  to  buy  the  land.   The  press 
repxjrts  that  the  group,  before  purchasing  the  property  for  $1.4  million  (roughly 
$438  an  acre),  lined  up  15  sets  of  buyers.*® 

One  such  set  of  buyers  consisted  of  the  McDougals  and  the  Clintons. 
On  June  15,  1978,  McDougal,  for  himself  and  for  Attorney  General  Clinton, 
accepted  the  seller's  offer  to  sell  "Tract  2A  .  .  .  containing  220  acres,  more  or 
less"  for  $880  an  acre,  and  he  tendered  $20,000  as  earnest  money.*'  On 


45  With  the  exception  of  Madison  Investment,  each  of  the  entities  listed  on  Chart  2  has 
some  sort  of  financial  connection,  direct  or  indirect,  with  Whitewater,  as  described  below. 

46  DKRT900135;  DKRT900087.    See  Chart  3  for  a  map  of  the  property. 

47  Citizens  Bank  of  Flippin  was  also  known  as  Citizens  Bank  &  Trust.   In  July  1986, 
Citizens  Bank  became  1  st  Ozark  National  Bank.   For  convenience,  this  bank  shall  be  referred 
to  as  Citizens  Bank  throughout. 

48  The  New  York  Times.  Feb.  7,  1994. 

49  DKRT800285.   Chris  Wade  of  Ozari<s  Realty  acted  as  broker.    He  had  served  on  the 
txDard  of  directors  of  Citizens  Bank  of  Rippin    WRTC00775     In  1978,  he  owned  2,075  shares 
of  Citizens  Bank  stock,  which  he  valued  at  $142,250.   In  1982,  he  owned  1,475.5  sfiares  of 
Citizens  Bank  stock,  which  he  valued  at  $93,325.   WRTC00762;  WRTC00759.   Wade's  name 
surfaces  frequently.  He  ended  up  owning  roughly  60  percent  of  the  Whitewater  land.   He  went 
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Fed  R  Cnm  P  6(e)  Material  -15-  Attomey-ClienI  Privilege 

Conridential  Attorneys'  Work  Product 


1811 


August  2,  1 978,  the  McDougals  and  the  Clintons  purchased  230.24  acres  from 
101  River  Development  for  $202,61 1 .20.*' 

The  McDougals  and  the  Clintons  purchased  the  land  in  their  own  name 
(the  corporate  entity  was  not  created  until  June  1979)  but  without  contributing 
any  equity  themselves.   In  June,  they  borrowed  the  $20,000  in  earnest  money 
from  Union  oank  (in  the  names  of  Attorney  General  Clinton  and  Jim 
McDougal).*'   The  loan  was  unsecured.  The  bank  obtained  a  financial  state- 
ment from  the  McDougals  but  apparently  did  not  obtain  a  financial  statement 
from  the  Clintons.*^ 

On  August  2,  the  McDougals  and  the  Clintons  financed  the  remaining 
amount  due  on  the  purchase  with  a  $182,61 1.20  mortgage  from  Citizens  Bank 
of  Flippin  in  the  names  of  the  Clintons  and  the  McDougals."  The  closing 
statement  reflected  cash  due  at  closing  of  $21.50.   A  month  after  closing,  this 
was  increased  to  $374.50,  to  cover  a  survey  that  had  cost  $353.^ 

The  $20,000  Union  Bank  loan  was  a  demand  note  due  on  June  19, 
1979,  bearing  interest  of  10  percent  on  the  outstanding  balance.^  The  $182,- 
61 1.20  Citizens  Bank  loan  was  a  six  month  demand  note  bearing  interest  of 
10  percent  on  the  outstanding  balance.^  The  Citizens  Bank  loan  was  re- 
newed nine  times,  and  ultimately  paid  off  in  1992.^ 


49(... continued) 

bankrupt  in  1989.  On  May  12,  1992,  almost  14  years  after  the  McDougals'  and  the  Clintons' 
purchase  of  the  property,  Ozark  Air  Services,  a  company  owned  by  Wade  (but,  unlike  Wade, 
not  in  bankruptcy),  paid  off  the  onginal  Citizens  Bank  mortgage.   CBF0435;  CBF0432. 

50  DKRT900482;  the  warranty  deed  is  DKRT1 00457-59. 

51  DKRT900145    Union  Bank  was  later  purchased  by  Worthen  Bank.  Worlhen  itself  was 
purchased  by  Boatmen's  Bank  in  the  summer  of  1994. 

52  Union  Bank  still  had  rx)  financial  information  on  the  Clintons  six  weeks  later  when  the 
bank  bought  a  participation  in  the  mortgage  ban.   WRTC00153. 

53  A  short  form  of  mortgage  was  recorded  at  Book  240,  pages  349-349A,  Marion  County 
Records,  on  August  3,  1978.   DKRT800940-41 . 

54  DKRT800656-58 

55  DKRT900145. 

56  DKRT900087 

57  CBF0271  (Nov,  9,  1979);  CBF0275  (Aug.  5,  1980);  CBF0282  (Aug.  5,  1981);  CBF0322 
(Nov.  1,  1982),  DKRT70O112  (Oct.  14,  1983);  DKRT700113  (Nov.  26,  1984);  CBF0393  (Mar. 
26,  1987);  DKRT700417  (Apr.  4,  1988),  DKRT700403  (Jul.  15,  1988);  CBF0434  (May  12, 
1992). 
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The  banks'  records  reveal  only  limited  information  on  the  McDougals' 
financial  situation  in  1978.  While  its  accuracy  has  not  been  verified,  a  personal 
financial  statement  they  signed  dated  May  31,  1979  claims  a  net  worth  of 
$610,581  on  assets  of  $885,931.  Of  their  assets,  all  but  $46,200  was  real 
estate  or  entities  that  owned  real  estate;  just  $1 1,700  was  liquid."  The  McDo- 
ugals owed  $273,350  to  banks,  individuals  and  a  related  business  entity.   No 
infonnation  is  available  about  the  McDougals'  income,  or  sources  of  income,  in 
these  years. 

The  Clintons'  net  worth  in  1978,  when  they  purchased  Whitewater,  is  not 
known.**  That  year  they  reported  $54,593  of  earned  income:   $26,500  from 
Mr.  Clinton's  position  as  Attorney  General  of  Arkansas;  and  $28,093  from 
Mrs.  Clinton  (primarily  from  the  Rose  Law  Firm).* 

The  earliest  personal  financial  statement  available  for  the  Clintons  is 
dated  May  21,  1981.*'   The  Clintons  reported  a  net  worth  of  $159,500  and 
total  assets  of  $241,000.   Besides  the  value  of  two  houses,  the  Clintons 
reported  approximately  $48,000  of  cash  and  securities.  Thus,  for  the  Clintons, 
the  Whitewater  debt  was  substantial  given  their  net  worth  in  1981.®^  It 
appears  fairly  certain  that  the  same  could  be  said  if  the  Whitewater  debt  were 
compared  to  the  Clintons'  net  worth  in  1978.  The  Clintons'  net  worth  probably 
was  lower  in  1978  than  in  1981,  as  1978  was  before  and  1981  after 
Mrs.  Clinton  began  the  commodities  trading  that  netted  her  profits  of  almost  $100,000.* 


58  CBF0265. 

59  Apparently  both  banks  loaned  the  money  without  obtaining  a  personal  financial 
statennent  from  the  Clintons,  although  the  banks  did  have  some  intormatkjn  on  the  McDougals. 
The  Union  Bank  documents  state  that  the  Clintor^s  did  not  submit  any  financial  infonnation. 
WRTC00153.  The  Citizens  Bank  documents  do  not  refer  to  or  analyze  any  such  information, 
nor  do  they  exp'ain  why  Crtizens  Bank  was  willing  to  finance  the  sale  without  equity  from  the 
borrowers. 

60  Their  1978  income  tax  retum  reflects  salaries  of  $51 ,173  and  business  income  of 
$3,420    DKRT900698-716. 

61  CBF0280. 

62  These  obligations  were  the  joint  responsibility  of  the  Clintons  and  the  McDougals.   As 
of  May  21,  1981.  it  appears  that  the  Clintons'  Whitewater  interests  (the  land  and  the  debt)  were 
included  on  their  personal  financial  statement  but  without  any  values.  CBF0280. 

63  The  Clintons  received  $98,977  (net)  in  comtTKxlities  trading  profKs  in  1978  and  1979. 
DKRT900707;  DKRT800013.   This  trading  is  beyond  the  scope  of  this  investigatkjn.    No 
connection  has  been  found  between  it  and  Madison  Guaranty  or  WhKewater.   Jim  Blair,  wtro 
press  accounts  have  mentioned  in  connection  with  Mrs.  Clinton's  comnxxiities  trading,  plays  a 
role  with  respect  to  Whitewater  briefly  in  1992,  first  in  connection  with  the  final  payment  of  the 
mortgage  loan  on  the  Whitewater  property  and  then  in  connection  with  the  Clintons'  sale  of 
their  remainino  interest  in  Whitewater  to  McDougal. 
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Union  Bank  took  a  50  percent  participation  in  the  loan.®^  The  Union 
Bank  credit  application  read  in  part: 

Background 

This  loan  is  a  participation  from  Citizens  Bank,  Flippin,  in  a  total 
loan  of  $182,611.28. 

McDougal  closely  associated  with  Senator  J.  W.  Fulbright.  Has 
been  associated  with  UNB  since  9/9/70  personally  and  through 
some  of  his  business  enterprises  such  as  McDouglas  [sic: 
McDougal]  &  Associates,  Pen-Brooke  [sic:   Pembrook]  Manor, 
inc.,  Roland  [sic:   Rolling]  Manor,  Inc.  and  Flowenwood  Farms, 
Inc.  All  experience  satisfactory. 

Clinton,  Attorney  General  and  Governor  Elect,  has  had  loans  with 
UNB  since  4/19/77.   Past  and  present  experience  satisfactory.  .  .  . 

Financial  Information 

James  B.  McDougal's  financial  statement  dated  3/21/78:  total 
assets  of  $975,245,  total  liabilities  of  $424,054  for  a  net  worth  of 
$551,191. 


Bill  Clinton:   No  financial  information  available. 

Clinton's  debt  individually  totals  $27,21 1  unsecured. 

Evaljation  of  Risk 

Due  to  the  individuals  and  the  collateral  involved,  the  risk  is  mini- 
mal.^ 

The  Citizens  Bank  and  Union  Bank  loans  remained  the  personal  obliga- 
tions of  the  McDougals  and  Clintons  after  Whitewater  was  incorporated  in  June 
1979.   Whitewater's  initial  financial  records,  however,  indicate  that  Whitewater 
owed  each  of  them  $101,305.  or  one-half  of  the  total  balance  of  these  loans.®* 


64  CBF0258. 

65  WRTC00153    Although  CHIzens  Bank  may  not  have  been  aware  that  the  McDougals 
and  the  Clintons  contributed  no  equity  to  the  purchase,  Union  Bank,  by  virtue  of  having 
financed  the  earnest  money,  had  sufficient  information  when  it  purchased  an  interest  in  the 
Citizens  Bank  mortgage  to  realize  that  the  purchasers  had  contributed  no  equity. 

66  DKRT800170. 
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It  was  not  until  the  Citizens  Bank  loan  was  extended  for  the  sixth  time  in 
November  1984  that  this  loan  became  an  obligation  of  the  corporate  entity." 

The  McDougals  and  Clintons  renewed  the  Citizens  Bank  mortgage  loan 
on  November  9,  1979.   While  interest  had  been  paid  in  quarterly  installments, 
the  original  principal  balance  of  the  loan  ($182,611)  remained  outstanding.   The 
renewed  loan  was  scheduled  to  mature  on  August  5,  1980,  and  had  a  stated 
interest  rate  of  10  percent,  as  did  the  original  loan.** 

The  Union  Bank  loan  was  extended  on  three  occasions  between  June 
and  December  1 979,  each  time  for  the  original  $20,000  balance.   The  first 
extension,  on  June  19,  1979,  saw  the  stated  interest  rate  increase  from 
10  percent  to  10.5  percent. **  The  second  extension,  on  September  17,  1979, 
saw  the  stated  interest  rate  increase  to  1 1.5  percent.^"  On  the  third  extension, 
on  December  17,  1979,  the  stated  interest  rate  increased  to  13  percent.  This 
extension,  unlike  the  previous  two,  was  for  six  months.^'   All  three  extensions 
were  executed  by  Governor  Clinton  and  Jim  McDougal. 

In  later  years,  the  parties  incurred  other  bank  debt,  which  shall  be 
described  below.   The  other  debt  consisted  principally  of  a  $30,000  loan  for  a 
prefab  house,  a  $30,000  loan  for  working  capital,  and  $20,000  to  cover  some 
delinquent  interest. ^^ 

2.        Whitewater,  the  corporation. 

As  noted,  originally  the  Clintons  and  the  McDougals  held  the  land  as 
individuals.   On  June  18,  1979,  roughly  ten  months  after  they  purchased  the 
land,  they  formed  Whitewater  Development  Company,  Inc.  and  transferred  the 
land  to  the  Company,  subject  to  the  existing  mortgage."  On  September  30, 


67  DKRT7001 13    The  McDougals  and  Clintons  also  signed  the  November  1984  note  as 
individuals. 

68  CBF0271. 

69  DKRT900147. 

70  DKRT900151. 

71  DKRT900155    On  December  24.  1979,  an  unidentified  payor  paid  $573  on  this  loan; 
this  is  the  first  of  the  1 1  payments  on  t>ank  debt  made  by  payors  who  have  not  been  identified. 
See  the  preliminary  observations  in  Part  1  of  this  report. 

72  See  Chart  5  for  a  time  line  listing  the  bank  debt. 

73  DKRT800938-39;  DKRT900619-22.   Generally  speaking,  in  this  report  both  the  land 
and  the  corporation  are  referred  to  as  "Whrtewater."  On  the  occasions  where  one  must 

(continued...) 
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1 979,  the  McDougals  and  the  Clintons  executed  a  warranty  deed  transferring 
title  to  the  Company/*  On  November  8,  1979,  a  corrected  deed  from  101 
River  Development,  Inc.  to  the  McDougals  and  the  Clintons  was  executed, 
apparently  for  all  230  acres  of  Whitewater.   (The  deed  says  it  corrects  an  error 
in  the  description.)  The  deed  was  recorded  on  December  19,  1979.^* 

It  is  generally  stated  in  the  press  that  the  McDougals  became  sharehold- 
ers and  officers  of  Whitewater  (Jim  as  president  and  Susan  as  secretary),  while 
the  Clintons  became  mere  shareholders.^'  It  also  is  generally  stated  that  the 
Clintons  and  the  McDougals  owned  all  the  stock,  and  that  each  couple  owned 
50  percent.^ 

The  documentary  evidence  on  these  points,  however,  is  contradictory. 
Both  the  number  of  shares  issued  and  outstanding  and  the  actual  stockholders 
of  record  are  difficult  to  determine.   Charles  James,  the  accountant  for  this 
venture  (as  well  as  for  other  McDougal  ventures^®),  is  identified  as  the  incor- 
porator as  well  as  the  president  of  the  company  in  the  Articles  of  Incorporation 
dated  June  14,  1979.^'  A  Subchapter  S  election  form  filed  with  the  IRS*° 
reflects  a  distribution  of  the  company's  1,000  shares  of  common  stock  by 
which,  for  a  time  at  least,  Charles  James  held  250  shares,  Susan  McDougal 
held  another  250  shares  and  Mrs.  Clinton  held  500  shares." 


73(... continued) 

distinguish  between  the  two,  the  corporation  is  referred  to  as  the  Company."  Harrison  & 

Brown,  Little  Rock,  incorporated  the  Company.   DKRT900122. 

74  DKRT800938-39. 

75  DKRT1 00461 -62. 

76  The  New  York  Times,  Feb.  7,  1994. 

77  The  press  often  refers  to  the  McDougals  and  the  Clintons  as  "partners"  in  Whitewater. 
Whitewater  was  a  corporation,  not  a  partnership.   Hence,  they  were  "shareholders." 
DKRT800292. 

78  Charles  James  Interview,  Aug.  3,  1994. 

79  DKRT800292-95. 

80  Whitewater  Development  Company  never  filed  subchapter  S  tax  retums.   The  only 
explanation  available  is  a  handwritten  memorandum  in  the  Kendall  production  {DKRT90081 2)  in 
which  the  identities  of  the  author  and  receiving  party  are  not  legible.  The  merrxsrandum  states, 
"we  did  not  file  a  form  1 120S  for  Whitewater  Development  Company,  Inc.  for  the  initial  return  of 
May  31,  1980  because  the  IRS  rule  conceming  passive  income  prohibited  us  from  being  a 
subcfiapter  S  corporation." 

81  DKRT900618 
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Other  documents  contradict  these  documents.   A  stock  certificate  issued 
to  iVIrs.  Clinton  dated  June  18,  1979,  four  days  after  the  date  of  incorporation,  is 
for  150  shares.^  That  certificate  was  issued  by  Jim  McDougal  as  president  of 
the  Company.   An  FDIC  Report  of  Examination  as  of  August  15,  1986  on 
Madison  Bank  &  Trust  lists  McDougal  and  his  wife  as  45  percent  owners  of 
Whitewater.^  Another  Report  of  Examination  as  of  March  12,  1984  lists 
McDougal  and  his  wife  as  100  percent  owners  of  Whitewater.**  And  a  Small 
Business  Administration  Statement  of  Personal  History,  signed  by  Susan 
McDougal  in  September  1983,  lists  her  as  the  owner  of  50  percent  of  White- 
water 'indirect  through  ownership  of  husband."^ 

On  this  record,  it  cannot  be  determined  whether  the  Clintons  and  the 
McDougals  owned  equal  shares  in  Whitewater.  The  best  contemporaneous 
evidence  seen  for  equal  ownership  is  Whitewater's  general  ledger,  which 
allocates  the  $1,000  of  company  capital  stock  equally  to  the  partners.®* 

The  parties  also  found  the  record  confusing.  In  an  unsigned  letter  dated 
April  15,  1991,  Mrs.  Clinton  indicated  that  she  was  less  than  certain  who  owned 
the  Company: 

Based  on  the  records  available  to  me,  Susan  [McDougal], 
Charles  [James]  and  I  are  the  only  registered  shareholders  of  the 
company.   If  anyone  has  any  other  information  that  contradicts 
this,  please  advise  me.  .  .  .'^ 

The  question  of  who  served  as  Whitewater's  president  also  is  difficult  to 
answer;  here  too,  the  documents  are  contradictory.   In  addition  to  being 
Whitewater's  incorporator,  the  accountant  Charles  James  apparently  served  as 


82  DKPT900616  and  DKRT900111-12,  Stock  Certificate  No.  1.  suggest  that  Mrs.  Clinton 
received  150  shares. 

83  FDIC00120. 

84  FDIC00046. 

85  RTCKC35203-206    The  tax  returns  of  the  Clintons,  the  McDouyals  and  the  Company 
shed  no  light  on  this  issue. 

86  DKRT801103,  DKRT800049-50.  Additionally,  an  "Assignment  of  Interest  Separate 
From  Certificate  and  Indemnity  Agreement"  dated  December  22,  1992  and  signed  by  the 
Clintons  and  the  McDougals  states,  "Bill  Clinton  and  Hillary  Rodham  Clinton,  husband  and  wife, 
jointly  own  fifty  percent  (50%)  of  the  issued  and  outstanding  shares  of  capital  stock  of  White- 
water Development  Corporation,  Inc "   212-00006902. 

87  RIC003636. 
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its  first  president.®^  In  his  interview,  he  said  that  he  served  as  president  only 
for  a  brief  time  and  only  for  purposes  of  incorporating  the  company.^ 
However,  a  notarized  document,  purportedly  executed  early  in  1980,  still  shows 
him  as  president.^ 

Moving  into  the  1 980s,  the  documents  continue  to  contradict  one  anoth- 
er. A  set  of  Covenants  and  Restrictions  for  Whitewater  Estates,  dated  Septem- 
ber 17,  1980,  was  signed  by  Jim  McDougal  as  president.''  A  series  of  un- 
signed Corporation  Franchise  Tax  Report  forms  dating  from  the  early  to 
mid-1980s  show  Charles  James  as  president  as  early  as  January  1,  1980  and 
as  late  as  January  1.  1986.®^  In  a  similar  document,  Jim  McDougal  is  shown 
as  president  as  of  January  1,  1987.'^  (Jim  McDougal  also  was  listed  as  presi- 
dent on  Citizens  Bank  promissory  notes  dated  November  26,  1984,  March  26, 
1987  and  April  4,  1988.*'')   Finally,  Mrs.  Clinton  is  listed  as  president  as  of 
December  31,  1987  and  December  31,  1988  '*  Of  all  the  tax  forms,  only  the 
last  two  were  signed,  and  both  of  them  were  signed  by  Mrs.  Clinton  on 
June  21,  1990. 

3.        Project  marketing  and  management. 

Regardless  of  who  served  as  officers,  the  marketing  of  Whitewater's  lots 
was  left  to  Ozarks  Realty  Company,  a  small  real  estate  firm  in  Flippin  owned  in 
part  by  Chris  and  Rosalee  Wade.**  Whitewater's  financial  records  suggest 


88  DKRT800294. 

89  Charies  James  Interview,  August  3,  1994. 

90  DKRT800292-95.   Compare  this  form  of  the  Articles  of  Incorporation  with 
DKRT700327-29.    It  is  evident  that  somebody  added  the  word  "president"  and  Susan 
McDougal's  signature  line  after  the  initial  filing  of  the  document  with  the  Secretary  of  State. 
See  also  DKRT800254-55,  a  warranty  deed  dated  January  1 8,  1 980  that  Charles  James  signed 
as  president  and  Susan  McDougal  signed  as  secretary. 

91  DKRT800512-16. 

92  DKRT900845  (1980);  DKRT900841  (1981);  DKRT700608  (1982);  DKRT700606  (1983); 
DKRT700605  (1984);  DKRT600105  (1985);  DKRT101061  (1986). 

93  DKRT700603  (1987). 

94  DKRT7001 1 3:  CBF0393;  DKRT70041 7. 

95  DKRT700619  (Dec.  31,  1987);  DKRT700618  (Dec.  31,  1988). 

96  RTCKC39686.   In  his  initial  interview,  Wade's  recollections  of  his  Whitewater  marketing 
activities  were  hazy    When  an  attempt  was  made  to  interview  Wade  again  after  completion  of 
the  document  review,  Wade,  through  counsel,  declined  to  be  interviewed,  although  he  said  he 

(continued...) 
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that  marketing  brochures  were  prepared.  Apparently,  the  investors  anticipated 
that  many  prospective  buyers  would  be  people  from  out  of  state  interested  in 
vacation  property." 

Ozarks  Realty  had  acted  as  the  broker  when  the  McDougals  and  the 
Clintons  purchased  the  land.'®  In  the  coming  years,  Ozarks  Realty  would  act 
as  broker  for  most  of  Whitewater's  lot  sales.   In  these  years.  Wade  and 
McDougal  also  were  to  work  together  on  several  projects  other  than 
Whitewater,  most  notably  the  Campobello  Island  project  in  Canada.^' 

In  all,  Ozarks  Realty  or  Wade  would  receive  somewhere  between 
$72,998  and  $79,519  in  commissions  and  other  payments  related  to 
Whitewater.""  Most  of  this  seems  reasonably  well  documented  except  for 
$28,000  received  in  March  and  April  1985.   That  $28,000  is  discussed  in  detail 
in  Parts  VII. B. 7- VII. B. 8  below.   Also  as  detailed  below,  in  May  1985,  a  company 
owned  by  Wade  acquired  all  the  then-remaining  inventory  of  unsold  Whitewater 
lots--24  of  the  44  lots. 

Turring  from  marketing  and  sales  to  finance,  the  available  documents 
suggest  that  Jim  McDougal  managed  Whitewater's  finances  from  the  outset  at 
least  until  circa  1986,  when  he  suffered  a  nervous  breakdown  and  moved  to 
California.'"'  The  McDougals  and  employees  of  their  various  enterprises 


96(... continued) 

would  consider  answering  written  Interrogatories.  Thereafter,  Wade  pleaded  guilty  to  two 
felonies.    Wall  Street  Journal.  Mar.  22,  1995,  at  B6.  Currently,  access  to  Wade  is  being 
arranged  through  the  irxlependent  Counsel. 

97  See  2 12-00008272-79    Roughty  $4,500  was  spent  on  advertising.   Approximately  half 
of  the  25  individual  purchasers  were  from  out  of  state. 

98  DKRT800285. 

99  Wade  interview.  May  12,  1994,  at  1-4.  Chris  Wade  received  large  loans  from  Madison 
Guaranty.    RTCKC39676,  733,  755.   Wade  worked  for  McDougal  at  Campobelb  and  held  an 
equity  interest  in  the  project,  which  was  100  percent  financed  by  Madison  Guaranty.   Wade 
Interview,  May  12.  1994.  at  1-4;  PMS0334. 

100  The  ambiguity  exists  because  rt  is  not  clear  that  some  commissions  that  reportedly 
were  earned  were,  in  fact,  paid.   Of  the  total.  $39,284.12  represents  payments  other  than 
commissions  (this  includes  the  $28,000  mentioned  in  the  next  sentence  of  text)  and  the 
remainder  represents  commissions. 

101  Chartes  James  kept  the  books  but  claims  ignorance  or  lack  of  recollection  on  most 
points.   Witnesses  state  that  McDougal  often  became  enthusiastic  about  a  project,  only  to  turn 
his  attention  elsewhere  and  leave  the  details  to  others,  or  more  likely  to  nobody.  A  number  of 
McDougal's  colleagues  from  his  Madison  Guaranty  days  have  been  interviewed.   While 
witnesses  disagree  about  McDougal's  level  of  control,  nobody  claims  he  ever  had  an  eye  for 
detail. 
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signed  the  Company's  checks;  while  not  all  checks  have  been  located,  the 
available  documents  suggest  that  the  Clintons  never  signed  any  of  the 
Company's  checks."** 

The  available  documentation  does  not  include  a  corporate  minute  book 
for  Whitewater.  One  excerpt  from  corporate  minutes  has  been  located,  which 
was  appare-^tiy  drawn  up  at  the  request  of  a  bank.'°^  There  is  no  indication 
that  regular  board  meetings  were  held. 

So  far  as  one  can  determine  from  the  available  documentary  evidence, 
little  Whitewater  financial  information  was  transmitted  to  the  Clintons.   However, 
the  Clintons  did  sign  documents  in  connection  with  various  loans  and  loan 
extensions.   Letters  to  or  from  the  Clintons  were  relatively  infrequent;  the 
available  documents  suggest  that  the  Clintons  wrote  or  received  less  than  20 
letters  pertaining  to  Whitewater  t»etween  the  project's  inception  in  1978  and  the 
end  of  1 986. 

After  McDougal's  health  deteriorated,  Whitewater's  corporate  filings  were 
neglected  until  1988-1990.   Beginning  circa  1988,  Mrs.  Clinton  made  payments 
of  Whitewater's  delinquent  taxes  and  handled  certain  other  matters,  as  de- 
scribed in  Part  IX.C  below.   Whitewater's  1987,  1988  and  1989  federal  income 
tax  retums  (and  its  state  franchise  tax  reports  for  1987  and  1988)  were  filed  in 
June  1990.'°" 

4.        The  investors'  expectations. 

In  the  documents  received  to  date,  nothing  has  been  seen  that  express- 
es the  parties'  intent  or  expectations  for  the  Whitewater  project-no  written  plan, 
feasibility  study  or  pro  forma  financial  statement.'"*  Thus,  it  has  not  been 
possible  to  determine  what  the  Clintons  and  the  McDougals  thought  they  might 
eam  by  this  venture,  or  what  they  thought  it  might  cost  them.'°*  While  direct 
evidence  is  lacking,  there  is  much  circumstantial  evidence  from  which  one  can 
reconstruct  the  parlies'  probable  intent.   By  examining  the  evidence  produced  to 


102  With  respect  to  Whitewafer's  debt,  the  Clintons  did  sign  their  own  personal  checks  for 
the  benefit  of  Whitewater. 

103  CBF0312. 

104  DKRT100597:  DKRT100605;  DKRT100614;  DKR'ryOOeig;  DKRT700618.    See  212- 
0006765-66  (undated  state  franchise  tax  return  for  1989  attached  to  a  June  1993  letter). 

1 05  The  Company  had  limited  accounting  records  at  first.   The  first  entries  into  the 
corporate  general  ledger  to  record  cash  transactions  occurred  in  December  1979.    DKRT- 
800051. 

106  To  date,  none  of  the  four  principals  has  been  interviewed.  Charles  James  was 
interviewed,  but  he  had  few  recollections. 
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date  (such  as  list  prices  of  the  Whitewater  lots)  and  by  analyzing  the  Citizens 
Bank  and  Union  Bank  loans,  an  analysis  has  been  prepared  that  we  believe 
reflects  the  parties'  reasonable  expectations  at  the  time  of  their  investnent, 
assuming  (as  proved  to  be  the  case)  that  they  planned  to  subdivide  the  proper- 
ty into  lots  and  hold  it  for  orderly  sale. 

a.        Contract  for  deed  installment  financing. 

The  Whitewater  parcel  was  subdivided  into  44  Jots  of  various  sizes.'°^ 
These  lots  were  held  for  sale  to  individuals.   These  lots  were  not  sold  subject  to 
a  mortgage.   Instead,  they  were  sold  under  the  contract  for  deed  method 
common  in  Arkansas  and  some  other  states. 

When  a  house  is  purchased  subject  to  a  mortgage  (or  deed  of  trust),  title 
is  transferred  to  the  buyer,  but  the  bank  or  other  lender  has  a  lien,  in  the  form 
of  the  mortgage  or  deed  of  trust.   So  long  as  the  buyer  makes  the  payments, 
the  house  belongs  to  the  buyer,   if  the  buyer  misses  payments,  the  bank  can 
seek  to  foreclose  on  the  property  and  take  it  away,  a  procedure  that  is  fairly 
cumbersome  in  many  states.   In  a  contract  for  deed  transaction,  however,  title 
remains  with  the  seller  until  all  contractual  payments  have  been  made  by  the 
buyer.  Typically,  the  deed  conveying  title  to  the  buyer  is  executed  at  sale  but 
not  delivered  to  the  buyer.   Instead,  it  goes  into  escrow,  to  be  held  until  the 
payments  have  all  been  made. 

This  has  several  consequences,  especially  if  the  buyer  defaults.   In  that 
case,  all  the  payments  r.,ade  to  date  are  deemed  rpnt,  and  all  the  seller  need 
do  to  take  back  the  property  is  instruct  the  escrow  agent  to  deliver  the  deed. 
The  seller  need  not  foreclose  or  resort  to  any  other  cumbersome  mechanism. 
Conversely,  the  buyer  lacks  the  protections,  or  at  least  the  delay,  that 
foreclosure  affords.   For  this  reason,  contract  for  deed  financing  often  is 
referred  to  as  'the  poor  man's  mortgage.'"" 

Contract  for  deed  installment  contracts  were  signed  for  most  of  the 
Whitewater  lots  that  sold  at  retail.  Most  of  these  installment  contracts  included 
modest  down  payments,  with  the  balance  of  the  sales  price  due  in  periodic 
payments,  typically  over  five  to  ten  years. 


107        DKRT900358. 


108       7  Richard  R  Powell  &  Patrick  J  Rohan,  Powell  on  Real  Property  §  938.20(1]  (1991). 
Another  consequence,  less  favorable  to  the  seller,  is  that  title  for  property  tax  purposes  reniains 
with  the  seller 
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The  interest  rate  received  on  such  installment  sales  was  capped  by 
Arkansas'  usury  laws  at  10  percent."^  In  contrast,  the  usury  laws  did  not 
apply  to  the  McDougals'  and  the  Clintons'  bank  loans.  Hence,  they  had  no 
assurance  that  their  loans  would  remain  at  or  below  10  percent.  The  Citizens 
Bank  loan  was  for  six  months,  while  the  Union  Bank  loan  was  for  a  year;  at 
renewal  time,  interest  rates  could  rise."°  Thus,  so  long  as  the  McDougals 
and  the  Clintons  had  short-temn  variable  interest  rate  financing  (which,  in  effect, 
is  what  they  always  had),  they  faced  considerable  interest  rate  risk.  The  notes 
they  received  from  buyers  were  fixed,  while  their  obligations  to  the  banks 
effectively  were  not.'^^ 

b.        Project  economics. 

With  this  background,  it  is  possible  to  analyze  the  project's  economics. 
See  Appendix.  Chart  4,  for  a  chart  summarizing  the  numbers  presented  in  this 
section  of  the  report.   As  noted,  no  contemporaneous  written  analysis  of  the 
project's  economics  is  available.  Therefore,  the  available  evidence  has  been 
analyzed  in  an  attempt  to  reconstruct  what  the  investors  might  have  expected. 

Overview.  A  project  such  as  Whitewater  almost  always  has  negative 
cash  flows  at  first.   The  land  must  be  purchased  and  improved  before  sales 
begin.   Even  after  sales  begin,  seller  financing  means  that  cash  flows  will  stay 
negative  for  a  time.   Here,  for  example,  the  average  down  payment  (approxi- 
mately 10  percent)  did  not  even  cover  the  usual  broker's  commission  for  this 
project  (approximately  15  percent).   All  these  factors  meant  that  cash  flow  could 
not  become  positive  until  enough  lots  have  been  sold  so  that  payments  on  the 


109  Until  December  1982,  Arkansas's  usury  law  capped  the  rate  of  interest  on  any  contract 
governed  by  Arkansas  law  at  10  percent.  Ark.  Const,  of  1874,  art.  XiX,  §  13  (aniended  1982). 
On  December  3,  1982,  Amendment  60  to  the  Arkansas  Constitution,  now  codified  as  Article  19, 
section  13,  changed  that  limit  to  5  percent  above  the  Federal  Reserve  Discount  Rate  for  90  day 
commercial  paper;  a  different  rule  applies  to  consumer  loans  and  credit  sales.   These  limits  do 
not  apply  to  certain  toans  on  residential  real  property  secured  by  a  first  lien.    RTCKC30235. 
Some  press  accounts  have  asserted  that  Mr.  Clinton  signed  this  change  in  the  law  and 
suggested  that  he  dki  so  to  t)enefit  himself.  However,  the  change  came  in  the  form  of  a 
corfstltutional  amendment  passed  by  the  voters  of  Arkansas.   It  passed  and  took  effect  before 
Mr.  Clinton  retumed  to  public  office. 

1 1 0  DKRT90OO87.  DKRT900145.  Because  of  these  short  terms  to  maturity,  it  is  not  likely 
that  the  banks  expected  that  the  primary  repayment  source  would  be  the  cash  flow  of  the 
project.   It  is  not  known  whether  the  banks  expected  the  borrowers  to  obtain  permanent 
fir^ncing  or  retire  the  loans  from  their  personal  assets,  or  whether  they  were  satisfied  to  renew 
the  loan  annually  (as  they  ultimately  did). 

1 1 1  This  risk  became  a  reality  as  interest  rates  rose  to  record  level  highs  in  the  earty 
1980s.  The  Citizens  Bank  loan  interest  rate  increased  to  19  percent  at  the  August  1981 
renewal.   CBF0282.  Thus,  the  McDougals  and  the  Clintons  were  paying  the  bank  19  percent 
but  holding  notes  from  buyers  that  yielded  only  1 0  percent--that  is,  when  the  buyers  were  not 
defaulting. 
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promissory  notes  become  significant.  Here,  sales  were  so  slow  that  cash  flow 
after  debt  service  never  became  positive. 

Anticipated  expenses:  The  investors  faced  expenses  in  addition  to  the 
$202,61 1  paid  for  the  land  and  owed  to  the  banks.  Typically  the  improvements 
made  to  Jim  McDougal's  real  estate  projects  were  modest--a  few  roads,  a  little 
grading,  perhaps  some  sort  of  septic  or  sewage  system.  That  was  true  of  this 
project  as  well.   In  addition,  the  Clintons  and  McDougals  likely  anticipated  other 
cash  needs  for  the  project.   All  told,  it  is  estimated  that  they  anticipated  spend- 
ing up  to  $93,000  to  improve  the  real  estate,  pay  expenses  and  fund  debt 
service."^  if  so,  the  total  expected  financial  commitment  to  the  project  would 
have  been  approximately  $295,000.   Because  this  $93,000  would  have  been 
paid  out  before  sales  began  in  eamest,  the  investors  must  have  expected  to 
finance  this  amount,  perhaps  by  a  combination  of  bank  loans  and  advances 
from  the  assets  of  the  partners. 

Anticipated  revenues.  Tuming  from  expenses  to  revenues,  the  list 
price  for  each  of  the  44  lots  is  known.  Together,  the  list  prices  added  up  to 
$459,000."'  Deducting  15  percent  for  estimated  commissions  and  other 
closing  costs  would  result  in  anticipated  net  sales  proceeds  of  $390,000. 

Anticipated  profits:  Net  sales  proceeds  of  $390,000  less  a  total  invest- 
ment of  $295,000  would  yield  anticipated  net  profits  of  approximately  $95,000; 
or  $47,500  each  for  the  Clintons  and  McDougals."*  These  profits  would  be 
realized  over  the  life  of  the  lot  buyers'  installment  contracts,  not  all  at  once."* 

B.        1979-1981:  the  years  of  land  sales. 

1.        Operations  and  cash  flow  In  fiscal  year  1980. 

The  first  sale,  lot  40  located  along  the  White  River,  did  not  occur  until 
September  1979,  a  little  more  than  a  year  after  the  purchase  of  the  property. 


112  Included  are  estimates  of  improvements  and  other  costs  of  approximately  $46,000 
(based  on  costs  actually  incurred),  and  interest  on  the  loans  in  the  'start-up'  period  of  approxi- 
mately $47,000. 

113  DKRT900358. 

114  This  calculation  assumes  that  each  couple  actually  had  a  50  percent  interest  in  the 
project.   As  discussed  above,  the  documentary  evidence  is  not  definitive  on  that  point. 

115  To  reiterate,  the  figures  presented  in  this  section  do  not  reflect  what  actually  happened. 
Instead,  they  represent  the  t>est  estimate,  based  on  available  evidence,  of  what  the  McDougals 
and  the  Clintons  may  have  projected  would  happen.  The  foltowing  sections  of  this  report  focus 
on  what  actually  happened. 
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The  available  documents  do  not  identify  who  signed  the  purchase  agree- 
ment.''* A  total  of  only  six  lots  were  sold  through  May  1980,  21  months  after 
the  purchase  of  the  property."^  All  lots  were  sold  on  installment.   After  com- 
missions, only  $1,775  in  cash  remained  from  the  down  payments;  Whitewater 
took  promissory  notes  for  the  balance  of  the  purchase  price. 

These  modest  revenues  meant  that  the  McDougals  and  the  Clintons  had 
to  spend  their  own  money  to  pay  operating  expenses  and  interest  on  the  loans, 
as  well  as  to  fund  capital  improvements.  Through  May  31,  1980,  interest  paid 
to  Citizens  Bank  and  Union  Bank  amounted  to  $35,294.   Roads  and  other 
project  improvements  totaled  $25,052,  and  operating  expenses  totaled  $5,935. 
These  expenses  totaled  $66,281  or,  net  of  cash  received  from  lot  sales, 
$64,506. 

The  money  used  to  pay  these  expenses  came  from  various  sources. 
Great  Southern  Land  Company,  a  company  controlled  by  the  McDougals,  paid 
$26,393  some  time  before  December  1979  for  improvements  and  certain 
Whitewater  operating  expenses.   Whitewater's  financial  records  reflect  a  liability 
to  Great  Southern  Land  Company  of  this  amount."® 

In  addition  to  this  $26,393,  Whitewater's  general  ledger  credited  Great 
Southem  Land  Company  and  the  Clintons  with  another  $20,260,  consisting  of 
$10,130  each  for  payments  made  personally  to  fund  debt  service."'  The 
Clintons  paid  their  portion  by  a  personal  check,  dated  December  28,  1978,  for 
$10,130.58,  made  out  to  the  Great  Southern  Land  Company. '*°  Great  South- 
ern Land  Company  contributed  a  like  sum.'^'   The  $20,260  approximately 
covered  the  interest  payments  made  on  the  mortgage  loan  and  the  earnest 
money  loan  between  November  1978  and  August  1979.'^ 


116        DKRT900406-7. 


1 1 7  The  Company's  fiscal  year  started  June  1  and  ended  May  31 .  Hence  the  data  often 
are  presented  with  reference  to  fiscal  years. 

1 1 8  DKRT8001 70.   This  loan,  like  all  of  the  loans  to  Whitewater  from  McDougal-controlled 
entities  (other  tfian  Madison  Bank  &  Trust),  was  not  documented  by  a  promissoPir  note  or  other 
writing,  and  dkJ  not  bear  interest. 

1 1 9  DKRT8001 70,  May  31 ,  1 980  adjusting  entry. 

120  DKRT801348. 

121  DKRT800170. 

1 22  Because  they  paid  the  money  to  Great  Southem  Land  Company  in  1 978,  the  Clintons 
claimed  the  entire  amount  as  an  interest  deduction  on  their  1978  income  tax  return  even 
though  the  interest  on  the  Whitewater  debt  was  only  partially  due  in  1978.   DKRT900698-716. 
The  press  reports  that  tax  experts  differ  as  to  whether  this  deduction  was  altowable.    7T7e  WaJI 

(continued...) 
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In  1979,  the  Clintons  paid  other  expenses  and  made  a  capital  contribu- 
tion to  the  Co"ipany.   On  December  7,  1979,  the  Clintons  disbursed  $2,900  to 
Whitewater.   Of  this  amount,  $2,400  was  an  advance  (and  therefore  an  obliga- 
tion on  the  part  of  the  Company  to  repay  the  Clintons)  and  $500  was  designat- 
ed to  be  the  Clintons'  contribution  to  the  Company's  paid-in  capital.'"  The 
Clintons  made  other  payments  for  the  benefit  of  Whitewater,  totaling  $9,590.02, 
to  the  banks.   These  include  one  check  for  $4,599.64  on  November  5,  1979 
and  two  checks  totaling  $4,990.38  on  December  29,  1979  (one  for  $4,752.88 
and  another  for  $237.50).'*''  These  payments  are  summarized  in  the  report 
prepared  for  the  Clintons  by  James  M.  Lyons  dated  f\/larch  18,  1992.'" 

To  summarize,  through  May  31,  1980,  the  Clintons  wrote  checks  totaling 
$22,620  relating  to  Whitewater.'**  For  the  same  period,  McDougal  and 
McDougal-related  entities  advanced  a  total  of  $40,923  to  Whitewater.   (This  is 
net  of  an  $1,100  Whitewater  disbursement  to  Great  Southern  Land  on  Decem- 
ber 1 1,  1979.'*^)  The  McDougal  advances  came  in  four  pieces.   Two  have 
already  been  described:   $26,893  for  roads  and  improvements  and  $10,130  for 
interest  expense,  both  contributed  by  Great  Southem  Land.'**  The  other  two 


122(... continued) 

Street  Journal.  Feb  7.  1994    Personal  tax  issues  are  not,  however,  wrthin  the  scope  of  the 

RTC's  inquiry. 

123  DKRT800061 ;  DKRT900994;  DKRT800049-50;  DKRT801 1 03.   This  advance  was  not 
used  for  the  payment  of  interest,  as  Whitewater  made  its  first  payment  to  a  bank  in  May  1980. 
DKRT800053. 

124  A  copy  of  the  canceled  check  for  $4,599.64  has  not  been  located;  copies  fiave  been 
found  of  the  other  two  (DKRT801344;  DKRT801346).    In  the  aggregate,  these  anrxjunts  can  be 
reconciled  to  the  Clintons'  1979  personal  tcix  returns  by  adding  in  their  $2,400  advance  to 
Whitewater    DKRT800009. 

125  After  the  initial  story  on  Whitewater  appeared  in  7776  New  York  Tirrtes  in  March  1992, 
the  Clintons  engaged  James  M.  Lyons  (who  is  a  lawyer  in  Denver.  Colorado)  to  reconstruct 
certain  financial  records  of  Whrtewater.   Among  other  things,  Lyons  detenmined  the  amount  of 
money  that  the  Clintons  ultimately  tost  on  their  Whitewater  investment.   SN000000074-80.   The 
"Lyons  Report"  will  be  discussed  throughout  this  report,  as  appropnate.   The  fjayments 
described  above  have  been  reconciled  to  the  Lyons  Report.    DKRT800133A.   While  the  RTC 
has  obtained  the  Lyons  Report  itself  and  a  draft,  requests  for  related  documentation,  such  as 
canceled  checks,  have  not  yet  been  satisfied. 

126  Amounts  have  been  rounded. 

127  DKRT800051. 

128  Adjusting  entry  #4  at  DKRT800170.  As  discussed  above,  this  $10,130  payment  Is 
separate  and  distinct  from  the  $10,130  check  the  Clintons  wrote  Great  Southem  Land. 

Fed  R  Cnm  P  6(a)  Malenal  -29-  Atlomay-Client  Privilege 

Confidential  Attorneys'  WorV  Product 


1825 


consisted  of  $1,000  from  Flowerwood  Farms  advanced  on  February  21.  1980 
and  $4,000  from  McDougal  himself  advanced  on  May  5,  1980.'^ 

McDougal's  advance  of  this  $4,000  marks  the  tieginning  of  a  practice  of 
making  a  "just  in  time"  deposit  to  Whitewater  to  avert  an  overdraft,  or  a  belated 
deposit  to  Whitewater  to  cure  an  overdraft.   McDoi'^al's  $4,000  arrived  on  the 
same  day  that  Whitewater  disbursed  $4,352.63  for  a  quarterly  installment  of 
interest  on  the  Citizens  Bank  loan.   Absent  the  advance,  Whitewater  would  not 
have  had  sufficient  funds  to  make  this  payment.'*' 

Combining  the  McDougal/McDougal-controlled  entity  advances  of 
$40,923  with  the  Clintons'  payments  of  $22,620,  the  shareholders  advanced 
and  contributed  a  total  of  $63,543  through  May  31.  1980.   This  funded  the 
estimated  $64,506  needed  for  operating  expenses,  interest  and  capital  improve- 
ments previously  described. 

2.        The  bank  debt  as  of  August  1980. 

In  1980,  the  earnest  money  loan  was  refinanced  and  the  mortgage  loan 
was  extended: 

Earnest  money  loan:  On  June  23,  1980,  Whitewater  disbursed 
$21,346.29  to  Union  Bank  in  repayment  of  the  $20,000  earnest  money  loan 
taken  out  by  Jim  McDougal  and  Attorney  General  Clinton  on  June  19.  1978. 
The  loan  was  repaid  one  week  after  its  scheduled  June  16.  1980  due  date.'^' 
The  Company  did  not  have  the  money  to  pay  the  loan.'*^  Instead,  Jim 
McDougal  personally  tx)rrowed  $20,000  on  June  19,  1980  from  the  Bank  of 
Cherry  Valley'"  and  deposited  these  funds  into  a  Whitewater  account  on 
June  20,  1980.'=" 

One  effect  of  this  transaction  was  to  reduce  the  Clintons'  personal 
liabilrty  by  $20,000.   Where  the  Union  Bank  loan  had  been  signed  personally  by 


129  DKRT800051 .  053;  DKRT900961 

130  DKRT901045i  DKRT900166;  DKRT901049. 

131  DKRT901077;  DKRT900155. 

132  DKRT801244. 

133  BCV0004.   The  press  reports  that,  in  later  years,  the  Bank  of  Cherry  Valley  made  a 
number  of  loans  to  Governor  Clinton,  including  a  $50,000  unsecured  loan  that  permitted  Clinton 
to  run  a  series  of  television  advertisements  in  the  last  week  of  his  1984  gubematorial  cam- 
paign.  The  press  also  reports  that  Maunce  Smith,  president  of  the  tank,  was  a  friend  of 
Govemor  Clinton  and  a  long-time  financial  backer  of  Arkansas  politicians. 

134  DKRT900968,  DKRT900155. 
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both  Attornev  General  Clinton  and  Jim  McDougal,  the  Bank  of  Cherry  Valley 
loan  was  signed  individually  by  Jim  McDougal  only.  This  is  something  that 
would  occur  again:  the  replacement  of  recourse  financing  by  non-recourse 
financing,  for  which  one  or  more  of  the  shareholders  was  not  personally  liable. 

Mortgage  loan:  Citizens  Bank  of  Flippin  extended  and  modified  the 
mortgage  loan  on  the  Whitewater  property  for  the  second  time  on  August  5, 
1980.   No  principal  had  been  paid;  the  principal  balance  remained  at  $182,611, 
unchanged  since  the  mortgage  was  originated  in  August  1978.   The  note  was 
made  due  and  payable  in  one  year  (on  August  5.  1981),  and  the  stated  rate  of 
interest  increased  from  1 0  percent  to  1 1  percent.   Governor  Clinton  and  Jim 
McDougal  each  signed  the  promissory  note.'^  At  the  same  time,  the  Clintons 
paid  Citizens  Bank  $4,350  for  one  quarter's  interest.'^ 

On  August  23,  1980,  the  Clintons  paid  $9,000  to  an  unknown  payee.'^^ 
Through  a  reconstruction  of  the  Citizens  Bank  mortgage  history,  it  has  been 
determined  that  this  payment  was  applied  as  principal  to  the  outstanding 
balance  of  the  Citizens  Bank  loan.  The  Clintons  deducted  the  $9,000  payment 
as  interest  expense  in  their  1980  federal  income  tax  return.'^ 

Adding  the  $4,350  in  interest  and  the  $9,000  in  principal  to  the  $22,620 
paid  in  through  May  31,  1980,  the  Clintons  had  spent  $35,970  of  their  personal 
funds  on  Whitewater  since  entering  the  venture  in  1978.   For  the  next  six  years 
the  Clintons  spent  no  further  funds  on  Whitewater.'^ 

3.        Developments  in  the  fall  of  1980. 

a.        The  advance  from  Pembrook  Manor  and  the  model 
home  on  lot  13. 

In  the  summer  of  1980,  no  Whitewater  lots  were  sold.  Thus,  by  Septem- 
ber 1980,  a  little  more  than  two  years  after  the  McDougals  and  the  Clintons  had 
purchased  Whitewater,  only  six  of  the  44  lots  had  been  sold. 


135  CBF0275. 

136  DKRT800108:  DKRT800133A. 


137  The  payee  line  on  the  check  was  not  completed,  but  the  endorsement  on  the  check 
indicated  that  It  was  deposited  at  Citizens  Bank  of  Rippin.    See  DKRT800533 

138  Their  1980  tax  return  reports  this  $9,000  was  paid  to  Jim  McDougal.    DKRT800108. 
The  Lyons  Repon  questions  the  appropnateness  of  the  $9,000  deduction  taken  by  the  Clintons. 
DKRT800116A 

139  See  Chart  6 
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The  McDougals  and  the  Clintons  decided  to  install  a  house  on  lot  13, 
which  is  close  to  the  entrance  to  the  project,  apparently  to  make  the  property 
more  attractive  to  would-be  buyers.'*"  They  purchased  a  prefab  house  for 
$20,237  and  paid  for  it  by  a  check  from  the  Whitewater  checking  account  on 
October  13,  1980.'*'  With  utility  hook-ups  and  other  related  items,  the  total 
cost  of  the  house  capitalized  on  Whitewater's  general  ledger  was 
$28,419.5:'"^  All  of  these  costs  were  incurred  by  December  1980. 

Whitewater  did  not  have  the  money  to  pay  for  the  house  and  related 
expenses.  Whitewater's  revenues  did  not  cover  payments  on  the  bank  debt,  let 
alone  allow  for  improvements  such  as  a  prefab  house.  Therefore,  the  money 
for  the  house  had  to  be  advanced  by  the  venturers  or  borrowed  elsewhere. 

Initially  the  money  came  from  Pembrook  Manor,  a  company  controlled  by 
McDougal  ♦hat  at  one  time  in  the  mid-1970s  had  owned  50  acres  in  the  Little 
Rock  area.   On  September  27,  1980,  Whitewater  received  a  $32,000  advance 
from  Pembrook  Manor.'*^  Four  months  later,  on  December  31,  1980, 
$28,000  of  this  advance  apparently  was  repaid  from  proceeds  of  Mrs.  Clinton's 
$30,000  loan  from  Madison  Bank  &  Trust  (formerly  known  as  the  Bank  of 
Kingston)."" 

b.        The  McDougals'  acquisition  of  Madison  Bank  and 
Mrs.  Clinton's  $30.000  loan  from  Madison  Bank. 

The  bank  acquisition:  In  October  1980,  Jim  McDougal,  Steve  Smith  (a 
top  aide  to  Governor  Clinton  in  his  first  term).  Jim  Guy  Tucker  and  others 
purchased  a  controlling  interest  in  what  was  then  called  the  Bank  of  Kingston. 
In  1981.  McDougal  changed  the  name  of  this  bank  to  Madison  Bank  and  Trust 
Company  ("Madison  Bank").'**  This  bank,  which  was  a  commercial  bank, 
should  not  be  confused  with  Madison  Guaranty  Savings  &  Loan,  which  was  an 
entirely  separate  institution  that  McDougal  acquired  later,  as  descritjed  below. 

At  its  acquisition,  Madison  Bank  was  a  bank  of  $1.6  million  in  assets 
located  in  Kingston,  Arkansas.'**  Kingston  is  an  unincorporated  town  of 


140  CBF0440. 

141  DKRT801370 

142  DKRT800059 

143  DKRT901094,  DKRT800059. 

144  DKRT801368;  DKRT801036. 

145  For  convenience,  the  name  "Madison  Bank'  shall  be  used  hereinafter. 

146  VCH000385,  WRTC00118.  125. 
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about  200  people  in  Madison  County,  deep  in  the  Ozarks.'*^  Madison  Banl< 
had  been  founded  in  1911  by  the  Bunch  family.   In  1980  the  Bunch  family  still 
ran  the  bank  out  of  the  original  building.'^  McDougal  purchased  190  shares 
of  the  bank's  stock,  or  45  percent  of  the  bank's  common  stock.   Steve  Smith 
and  his  father  Austin  Smith  already  owned  some  Madison  Bank  stock.   When 
McDougal  bought  his  stock,  the  Smiths  bought  more,  increasing  the  Smiths' 
holdings  to  45  percent.'*® 

To  buy  his  Madison  Bank  stock,  McDougal  borrowed  $270,000  from 
Union  Bark,  the  same  institution  that  had  loaned  then-Attorney  General  Clinton 
and  McDo'jgal  the  earnest  money  for  the  purchase  of  Whitewater.'^  Union 
Bank  also  loaned  the  Smiths  the  money  they  used  to  buy  their  stock.'*' 
McDougal  and  Smith  moved  to  Kingston  and  began  running  Madison  Bank. 
Smith  became  president  and  McDougal  served  as  Chairman  of  the  Board.'" 

In  February  1981,  Jim  and  Susan  McDougal  borrowed  $105,000  from 
Union  Bank  to  buy  more  stock  in  Madison  Bank.'"  It  appears  that  an 
infusion  of  capital  was  needed  due  to  the  bank's  rapid  growth.   The  credit 
application  observes  that  in  the  four  to  five  months  since  the  change  in  control 
of  the  bank,  deposits  increased  from  $1.4  million  to  $3.6  million.   In  the 
"Evaluation  of  Risk"  section  the  loan  officer  observes,  "substantial  expenditures 
on  modemization  of  banking  house,  internal  system  and  advertising  have  not 
resulted  in  profits,  however,  officer  is  not  concerned  with  absence  of  profit  at 
this  point."  With  the  additional  advance,  the  total  amount  of  McDougal's 


M7        DKRT800513A. 


148  DKRT800465A-68A    Despite  subsequent  changes  of  control,  members  of  the  Bunch 
family  still  operate  the  bank  today. 

149  WRTC00125:  WRTC00099. 

150  WRTC00125.    McDougal  borrowed  an  ackJitional  $105,000  on  February  26,  1981  from 
Union  Bank  to  purchase  additional  Bank  of  Kingston  sfiares.  This  irx;reased  his  total  borrow- 
ings for  Bank  of  Kingston  stock  to  $375,000. 

151  WRTC00123;  WRTC00120;  WRTC00109;  WRTC00124. 

152  DKRT800466A 

153  WRTC00109:  WRTC00125.    It  is  difficult  to  determine  from  the  toan  application  how 
much  stock  thp  McDougals  bought  and  wfiat  percentage  of  the  total  equity  they  held.   The 
FDIC  Report  of  Examinatwn  as  of  August  24,  1984  of  Madison  Bank  states  that  the  McDougals 
owned  260  of  the  634  sfiares  of  stock  then  outstanding  (41%),  while  Steve  and  Austin  Smith 
owned  250  shares  (39%).   FDIC00019,  22,  65-66.  These  percentages  are  tower  than  the 
F>ercentages  that  the  McDougals  and  the  Smiths  held  when  the  McDougals  first  bought  into  the 
bank.  Apparently  addittonal  shares  had  been  issued  to  others  in  the  interim,  diluting  the 
interests  of  the  Smiths  and  McDougals. 
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outstanding  Union  Bank  loans  increased  to  $396,500.'**  Without  profits  or 
dividends,  it  is  not  clear  how  the  McDougals  planned  to  pay  back  this  loan.'" 

Mrs.  Clinton's  loan:  In  December  1980.  two  months  after  McDougal 
acquired  Madison  Bank.  Mrs.  Clinton  obtained  a  $30,000  loan  from  Madison 
Bank.   The  loan,  originated  on  December  16.  IQB*^,  carried  a  stated  rate  of 
interest  of  20  perct.it.   It  was  a  balloon  payment  loan,  with  interest  and 
principal  due  in  one  payment  of  $36,000  on  December  16.  1981.'^  On 
December  29.  1980.  Whitewater  received  a  $30,000  deposit.   A  deposit  slip  has 
not  been  located  to  identify  the  source,  but  the  funds  likely  came  from 
Mrs.  Clinton  and  thus  indirectly  from  Madison  Bank.'"  As  stated,  this  loan 
allowed  Whitewater  to  repay  most  of  the  earlier  Pembrook  advance,  which  it  did 
on  December  31,  1980.'^  The  Madison  Bank  loan  was  eventually  repaid  in 
full  (after  modest  previous  repayments)  in  October  1983,  in  part  with  proceeds 
of  a  loan  otjtained  personally  by  Governor  Clinton  from  Security  Bank  of 
Paragould.'*® 

Madison  Bank's  loan  to  Mrs.  Clinton  was  supposed  to  be  secured  by 
Whitewatei  lot  13.'®°  But  on  December  16,  1980,  when  the  loan  originated. 
Mrs.  Clinton  did  not  own  lot  13;  the  Company  did.'®'   That  was  rectified  on 
December  28,  when  a  warranty  deea  was  executed  transferring  title  to  lot  13 
from  Whitewater  to  Mrs.  Clinton."^ 


154  See  VVRTC00125.   Of  the  total,  $375,000  relates  to  the  purchase  of  filadison  Bank 
stock  and  $21 ,500  relates  to  a  car  loan.   WRTC00151 . 

155  See  Paris  VIA  and  VII. C  for  a  discussion  of  the  steps  that  the  McDougals  took  at 
various  times  to  make  payments  on  this  loan. 

156  DKRT900163. 

157  DKRT800451. 

158  DKRT801368. 

159  DKRT200758,  MBT000000020    Paragould  is  in  the  northeast  comer  of  Arkansas, 
north-northeast  of  Jonesboro.    See  Chart  5  for  a  schematk:  history  of  this  loan. 

160  DKRT900019. 

161  Earlier,  on  October  16,  1980,  Citizens  Bank  released  lots  7  and  13  to  the  McDougals 
and  Clintons.   CBF0247.  The  McDougals  and  the  Clintons  had  transferred  the  property  to  the 
Company  on  September  30,  1979.   DKRT900175. 

162  DKRT900021. 
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c.        The  sale  of  lot  7  and  a  pavdown  of  the  Citizens  Bank 
mortgage  loan. 

On  October  14,  1980,  a  week  before  Jim  McDougal  obtained  control  of 
Madison  Bank  and  two  months  before  Mrs.  Clinton  obtained  lot  13  and  bor- 
rowed $30,000  from  Madison  Bank,  Whitewater  sold  lot  7  to  its  broker,  Chris 
Wade,  for  333,250/*^  Wade  paid  cash  for  the  lot,  the  source  of  which  is 
unknown.   Two  days  after  purchasing  lot  7,  Wade  sold  il  to  M.T.  and  Betty 
Bronstad  for  $45,000.'**  The  terms  of  this  transaction  have  not  been 
discovered  (e.g.,  whether  rt  was  cash  or  installment).'** 

Whitewater  used  $30,370  of  the  $32,720  net  cash  paid  by  Wade  to  make 
a  principal  oayment  on  the  Citizens  Bank  loan,  reducing  its  principal  balance  to 
$143,241.   After  other  closing  expenses,  Whitewater  received  net  proceeds  of 
$2,349.95.'^  The  documents  do  not  reveal  how  the  $30,370  Citizens  Bank 
paydown  was  negotiated,  nor  do  the  documents  list  release  prices. 

Two  days  after  the  lot  7  sale,  on  October  16.  1980,  Citizens  Bank 
released  lot  7  and  lot  13  to  the  McDougals  and  the  Clintons.'®^  Apparently  a 
transaction  involving  lot  13  was  contemplated,  since  lot  13  was  released  at  this 
point  although  Madison  Bank's  loan  to  Mrs.  Clinton  did  not  occur  until 
December  1980.'^ 


163  DKRT900063-64    Lot  7,  at  29.96  acres,  is  the  largest  of  the  44  lots.    It  is  strategically 
placed  overlooking  the  confluence  nf  Crooked  Creek  arxi  the  While  River.    Its  original  list  price 
was  $45,500    DKRTI 00996;  DKRT900358    Wade  bought  rt  for  73  percent  of  that  amount  but 
he  pakJ  all  cash.    In  a  May  12.  1994  interview.  Wade  stated  that  President  Clinton  had 
originally  purchased  the  M    Wade  Interview,  May  12,  1994,  at  B.   Other  accounts  claim  that 
the  tot  was  "reserved"  for  President  Clinton,  who  talked  of  retiring  there  after  he  finished  his 
career  in  politics.   The  available  evidence  contairts  nothing  suggesting  tfiat  the  Clintons  ever 
purchased,  or  sought  to  purcfiase,  this  tot 

164  Wade  Inten/iew,  May  12,  1994,  at  8;  DKRT900061. 

165  On  March  21,  1995,  Chns  Wade  pleaded  guilty  to  two  felonies,  one  of  which  involved 
the  "parking"  of  an  interest  in  tot  7.    Wall  Street  Journal.  Mar.  22,  1995,  at  B6.   The  transaction 
involved  in  the  guilty  plea  occurred  in  1991 ,  some  years  after  McDougal  left  Madison  Guaranty 
and  well  after  Madison  Guaranty  failed  and  entered  a  receivership.   The  [jerson  wrth  whom 
Wade  allegedly  parked  tot  7  (John  Lauramoore)  bought  tot  13  from  Mrs.  Clinton  in  1988.    Sec 
Part  IX.C.1  below. 

166  DKRT800946.  The  closing  statement  Identifies  the  payment  to  Crtlzens  Bank  as 
consisting  of  $27,710  for  the  release  of  tot  7  and  $2,660  for  the  release  of  tot  13. 

167  CBF0247. 

168  DKRT900163 
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d.        The  McDouqals  advance  more  money  to  Whitewater. 

In  thiS  fiscal  year,  McDougal  advanced  more  money  to  Whitewater.   In  a 
manner  similar  to  the  Pembrook  Manor  advance  of  September  1980  (used  to 
pay  for  the  prefab  house),  between  September  and  December  1980,  McDougal 
took  approximately  $18,069  from  other  entities  he  ccntrniipd  and  deposited  the 
money  into  the  Whitewater  account."®  Of  this  amount,  McDougal  advanced 
$7,000  personally,  McDougal  &  Associates  advanced  $4,000  and  Great 
Southern  Land  advanced  $7,069.   These  advances  tended  to  coincide  with 
occasions  on  which  Whitewater  needed  cash. 

For  example,  on  November  14,  1980,  Whitewater  made  a  quarterly 
interest  payment  to  Citizens  Bank  in  the  amount  of  $4,755.73.'^°  One  day 
later,  on  November  15,  Jim  McDougal  deposited  $3,800  into  the  Whitewater 
account.'^'   Similarly,  a  personal  advance  from  Jim  McDougal  on  Decem- 
ber 16,  1980  in  the  amount  of  $2,000  appears  to  have  funded  a  $1,300  interest 
payment  made  to  the  Bank  of  Cherry  Valley  three  days  later.'"  That  money 
paid  interest  on  the  $20,000  loan  obtained  by  Jim  McDougal  to  retire  the  Union 
Bank  eamest  money  loan. 

On  the  other  hand,  an  advance  of  $4,000  from  the  Great  Southern  Land 
Company  on  September  1,  1980  went  into  the  Whitewater  account  only  to  be 
withdrawn  the  same  day  as  part  of  a  $5,000  disbursement  from  Whitewater  to 
Jim  McDougal."'  The  purpose,  if  any,  of  using  the  Whitewater  account  for 
this  funds  transfer  cannot  be  ascertained  from  the  available  documents. 

The  other  $8,269  advanced  from  McDougal-controlled  entities  to  White- 
water'^" came  in  the  form  of  eight  other  individual  advances  between  June 
1980  and  May  1981.  As  the  amount  of  these  advances  is  relatively  small,  and 


169  This  amount  excludes  the  $32,000  Pembrook  advance,  the  $30,000  Madison  Bank  k>an 
to  Mrs.  Clinton  and  the  $20,000  Bank  of  Cherry  Valley  toan  to  Jim  McDougal,  all  described 
earlier 

1 70  DKRT800451 ;  DKRT800677.   The  date  of  the  check  is  hard  to  read  and  could  be 
November  19    The  check  cleared  on  November  20.  1980. 

171  DKRT901205    The  deposit  was  posted  on  November  17,  1980.   DKRT800451 ; 
DKRT900770 

172  DKRT900770   DKRT800316;  DKRT901133;  DKRT900771. 

173  DKRT900981 ,  DKRT800062;  DKRT901104;  DKRT901094. 

174  This  number  is  $18,069  less  the  $3,800  deposrted  November  15.  1980.  the  $2,000 
advanced  December  16,  1980  and  the  $4,000  advanced  September  1,  1980,  all  of  which  were 
described  immediately  above.   $18,069  -  $3,800  -  $2,000  -  $4,000  =  $8,269. 
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as  they  precede  McDougal's  acquisition  of  Madison  Guaranty,  the  source  of 
these  funds  v'ill  not  be  detailed  here. 

4.        Operations  and  cash  flow  In  fiscal  year  1981. 

Through  May  ^1    1981  (the  end  of  Whitewater's  fiscal  year),  19  of  the  44 
lots  had  been  sold,  including  lot  7  to  Wade.   Thirteen  of  the  sales  occurred  in 
fiscal  1981  (the  other  six  had  occurred  between  August  1979  and  May  1980). 
Two  of  the  sales  were  all  cash  (lot  7  to  Wade  and  lot  42  to  Anthony 
Cammarata'^^).  The  other  1 1  were  contract  for  deed  installment  sales  in 
which  Whitewater  had  taken  notes.  The  total  amount  of  cash  received  by 
Whitewater  in  this  fiscal  year  from  all  prior  lot  sales  amounted  to  $54,815. 
Whitewater  had  positive  cash  flow  before  debt  service  of  $34,458. 

Debt  service  payments  totaled  $64,069:   $59,700  to  Citizens  Bank  and 
Union  Bank;  and  $4,369  to  the  Bank  of  Cherry  Valley.   The  $59,700  consisted 
of  $14,380  of  interest  and  $45,320  of  principal:   $30,370  from  lot  7;  $5,950  from 
lot  42;  and  $9,000  from  the  Clintons.'^*  The  $4,369  paid  to  the  Bank  of 
Cherry  Valley  includes  $2,600  of  interest  and  $1,300  of  principal"^  plus  a 
principal  payment  of  $469  made  April  13.  1981.'^* 

Combining  operating  expenses,  sales  commissions  and  debt  service, 
Whitewater  had  a  negative  cash  flow  for  the  1981  fiscal  year  of  $29,61 1. 
Combined  with  negative  cash  flow  after  debt  service  through  May  31,  1980  of 
$38,073,  total  negative  cash  flow  after  debt  service  from  inception  of  the 
venture  through  May  31,  1981  amounted  to  $67,684. 

The  McDougals  and  the  Clintons  covered  this  shortfall  with  personal 
funds  paid  directly  to  the  Company,  or  to  lenders.   Through  May  31,  1981,  the 
Clintons  had  advanced  $35,970  and  the  McDougals  had  advanced  $56,991. 

Since  the  project's  start,  the  economic  climate  had  deteriorated.   The 
country  was  in  a  recession.   Interest  rates  had  increased  substantially,  driving 


175        DKRT800232. 


176  The  Clintons'  tax  return  for  1980  reported  $9,000  in  interest  expense  paid  to  Jim 
McDougal  (which  matches  the  loan  pnncipal  reduction  of  the  Citizens  Bank  loan  on  August  23, 
1980)  and  a  $4,350  interest  payment  to  Citizens  Bank  of  Rippin  (which  .natches  the  Lyons 
Report  for  an  interest  payment  on  August  5,  1980).    DKRT800108. 

177  The  Bank  of  Cherry  Valley  loan  was  the  $20,000  loan  obtained  personally  by  Jim 
McDougal.    McDougal  contributed  the  proceeds  of  this  loan  to  Whitewater,  which  used  the 
proceeds  to  retire  the  Union  Bank  earnest  money  loan. 

178  DKRT801332.  The  available  documents  do  not  identify  the  source  of  this  $469.  The 
same  is  true  of  another  $258  paid  August  1 1 ,  1982.   These  are  two  of  the  1 1  bank  debt 
payments  made  by  unidentified  payors 
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up  the  interest  rates  on  the  Whitewater  debt.'^'  Also,  the  overthrow  of  the 
Shah  of  Iran  and  the  Iranian  revolution,  in  1979,  had  driven  up  gasoline  prices 
and  decreased  interest  in  vacation  homes.   Although  1981  had  been  a  better 
year  than  1979  or  1980,  the  prognosis  for  this  project  was  not  bright. 

5.        The  bank  debt  as  of  August  1981  and  the  Madison 
Bank  operating  capital  loan. 

On  August  5,  1981,  the  Citizens  Bank  loan  was  renewed  and  modified 
for  the  third  consecutive  year.'**  The  renewal  was  followed  by  a  $15,902 
payment  to  Citizens  Bank  on  August  11,  1981.  That  payment  consisted  of 
$8,050  in  principal  and  $7,852  in  interest.'®'   As  of  August  11,  1981,  the 
principal  balance  had  been  reduced  by  $53,370,'^  from  the  original  balance 
of  $182,611  to  $129,241.   But  the  interest  rate  had  increased  from  11  percent 
to  19  perceni.'"  Therefore,  total  interest  expense  actually  increased  despite 
the  substantial  reduction  in  the  principal  balance  of  the  loan.'** 

For  these  reasons,  Whitewater  did  not  have  the  money  needed  to  pay 
down  the  Citizens  Bank  mortgage.   Therefore,  Whitewater  borrowed  the  money. 
On  August  14,  1981,  Madison  Bank  made  a  $30,000  loan  to  Whitewater.   The 
stated  purpose  of  the  loan,  according  to  the  Disclosure  and  Security 
Agreement,  was  "operating  capital."  The  loan  was  scheduled  to  mature 
approximately  90  days  later  on  November  13,  1981  and  carried  a  stated  annual 
interest  rate  of  21  percent.   The  agreement  was  executed  by  Jim  McDougal  as 
president  of  Whitewater  Development  Company;  the  Clintons  did  not  sign  this 
agreement.'®*  This  loan  provided  the  cash  needed  to  make  the  $15,902 
payment  to  Citizens  Bank.     It  also  provided  much  of  the  $22,840  disbursed 


179  These  rate  increases  did  not  affect  the  lot  buyers.   Their  notes  had  fixed  rates.    In  any 
event,  they  were  capped  by  the  1 0  percent  usury  law  in  effect  in  Arkansas  until  December 
1982,  discussed  previousfy. 

180  CBF0282 

181  DKRT800467.  DKRT801227.    In  accordance  with  standard  banking  practice,  Citizens 
Bank  probably  required  the  payment  as  a  condition  of  extending  the  loan. 

182  The  principal  reductions  consisted  of  $30,370  derived  from  the  lot  7  sale  to  Wade  on 
October  14,  1980,  the  Clintons'  $9,000  payment  made  in  August  1980,  $5,950  received  from 
the  all-cash  sale  of  lot  42  in  March  1981  (DKRT800232)  and  a  $8,050  payment  made  by 
Whitewater  on  August  1 1 ,  1981 

183  CBF0275;  CBF0282. 

184  At  11  percent,  $182,611  would  result  in  annual  interest  expense  of  $20,087;  $129,241 
at  19  percent  would  result  in  annual  interest  expense  of  $24,556,  an  increase  of  $4,469. 

185  MBT00000078 
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from  September  1,  1981  through  September  15,  1981  to  Chris  Wade,  to 
Pembrook  Manor  and  to  Jim  McDougal  personally.'^ 

The  operating  capital  was  renewed  for  $27,000  on  November  12,  1981 
for  approximately  90  more  days,  and  was  scheduled  to  mature  on  February  11, 
1982/*^  In  connection  with  this  renewal,  Whitewater  made  a  $4,553.40 
payment,  $3,000.00  to  principal  and  $1,553.40  to  interest.'** 

After  obtaining  the  operating  capital  loan  from  Madison  Bank,  Whitewater 
had  the  following  bank  loans  outstanding:'*" 

Bank  Debt  As  Of  August  1981 

Source  Outstanding  Balance 

Citizens  Bank  mortgage    $129,241 

Bank  of  Cherry  Valley  loan  obtained  by 

Jim  McDougal  to  retire  the  Union  Bank 

earnest  money  loan"°    16,931 

Madison  Bank  prefab  house  loan 30,000 

Madison  Bank  operating  capital  loan    30,000 

Total      $206,172 

Thus,  the  bank  debt  totaled  $206,172,  slightly  more  than  the  total 
amount  of  debt  at  the  beginning  of  the  venture  ($202,61 1). 


186  Of  this  amount  $7,000  was  disbursed  to  Pembrook  on  September  14,  1981 ,  and 
$10,000  was  disbursed  to  Jim  McDougal  on  September  15,  1981;  Whitewater's  general  ledger 
reflects  that  both  amounts  were  in  repayment  of  bans.   DKRT801369;  DKRT801374; 
DKRT800213-14.   The  remaining  $5,840  was  paid  to  Chris  Wade  on  September  1,  1981  for 
three  Arkansas  Ventures  contracts  on  unrelated  real  estate.   DKRT801239;  DKRT800213-214; 
DKRTI 00369;  DKRT900223    This  may  be  related  to  Arkansas  Ventures'  purchase  of  tot  40. 

187  DKRT700395. 

188  DKRT801376;  MBT000000079. 

1 89  This  does  not  include  any  of  the  interest-free  advances  fo  Whitewater  made  by 
McDougal-controlled  entities.  These  advances  amounted  to  $56,991  as  of  that  date. 

1 90  The  proceeds  of  this  loan  were  deposited  into  the  Whitewater  account  on  June  20, 
1980.   DKRT800313-14.   Whitewater  made  two  principal  payments  of  $1 ,300  each  on  this 
$20,000  loan;   one  on  May  8,  1981  and  another  on  June  1,  1981     DKRT801 225-26; 
DKRT801328.  As  previously  noted,  the  loan  balance  was  reduced  by  $469  through  April  1981. 
DKRT801332.   The  available  documents  do  not  identify  the  source  of  this  $469.   The  same  is 
true  of  another  $258  paid  August  1 1 ,  1982    These  are  two  of  the  1 1  bank  debt  payments 
made  by  unidentified  payors. 
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6.        Whitewater  after  three  years. 

August  1981  marked  the  project's  third  anniversary.  Approximately  131 
acres,  or  57  percent  of  the  original  230  acres,  had  been  sold  (20  of  the  44  lots). 
The  Company  held  $134,842  of  notes  receivable  as  of  May  31.  1981  (19  lots 
had  been  sold).'*'  One  additional  note  receivable,  for  approximately  $9,500, 
was  receivfeJ  for  the  lone  lot  sale  made  between  May  and  August.'*^ 

To  retire  the  debt  (setting  aside  for  the  moment  interest  expense), 
Whitewater  needed  to  sell  the  remaining  99  acres,  net  of  selling  expenses,  for 
at  least  $61,830.'"  This  99  acres  included  lot  13,  which  was  improved  by 
the  prefab  house  and  had  a  value  of  approximately  $30,000.  On  a  per  acre 
basis,  the  remaining  land  needed  to  be  sold  for  approximately  $625  an  acre. 

As  noted,  these  calculations  do  not  account  for  interest  expense.   The 
interest  rates  on  the  bank  loans  ranged  from  17  percent  to  21  percent.   Under 
the  usury  laws,  Whitewater  could  charge  installment  buyers  only  10  percent 
interest.""*  Thus,  the  bank  debt  of  $206,172  required  approximately 
$39,734"^  in  annual  interest  payments,  while  lot  buyers'  promissory  notes 
with  a  face  value  of  $206,172  would  yield  only  $20,617  annually.  Therefore, 
even  if  the  remaining  lots  were  sold  for  notes  with  a  face  value  of  $61,830  (by 
no  means  a  sure  thing,  but  by  no  means  impossible  either),  the  McDougals  and 
the  Clintons  faced  an  annual  interest  shortfall  of  $19,117."* 

The  lots  did  not  sell.  Most  of  the  first  20  lots  sold  faced  the  White  River 
and  arguably  were  the  most  desirable  lots.   Many  of  the  remaining  lots  were 
interior  and  less  desirable.'"  Most  of  these  lots  were  not  sold  until  1985, 
when  they  were  sold  in  bulk  to  Chris  Wade's  Ozark  Air. 


191  DKRT800058. 

192  DKRT900607. 


193  Calculated  as  follows:   $61,830  =  total  debt  of  $206,172  -  (notes  receivable  of  $134,842 
+  $9,500) 

194  As  noted,  this  cfianged  in  late  1982.  when  the  usury  laws  were  changed.  Thereafter, 
Whitewater  did  occasionally  charge  more  than  10  (percent  on  installment  sales.  In  all,  starting 
in  1984,  Whitewater  obtained  $48,025  in  notes  at  12  percent  and  $13,325  at  10.5  percent. 

195  Calculated  as  follows:    ($129,241  x  19%)  +  ($16,931  x  17%)  +  ($30,000  x  20%)  + 
($30,000x21%). 

1 96  This  assumes  that  the  remaining  tots  are  sold  for  $61 ,830  in  notes.   The  negative 
spread  would  be  even  greater  if  the  toan  balances  exceeded  the  balance  of  the  installment 
notes  receivable,  which  would  occur  If  all  the  land  were  not  sold. 

1 97  See  Chart  3  for  a  map  depicting  the  location  of  the  various  lots,  and  which  tots  sold. 
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V.        1982-1985:  THE  YEARS  OF  MINIMAL  SALES  AND 
NEGATIVE  CASH  FLOWS. 

A.        E)evelopments  In  fiscal  year  1982. 

1.        The  sale  of  lot  13  to  Hllman  Logan  and  the  repayment 
of  Mrs.  Clinton's  Madison  Bank  loan. 

Whitewater  lot  13,  where  Mrs.  Clinton's  prefab  house  sat,  sold  to  Hilman 
Logan  on  December  14,  1981  for  $27,500,  providing  net  cash  to  Whitewater  of 
$2,963  after  deducting  commissions  and  closing  costs  of  $3,037  and  taking 
back  a  $21,500  note  receivable.'^  The  prefab  house  alone  had  cost  $28,419, 
so  the  sale  price  did  not  cover  the  house,  let  alone  the  land."®  The  allocated 
cost  basis  of  the  land  ($968  per  acre  for  the  3.05  acre  parceO  was  $2,952. 
In  total,  the  land  plus  the  house  had  cost  $31,371  on  Whitewater's  books. 
Thus,  the  sale  resulted  in  a  loss  of  $6,908.^' 

Compounding  the  loss,  the  interest  that  Whitewater  received  on  Hilman 
Logan's  promissory  note  was  much  less  than  the  interest  on  the  loan  from 
Madison  Bank  that  Mrs.  Clinton  had  taken  out  to  finance  the  construction  of  the 
house.   The  difference  between  the  two  (the  "negative  interest  spread")  was 
significant.   Hilman  Logan's  $21,500  note  payable  to  Whitewater  accrued 
interest  at  10  percent,  while  Mrs.  Clinton's  loan  accrued  interest  at  20  percent. 
The  difference  amounted  to  an  annual  loss  of  $2,150.   Logan's  note,  typical  of 
many  of  the  Whitewater  lot  sale  notes,  had  a  10-year  term  with  flat  monthly 
payments  of  $285.13.  Unless  prepaid,  it  would  be  payable  into  the  1990s.^ 

In  contrast,  Mrs.  Clinton's  loan  had  a  one-year  term  and  was  due  to 
mature  on  December  16,  1981 -just  two  days  after  the  sale  to  Logan.   Since  lot 
13  had  been  sold  on  an  installment  contract,  with  only  $2,963  received  at 
closing  by  Whitewater,  the  sale  did  not  yield  enough  cash  to  retire  the  loan  on 
schedule.   Hence,  the  loan  was  not  paid  off  on  the  maturity  date.   Instead,  on 
January  8,  1982,  Whitewater-not  Mrs.  Clinton-disbursed  $6,361.65  to  Madison 
Bank  to  pay  the  interest  that  had  accrued  since  the  origination  of  the  loan.*** 


198  DKRT801037;  DKRT800759. 

199  DKRT900922;  DKRT900924;  DKRT901119;  DKRT901117;  DKRT901115. 

200  DKRT801097;  DKRT900358. 

201  Calculated  as  follows:   $31 ,371  in  cost  basis  less  the  net  sales  price  of  $24,463 
($27,500  less  $3,037). 

202  DKRT800748;  DKRT900163. 

203  SN000000156. 
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Subpoenas  were  served  on  Madison  Bank  but  no  documents  were 
obtained  that  evidenced  a  formal  extension  or  modification  of  this  loan.  Never- 
theless, circumstantial  evidence  indicates  its  subsequent  history.  It  appears 
that  the  loan  was  extended  from  December  16.  1981  to  June  1.  1982.  White- 
water paid  $2,662.62  to  Madison  Bank  on  March  24,  1 982.   Of  this,  $2,000  was 
applied  against  the  outstanding  principal  balance.**^  The  loan  then  went  into 
default.  On  Al  ^^jst  5,  1982,  Theresa  Pockrus  of  Madison  Bank  wrote  a  letter  to 
Mrs.  Clinton  stating: 

Your  note  and  mortgage  with  Madison  Bank  &  Trust  in  the  amount 
of  $28,000  matured  on  June  1.  1982.   We  have  been  receiving 
payments  in  the  amount  of  $285.13  per  month  which  has  been 
applied  to  accrued  interest.   However,  interest  is  accruing  at 
$373.33  every  30  days  and  the  $285.13  payments  received  each 
month  are  not  satisfying  the  interest  that  is  accruing.  .  .  .   [t]he 
note  is  currently  reflecting  as  past  due  as  defined  by  federal  and 
state  authorities.  A  satisfactory  agreement  needs  to  be  worked 
out  between  yourself,  Mr.  Logan,  and  the  bank  .  .  .  .^* 

Mrs.  Clinton  responded  on  August  11,  1982: 

...  I  ask  that  you  speak  with  either  Mr.  or  Mrs.  McDougal  who 
have  made  all  arrangements  for  this  loan.   It  has  been  my  under- 
standing that  the  loan  has  been  paid  out  of  proceeds  from  sales 
by  the  White  Water  Development  Corporation.^"® 

Mrs.  Clinton  had,  however,  taken  title  to  the  land  personally  and,  according  to 
the  documents,  had  taken  out  the  loan  personally.   This  loan  was  retired  in 
October  1 983,  when  it  was  paid  off  primarily  using  money  that  Governor  Clinton 
borrowed  from  Security  Bank  of  Paragould. 


204  DKRT700318;  DKRT200754;  DKRT700692. 

205  DKRT70O318.  The  $285.13  came  from  Hilman  Logan.  A  monthly  accmal  of  $373.33 
on  $28,000  represents  an  annual  rate  of  interest  of  16  fjercent,  which  is  less  than  the  origir^l 
rate  of  20  percent.    No  documentation  of  this  modification  has  been  found. 

206  DKRT400134.   Two  payments  on  this  loan  were  made  by  unidentified  payors:  $699  in 
September  1982  and  $1 730  on  March  29,  1983.  These  are  two  of  the  1 1  bank  debt  payments 
made  by  unidentified  payors. 
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2.        The  McDouqals'  purchase  of  Madison  Guaranty 
Savings  and  Loan  Association. 

a.        Financing  the  purchase. 

Witnesses  advise  that  McDougal  became  disenchanted  with  the  opera- 
tion of  Madison  Bank  because  it  did  not  provide  a  vehicle  to  invest  in  real 
estate.   Changes  in  the  law  in  the  early  1980s  meant,  however,  that  a  savings 
and  loan  could  be  used  for  that  purpose.   McDougal  later  described  the  savings 
and  loan  to  Don  Denton  as  'a  candy  store."^°^ 

In  January  1982,  the  McDougals,  together  with  Steve  Smith  and  his  wife 
and  C.  E.  Ransom,  purchased  90  percent  of  Woodruff  County  Savings  and 
Loan  Association,  which  they  later  renamed  Madison  Guaranty  Savings  &  Loan, 
for  $246,500.^°*  Woodruff  County  is  just  across  the  White  River  from  Brad- 
ford, where  Jim  McDougal  was  born.   (This  instttilion  shall  be  referred  to  as 
"Madison  Guaranty"  throughout.) 

The  change  in  control  application  indicates  that  the  McDougals  planned 
to  finance  their  stock  purchase  using  "[f]unds  received  from  closely  held 
corporations. "^°®  Actually,  the  McDougals  financed  at  least  part  of  the  pur- 
chase by  borrowing  $70,000  from  Worthen  Bank.*^°  The  loan  was  written  for 
a  90  day  term  to  mature  April  26,  1982,  bearing  interest  at  the  prime  rate.  The 
loan  was  extended  many  times  over  the  course  of  the  next  several  years,  with 
periodic  principal  payments.^" 

A  year  and  a  half  later,  in  June  1983,  the  McDougals  applied  for  permis- 
sion to  buy  some  of  the  stock  held  by  the  Smiths  and  Ransom.^'^  On 
June  21,  1983,  McDougal  borrowed  an  additional  $142,186.09  from  Worthen 
Bank  to  finance  this  purchase.  The  note  was  payable  on  demand,  no  later  than 


207  Denton  Interview,  Apr.  28,  1994,  at  14.   Denton  had  been  the  loan  officer  at  Union 
Bank  responsible  for  several  of  Union  Bank's  loans  to  McDougal,  including  the  earnest  rrxiney 
toan.   Denton  later  served  as  chief  lending  officer  at  Madison  Guaranty.   Id.  at  1 .   He  now 
works  for  the  Little  Rock  Airport  Commission. 

208  PMS0352;  PMS0343;  RTCKC8617;  OTS  doc.  048730-31.   The  McDougals  purchased 
approximately  30  percent  of  the  stock  for  $82,000.   OTS  doc.  048730-31 . 

209  OTS  doc  048752,  048768. 

210  WRTC00377,  00350,  00008. 

21 1  WRTC00373-77,  00350,  00332,  00302-03,  00008. 

212  OTS  doc.  027016. 
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one  year,  and  bore  interest  at  the  prime  rate  plus  one  percent.^''  The  note 
was  extended  several  times  afterwards  with  periodic  principal  reductions.^'* 
Although  the  financing  was  in  place  by  June,  approval  of  the  purchase  did  not 
come  until  October  1983  and  the  purchase  closed  in  November.^'*  The 
purchase  gave  the  McDougals  a  controlling  interest,  somewhere  over  65 
percent.^'® 

Therefore,  between  October  1980  and  January  1982,  McDougal  either 
acquired  control  of  or  obtained  a  substantial  interest  in  two  financial  institutions. 
By  June  1983,  the  McDougals  had  taken  on  $548,186  of  personal  debt  to 
finance  these  acquisitions.*'^  Madison  Bank  and  Madison  Guaranty  did  not 
eam  enough  to  service  that  debt,  which  increasingly  came  to  burden  the 
McDougals.  The  McDougals  required  large  transfers  of  money  to  service  this 
debt.  The  deterioration  of  Whitewater's  financial  situation  as  lot  sales  dried  up 
added  to  the  McDougals'  cash  flow  problems.  As  will  be  seen,  these  problems 
came  to  a  head  between  1984  and  1986. 

b.        Madison  Guaranty's  change  In  direction. 

At  the  end  of  1984,  the  McDougal-led  Madison  Guaranty  management 
team  described  the  situation  it  had  faced  at  acquisition: 

At  the  time  of  the  assumption  of  control  by  present  management 
in  January  1982,  the  association  was  experiencing  losses  at  a 
level  that  would  have  exhausted  its  net  worth  in  four  months  .... 
To  achieve  profitability  ...  the  association  was  constrained  to  rely 
heavily  on  eamings  from  its  service  corporation.*'® 

The  earliest  available  financial  data  for  Madison  Guaranty  dates  from 
December  31,  1982.   On  that  date,  Madison  Guaranty  had  total  assets  of  $6.7 
million.*'^  One  year  later,  on  December  31,  1983,  it  had  total  assets  of  $17.0 


213  WRTC00370. 

214  WRTC00366-69,  00348,  00002,  00315,  00010. 

215  OTS  doc.  027007-1 1 . 

216  The  documents  are  inconsistent  as  to  the  actual  percentage.    See  OTS  doc.  027007 
(68.63%),  027016  (84%);  PMS0323-37  (64.5%). 

217  The  outstanding  debt  consisted  of  approximatety  $31 ,000  from  Worthen  Bank  (originally 
$70,000)  (WRTC00376,  WRTC00377),  $375,000  from  Union  National  Bank  (WRTC0O125, 
00123,  00120)  and  $142,186  from  Worthen  Bank  (WRTC00370). 

218  PMS0352. 

219  PMS0339. 
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million.^^  To  achieve  this  marked  asset  growth,  Madison  Guaranty  relied 
heavily  on  costly  brokered  deposits."'   Indeed,  Madison  Guaranty's  interest 
spread  for  the  year  ended  December  31 ,  1983  was  only  $98,000.^  The 
1964  examination  response  indicates  that  "the  acceptance  of  brokered  deposits 
was  discontinued  in  December  [1983]  when  it  became  apparent  to  the  institu- 
tion that  acceptance  of  such  deposits  was  opposed  by  regulators."^" 

As  management  stated,  much  of  the  new  money  went  to  Madison 
Guaranty's  new  service  corporation.   In  early  1982.  Madison  Guaranty  formed 
Madison  Financial  Corporation,  principally  to  invest  in  real  estate."^  Madison 
Financial  participated  in  local  land  development  projects  in  Arkansas,  and  in 
places  as  distant  as  the  Campobello  project  in  New  Brunswick,  Canada. 

Under  previous  management,  Madison  Guaranty  had  had  two  offices  in 
Woodruff  Countv  ^n  McCrory  and  Augusta)  and  one  office  just  across  the  White 
River  in  Bradford.   McDougal  planned  to  expand,  so  in  1984  he  moved  the  de 
facto  headquarters  to  Little  Rock  and  opened  up  an  office  in  the  Quapaw 
Quarter  south  of  downtown  and  just  the  other  side  of  Interstate  630."^  From 
here  he  directed  the  institution's  move  into  real  estate  development. 

c.        McDougal  as  a  banker. 

From  time  to  time,  Jim  McDougal  has  denied  that  he  played  much  of  a 
role  in  running  Madison  Guaranty,  but  he  does  not  take  a  similar  line  when  it 
comes  to  Madison  Financial.   At  his  criminal  trial,  he  testified  about  the  man- 
agement of  Madison  Guaranty  as  follows:"® 


220  PMS0339.    For  McDougal,  even  this  rapid  growth  was  Insufficient.   McDougal  later  told 
Bob  Keller,  who  worked  for  Madison  Guaranty  as  a  vice  president  from  August  1983  to  July 
1984,  that  he,  McDougal,  believed  that  Madison  Guaranty  would  have  to  grow  to  $55  million  in 
deposits  to  cover  its  costs.    Keller  Interview,  Apr.  25,  1994,  tape  1,  at  1  and  teipe  2,  at  4-5. 
Ultimately,  Madison  Guaranty's  dep>osits  grew  to  approximately  $100  million.    PMS0492. 

221  The  earliest  available  data,  December  31,  1983,  indicates  that  the  ratio  of  brokered 
deposits  to  total  deposits  was  44.6%.   PMS0326. 

222  "Interest  spread"  is  defined  as  the  difference  between  "interest  income"  and  'cost  of 
money."   See  PMS0340. 

223  PMS0346. 

224  RTCKC8618. 

225  The  Quapaw  Quarter  is  Little  Rock's  oldest  sector    It  is  a  transitional  neighborfrood, 
close  to  the  Governor's  Mansion  and  some  of  Little  Rock's  finest  old  mansions,  but  also  close 
lo  some  of  Little  Rock's  worst  housing.   Trantham  Interview,  tape  2,  at  14. 

226  See  footnote  22  above  for  background  on  this  trial. 
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Q.       Okay.  What  did  you  do,  as  far  as  the  operation  of  the 
savings  and  loan  is  concerned,  as  far  as  the  debits  and 
credits  and  the  just  general  overall  operation? 

A.        I  stayed  as  far  from  it  as  I  could.   I'm  not  a  paperman.   I 
don't  know  how  to  do  those  things.   Mr.  Denton  testified  I 
wouldn't  know  how  to  fill  a  note  out. 

Q.        Now,  Mr.  McDougal,  you  owned  how  much  of  a  percentage 
of  this  organization  at  this  time? 

A.        With  my  wife  and  I  the  family  percent  was  about  84  percent 
I  think. 

Q.        Were  ycu  the  boss? 

A.        Well,  down  at  that  grocery  store  when  daddy  walked  in  he 
is  the  boss.   You  know,  he  owned  it. 

Q.        Okay.   So  you  don't  deny  -- 1  mean  -- 

A.        When  they  saw  me  coming  they  didn't  throw  something 

down  in  the  hail  or  park  up  in  the  first  parking  space.   They 
knew  I  wouldn't  like  it. 

Q.       Okay.  All  right.  Would  you  make  demands  on  your  people 
to  do  things  exactly  like  you  wanted? 

A.        Well,  since  I  didn't  understand  what  they  were  doing,  I  was 
incapable  of  telling  them  what  to  do.^^ 

In  contrast  to  his  testimony  about  Madison  Guaranty,  McDougal  agreed 
he  actively  managed  Madison  Financial: 

Q.        And  when  you  stepped  down  or  took  your  hat  off  as  chair- 
man of  the  board  of  Madison  Guaranty,  you  moved  over  to 
Madison  Financial  and  ran  Madison  Financial? 

A.        That's  correct. 

Q.        Took  an  active  part  in  Madison  Financial? 


227        McDougal  R  T.  915-16. 
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A.        Yes,  sir. 

A  November  1985  memorandum  from  McDougal  to  all  employees 
illuminates  what  he  means  by  "active  role."  In  this  memorandum  he  provides 
the  following  directives  (among  many  others): 

All  advertising  must  be  cleared  through  me  before  it  is 
placed. .  .  . 

Thirdly,  expenses  are  increasing  because  we  are  buying 
items  for  your  use  on  various  projects  when  we  may,  in  fact, 
already  have  the  needed  item  in  inventory.   No  expenditure  for 
furniture,  fixtures,  signs,  supplies,  etc.  in  excess  of  $300  is  to  be 
made  without  either  my  or  Vemon's  [Vemon  Dutton,  McDougal's 
assistant]  approving  it. 

Additionally,  I  have  noticed  that  from  time  to  time,  specific 
instructions  I  have  given  have  been  disregarded  because  some 
"expert"  either  within  or  outside  the  company  has  another  idea. 
For  example,  if  I  say  I  want  10  tons  of  rye  grass  placed  in  a 
certain  area  on  one  of  our  developments.  I  would  not  want  to  go 
back  and  discover  that  someone  has  superceded  [sic]  my  judg- 
ment and  used  Kentucky  bluegrass.^ 

In  his  criminal  trial,  McDougal  portrayed  himself  as  a  disengaged,  hands- 
off  person  who  knew  little  about  banking  and  left  it  to  people  who  did.^  This 
account  cannot  be  reconciled  with  the  statements  of  any  of  the  many  people  we 
have  interviewed.   Some  portrayed  him  as  a  very  hands-on  manager  through 
whom  everything  flowed.  Others  portrayed  him  as  erratic,  occasionally  en- 
gaged (especially  at  the  outset  of  a  real  estate  project),  but  often  disengaged, 
or  at  least  off  to  the  next  deal."' 

3.        The  Clintons'  loan  from  Citizens  Bank  of  Jonesboro. 

Documents  exist  that  suggest  the  Clintons  borrowed  money  from  Citi- 
zens Bank  of  Jonesboro  (not  to  be  confused  with  Citizens  Bank  of  Flippin, 
discussed  above).   But  the  documents  do  not  indicate  whether  this  loan  had 


228  McDougal  R  T.  946. 

229  RTCKC37880. 

230  McDougal  RT.  915-16. 

231  E.g.,  Pat  Harris  Deposition,  Feb.  1 7,  1995,  at  1 1 7:1 7-1 19:24. 
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anything  to  do  with  Whitewater.^  There  is  evidence  of  two  payments  to 
Citizens  Bank  of  Jonesboro.   One  was  made  personally  by  the  Clintons.   TTie 
other  came  from  Whitewater  funds.  The  Clinton  payment,  drawn  on  a  Worthen 
Bank  account  on  February  17,  1981.  was  for  $243.82.  The  check,  signed  by 
Mr.  Clinton  and  made  payable  to  "Citizens  Bank,"  contained  the  notation 
■interest  on  Note  #585-270."^  The  Whitewater  disbursement,  on  Febru- 
ary 22,  1982,  was  for  $5,691.20;  it  also  referenced  loan  #585-270.^** 

In  the  Clintons'  personal  financial  statements  dated  May  21,  1981,  a 
$5,000  note  payable  to  Citizens  Bank  of  Jonesboro  is  included  in  the  schedule 
of  liabilities  under  the  heading  "general  debt."^  In  a  letter  from  Jim 
McDougal  to  Mr.  Clinton  dated  March  1,  1982,  however,  McDougal  describes 
the  Whitewater  disbursement  of  $5,691.20  as  follows: 

I  have  paid  from  Whitewater  Development  Corporation  the  note 
you  owed  Citizens  Bank  of  Jonesboro.   You  are  correct  in  your 
belief  that  the  sum  of  money  borrowed  was  a  part  of  your  invest- 
ment in  Whitewater.^^ 

It  has  not  been  possible  to  prove  or  disprove  this  statement."^  It  would  not 
have  been  unusual,  however,  for  the  Clintons  to  have  incurred  additional  debt 
for  the  t>enefrt  of  Whitewater.   Indeed,  only  once  did  the  Clintons  make  a 
payment  directly  to  Whitewater  out  of  personal  funds  that  they  had  on  hand. 
(This  was  the  $2,900  paid  in  December  1979.)  On  all  other  occasions  in  which 
the  Clintons  advanced  money  for  the  benefit  of  the  venture,  they  did  so  either 
by  borrowing  money  and  depositing  that  money  into  Whitewater  (i.e.,  the  prefab 
house  loans),  or  by  using  personal  funds  to  service  debt  (i.e.,  by  paying  money 
directly,  or  through  a  third  party,  to  a  bank).^ 


232        Flippin  is  a  town  near  Whitewater    Jonesboro  is  a  city  in  the  northeastern  part  of 
Arkansas. 


233 

DKRT801314. 

234 

DKRT500067. 

235 

CBF0280. 

236 

DKRT400989. 

237  The  documents  we  subpoenaed  from  various  sources,  including  Citizens  Bank  of 
Jonesboro,  are  inconclusive. 

238  The  Clintons  still  earned  the  $5,000  Jonesboro  debt  in  their  personal  financial  state- 
ments dated  Apnl  25,  1983.  SBP0065-66.  The  Lyons  Report  does  not  address  these 
payments. 
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4.  Operations  and  cash  flow  In  fiscal  year  1982. 

In  fiscal  1982,  Whitewater  sold  six  new  lots.^^  By  the  end  of  the  ♦'Scai 
year,  25  of  the  44  lots  had  been  sold.  In  the  next  three  years  between  May 
1982  and  May  1985,  only  two  more  lots  were  sold.   In  May  1985,  Chris  Wade's 
Ozark  Air  purchased  the  remaining  24  lots  in  a  bulk  transaction. 

While  new  sales  in  fiscal  year  1982  were  scarce,  the  total  cash  flow 
received  from  lot  sale  down  payments  and  from  payments  received  on  existing 
notes  receivable  (both  principal  and  interest)  was  $36,241.   After  deducting 
$5,992  for  commissions  and  other  operating  expenses,  $30,249  was  available 
for  servicing  bank  loans.  Total  payments  made  to  banks  during  the  fiscal  year 
amounted  to  $37,978,  consisting  of  $23,628  of  interest  and  $14,350  in  principal. 
After  deducting  this  amount  from  cash  flow  contributed  from  operations,  White- 
water had  negative  cash  flow  of  $7,729  for  fiscal  year  1982. 

These  numbers  represent  the  amounts  actually  paid  to  banks,  rather 
than  the  amounts  accrued.   Between  August  5,  1981  (when  the  Citizens  Bank 
mortgage  loan  was  renewed)  and  May  31,  1982,  Whitewater  made  no 
payments  to  Citizens  Bank  of  principal  or  interest.^*"  During  this  period, 
approximately  $20,000  of  interest  accrued.*"'   Because  they  did  not  have  to 
pay  Citizens  Bank  on  a  monthly  basis,  the  Whitewater  venturers  temporarily  did 
not  need  to  locate  additional  outside  sources  of  cash.*** 

5.  Transactions  with  other  McDouqal-controlled  entities. 

In  fiscal  1982,  there  were  three  transactions  between  Whitewater  and 
other  McDougal-controlled  entities.  All  three  fit  the  pattern  established  earlier  of 
using  deposits  from  entities  under  McDougal's  control  to  cure  or  avoid  over- 
drafts of  the  Whitewater  account. 

On  January  8,  1982,  Great  Southem  Land  deposited  $1,450  into  the 
Whitewater  checking  account  at  Madison  Bank.   But  for  this  deposit,  White- 


239  One  lot  40,  originally  sold  In  September  1979,  was  repossessed  and  resold,  for  cash, 
to  Arkansas  Ventures,  a  company  connected  to  Chris  Wade,  on  August  26.  1981. 
DKRT900258.  900403.  900189,  800381.   That  was  the  first  repossession  of  a  Whitewater  lot  on 
record. 

240  CBF0282,  CBF0436. 

241  This  calculation  assumes  approximately  10  months  of  accrued  interest  on  the  $129,241 
outstanding  balance  at  19  percent  per  annum.   CBF0282. 

242  Citizens  Bank  did  not  require  monthly  payments  of  interest  until  November  1982. 
CBF0322,  CBF0282. 
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water's  $6,361.65  interest  payment  on  the  same  day  to  Madison  Bank  would 
have  overdrawn  the  account.^*^ 

On  February  22,  1982,  Rolling  Manor  deposited  $766.85  into  the  White- 
water account.^**  These  funds  assisted  in  preventing  an  overdraft  that  other- 
wise would  have  resulted  from  the  $5,691.20  payment  to  Citizens  Bank  of 
Jonesboro  ^i.  February  26,  described  above.   The  balance  in  the  Whitewater 
checking  account  after  the  Jonesboro  payment  was  $61.69.^*' 

Finally,  on  March  25,  1982,  $334.77  from  Great  Southern  Land  was 
deposited  into  the  Whitewater  account.   These  funds  were  needed  to  prevent 
an  overdraft  from  a  $2,662.62  loan  payment  made  to  Madison  Bank  that  same 
day.   At  the  close  of  business  on  March  25,  1982,  the  balance  in  the  White- 
water checking  account  was  $.08.^"^ 

6.        The  Clintons'  advances  to  date. 

The  Clintons  made  no  new  net  advances  to  Whitewater  in  fiscal  1982. 
Therefore,  through  May  31,  1982,  the  Clintons'  total  advances  to  Whitewater 
remained  at  $35,970  (gross  and  net).   This  number  had  not  changed  since 
August  23,  1980,  when  the  Clintons  had  funded  a  $9,000  principal  payment  to 
Citizens  Bank.^*^  For  the  previous  21  months,  McDougal  had  not  requested 
any  cash,  nor  had  the  Clintons  been  asked  to  fund  any  Whitewater  loan 
payments.^**  The  Whitewater  venture  had  not  required  significant  infusions  of 
cash,  primarily  because  no  principal  or  interest  was  paid  on  the  Citizens  Bank 
mortgage  between  August  1981  and  November  1982.^*' 


243  DKRT500069;  DKRT800217;  DKRT500582;  DKRT200752. 

244  DKRT500638. 

245  DKRT500065,  DKRT500067 

246  DKRT500061:  DKRT1 00545;  DKRT200754. 

247  The  Lyons  Report  reached  a  different  conclusion.   It  considered  a  Clinton  payment  of 
$20,744.65  to  Madison  Bank  on  February  2,  1982  to  be  a  Whitewater-related  disbursement. 
DKRT800134A.    However,  the  Clintons  indicated  in  1994  that  this  paynDent  did  not  relate  to 
Whitewater  but  to  a  loa.n  involving  President  Clinton's  mother,  Virginia  Kelley.  The  Lyons 
Report  also  credited  the  Clintons  with  other  loan  payments  totaling  $1 ,500,  which  the  Clintons 
have  since  stated  were  unrelated  to  their  Whitewater  investment.    Washington  Post,  Mar.  25. 
1994,  at  A1 

248  In  their  April  25,  1983  financial  statement,  the  Clintons  reported  a  net  worth  of 
$309,300,  consisting  of  $505,000  in  assets  less  $195,700  of  liabilities.  The  $505,000  in  assets 
includes  $200,000  representing  the  Clintons'  investment  in  Whitewater    SBP0065-66. 

249  CBF0436. 
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B.        Developments  In  fiscal  year  1983. 

1.        Repayment  of  the  Madison  Bank  operating  capital  loan. 

As  discussed  previously,  the  $30,000  operating  capital  loan  obtained  by 
Whitewater  from  Madison  Bank  in  August  1981  was  eventually  renewed  to 
mature  on  February  11,  1982.  Whitewater  did  not  retire  the  loan  on  that  date. 
The  documentary  evidence  does  not  reveal  whether  this  loan  was  ever 
extended  again.  It  is  known  that  on  June  1,  1982,  Whitewater  disbursed 
$3,960.05  to  Madison  Bank.  $1,444.98  for  principal  and  $2,515.07  for  inter- 
est.^" Thic  was  the  last  disbursement  from  the  Whitewater  account  made  to 
service  this  loan. 

A  Madison  Bank  loan  payment  history  reflects  retirement  of  the  loan  on 
November  13,  1982  with  a  $27,600.00  payment  from  an  unstated  source.**' 
Yet  Whitewater's  general  ledger  carried  this  debt  on  the  books  in  the  amount  of 
$25,855  at  the  start  of  fiscal  year  1985.*"  Apparently  Charles  James  (White- 
water's accountant)  did  not  know  that  the  loan  had  been  paid  off  earlier.  When 
James  prepared  the  1985  fiscal  year-end  records,  he  effectively  wrote  off  this 
debt  by  offsetting  it  against  a  loan  receivable  then  due  from  Jim  McDougal  for 
money  that  McDougal  had  borrowed  from  Whitewater.  The  notation  accompa- 
nying this  entry  in  the  records  reads:   "Note  was  paid  off  by  JBM  [Jim 
McDougal's  initials]  personally."  This  accounting  entry  was  made  approximately 
two  and  one-half  years  after  the  loan  had  been  repaid  in  full.**' 

The  documentary  evidence  does  not  reflect  vhere  Jim  McDougal 
obtained  the  funds  to  retire  that  debt.   No  evidence  that  these  funds  originated 
from  Madison  Guaranty  has  been  found.***  Regardless  of  the  source  of  the 


250        DKRT7C0396;  DKRT500049. 


251  DKRT700C96    This  is  by  far  the  largest  of  the  1 1  bank  debt  payments  made  by 
unidentified  payors.   The  next  largest  was  a  $5,979  payment  made  October  14,  1983  on  Mrs. 
Clinton's  Madison  Bank  prefab  house  toan. 

252  DKRT1 00350 

253  DKRT600081 . 

254  Attempts  have  been  made  to  reconstruct  the  McDougals'  borrowing  relationships  with 
Madison  Guaranty,  Madison  Bank,  Worthen  Bank  and  Union  Bank  to  the  extent  information  is 
available.   This  fias  yielded  a  rough  accounting  of  major  Madison  Guaranty  lerxJing  activity, 
including  kDan  repayments,  corisolidations  and  new  toans,  which  reconcile  the  RTC's  Proof  of 
Loss  claim  in  McDougal's  bankruptcy  filed  in  January  1992.    No  evklence  has  been  found  tfiat 
the  McDougals  borrowed  money  directly  from  Madison  Guaranty  or  other  McDougal-controlled 
real  estate  entities  in  this  period. 

(continued...) 
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funds,  the  retirement  of  the  Madison  Bank  loan  substantially  reduced 
Whitewater's  negative  cash  flow.  The  retirement  of  this  loan  indirectly  benefited 
the  shareholders  by  reducing  the  Company's  aggregate  debt.^** 

2.        Renewal  of  the  Citizens  Bank  mortgage  loan  and  origi- 
nation of  the  Citizens  Bank  interest  fL'ndino  loan. 

The  retirement  of  the  Madison  Bank  loan  was  not  the  only  significant 
banking  development  for  Whitewater  in  November  1982.  The  same  month,  the 
Citizens  Bank  mortgage  loan  was  extended. 

The  Citizens  Bank  mortgage  loan,  last  extended  in  August  1981,  was 
due  to  mature  on  August  5,  1982.^*®  For  reasons  unknown,  the  loan  was  not 
again  extended  until  approximately  three  months  later,  on  November  1 , 
1982.^^  From  August  5,  1981  through  November  1,  1982,  a  period  of  almost 
1 5  months,  no  payments  of  either  principal  or  interest  had  been  made  on  the 
loan.   As  of  November  1,  1982,  interest  accrued  and  due  amounted  to 
$30,476.16.   On  November  30,  1982.  the  Citizens  Bank  loan  was  credited  with 
an  interest  payment  in  that  amount.^*® 

Citizens  Bank  loaned  the  McDougals  and  the  Clintons  the  money  they 
needed  to  pay  this  accrued  interest  to  Citizens  Bank.^^  The  money  to  pay 
the  interest  could  not  have  come  from  Whitewater;  Whitewater's  checking 


254( .  .continued) 

One  possible  source  of  this  $27,600  is  Madison  Bank.   In  1986,  a  loan  to  Susan 
McDougal,  which  then  had  a  principal  balance  of  $33,289,  was  classified  'substandard'  by  the 
FDIC.    FDIC00074;  FDIC00105.   The  FDIC  Report  of  Examination  indicates  that  Susan 
McDougal  originally  bon-owed  $40,000  for  operating  capital  on  May  18,  1982  and  had  extended 
the  loan  five  times;  it  was  then  due  in  September  1986.   Id.  This  toan  has  not  been  linked  to 
the  retirement  of  the  operating  capital  loan,  but  it  is  possible  that  the  funds  were  used  for  this 
purpose    (The  operating  capital  ban  matured  in  February;  Susan  McDougal's  new  operating 
capital  loan  was  dated  in  May.)  The  documents  do  not  reveal  the  ultimate  disposition  of  Susan 
McDougal's  ksan. 

255  However,  the  payment  did  not  reduce  the  Clintons'  personal  exposure;  the  Madison 
Bank  loan  was  the  sole  obligation  of  Whitewater  and  not  its  shareholders  individually. 
MBT000000078. 

256  CBF0282. 

257  CBF0322. 

258  CBF0436.   The  interest  accrued  through  November  1,  1982  is  shown  on  the  Citizens 
Bank  loan  history  ledger  as  interest  paid  on  November  30,  1982.  A  recalculation  of  interest 
due  indicates  that  this  arrxjunt  was  interest  due  through  November  1,  1982. 

259  CBF0436;  CBF0457;  DKRTI 01117;  CBF0221 . 
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account  had  no  funds  on  November  29,  1982.*®°  Whitewater's  only  other 
bank  account  at  the  time,  the  recently  established  escrow  account  at  Citizens 
Banl<,  had  a  balance  of  only  $10,003.39  on  November  30,  1982.*®'  A  with- 
drawal in  the  amount  of  $10,476.16  was  made  from  the  escrow  account  on 
December  1,  1982,  creating  an  overdraft  of  $472.77.*®*  Thus,  after  exhaust- 
ing all  corporate  cash,  Whitewater  still  needed  $20,000  to  pay  interest  current 
on  the  Citizens  mo.lgage.*®^  The  shortfall  was  provided  by  a  new  Citizens 
Bank  loan  to  the  McDougals  and  Clintons  (the  "Interest  Funding  Loan"). 

On  November  1,  1982,  Citizens  Bank  loaned  $20,000  to  the  Clintons  and 
McDougals  dba  Whitewater  Development  Company.   All  four  individuals  signed 
personally;  the  Interest  Funding  Loan  was  recourse  to  each.   This  loan 
(#10295)  was  scheduled  to  mature  on  April  30,  1983,  six  months  after  origina- 
tion.  Interest  was  to  be  paid  at  14.5  percent  per  annum.   This  was  a  balloon 
loan;  all  interpst  and  principal  were  payable  at  maturity.   Security  for  the  loan, 
as  stated  in  the  promissory  note,  was  an  assignment  of  escrow  funds.*®*  The 
loan  was  disbursed  to  Whitewater  on  November  30,  1982,  but  was  never 
deposited  into  any  of  Whitewater's  accounts.   The  back  of  the  check  does  not 
reflect  any  endorsement.*®* 


260        DKRT500848. 


261  DKRT600734,  600751.  In  a  document  entitled  "Excerpts  From  the  Minutes  of  the 
Meeting  of  the  Board  of  Directors  of  Whitewater  Development  Company,  Inc."  dated  Octo- 
ber 30,  1982,  the  assignment  of  Whitewater  escrow  contracts  to  Citizeris  Bank  is  discussed: 

.  .  .  resolved  that  those  escrow  contracts  for  the  sale  of  lands  which  are 
encumbered  to  Citizens  Bank  &  Trust  Company  be  assigned  to  Citizens  Bank  & 
Trust  Company  and  the  income  from  such  contracts  be  deposited  in  an  account 
at  Citizens  Bank  &  Trust  Company;  tfiat  the  amounts  collected  in  said  account 
be  applied  to  the  interest  and  principal  of  the  obligations  of  the  corporation  to 
Citizens  Bank  &  Trust  Company  .... 

CBF0312.   It  appears  tfiat  Citizens  Bank  required  the  Company  to  assign  the  escrow  contract 
cash  flow  to  the  Bank  as  a  condition  for  the  extension  of  the  loan.  CBF0221 .  This  would  make 
sense  given  the  lack  of  any  payments  by  Whitewater  for  nxsre  tfian  a  year.   The  Citizens  Bank 
escrow  account  appears  to  have  been  opened  in  September  1 98?  with  a  $8,325.05  deposit  on 
Septemljer  10,  1982.   The  source  of  this  deposit  was  a  note  payoff  related  to  lot  36  in  the 
amount  of  $8,327.05.   The  $2  difference  likely  relates  to  a  bank  service  charge.    DKRT500001 ; 
DKRT500530;  MBT000000093. 

262  DKRT600751. 

263  Standard  banking  practice  usually  requires  the  current  payment  of  interest  as  a 
precondition  to  extending  or  modifying  a  loan. 

264  CBF0221 . 

265  CBF0224;  DKRT600734;  DKRT600751;  DKRT500848;  DKRT500870. 
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As  noted,  the  Interest  Funding  Loan  had  a  term  of  just  six  months.  The 
documentary  evidence  does  not  show  how  the  borrowers  planned  to  pay  back 
this  loan  in  six  months,  given  the  low  level  of  lot  sales  (six  in  fiscal  year  1982, 
none  in  fiscal  year  1983). 

In  fact,  the  loan  was  not  paid  off  as  originally  s'^heduled  on  April  30, 
1983.^**  While  records  were  subpoenaed  from  Citizens  Bank,  no  evidence  of 
any  extension  has  been  produced.  A  total  of  five  payments  were  made  on  the 
loan.   Three  relatively  small  payments  were  made  outside  Whitewater. ^®^  The 
fourth,  an  interest  payment  of  $1,117.35  on  May  4,  1983,  was  disbursed  from  a 
Whitewater  account.^ 

The  final  payment  of  principal  and  interest  of  $20,260.55  on  October  19, 
1983  also  was  disbursed  from  a  Whitewater  account.^  On  October  19, 
1983,  apparently  to  fund  the  lo'^n  repayment,  Whitewater  received  $18,584.28 
from  McDougal.^^°  Analysis  of  N/lcDougal's  borrowing  activities,  to  the  extent 
such  information  was  available,  does  not  reveal  the  source  of  these  funds. ^^' 
The  deposit  left  a  balance  of  $.47  in  the  account  after  the  loan  payment.^^^ 

3.        Problems  at  Madison  Bank. 

f^cDougal  and  others  had  acquired  control  of  f^^adison  Bank  in  October 
1980."^  In  the  first  year  thereafter,  Madison  Bank's  assets  grew  from  $1.6 


266  CBF0230. 

267  A  Citizens  Bank  ban  historv  reflects  $299.00  payments  on  December  21,  1982  and 
February  23.  1983,  and  a  $734  74  payment  on  July  20,  1983.    CBF0230.   The  loan  history 
does  not  identify  the  source  of  these  funds.  These  are  three  of  the  1 1  bank  debt  payments 
made  by  unidentified  payors. 

268  DKRT600643;  CBF0230. 

269  DKRT700410;  CBF0230 

270  The  deposit  was  compnsed  of  two  items:   '#279*  for  $17,000.00,  and  "#000108"  for 
$1 ,584.28.   DKRT400931     It  was  verified  that  check  #279  could  not  have  originated  from  the 
McDougals'  joint  account  (#424),  as  that  check  number  was  used  in  April  1984.    IC00441.   The 
other  check  numt)er  does  not  fit  the  check  numbering  sequence  of  their  account.    EvkJence  that 
this  deposit  was  McDougal-related  is  provided  by  Whitewater's  books.   The  entire  $18,584.28 
was  recorded  by  Cfiaries  James  zz  a  loan  from  Jim  McDougal.   DKRTI 00358. 

271  Bank  statements  eariier  than  1984  are  not  available.   Some  Madison  Guaranty  checks 
and  deposit  Items  earlier  ttian  1984  are  available  on  microfilm.  The  roll  covering  the  relevant 
transaction  in  1983  is  missing. 

272  DKRT500973. 

273  VCH000385. 
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million  to  $6.7  million.  As  of  September  8,  1982,  total  assets  were  $7.7 
million.^^*  By  August  1984,  however,  Madison  Bank's  assets  had  declined  to 
$5.5  million.^'^  Of  the  $1.6  million  in  assets  at  October  20,  1980,  only 
$180,311  were  loan  receivables;  the  remainder  was  comprised  of  cash  and 
securities.   One  year  later  the  loan  portfolio  had  grown  to  $4.4  million."* 
Three  years  later,  in  August  1984,  the  loan  portfolio  had  shrunk  to  $2.84 
million.^^ 

Madison  Bank  reported  a  net  loss  of  $1 1 ,000  for  the  year  ended  Decem- 
ber 31,  1981.   In  1982,  with  a  thinner  interest  margin  as  a  result  of  the  cost  of 
its  brokered  deposits  and  nonp)erforming  loans,  Madison  Bank  reported  a  net 
loss  of  $100,000."®  This  loss  may  have  reduced  Madison  Bank's  regulatory 
capital  close  to  the  six  percent  minimum  requirement.*"  As  of  Septemt)er  8. 
1982,  adjusted  capital  was  down  to  $394,000,  or  5.3  percent  of  adjusted  gross 
assets,  but  after  adjustment  for  classified  assets,  Madison  Bank  had  deficit 
capital  of  $68,000.**' 

The  Federal  Deposit  Insurance  Corporation  began  an  examination  of 
Madison  Bank  on  September  8,  1982.   The  examination  led  on  January  5,  1933 
to  a  notice  of  charges  and  then  to  an  order  to  cease  and  desist  (C&D),  to  which 
the  bank's  board  of  directors  consented  on  April  7,  1983.*®' 

The  notice  of  charges  accused  Madison  Bank  of  unsafe  or  unsound 
practices,  including  excessive  poor-quality  assets,  excessive  lending  outside  of 
Madison  Bank's  "trade  area,"  improper  transactions  with  affiliates,  inadequate 
loan  loss  reserves  and  insufficient  capital.*®*  Examples  provided  included 


274  VCH000387. 

275  FDIC00018. 

276  In  this  penod,  the  legal  lending  limit  to  one  borrower  for  a  bank  was  15  percent  of 
adjusted  capital,  which  in  the  case  of  Madison  Bank,  would  have  aniounted  to  approxinnately 
$80,000  based  on  its  $538,238  caprtal  as  of  October  20,  1 981 .    WRTC01 1 8. 

277  FDIC00018 

278  FDIC00020.   The  bank  tost  another  $109,000  in  1983,    Id. 

279  $538,237  of  caprtal  as  of  October  1981  less  $100,000  would  equal  $438,237.   This 
capital  to  assets  ($6.7  millton)  ratio  would  be  6.54  percent 

280  VCH000387. 

281  VCH000410-12;  FDIC00075,  VCH000367-73;  the  Order  to  Cease  and  Desist  is 
RTCKCI 01 63-70. 

282  VCH0003367-73 
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loans  to  Flowerwood  Farms,  Great  Southern  Land,  Kings  River  Land,  Madison 
Guaranty,  Madison  Properties,  Parle  Place  and  Whitewater.^*' 

Initially,  the  FDIC  had  given  consideration  to  removing  all  lending 
authority  from  Jim  McDougal  and  Steve  Smith  (the  bank's  controlling 
shareholders),  but  an  addendum  added  in  Washington,  D.C.  said: 

...  the  provision  in  the  ORDER  restricting  out-of-territory  loans 
and  requiring  adherence  to  the  bank's  generally  acceptable, 
written  loan  policies  should  adequately  curtail  the  liberal  lending 
activities  of  the  two  controlling  shareholders.*^ 

As  thus  modified,  the  C&D  ordered  Madison  Bank  not  to  extend  credit 
outside  of  Madison  Bank's  trade  area  (except  in  specified  circumstances),  not 
to  extend  credit  to  borrowers  who  had  uncol'9Cted  classified  loans  with  Madison 
Bank  and  not  to  lend  any  single  borrower  an  amount  in  excess  of  25  percent  of 
Madison  Bank's  total  equity  capital.  The  C&D  also  ordered  Madison  Bank  to 
increase  its  total  capital  by  $200,000,  to  write-off  certain  classified  assets  and  to 
impiove  its  accounting  and  underwriting  practices.*** 

The  C&D  substantially  diminished  the  role  of  Madison  Bank  in  financing 
Jim  McDougal's  other  activities,  including  Whitewater.  The  C&D  also  left  him 
with  $375,000  of  personal  debt,  incurred  to  buy  Madison  Bank,  but  without  any 
prospect  of  dividend  income  from  Madison  Bank  with  which  to  pay  back  that 
debt.  As  a  result,  McDougal  refocused  his  attention  to  Madison  Guaranty. 
Similarly,  Mrs.  Clinton  refinanced  her  prefab  house  loan  elsewhere.   The  C&D 
did  not  explicitly  bar  Madison  Bank  from  extending  Mrs.  Clinton's  loan,  but  this 
was  effectively  the  result  of  the  C&D's  provision  that  restricted  Madison  Bank's 
lending  to  a  geographic  trade  area  that  did  not  include  Whitewater.*^ 

4.        Operations  and  cash  flow  In  fiscal  year  1983. 

Whitewater  sold  no  lots  in  fiscal  year  1983.   Whitewater  realized  positive 
cash  flow  before  debt  service  of  $28,966  in  fiscal  year  1983.   Despite  the  lack 
of  lot  sales,  cash  flow  from  operations  was  positive.   As  a  result  of  required 
bank  payments,  however,  Whitewater  realized  negative  cash  flow  after  debt 
service  of  $50,859  in  fiscal  year  1983. 


283  VCH000371 

284  VCH000385-86 

285  RTCKC10163-69. 


286       The  Order  defined  Madison  Bank's  trade  area  as  all  of  Madison  County  and  ttie 
western  tialf  of  Newton  County.    RTCKC10164.    Whitewater  Is  in  Marion  County. 
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The  negative  cash  flow  in  fiscal  year  1983  was  covered  by  (a)  the 
$20,000  Interest  Funding  Loan  and  (b)  loan  payments  of  $30,885  made  on 
Whitewater-related  loans  for  which  the  records  do  not  identify  the  payor?  ^®^ 

C.        Developments  In  fiscal  year  1984. 

1.        The  refinancing  of  Mrs.  Clinton's  Madison  Bank  loan 
using  money  that  Governor  Clinton  borrowed  from 
Security  Bank  of  Paragould. 

On  September  30,  1983,  Govemor  Clinton  borrowed  $20,800  from 
Security  Bank  of  Paragould,  Arkansas.^"  Marlin  Jackson,  the  former  presi- 
dent of  Security  Bank  of  Paragould,  was  then  serving  as  State  Banking  Depart- 
ment Commissioner.^^  The  note  (#957-585)  was  a  demand  note  due  no 
later  than  September  30,  1984,  bearing  interest  at  13.5  percent.^*'  The  pro- 
ceeds of  the  note  were  paid  directly  to  Madison  Bank.^^'  The  loan  payment 
history  reflects  that  the  proceeds  reduced  the  balance  of  Mrs.  Clinton's  prefab 
house  loan  to  $6,051.94  but  were  insufficient  to  retire  fully  Mrs.  Clinton's  prefab 
house  loan  at  Madison  Bank.^  Two  subsequent  entries  were  posted  to  the 
loan  payment  history,  one  dated  October  13,  1983  and  the  other  undated. 


287  See  observation  4  at  page  4  above. 

288  DKRT400155. 


289  Arkansas  Democrat  Gazette,  May  2,  ^99A,  a\  ^ A.   In  this  article,  Jackson  is  quoted  as 
informing  Clinton  In  1 983  that  Jim  McDougal's  out-of-territory  loans  at  Madison  Bank  "might  run 
afoul  of  state  law."  "Experienced  bankers  know,  and  regulators  krraw,  that  if  you  continue 
(making  out-of-territory  loans),  it  can  become  a  serious  safety  arxi  soundness  issue." 

The  article  notes  that  the  new  k>an  to  Goverrwr  Clinton  was  an  out-of-territory  k>an  for 
Security  Bank.   Jackson  claims  he  dkf  not  realize  thiat  the  Paragould  bank  had  taken  over 
[Mrs.  Clinton's]  loan  "until  eight  or  nine  years  later.'   He  said  the  Clintons'  connection  to 
Security  Bank  was  through  its  chairman  at  the  time,  Frank  Okjham,  whom  they  knew  from  the 
period  In  the  1970s  when  all  three  lived  at  Fayettevllle."   Id. 

Despite  this  claim,  the  evidence  Indicates  thiat  Mariln  Jackson  knew  at  the  time  of  the 
Security  Bank  ban    For  example,  on  November  1,  1985,  he  wrote  a  letter  (on  State  Bank 
Department  letterhead)  to  Security  Bank  Vk:e  President  Charles  Campbell,  in  whk;h  he  stated: 
"I  am  enctosing  the  Extenskin  Agreement  which  Goverrror  Bill  Clinton  signed  yesterday  ....  it 
is  my  understanding  that  Jim  McDougal,  a  close  frierxf  as  well  as  business  associate  of 
Governor  Clinton,  Is  to  forward  you  a  check  for  $2,322.42  representing  the  interest  due  on  the 
note  ....  I  trust  this  meets  with  your  approval  and  that  it  will  soon  remove  the  note  from  the 
past  due  list.'   DKRT200774. 

290  DKRT400155. 

291  DKRT200758. 

292  MBT000000020. 
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These  entries  completed  the  repayment  of  the  loan."^  No  documentation  to 
support  the  undated  entry  ($5,796.87)  has  come  to  light,  and  the  payor  remains 
unidentified.^*  The  reconstruction  of  Whitewater's  books  suggests  that  the 
venture  could  not  have  been  the  source  of  this  payment.   Why  Governor 
Clinton  borrowed  less  than  the  full  amount  of  Mrs.  Clinton's  outstanding'loan 
also  is  unknown. 

Govemor  Clinton  completed  a  Security  Bank  of  Paragould  loan  applica- 
tion dated  September  30,  1983.   He  described  the  purpose  of  the  loan  as 
"business  expenses.'^^  The  Clintons  provided  a  personal  financial  statement 
dated  April  25,  1 983  and  addressed  to  the  Bank  of  Cherry  Valley.   It  listed 
assets  of  $505,000  and  net  worth  of  $310,000.  Their  assets  included  $360,000 
in  real  estate:   houses  worth  $160,000  and  their  half  interest  in  Whitewater, 
which  they  valued  at  $200,000.  Their  liabilities  totaled  $195,000,  including 
$106,000  in  secured  notes  payable  to  banks.   The  supporting  detail,  however, 
covers  only  $12,500  of  such  liabilities.   Mrs.  Clinton's  Madison  Bank  loan  is  not 
separately  listed.^ 

Hilman  Logan's  monthly  payments  for  lot  13  should  have  covered  the 
interest  due  on  the  Security  Bank  loan.^^  It  is  less  clear  how  the  Clintons 
intended  to  pay  off  the  principal  balance. 

The  Security  Bank  loan  was  extended  and  modified  on  several  occa- 
sions."* As  of  May  31,  1984,  the  principal  balance  was  still  $20,800.^ 

2.        Renewal  of  the  Citizens  Bank  mortgage  loan. 

On  October  14,  1983,  the  McDougals  and  Clintons  executed  an  exten- 
sion and  modification  agreement  for  the  Citizens  Bank  loan.   The  principal 


293  Id.  The  October  13,  1983  entry  was  a  $285.13  payment  received  from  Hilman  Logan. 
DKRT700692. 

294  As  noted,  this  is  the  second-largest  of  the  bank  debt  payments  made  by  unidentified 
payors    On  March  29,  1983,  an  unidentified  payor  had  paid  another  $1 ,730  on  this  loan. 

295  SBF0081. 

296  The  statement  describes  Whitewater:  '1/2  int.  Marion  Oty.,  AR"  consisting  of  200 
acres.   SBP0065-66    The  method  of  valuation  is  unclear.  The  value  is  roughly  twice  the  price 
paid  for  the  unimproved  land,  even  though  few  lots  had  sold  in  recent  years. 

297  Logan  paid  $285  13  a  rDonth,  or  $3,409.56  for  a  year.   DKRT200841 .   The  interest  due, 
all  at  maturity,  on  the  Security  Bank  loan  was  $2,808.    DKRT400155. 

298  SPB0075;  DKRT100015;  DKRT400115. 

299  DKRT700557    The  repayment  of  this  loan  is  discussed  in  Parts  VI.C  and  VII. B.9  below. 
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balance  of  the  loan  had  decreased  just  $1,166  (to  $128,075.44)  since  Novem- 
ber 1982,  when  the  loan  was  last  renewed  and  when  the  McDougals  and  the 
Clintons  had  obtained  the  $20,000  Interest  Funding  Loan  from  Citizens 
Bank.=^ 

At  approximately  the  time  of  the  1983  renewal,  the  Interest  Funding  Loan 
was  paid  off  and  interest  on  the  mortgage  loan  was  brought  current.^'  Two 
payments  were  made:  a  Whitewater  check  for  $18,455.34  dated  the  same  day 
as  the  mortgage  renewal,  October  14,  1983,^  and  a  disbursement  from  the 
Citizens  Bank  escrow  account  for  $6,180.89  on  October  20,  1983.^  Unlike 
the  previoi'S  renewal  period  (August  1981  through  November  1982),  interest 
payments  appeared  to  have  been  relatively  current. 

The  mortgage  loan  was  extended  through  October  13,  1984,  bearing 
interest  at  13.5  percent,  reduced  from  14.5  percent.   As  with  the  other  exten- 
sions, no  payment  of  principal  was  required  during  the  term  of  the  loan.^ 

3.        Operations  and  cash  flow  for  fiscal  year  1984. 

Whitewater  sold  one  lot  in  fiscal  year  1984.   Whitewater  realized  positive 
cash  flow  before  debt  service  of  $27,648  in  fiscal  year  1984.   From  the  project's 
inception  through  May  31,  1984,  Whitewater  realized  positive  cash  flow  before 
debt  service  of  $1 18,542.   Despite  making  only  one  lot  sale,  Whitewater 
realized  a  positive  cash  flow  from  operations  because  expenses  were  minimal. 
As  a  result  of  required  bank  payments,  however,  Whitewater  realized  negative 
cash  flow  after  debt  ser.ice  of  $20,456  in  fiscal  year  1984.  Cumulatively, 
Whitewater  through  May  31,  1984  had  absorbed  $146,728  in  total  negative 
cash  flow  after  bank  debt  service. 

The  $20,456  of  negative  cash  flow  in  fiscal  year  1984  was  covered  by 
contributions  from  other  McDougal-controlled  entities.   On  a  net  basis,  these 
entities  contributed  a  total  of  $12,984;  another  $7,547  came  from  unidentified 
payors.   Whitewater  received  $18,584  in  October  1983,  which  went  toward 


300  DK  RT700 1 1 2 :  DK  RT700683 . 

301  DKRT700112 

302  DKRT101121 

303  DKRT600578 

304  DKRT-'00112,  CBF0322. 
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retiring  the  interest  funding  loan.   Whitewater  also  paid  $5,600  to  Jim  McDougal 
to  repay  earlier  advances. 

4.  Transactions  with  McDouqal-controlled  entities. 

Apart  from  these  transactions,  transactions  between  Whitewater  and 
other  M:;Dougal-ccntrolled  entities  for  the  two  year  panod  ended  May  31,  1984 
were  fairly  small.   Consistent  with  an  established  pattern,  one  of  those  transac- 
tions prevented  an  overdraft.   On  December  27,  1982,  a  $1,900  deposit  ($1,500 
from  FlowenA^ood  Farms  and  $400  from  a  "trustee"  account)  was  made  one  day 
before  a  $1,845.37  payment  to  the  Bank  of  Cherry  Valley.^ 

Additionally,  Whitewater  made  advances  to  Jim  McDougal,  totaling 
$13,264,  during  the  two  year  period  ending  May  31,  1984.   One  of  those 
advances  (35,000  made  on  August  8,  1983^^)  was  disbursed  indirectly  from 
funds  received  by  Whitewater  from  the  payoff  of  an  installment  note  receivable 
in  June  1983.'**  As  of  May  31,  1984,  Jim  McDougal  o wee/ Whitewater 
$7,280,  representing  the  balance  of  advances  disbursed  to  him,  net  of 
repayments  ^ 

5.  Summary  of  cash  flows  from  August  1978  through 
May  1984. 

The  following  table  summarizes  Whitewater's  cash  flows  from  inception 
of  the  venture  through  May  31,  1984.   This  presentation  summarizes  post-land 
acquisition  activity  and  how  operation  shortfalls  were  generally  funded.  These 
calculations  exclude  cash  flows  that  are  more  or  less  offsetting,  such  as  the 
purchase  of  the  lane*  with  bank  loans  ($202,61 1  tX)rrowed  to  buy  the  land  for 
the  same  a.Tiount),  and  McDougal's  refinancing  of  the  Union  Bank  loan 
($20,000)  with  the  Bank  of  Cherry  Valley  loan  ($20,000).   Except  for  such 
offsetting  cash  flows,  all  cash  flows  are  included: 


305  Whitewater's  payments  consisted  of  $5,000  on  August  6,  1983  (DKRT500995)  and 
$600  on  February  14,  1984.    DKRT500990 

306  DKRT500563;  DKRT500870;  DKRT500874.   An  unidentified  payor  paid  $1 .015  on  the 
Bank  of  Cherry  Valley  loan  on  December  22,  1983;  this  is  one  of  the  11  bank  debt  payments 
made  by  unidentified  payors 

307  DKRT400503,  DKRT500995. 

308  DKRT501322,  DKRT101164;  DKRT500998;  DKRT400503. 

309  DKRT1 00350 
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Cash  Flows  Through  May  31.  1984 

Net  Cash  Outflow  After  Debt  Service: 

Cash  inflow  before  debt  service $   1 18,542 

Less:  bank  debt  service  -  interest 

and  principal (265.270) 

Subtotal  ($146,728) 

Capital  Improvements  and  Other: 
Improvements,  roads  funded  by 

McDougal-controlled  entities    (25,052) 

Model  home  costs  and  other (28  081) 

Subtotal  ($194,861) 

Sources  to  Fund  Outflow  After  Debt  Service. 
Capital  Improvements  and  Other: 

Mrs.  Clinton  Madison  Bank  loan 30.000 

Cash  flow  provided  by  other  bank  loans''"     50,000 

Payments  on  Whitewater-related  loans  from 

unidentified  sources    39,474 

Cash  flow  provided  by  McDougal-controlled 

entities  and  McDougal 47,331 

Cash  flow  provided  by  Clintons''' 35.970 

Net  cash  inflow     $       2.914 


To  summarize,  through  May  31,  1984,  the  Clintons  had  advanced  cash 
of  $35,970  to  Whitewater,  while  the  McDougals.  and  entities  they  controlled, 
had  advanced  $47,331 .  These  totals  do  not  include  bank  debt  that  they  had 
personally  obligated  themselves  to  pay  (e.g.,  Mrs.  Clinton's  $30,000  Madison 
Bank  loan,  o,  Jim  McDougal's  $20,000  Bank  of  Cherry  Valley  loan);  it  focuses 
solely  on  the  cash  actually  advanced. 


310  The  $50,000  amount  is  comprised  of  the  operating  capital  loan  of  $30,000  from 
Madison  Bank  and  the  $20,000  Interest  Funding  Loan  from  Citizens  Bank. 

31 1  This  $35,970  arrwunt  did  not  change  after  the  Clintons  made  a  quarterly  interest 
payment  on  the  Citizens  Bank  loan  in  August  1980  (and  it  excludes  the  Jonestx)ro  transaction 
of  $5,691,  as  previously  described). 
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VI.        WHITEWATER'S  NEED  FOR  MONEY  INCREASES. 

Through  May  1984,  the  project  had  lost  money,  and  the  venturers  had 
been  forced  to  advance  money  to  cover  these  losses.   The  amounts  advanced, 
however,  had  been  modest  and  the  venturers'  respective  advances  had  been 
relatively  even.   After  May  1984,  this  changed.  The  Clintons  made  no  further 
advances  except  for  modest  amounts  in  1986,  1988  and  the  early  1990s,  while 
the  McDougals  made  much  larger  advances  than  they  had  before.^'^ 

Because  of  the  volume  of  these  advances,  and  because  of  questions 
that  have  been  raised  about  the  source  of  the  money  used  to  make  these 
advances,  the  year  and  one-half  after  May  1984  is  the  central  focus  of  this 
investigation  and,  in  particular,  of  the  effort  to  determine  if  Madison  Guaranty 
was  the  source  of  funds  transferred  to  Whitewater.   Before  discussing  those 
tracing  efforts,  however,  this  pprt  of  the  report  notes  a  few  more  developments 
affecting  the  parties'  and  the  project's  debt,  and  the  relation  of  this  debt  to 
Madison  Guaranty. 

A.       The  McDougals'  $143.217  loan  payment  to  Union  Bank. 

On  February  10,  1984,  Union  Bank  renewed  the  loan  that  Jim  and  Susan 
McDougai  had  used  to  buy  stock  in  Madison  Bank.  The  McDougals  were 
required  to  make  a  $100,000  principal  payment  (reducing  the  loan  balance  to 
$291,812)  and  to  bring  interest  current.^''  On  February  24,  1984,  the 
McDougals  disbursed  $143,217.41  from  their  joint  account  for  this  purpose.'^* 

The  McDougals  obtained  two  loans  from  Madison  Guaranty  to  fund  that 
disbursement:   loan  1592  for  $59,000^'*  and  loan  1591  for  $85,000.^^* 
Both  were  dated  February  24,  1 984  and  deposited  into  their  joint  checking 
account  on  February  23,  1984.^'^  Each  was  a  one  year  loan.''®  Each  was 
secured  by  a  second  mortgage  on  80  acres  of  land  (160  acres  total)  located  in 


312  This  change  is  depicted  graphically  in  Chart  6. 

313  WRTC00103. 

314  IC01427;  IC04824. 

315  RTCKC11329 

316  RTCKC6592. 

317  IC00423;  IC01427. 

318  Note  #1592  for  $59,000  was  paid  off  on  February  22,  1985  from  proceeds  of  the 
McDougals'  $360,000  home  improvement  loan  (described  tjetow).   Note  #1591  was  paid  off  in 
April  1985  by  Fbwerwood  Farms  from  proceeds  of  a  Stephens  Security  Bank  loan  of  $135,000 
(also  described  beio.v).    RTCKC06601,  06569. 
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Pulaski  County  and  junior  to  a  first  lien  held  by  International  Paper 
Company.^'^ 

This  is  the  first  of  many  significant  transactions  that  Jim  McDougal 
arranged  through  Madison  Guaranty  to  service  his  personal  loans  at  other 
b=<nks.^^°  To  this  point,  the  available  evidence  does  not  show  any  transfer  of 
funds,  direct  or  indirect,  from  Madison  Guaranty  to  Whitewater. 

B.        Madison  Guaranty's  examination  and  supervisory 
agreement. 

In  January  1984,  the  FHLBB  started  a  special  limited  examination  of 
Madison  Guaranty.  The  report  of  examination,^'  which  was  sent  to  Madison 
Guaranty's  board  of  directors  on  June  1,  1984,  was  sharply  critical  of  the 
association.   It  noted  poor  appraisal  practices;  loan  underwriting  and  documen- 
tation problems;  loans  to  affiliates;  excessive  concentration  in  real  estate 
development  projects;  loans  to  borrowers  without  equity;  reliance  on  brokered 
deposits;  asset-liability  mismatches;  and  questionable  accounting  practices. ^^ 
The  examiners  determined  that  approximately  $565,000  of  gains  recognized  by 
Madison  Financial  were  improper.   Adjusting  Madison's  books  by  that  amount 
would  have  more  than  eliminated  the  net  worth  of  the  institution:   It  would  have 
created  a  capital  deficit  of  $70,000.^ 

The  1984  examination  led  to  a  supervisory  agreement,  to  which  Madison 
Guaranty's  Board  of  Directors  consented  in  July  1984.   The  supervisory 
agreement  limited  transactions  with  affiliated  persons,  required  compliance  with 
the  minimum  net  worth  requirement  and  required  written  policies  and  a  busi- 
ness plan.^**  Thus,  in  15  months,  Madison  Bank  had  consented  to  a  cease 
and  desist  order,  and  Madison  Guaranty  had  consented  to  a  supervisory 
agreement. 


319        RTCKC6569-70. 


320  It  is  necessary  to  analyze  the  significant  money  flows  between  Jim  McDougal,  Madison 
Guaranty  and  other  banks  to  obtain  a  complete  understanding  of  the  relationship,  if  any, 
between  Whitewater  and  Madison  Guaranty. 

321  PMS0323-42. 

322  PMS0326-35    Cited  specifically  were  the  Maple  Creek  Farms,  Goldmine  Springs  and 
Campobelk)  real  estate  projects  financed  by  Madison  Guaranty. 

323  PMS0329. 

324  RTCKC33989;  PMS0478. 
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C.        Renewal  of  Governor  Clinton's  loan  from  Security  Bank 
Loan  of  Paraqould. 

As  noted  above,  after  the  FDIC's  C&D  order  limited  Madison 
Bank's  ability  to  extend  Mrs.  Clinton's  prefab  house  loan,  Governor  Clinton 
borrowed  the  funds  from  Security  Bank  of  Paragould.   That  one  year  demand 
note  for  $20,800,  dated  September  30,  1983,  was  extended  for  a  year  on 
September  30,  1984.  Governor  and  Mrs.  Clinton  both  signed  the  extension 
agreement.  The  loan  interest  rate  decreased  from  13.5  percent  to 
1 1.5  percent.   The  loan  remained  a  balloon  loan,  with  the  entire  amount  of 
principal  and  interest  due  at  maturity,  now  September  30,  1985.^* 

On  October  4,  1984,  a  check  to  Security  Bank  for  $4,811.19  was  written 
against  the  Whitewater  account.^  Of  the  total,  $2,81 1.19  was  applied  to 
accrued  interest  and  $2,000  was  applied  to  outstanding  principal,  reducing  the 
balance  from  $20,800  to  $18,800.^^ 

Lot  13,  it  will  be  recalled,  had  been  conveyed  to  Mrs.  Clinton,  who  had 
paid  to  erect  the  prefab  house  on  it.   However,  Whitewater,  and  not  the 
Clintons,  paid  down  Govemor  Clinton's  loan.   Mrs.  Clinton  wrote  a  handwritten 
note  to  Jim  McDougal  on  October  1,  1984.  The  note  was  apparently  written  in 
connection  with  a  final  payment  notice  sent  directly  to  Governor  Clinton  for  this 
loan.  She  wrote: 

Is  the  enclosed  part  of  Whitewater?  I  believe  it's  for  the  pre-fab 
house  we  put  on  the  land.  Will  you  please  take  care  of  it  or  let 
me  know  what  I  need  to  do?  Also,  I  need  a  receipt  for  my  records 
that  the  Marion  County  taxes  were  paid.   Please  have  it  sent  to 

Jim  McDougal  responded  to  Mrs.  Clinton  on  October  4,  1984: 

Enclosed  is  a  check  on  White  Water  Development  to  pay  the 
interest  and  make  a  $2,000  principal  reduction  on  the  note.  .  .  . 
Please  fonward  this  check  to  the  bank  and  ask  that  the  note  be 
renewed.  As  you  will  recall,  we  receive  monthly  payments  on  the 


325  DKRT200764 

326  DKRT500917 

327  SBP00009-12,  64;  DKRT101073,  500917 

328  DKRT700556-57. 
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sale  of  the  house  and  must  use  the  proceeds  to  retire  this 
note.'^ 

McDougal  wrote  tne  checl<  and  included  a  principal  reduction  that  apparently 
had  not  been  negotiated. 

Mrs.  Clinton  again  wrote  McDougal  on  October  22,  1984,  explaining  her 
recent  activities  on  these  issues: 

I  had  to  go  ahead  and  pay  the  Marion  County  tax  statement 
because  of  my  concern  that  any  delinquency  could  become  fodder 
for  election  year  rhetoric.   I  enclose  a  copy  of  the  paid  statement. 
.  .  .   Also  I  asked  Security  Bank  to  extend  the  note  but  apparently 
my  written  request  fell  on  deaf  ears.   Enclosed  is  the  latest  notice 
derT:anding  payment.   Will  you  please  ask  someone  to  take  care 
of  this  for  us?^ 

A  year  later,  on  October  11,  1985,  Govemor  Clinton  again  extended  his 
Security  Bank  of  Paragould  note."'  A  month  later,  on  November  12,  1985, 
the  principal  had  been  reduced  from  $18,800  to  $13,800.   The  next  part  of  this 
report  discusses  the  source  of  the  funds  used  to  make  this  $5,000  principal 
reduction.   The  payment  made  on  November  8,  1985  (a  total  of  $7,322.42, 
including  interest)  was  greater  than  the  $3,422  due  from  lot  13  buyer  Hilman 
Logan  during  the  last  year.*" 

During  the  next  year  (1985-1986),  no  principal  reductions  were  made  on 
the  loan.*"  It  was  again  renewed  from  September  1986  to  September 
1987.*^  On  December  30,  1986,  Mrs.  Clinton  wrote  a  check  on  the  Clintons' 


329        DKRT101073 


330  DKRTI 00735    As  noted  above,  before  1987,  ttiere  are  relatively  few  letters  to  or  from 
thie  Clintons  pertaining  to  Whitewater. 

331  DKRT100015. 

332  SBP0013-16;  DKRT100446;  DKRT700360-62.   Logan's  payment  was  $285.13  monthly, 
or  $3,422  annually    DKRT8CX)748;  DKRT700318.   See  Part  VII.B.9  below. 

333  SBP0064. 

334  The  extension  agreement  is  unsigned.  DKRT700358.  Nevertheless,  on  March  27, 
1987,  Marlin  Jackson,  in  his  capacity  as  Bank  Commissioner,  wrote  a  letter  to  Mrs.  Clinton: 

I  recall  recently  discussing  the  note  that  you  and  Bill  have  at  Security  Bank  in 
Paragoula.  .  .    In  order  to  meet  banking  regulatnns  it  is  necessary  for  you  and 
Bill  to  sign  the  enclosed  extension  agreement.  ...  By  signing  the  extension 
agreement,  your  loan  will  be  considered  current  by  bank  examiners  and  will 

(continued...) 
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account  at  Worthen  Bank  in  the  amount  of  $1,635.51.*^  This  money  was 
applied  to  accrued  interest  outstanding  on  the  loan.**  This  is  the  first  Clinton 
payment  on  the  loan  since  it  was  originated  in  September  1983.   As  described 
above,  Whitewater  made  the  only  other  two  loan  payments. 

Documents  subpoenaed  from  Security  Batik  of  Paragould  do  not  reveal 
whether  the  loan  was  again  renewed.   One  can  assume  it  was  because 
Whitewater's  corresponding  obligation  to  Governor  Clinton  was  carried  on 
Whitewater's  books  until  December  1988.  when  it  was  retired  in  connection  with 
the  Clintons'  repurchase  of  lot  13  from  the  bankruptcy  estate  of  Hilman 
Logan.**' 

D.        Renewal  of  the  Citizens  Bank  mortgage  loan. 

Citizens  Bank  renewed  the  mortgage  loan  for  the  sixth  consecutive  year 
on  November  26,  1984.**  The  new  maturity  date  was  December  3,  1986. 
This  was  the  first  time  the  loan  had  been  extended  for  more  than  one  year. 
The  co-makers  of  the  loan  included  not  only  the  McDougals  and  Clintons,  as  in 
all  previous  notes,  but  also  the  Company.  Jim  McDougal  signed  the  note  for 
Whitewater  as  President;  both  couples  signed  the  note  individually.*^ 

The  Citizens  Bank  mortgage  renewal  decreased  the  monthly  payments 
on  this  loan.'*"  For  example,  from  November  1983  through  November  1984, 
Whitewater  paid  approximately  $46,000  to  service  the  Citizens  Bank  mortgage. 
After  November  1984,  Whitewater  needed  to  make  monthly  payments  of  only 
$2,303.78.  or  $27,645  annually.^' 


334(.. .continued) 

next  be  due  November  20,  1987.  .  .  .  For  your  convenience,  I  am  enclosing  a 
stamped,  self  addressed  envelope. 

DKRT70O390. 

335  DKRT400999    This  amount  appears  to  have  been  counted  twice  in  the  Lyons  Report. 
Because  the  payment  was  actually  posted  to  the  loan  on  January  1987  {SBP0064),  it  was 
reported  by  the  bank  as  part  of  interest  paid  in  1987.   DKRT200799.  As  discussed  below,  the 
Lyons  Report  therefore  includes  this  same  $1,635.51  In  both  the  1987  and  1988  fiscal  years. 

336  SBP0064. 

337  DKRT400171-73;  DKRT400185:SBP0064 

338  CBF0271 ;  CBF0275:  CBF0282;  CBF0322;  DKRT7001 12;  DKRT7001 13. 

339  DKRT700113 

340  DKRT700113. 

341  DKRT700113 
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The  new  principal  balance  of  the  loan  was  $100,121.43.^^  In  the 
weeks  leading  up  to  the  renewal  of  the  loan.  Whitewater  had  made  principal 
reductions  totaling  $22,546.96:  $17,535.32  on  November  1.  1984  and 
$5,011.64  on  November  21.  1984.'*'  Whitewater,  standing  alone,  did  not 
have  the  money  to  make  these  principal  reductions;  only  one  lot  had  been  sold 
since  the  last  loan  renewal.'**  The  money  used  to  make  these  payments 
was  deposited  into  Whitewater's  checking  account  by  four  McDougal-controlled 
entities,  as  detailed  below. 

E.        Sumfr.arv  of  advances  to  Whitewater  from  McDougal- 
controlled  entitles. 

Much  of  the  need  to  infuse  funds  into  Whitewater  between  late  1984  and 
early  1985  was  the  result  of  the  need  to  make  payments  to  third-party  banks: 
Citizens  Bank,  Bank  of  Cherry  Valley  and  Security  Bank.  In  this  period 
(essentially  fiscal  1985),  lot  sale  revenues  and  installment  collections  totaling 
$23,131  did  not  suffice  to  make  these  payments.   By  the  fall  of  1984, 
Whitewater  needed  outside  sources  of  capital  to  make  (1)  additional  payments 
required  on  the  Citizens  Bank  mortgage  of  $24,000,  (2)  debt  service  on  other 
Whitewater- related  bank  loans  (Bank  of  Cherry  Valley'*^  and  Security  Bank  of 
Paragould'**)  totaling  $20,658,  and  (3)  payments  to  Wade  and  Ozarks  Realty 
Co.  of  $28,000.  Combined,  these  payments  amounted  to  $72,658.  Whitewater 
also  received  another  $30,000  from  Madison  Financial,  which  brings  the  total 
received  from  outside  sources  to  $102,658.  Ttie  disposition  of  the  $30,000  is 
discussed  in  Part  VIII. A  below. 

The  need  for  the  bank  debt  payments  is  fairly  obvious,  but  the  rationale 
for  the  payments  to  Wade  and  Ozarks  Realty  is  less  clear.  These  include  a 
$3,000  payment  to  Wade  on  February  15,  1985**^  and  a  $25,000  payment  to 


342  Id. 

343  CBF0436;  DKRT500939;  IC24841,  DKRT500937. 

344  DKRT700533 

345  The  final  payment  on  this  loan  was  made  January  4, 1 985.   See  Part  Vli.B.5  tjelow. 

346  BCV0033;  BCV0037;  BCV0038. 

347  DKRT501060.  DKRT501058.   In  an  Associated  Press  article  dated  June  8,  1994,  Wade 
stated  there  was  no  connection  between  this  $3,000  payment  and  his  $2,000  donation  to 
Governor  Clinton  made  at  the  Madison  Guaranty  fund-raiser  on  April  4,  1986  (discussed 
below).  He  is  otherwise  uncertain  what  the  money  was  used  for.  That  was  just  too  long  ago," 
he  said. 
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Ozarks  Realty  on  March  22,  1985.**®  Both  payments  were  recorded  as 
commissions  on  Whitewater's  general  ledger.*^  But  between  April  1982- and 
March  22,  1985,  only  four  lot  sales  (for  a  combined  price  of  $40,000  and  for 
cash  of  $1 1,600)  had  taken  place.^  The  most  recent  sale,  of  lot  18  to 
Callahan,  had  occurred  on  January  22,  igSS.**' 

V^hatever  the  rationale,  all  these  payments  were  covered  by  deposits 
into  Whitewater  between  September  10,  1984  and  May  1,  1985  from 
McDougal-controlled  entities  amounting  to  $103,342,  as  follows:^* 


Deposits  From  McDouqal-Controlled  Entities 

McDouqal-Controlled  Entity  Amount 

Flowerwood  Farms $38,886 

Madison  Financial  Corporation 30,000 

Tucker-Smith-McDougal    12,200 

Pembrook  Manor    10,430 

Madison  Marketing   5,566 

Smith-McDougal 900 

Great  Southern  Land 650 

Rolling  Manor 3,730 

Smith-Tucker-McDougal    500 

Jim  McDougal,  trustee 480 

Total $103.342 


348  DKRT101 152    In  the  June  8,  1994  Associated  Press  article  Wade  said  he  believed  his 
company  (Ozarks  Realty  Co.)  received  the  $25,000  payment  because  he  and  McDougal  were 
planning  to  buy  a  piece  of  property  adjoining  Whitewater    "I  think  that  was  the  deposit  and  then 
the  offer  didn't  go  through  and  I  just  gave  it  back  to  him*  When  Wade  was  told  there  was  no 
record  of  the  money  returning  to  Whitewater's  account  he  responded:   "I've  heard  that."   Wade 
also  said  there  was  no  relatk>nshlp  between  this  payment  and  his  purchase  in  May  1985  of  all 
the  unsold  Whitewater  lots  (discussed  betow)    That  I'm  sure."  he  sakJ. 

349  DKRT600081 

350  DKRT700533,  400049.  200470.  101027 

351  DKRT101025 

352  These  figures  are  based  on  financial  reconstruction.  The  deposits  would  rrwre  nearly 
equal  the  payments  but  for  the  inclusion  among  the  deposits  of  the  $30,000  bonus  that 
essentially  passed  through  Whitewater  on  Its  way  elsewhere.   See  Part  VIII. A  below.   Excluding 
this,  the  deposits  in  this  period  equal  $73,342  and  the  third-party  payments  equal  $72,658. 
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In  addition,  Whitewater  received  a  $7,500  deposit  from  Madison  Market- 
ing on  November  8,  1985  (in  fiscal  year  1986).   Adding  this  to  the  fiscal  1985 
total  above  increases  the  total  of  deposits  that  Whitewater  received  from 
McDougal-controlled  entities  to  $1 10,842.  Two  other  fiscal  year  1986  deposits 
added  another  $2,700,  making  the  total  $1 13,542.^ 

McDougal  acquired  control  of  Madison  Guaranty  in  fiscal  year  1983.   In 
that  fiscal  year  (1983)  and  the  next  fiscal  year  (1984),  McDougal-controlled 
entities  deposited  $20,752  into  Whitewater. 

Therefore,  in  total,  between  McDougal's  acquisition  of  Madison  Guaranty 
and  the  end  of  fiscal  year  1986,  McDougal  and  McDougal-controlled  entities 
deposited  Si 34,294  into  Whitewater.  As  stated  previously,  the  central  focus  of 
this  investigation  is  to  determine  whether  the  funds  used  to  make  these 
payments  car^e  directly  or  indirectly  from  Madison  Guaranty  and,  if  so,  whether 
such  funds  transfers  were  improper. 


VII.       INVESTIGATION  OF  THE  POSSIBLE  FLOW  OF  FUNDS 
FROM  MADISON  GUARANTY  TO  WHITEWATER. 

A.       Overview  of  funds  transfers. 

Funds  were  traced  using  the  methodology  described  in  Part  I  and  further 
detailed  in  Part  X  of  this  report.   Using  this  methodology,  and  subject  to  these 
qualifications,  the  attempt  was  made  to  trace  the  ultimate  source  of  all 
$134,294  deposited  by  McDougal  and  McDougal-controlled  entities  into  White- 
water during  the  years  in  which  McDougal  controlled  Madison  Guaranty.^ 
"Air  deposits  by  the  McDougals  or  McDougal-controlled  entities  means  exactly 
that:   This  was  not  a  sampling  procedure  but  an  attempt  to  trace  every  last  cent 
deposited  into  Whitewater's  accounts  by  McDougal  or  a  McDougal-controlled 
entity  during  that  period.^ 

For  piesent  purposes,  the  $134,294  can  be  split  into  four  pieces: 


353  DKRT400486,  DKRTI 00976;  IC34954.   The  source  of  these  deposits  cannot  be 
determined  from  the  available  documentation. 

354  The  resuHs  of  the  work  to  date  are  summarized  in  Chart  7. 

355  This  $134,294  was  not  by  any  means  the  sum  total  of  money  that  was  deposited  Into 
Whitewater's  account  or  otherwise  was  paid  for  the  benefit  of  Whitewater  during  these  years. 
Other  money  came  from  sources  other  than  McDougal  and  McDougal-controlled  entities, 
principally  from  rrxjnthiy  payments  from  purchasers  of  Whitewater  tots  and  from  the  bank  loans 
discussed  in  this  report    The  purchasers  have  no  known  ties  to  McDougal,  McDougal-con- 
trolled entities  or  Madison  Guaranty. 
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•  $30,000  presents  no  tracing  issue;  it  came  directly  from  Madison 
Financial  to  Whitewater.   Because  this  deposit  presents  no  tracing 
issue,  it  is  discussed  in  Part  VIII. A  rather  than  here. 

•  $20,752  cannot  be  traced  because  the  necessary  documents 
apparently  do  not  exist.  This  sum  consists  of  deposits  made  in 
fiscal  years  1983  and  1984.   As  noted  earlier,  bank  statements, 
microfilm  and  transaction  detail  covering  this  period  apparently  do 
not  exist.^  Of  the  $20,752,  $2,168  was  deposited  to 
Whitewater  in  several  transactions  in  late  1 982  and  early 
1983.^  The  remaining  $18,584  was  deposited  to  Whitewater 

on  October  20,  1983  and  consisted  of  two  items,  one  for  $17,000 
and  the  other  for  $1,584.^  Whitewater's  general  ledger 
records  the  entire  $18,584  as  a  loan  from  Jim  McDougal.^® 

The  remaining  $83,542  was  deposited  into  Whitewater's  accounts 
through  1 1  separate  multi-step  transactions,  nine  of  which  will  be  discussed 
below.^  This  $83,542  can  be  split  into  two  pieces,  one  of  $58,022  and  the 
other  of  $25,520: 

•  The  traceability  of  $58,022,  relating  to  six  of  the  1 1  separate  multi- 
step  transactions,  can  be  established.  The  available  documen- 
tation does  not,  however,  explain  the  business  purpose  of  these 
transactions  or  the  intent  of  those  who  participated  in  them.   Any 
resolution  of  the  issue  of  purpose  and  intent  would  require  further 
investigation,  including  information  from  a  number  of  potential 
witnesses.   See  Part  X.B  below. 

•  The  traceability  of  the  remaining  $25,520,  relating  to  the  other  five 
separate  multi-step  transactions,  cannot  be  established.    In  large 
part,  this  is  a  result  of  the  fungibility  problem:   The  accounts 
through  which  this  money  flowed  had  sufficient  balances  so  that 
the  true  source(s)  of  the  funds  that  reached  Whitewater  cannot  be 
determined  from  documentary  evidence  alone. 


356  Bank  statements  and  microfilm  from  tfie  Independent  Counsel  were  obtained  tfirough 
our  Fed.  R  Crim.  6(e)  petition  and  pursuant  to  a  federal  district  court  order    Thte  Independent 
Counsel's  staff  has  confirmed  that  bank  statements  and  film  for  this  period  are  missing. 

357  DKRT500870,  DKRT50C553,  DKRT500832;  DKRT500841:  DKRTI 00368; 
DKRT100350 

358  DKRT400931    DKRT50O973 

359  DKRTI  00358    This  loan  enabled  Whitewater  to  retire  the  Interest  Funding  Loan. 

360  The  source  of  the  other  two  deposits,  totaling  $2,700,  could  not  be  determined.    Both 
occurred  in  fiscal  year  1986,  $1,500  on  July  3,  1985  and  $1,200  on  October  18,  1985. 
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Generally  speaking,  the  transfers  of  cash  from  McDougal-controlled 
entities  into  Whitewater  were  timed  either  to  prevent  or  cure  overdrafts.   In 
chronological  order,  nine  transactions  are  summarized  in  the  next  nine  parts  of 
this  report  (Parts  Vli.B.I  through  VII. B.9).^' 

B.        Analysis  of  nine  deposits  into  Whitewater  while 
McDougal  controlled  Madison  Guaranty. 

1.        Septemt)er  1984  deposit  into  Whitewater  of  $7.500  from 
Tucker-Smith-McDougal. 

Transaction: 

A  September  10,  1984  deposit  from  Tucker-Smith-McDougal  for 
$7,500^^  cured  an  overdraft  in  the  Whitewater  bank  account  caused  by  a 
$7,500  check  (#118)  written  to  the  Bank  of  Cherry  Valley  for  a  loan  payment 
posted  on  September  7,  1 984.^ 

Findings: 

Chart  8  depicts  the  findings.   The  following  text  helps  explain  the  chart: 

Tucker-Smith-McDougal  received  a  $14,690  deposit  on  September  10, 
1984.*"  The  same  day  it  deposited  $7,500  into  Whitewater;  the  check, 
signed  by  "S.  McDougal."  labels  the  deposit  a  "Loan."^  The  $14,690  came 
to  Tucker-Smith-McDougal  from  West-Ark  Construction,  a  sole  proprietorship 
owned  by  R.  D.  Randolph.'®®  This  deposit  increased  Tucker-Smith- 


361  These  nine  deposrts  are  summarized  in  Chart  7    Further  charts  detail  the  six  of  the 
nine  where    ome  relationship  exists  between  Whitewater  and  Madison  Guaranty.    See  Charts  8 
through  13. 

362  DKRT500894,  96 

363  DKRT500894,  98 

364  IC14604;  CR0267 

365  IC14654. 

366  Randolph  production  044315.   Randolph  arxJ  McDougal  have  known  each  other  since 
1958    They  worked  together  on  a  Kennedy  campaign  arxj  later  for  Senator  Fulbright. 
Randolph's  wife,  Kirby,  worked  as  a  receptionist  at  Madison  Guaranty.  Randolph  Interview, 
June  7,  1994.  at  4-5  and  27.   West-Ark  Construction  never  was  incorporated.    It  was  a  sole 
proprietorship  established  to  perform  earthmoving  services  at  Madison  Financial's  real  estate 
projects.    Randolph  Inten/iew,  Mar  9.  1995,  at  5:4-7:15. 
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McDougal's  account  balance  from  $274  to  $14,964,  just  before  the  posting  of 
two  checks  on  that  same  day."^ 

West-Ark's  bank  accounts  were  not  at  Madison  Guaranty  but  First 
Federal  of  Arkansas.  West-Ark  frequently  received  money  from  Madison 
Financial. ***  More  than  a  week  before  Tucker-Smith-McDougal's 
September  10  deposit  into  Whitewater,  Madison  Financial  made  two  disburse- 
ments to  West-Ark  totaling  $50,545;  $20,545  posted  on  August  30.  1984  and 
$30,000  posted  on  September  12.  1984.^'  Each  disbursement  increased  the 
amount  by  which  Madison  Financial's  account  at  Madison  Guaranty  was 
overdrawn.   The  overdraft  was  substantial;  for  example,  the  $20,545  posted  on 
August  30,  1984  increased  it  to  $409,772.^^° 

Discussion: 

For  most  of  the  nine  transactions  presented  in  this  part  of  the  report,  the 
findings  rely  solely  on  the  available  documentation.   For  this  transaction, 
however,  the  interviews  of  R.  D.  Randolph  provide  an  explanation  for  parts  of 
this  transaction  that  the  documents,  standing  alone,  would  not  suggest.  To 
probe  Randolph's  explanation,  it  is  helpful  to  break  down  the  transactions 
touching  West-Ark  Construction  into  two  parts:  the  payments  from  Madison 
Financial  to  West-Ark;  and  the  payment  from  West-Ark  to  Tucker-Smith- 
McDougal. 

Madison  Financial  to  West-Ark:  The  documents  do  not  indicate  the 
business  purpose,  if  any,  of  the  payments  by  Madison  Financial  to  West-Ark, 
but  they  likely  were  payments  for  construction  work.   West-Ark  performed 
construction  work  on  Maple  Creek.  Greentree  Farms.  Fair  Oaks.  Castle 
Grande,  Campobello.  Brittany  Point  and  Eden  Park.^^'   Randolph  does  not 
recall  when  he  was  paid  for  which  jobs,  and  he  has  no  records  that  clarify  the 
point.^^^  but  other  documentary  evidence  establishes  that  at  least  several  of 


367  CR0267. 

368  This,  in  itself,  is  not  surprising.   Madison  Rnancial  was  West-Ark's  only  customer  of  any 
consequence.    Randolph  Interview,  Mar.  9,  1995,  at  6:9-7:15.    See  also  Randolph  Interview, 
June  7,  1994,  at  10    The  June  1994  transcript  was  prepared  from  a  taped  conversation  and 
requires  some  interpretation. 

369  1C14170:  IC 14773;  IC01201;  IC01179    Paul  Castleberry  signed  each  check 

370  IC01201. 

371  Randolph  Interview,  Mar.  9,  1995.  at  24:21-27:4. 

372  Id.  at  27:7-10 
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these  projects  were  active  in  the  summer  of  1984.'"  Thus,  there  was  reason 
for  Madison  Financial  to  be  sending  money  to  West-Ark. 

Whether  the  amounts  sent  were  appropriate  is  more  difficult  to  say. 
Randolph  was  a  cattle  rancher  by  profession,  not  a  contractor.  He  formed 
West-Ark  to  do  work  for  Madison  Financial  and,  as  noted,  Madison  Financial 
was  essentially  West-Ark's  only  customer.'^* 

Madison  Financial  did  not  put  its  construction  work  out  to  bid.   Nor  did  it 
negotiate  the  price  in  any  meaningful  sense,  although  there  was  some 
understanding  that  work  would  be  charged  for  on  a  time-and-materials  basis. 
When  Jim  McDougal  would  ask  Randolph  to  undertake  some  work,  McDougal 
might  ask  Randolph  what  he  thought  the  job  would  cost,  or  Randolph  might  just 
send  Madison  Financial  a  bill,  but  typically  no  real  dickering  over  price  took 
place.'^^  The  documents  provide  no  basis  to  assess  the  reasonableness  of 
the  prices  charged. 

West-Ark  to  Tucker-Smith-McDougal:  West-Ark  records  indicate  that 
the  payment  by  Madison  Financial  to  Tucker-Smith-McDougal  (check  #496 
dated  September  6,  1984)  was  to  "repay  loan."'^®  The  documentary  evidence 
does  not  reveal  why  West-Ark  transferred  money  to  Tucker-Smith-McDougal, 
but  Randolph  has  an  explanation. 

West-Ark  made  a  series  of  five-figure  payments  to  McDougal-controlled 
entities:   four  to  Flowerwood  Farms'"  and  one  to  Tucker-Smith-McDougal. 
According  to  Randolph,  all  five  were  partial  payments  for  160  acres  of  land  in 
Pulaski  County  that  McDougal  bought  from  International  Paper  and  resold  to 
Randolph.''®  Randolph  named  the  parcel  "Dogpatch  Addition,"'" 
developed  it  and  sold  lots  to  third  persons. 


373  See  Jordan  &  Keys'  interim  report  dated  December  7.  1 994. 

374  Randolph  Interview.  Mar  9,  1995,  at  5:12-9:23. 

375  Randolph  Interview,  Mar  9,  1995,  at  85:6-86:5,  90:19-91:16,  93:6-94:7,  96:7-98:24. 

376  Randolph  doc.  044397. 

377  Numerous  payments  were  made  by  West-Ark  to  Rowerwood  Farms,  four  of  which  were 
at  least  $12,000,  in  1984;   $12,000  on  January  18,  1984;  $30,000  on  June  21,  1984;  $12,000 
on  November  5.  1984;  and  $18,400  on  December  10,  1984.    Each  of  these  payments  was 
labeled  "Land  Payment    Flowerwood  Farms." 

378  Randolph  Interview,  Mar  9,  1995,  at  35:15-39:7,  42:2-18,  43:21-48:10. 

379  Id.  at  46:24^7:4 
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Both  sales-International  Paper  to  McDougal  and  McDougal  to 
Randolph-were  contract-for-deed  transactions,  so  title  did  not  change  hands 
until  all  payments  were  made.   Randolph  does  not  remember  the  purchase 
price  but  he  does  remember  that  McDougal  did  not  complete  his  own  payments 
to  International  Paper: 

Q.        What  did  you  pay  for  the  hundred  and  sixty  acres? 

A.        I  do  not  remember  what  I  gave  the  dude  for  it  if  you  want  to  get 
down  to  it.   What  he  done,  you  see,  he  bought  it  on  contract  from  IP.  of 
course. 

Q.        Uh-huh. 

A.        And  we  had  an  agreement  with,  you  know,  a  handshake 
agreement,  so  much  money,  and  then  whenever  it,  when  the  final 
wipeout,  he  hadn't  paid  it  off.   I  had  already  developed  the  land  and  sold 
it  and  held  about  18  or  20  contracts  with  other  people,  so  I  had  to  cough 
up  another  -- 

THE  WITNESS:  Do  you  remember  how  much  it  was  Bob? 
Eighteen  or  twenty  thousand  dollars. 

MR.  McHENRY  [Randolph's  lawyer]:   Several  thousand 
dollars. 

THE  WITNESS:   Several  thousand  dollars  to  pay  IP.^ 

Whatever  the  price  was,  Randolph  did  not  pay  McDougal  on  any  set 
basis,  nor  did  he  make  out  his  checks  to  McDougal.   Instead, 

whenever  I  would  make  him  a  payment  on  this,  and  it  was  done  so  he 
don't  have  to  go  back  through  this  irregularly,  it  was  whenever  he 
needed  some  money  or  whenever  I  had  enough  money  to  make  him  a 
payment.  And  he  might  say,  make  the  check  out  to  Flowerwood  Farms. 
He  might  say  make  it  out  to  someone  else  or  make  it  out  to  someone 
else.   He  put  the  money  wherever  he  so  desired,  which  I,  of  course,  did 
not  give  a  dang  one  way  or  another  what  he  did  with  the  money.   And 
that's  how  that's,  that's  how  those  checks  came  about.^^ 

Randolph  says  he  knew  that  Tucker-Smith-McDougal  and  Flowerwood 
Farnis  were  McDougal-owned  entities  and  owned  real  estate  somewhere,  but 


380  W.  at  36:17-37:6. 

381  Id.  at  36:5-13. 
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he  does  not  know  where,  or  what  exactly  those  entities  did.^  Randolph's 
payments  to  these  entities  had  nothing  to  do  with  these  entities;  they  were 
payments  for  the  international  Paper  land. 

Q.        And  why  would  [the  money]  go  to  Rowerwood  or  other  people? 

A.        That's  where  he  wanted  them  made  to. 

Q.       And  so  Jim  would  come  to  you  and  say,  Kirby  or  R.  D.,  I  want  a 
check  payable  to  - 

A.        Yeah.   I  need  a  payment  or  I'm  running  short  on  money  or  I  might 
have  made  a  little  money  and  saved  money  to  make  a  payment. 


Q.        Did  he  give  you  any  indication  at  the  time  that  he  asked  for  the 
money  what  he  needed  it  for? 

A.  No.   Not  Jim  McDougal. 

Q.  Why  not  Jim  McDougal? 

A.  That's  right. 

Q.  He  wouldn\  tell  people  things  like  thaf 

A.  That's  rinht.^ 

Randolph  also  says  he  has  no  idea  where  the  money  went  after  it  reached 
Tucker-Smith-McDougal,  or  Flowerwood  Farms.'®^ 

The  casual  manner  in  which  these  funds  were  handled  should  not 
obscure  the  fact  that  Randolph's  explanation,  if  credited,  provides  a  justification 
for  the  funds  transfer  from  West-Ark  to  Tucker-Smith-McDougal.   True,  the 
money  for  Intemational  Paper's  Pulaski  County  property  was  owed  to 
McDougal,  and  not  to  Tucker-Smith-McDougal,  but  there  is  nothing  per  se 
unlawful  about  McDougal  directing  that  funds  owed  him  be  paid  to  somebody 
else.  Whether  Randolph's  explanation  should  be  credited,  however,  and  what 


382        Id  at  2'':11-29  14    He  later  said  he  might  have  "done  some  work  [on  Rowerwood]  if 
that  was  the  one  up  by  Conway."   Randolph  never  owned  any  property  there.    Id.  at  30:11- 
31:10,  35:22-24. 


383 

Id 

at38.2-39;11. 

384 

Id.  at  33:13-24. 
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motivation  Randolph  and  McDouga!  had  for  acting  in  this  way  are  questions  that 
cannot  be  resolved  from  the  available  evidence. 

As  shall  be  seen,  the  foregoing  discussion  applies  to  a  portion  of  the 
transaction  presented  in  Parts  VII. B.3,  VII.B.S  and  VII. C  below,  as  they  too 
involve  West-Ark  and  perhaps  Dogpatch  Addition  to  some  extent. 

2.        October  1984  deposit  of  $3.050  Into  Whitewater  from 
Great  Southern  Land.  Pembrook  Manor.  Smlth- 
McDouqal  and  Jim  McDouqal  as  trustee. 

Transaction: 

A  deposit  into  Whitewater's  account  on  October  26,  1984  totaling 
$3,050^  ($650  from  Great  Southern  Land,  $1,700  from  Pembrook  Manor, 
$500  from  Smith-McDougal  and  $200  from  a  Jim  McDouga!  trustee  account) 
cured  an  overdraft  caused  by  a  $4,81 1.19  check  (#121)  written  to  Security 
Bank  of  Paragould  posted  on  October  11.  1984.^ 

Findings: 

The  source  of  funds  used  by  Great  Southern  Land  to  make  its  $650 
payment  into  Whitewater  were  four  deposits  received  by  Great  Southern  Land 
from  August  1,  1984  through  Octotjer  22,  1984,  ranging  from  $98.00  to 
$237.88.^^  The  deposits  were  from  individuals  with  no  known  connection  to 
McDougal. 

The  McDougal  trustee  account  maintained  a  balance  of  at  least  $255.55 
from  as  early  as  June  1984.^  A  single  deposit  in  the  amount  of  $223.74 
was  made  into  the  account  on  July  12,  1984--more  than  three  months  before 
the  Whitewater  transfer.  No  transactional  detail  is  available  for  this  deposit.'®' 

Smith-McDougal's  account  was  at  Madison  Bank.   The  documents 
obtained  by  subpoena  do  not  make  It  possible  to  trace  the  funds  it  used  to 
make  the  $500  deposit  into  Whitewater. 


385  DKRT500905,  13. 

386  DKRT500905,  DKRT500917. 

387  IC13432;  IC13070;  IC24448;  IC15469. 

388  IC01225. 

389  icon  236. 
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Finally,  a  $1,530.04  deposit  from  Quapaw  Title  Co.  on  October  25,  1984 
into  Pembrook  Manor  enabled  the  company  to  make  its  $1,700  deposit  into 
Whitewater  on  the  same  day.*" 


The  documentary  evidence  does  not  permit  a  determination  of  whether 
these  deposits  have  any  relationship  to  Madison  Guaranty.^^ 

3.        November  1984  deposits  totaling  $17.566  from  Flower- 
wood  Farms  and  Madison  Marketing  Into  Whitewater. 

Transaction: 

The  Whitewater  checking  account  was  overdrawn  by  $17,707.87  as  a 
result  of  an  $18,000  payment  made  to  Citizens  Bank^  (check  #124)  posted 
on  Novembsr  6,  1984.^  The  next  day.  a  $12,000  deposit  from  Flowenwood 
Farms  was  posted,^  reducing  the  overdraft  to  $5,707.87.^^  The  account 
continued  to  be  overdrawn  until  two  more  deposits  came  in:  a  November  20, 
1984  deposit  of  $5,566.39  from  Madison  Mar1<eting;^  and  a  November  27, 
1984  deposit  of  $143.65  from  Logan  Charter  Services.^^ 

Findings  on  the  Flowerwood  Farms  deposit: 

Chart  9  depicts  the  findings.  TTie  following  text  helps  explains  the  chart; 

Flowerwood  Farms  received  a  $12,238  deposit  posted  to  its  Madison 
Guaranty  account  on  November  5,  1984,  one  day  before  its  disbursement  of 
$12,000  to  Whitewater.^*  The  primary  source  of  the  deposit  into  Flowerwood 


390  IC 15267;  IC15217.  Quapaw  Title  operated  from  a  Madison  Guaranty  office.   It  had  a 
close  business  relationship  wrth  Madison  Guaranty,  although  It  was  not  owned  t)y  McDougal,  a 
McOougal-controlled  entity  or  Madison  Guaranty. 

391  Therefore,  a  chart  of  this  transaction  has  not  been  prepared. 

392  DKRT500939. 

393  DKRT100019. 

394  DKRT500931 ;  IC24758.   "S.  McDougal*  signed  the  check  and  labeled  it  a  "Loan." 

395  DKRT100019. 

396  DKRT500932 

397  DKR 1500935.   Logan  owned  lot  13. 

398  IC24994    Bank  statenr>ents  for  Madison  Guaranty  accounts  were  not  available  for 
October-November  1984.   Therefore  no  daily  balances  are  available. 
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Farms  was  $12,000  received  from  West-Ark  for  "land  payment."^  As  with 
the  September  10,  1984  transaction  involving  Tucker-Smith-McDougal,  in  the 
two  weeks  before  West-Ark's  payment  to  Flowerwood  Farms,  it  received  money 
from  Madison  Financial:   $6,000  on  October  23,  1984  and  $6,650  on 
October  30,  1984.'^ 

This  alone,  however,  does  not  establish  that  Madison  Financial  funded 
West-Ark's  check  to  Flowenwood  Farms.   West-Ark  banked  at  First  Federal  of 
Arkansas.   Madison  Financial's  deposits  into  the  West-Ark  account  were 
analyzed.  The  available  evidence  does  not  establish  that  Madison  Financial 
funds  flowed  through  West-Ark  and  Flowenwood  Farms  to  Whitewater.   The 
account  had  money  in  it  before  the  deposits  of  October  23  and  30,  1984,  and 
deposits  from  sources  other  than  Madison  Financial  were  received  in  this 
period.""' 

Even  if  it  were  shown  that  Madison  Financial  funds  flowed  through  West- 
Ark  and  Flowerwood  Famis  to  Whitewater,  R.  D.  Randolph  has  provided  an 
explanation  as  to  why  West-Ark  paid  money  to  Flowerwood  Farms:   because 
Jim  McDougal  asked  that  payment  on  "Dogpatch  Addition'  be  made  in  this 
fashion.   If  Randolph's  testimony  is  credited,  the  transfer  from  West-Ark  to 
Flowerwood  Farms  has  a  basis  entirely  independent  of  Flowerwood  Farms'  later 
transfer  of  funds  to  Whitewater."^ 

Findings  on  the  Madison  H/larketing  deposit: 

Chart  10  depicts  the  findings.  The  following  text  helps  explain  the  chart: 

Madison  Marketing  was  an  entity  owned  by  Susan  McDougal."*"  Few 
records  document  its  existence,  but  it  apparently  functioned  to  collect  the 
advertising  agency  commissions  on  advertisements  placed  by  Madison 
Guaranty  and  its  affiliates  with  the  media.  Madison  Guaranty  and  its  affiliates 
placed  a  significant  amount  of  advertising.  Typically,  an  advertising  agency 
receives  15  percent  of  all  fees  paid  for  advertising.  The  McDougals  apparently 
decided  that  outside  advertising  agencies  added  little  value  to  the  process. 


399  IC25585.    R.  D.  Randolph  signed  this  check. 

400  IC15207;  IC25598.   Both  checks  were  signed  by  Paul  Castleberry. 

401  Randolph  doc  044318-1:     Specifically,  another  $9,992  was  received  on  October  30, 
1984. 

402  See  Part  VII. B  1  above. 

403  The  1 986  Report  of  Examination  indicates  that  Madison  Marketing  was  incorporated  by 
Lisa  Aunspaugh.    PMS0477.   The  Secretary  of  State  has  no  record  of  such  incorporation.    It  Is 
not  clear  that  Madison  Marketing  had  any  purpose  except  to  collect  15  percent  of  advertising 
expenditures. 
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Therefore,  they  set  up  Madison  Marketing  and  kept  the  15  percent 
themselves.**^ 

The  analysis  of  this  November  20,  1984  deposit  into  Whitewater  from 
Madison  Marketing  of  $5,566  is  made  difficult  by  the  absence  of  November 
1 984  bank  statements.   What  is  apparent  from  Madison  Marketing's  account  is 
that  many  large  deposits  were  made  during  the  month  of  November.  Thus,  the 
documentary  evidence  does  not  permit  the  determination  of  any  one  source  of 
the  $5,566  disbursement  to  Whitewater.  For  example,  a  deposit  of  $45,171 
was  made  into  Madison  Marketing  from  Madison  Financial  on  November  5, 
1984.**'^  On  November  16,  1984,  a  $14,956  deposit  was  made  into  Madison 
Marketing's  account  including  $5,035  from  Whitener  &  Associates.***  Once 
again,  the  evidence  does  not  reveal  whether  business  relationships  among 
those  entities  might  have  warranted  the  funds  transfers  at  issue.   In  this 
instance,  it  may  be  especially  difficult  to  detennine  the  business  purpose  of 
particular  transfers,  because  Madison  Marketing  arranged  advertising  for  most 
of  the  McDougal-controlled  entities. 

4.        November-December  1984  deposit  Into  Whitewater  of 
$9.310  from  Tucker-Smlth-McDouqal.  Rolling  Manor  and 
Jim  McDougal  as  trustee. 

Transaction: 

A  check  for  $6,000*°^  (check  #126  payable  to  Citizens  Bank  for  pay- 
ment on  the  mortgage  loan***)  was  posted  to  Whitewater's  checking  account 
on  November  29,  1984,'^  creating  a  $5,886.35  overdraft.  Eight  days  later  on 
December  7,  1984,  a  $9,310  deposit"""  ($7,100  from  Pembrook,  $1,600  from 
Tucker-Smith-McDougal,  $330  from  Rolling  Manor  and  $280  from  a  Jim 
McDougal  trustee  account)  was  posted  to  the  account,  creating  a  positive 


404  PM!^04 77;  RTCKC89 10-11. 

405  IC25583. 

406  IC 16396;  ICI6512. 

407  DKRT500937. 


408  On  October  30,  1984,  Jim  McDougal  wrote  to  Citizens  Bank:   "We  are  unable  to  make 
the  $24,000  principal  reduction  on  the  Whitewater  note.    However,  I  am  enclosing  an  $18,000. 
payment  and  we  will  be  able  to  make  an  additional  $6,000.  payment  within  30  days." 
CBF0335.   The  documents  do  not  reflect  how  McDougal  planned  to  obtain  the  $6,000  within  30 
days;  Whitewater  had  no  money  in  Its  checking  account. 

409  DKRT100019. 

410  DKRT500923. 
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balance  of  $3,423.65.'*"  Three  days  later  on  December  10,  1984,  a 
$3,276.18  Whitewater  check  written  to  the  Bank  of  Cherry  Valley*'^  to  service 
McDougal's  loan  was  posted.   Because  of  these  deposits,  the  account  had 
sufficient  funds  to  cover  it. 

Findings: 

The  deposits  from  Tucker-Smith-McDougal  ($1,600)  and  Rolling  Manor 
($330)  into  Whitewater  are  relatively  small.   The  money  used  to  make  these 
deposits  came  from  several  individuals. 

The  source  of  funds  enabling  the  Jim  McDougal  trustee  account  to 
disburse  $280  to  Whitewater  was  provided  at  least  several  months  earlier.   The 
last  deposit  into  that  account  was  in  July  1984.'*'^ 

The  funds  enabling  Pembrook  Manor  to  disburse  $7,100  to  Whitewater 
were  posted  to  Pembrook's  account  one  day  earlier  from  Quapaw  Title  Co.  in 
the  amount  of  $7,109.20."'^  A  check  stub  in  Quapaw  Title's  documents  said 
that  ihe  money  came  from  a  Berkau,  who  apparently  had  bought  a  lot  at 
Pembrook  Manor.*'* 

5.  January  1985  deposit  into  Whitewater  of  $4.660  from 
Rolling  Manor.  Flowerwood  Farms.  Pembrook  Manor. 
Tucker-Smlth-McDouqal  and  SmIth-McDougal. 

Transaction: 

On  January  10,  1985,  Whitewater  received  a  deposit  of  $4,660:   $1,500 
from  Rolling  Manor;  $1,430  from  Flowerwood  Farms;  $730  from  Pembrook 
Manor;  $600  from  Tucker-Smith-McDougal;  and  $400  from  Smith-McDougal. 
This  increased  the  account  balance  from  $435.27  to  $5,095.27.'"*  One  day 
later,  check  #128  written  to  the  Bank  of  Cherry  Valley  for  $5,071.23  was  posted 


411 

DKRT400541 

412 

DKRT500926. 

413 

IC01236. 

414 

IC00746;  ICI7050. 

415  IC22485.  The  next  check,  for  four  dollars,  paid  the  Pulaski  County  Clerk,  apparently  for 
recording  Berkau's  deed    Id 

416  DKRT501035,  37. 
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to  the  account.  The  previous  $4,660  deposit  was  sufficient  to  cover  this 
payment,  leaving  a  balance  of  $24.04/'^ 

Findings: 

The  deposits  into  Whitewater  from  Tucl<er-Smith-McDougal  ($600), 
Pembrook  Manor  ($730)  and  Rolling  Manor  ($1,500)  are  small  relative  to  the 
prior  deposits  received  by  each  entity.   No  evidence  has  been  identified  linking 
these  deposits  to  Madison  Guaranty. 

Flowerwood  Farms  received  deposits  from  several  sources  shortly  before 
it  disbursed  $1,430  to  Whitewater: 

•  On  December  11,  1984,  Flowerwood  received  $18,400  from  West- 
Ark  Construction.'"*  According  to  R.  D.  Randolph,  this  was 
another  in  the  series  of  his  payments  for  Dogpatch  Addition;  he 
has  no  idea  what  Flowenwood  Farms  did  with  the  money/" 

•  From  December  11,  1984  through  January  9,  1985,  however, 
Flowenwood  also  received  deposits  totaling  $1,711  from  several 
individual  sources."^" 

Both  sets  of  deposits  exceed  the  $1,430  disbursement  to  Whitewater.  Hence, 
money  being  fungible,  the  documentary  evidence  does  not  disclose  the  source 
of  the  funds  used  to  make  Flowerwood  Farms'  transfer  of  funds  to  Whitewater. 

6.        January  1985  deposit  Into  Whitewater  of  $1.000  from 
Flowerwood  Farms. 

Transaction: 

On  January  25,  1985.  a  $1,000  deposit,  consisting  of  a  check  written  on 
Whitewater's  checking  account  at  Madison  Guaranty,  was  posted  to  White- 
water's escrow  account  at  Citizens  Bank,  increasing  the  escrow  account's 
balance  to  $1,478.48."^'   The  disbursement  from  Whitewater's  Madison 


417  DKRT501035;  IC17841 

418  IC00787;  IC16856. 

419  Randolph  Interview,  Mar.  9,  1995,  at  47:17-48:10. 

420  IC00787;  IC01569. 

421  DKRT400477:  DKRT501045.  The  "merrxD"  line  on  the  check  reads  "Deposit  Acct 
31 7-5,'  which  is  the  number  for  Whitewater's  escrow  account  at  Citizens  Bank. 
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Guaranty  checking  account  was  posted  to  that  account  on  January  28, 
igSS.*"  There  would  not  have  been  enough  money  in  the  checking  account 
to  cover  the  check  but  for  the  fact  that  the  same  day,  January  28,  1 985,  the 
Whitewater  checking  account  had  received  a  deposit  of  $1,000  from 
Flowerwood  Farms,*^^  increasing  the  balance  of  Whitewater's  checking 
account  from  $446.07  to  $1,446.07/^*  Later,  on  February  6,  1985,  a  Citizens 
Bank  loan  payment  for  $2,303.78  reduced  the  Citizens  Bank  escrow  account 
balance  to  $19.53."" 

Findings: 

Chart  1 1  depicts  the  findings.   The  following  text  helps  explain  the  chart: 

On  January  21,  1985,  Flowenwood  Farms'  account  had  a  balance  of  just 
$867.'*^  Tv.o  days  later,  Flowenwood  Farms  received  a  deposit  of  $28,500, 
drawn  on  Bill  Henley's  account  at  Madison  Guaranty,"^^  which  increased 
Flowerwood  Farms'  account  balance  to  $29,267. 

Earlier,  on  January  10,  1985,  Henley's  account  received  $46,000  from 
Madison  Real  Estate."^®  In  turn,  Madison  Real  Estate  received  $46,000  from 
Madison  Financial  posted  to  its  account  the  next  day."^  From  these  facts,  a 
connection  can  be  made  from  Madison  Financial  to  Flowerwood  Farms  with 
respect  to  $28,500.   The  only  deposit  into  Flowerwood  Farms  during  this  period 
was  the  Henley  deposit.   Hence,  without  the  Henley  money,  Flowerwood  Farms 
would  not  have  been  able  to  disburse  the  full  $1,000  to  Whitewater--at  most,  it 
could  have  transferred  all  of  the  $867  it  had  in  its  account.  Therefore,  the 
amount  as  to  which  traceability  between  Madison  Financial  and  Whitewater  can 
be  established  is  $133--the  difference  between  the  $1,000  Flowerwood  Farms 
disbursement  to  Whitewater  and  the  $867  balance  in  Flowerwood  Farms' 
account  before  the  Henley  deposit.  The  available  evidence  does  not  disclose 
the  underlying  basis  for  the  transactions  between  Bill  Henley  and  Madison  Real 
Estate,  or  between  Madison  Real  Estate  and  Madison  Financial  Corporation. 


422  DKRT1 00977;  DKRT501035 

423  DKRT501041. 

424  DKRT501035 

425  DKRT400478 

426  IC01569 

427  Account  number  3311634.    IC01 61 0,  IC 18441 

428  IC1 7837;  IC1 7672. 

429  IC01568;  IC  17776;  IC17929. 
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7.        February-March  1985  deposit  into  Whitewater  of  $5.800 
from  Tuciter-Smith-McDouqai.  Pembroolc  Manor.  Rolling 
Manor  and  Smith-Tuclter-McDouqal. 

Transaction: 

For  three  weeks  starling  February  21,  1985,  the  Whitewater  checking 
account  at  Madison  Guaranty  was  overdrawn.  Check  #133  was  written  from 
the  Whitewater  checking  account  for  $1,625  payable  to  Charles  James  for 
"Accounting  Fee,"  and  was  posted  February  21,  1985.**'  This  check  left  the 
account  overdrawn  by  $1,192.06.'"'   One  week  later  on  February  28.  1985.  a 
$1,000  check  to  Whitewater's  Citizens  Bank  escrow  account  was  posted  to 
Whitewater's  checking  account,  increasing  the  checking  account's  overdraft  to 
$1,906.93.*^^ 

On  March  13,  1985,  with  the  account  still  overdrawn,  a  $3,000  check 
written  to  Chris  Wade  was  posted  to  the  Whitewater  checking  account, 
increasing  the  overdraft  to  $4,891.03.*^  This  is  one  of  the  two  unexplained 
payments  to  Wade  or  Ozarks  Realty  discussed  earlier.*** 

The  same  day,  two  deposits  amounting  to  $5,800  were  posted.*^  The 
first  was  $2,500  from  Tucker-Smith-McDougal.*^  The  second  was  $3,300 
from  the  following:   Pembrook  Manor  ($900);  Rolling  Manor  ($1 ,900);  and 
Smith-Tucker-McDougal  ($500).""^  Together,  the  two  deposits  cleared  up  the 
overdraft.*^ 


430  DKRT501052;  IC02179. 

431  DKRT501045;  IC02179 


432  Other  miscellaneous  items  were  posted  to  Whitewater's  checking  account  between 
February  21  and  Febaiary  28,  1985.    IC02179 

433  DKRT501060;  IC02180. 

434  See  Parts  IV.A.3  and  VI. E  above.  The  other  Is  discussed  in  Part  VII. B.8  below. 

435  DKRT501058,  DKRT501065;  DKRT501066;  IC02180. 

436  DKRT501065 

437  DKRT501066 

438  IC02180 
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Findings: 

On  January  31,  1985,  after  two  deposits  for  $5,301  had  been  posted 
($1,365  from  Harold  Allen  Mortgage  Co.  and  $3,936  from  R&F  Investment*^), 
the  balance  of  the  Tucker-Smith-McDougal  account  at  Madison  Guaranty 
(taking  into  account  nominal  charges)  was  increased  from  $648.99  to 
$5,953.22.**°   Later,  four  deposits,  including  a  $1,150  deposit  from  an  un- 
known source**'  and  three  checks  were  posted  to  the  account.   One  of  the 
checks  drawn  was  $3,000  to  Jim  McDougal  on  February  7,  1985.**^  These 
transactions  left  a  balance  of  $2,572.31  just  before  the  $2,500  disbursement  to 
Whitewater  on  March  13,  1985.**^  Therefore,  the  funds  used  for  this  White- 
water disbursement  were  covered  by  the  deposits  listed  above  and  have  no 
known  connection  to  Madison  Guaranty. 

Similarly,  the  money  that  funded  disbursements  into  Whitewater  from 
Pembrook  Manor  ($900)  and  Rolling  Manor  ($1 ,900)  came  from  several 
individuals  who  have  no  known  connection  to  Madison  Guaranty.   The  ultimate 
source  of  funds  for  the  $500  Smith-Tucker-McDougal  deposit  has  not  been 
established;  that  entity  did  not  maintain  its  account  at  Madison  Guaranty. 

8.        April  1985  deposit  into  Whitewater  of  $24.4S6  from 
Flowerwood  Farms. 

Transaction:*** 

The  $25,000  check  #137  to  Ozarks  Realty  Co.  discussed  previously*** 
was  posted  to  Whitewater's  checking  account  on  April  1,  1985,  creating  a 
$24,470.90  overdraft.**®  Eight  days  later  on  April  9,  1985,  a  deposit  into 


439  IC01577;  IC23008;  RTCKC0234. 

440  IC02165,  IC01577. 

441  A  Madison  Financial  check  dataibase  indicates  that  the  deposit  was  received  from  First 
Mortgage  Inc  ,  which  had  no  known  connection  to  Madison  Guaranty.   CR0536. 

442  IC02165,  IC23369. 

443  IC02166 

444  Between  this  transaction  and  the  next  one,  Mrs.  Clinton  and  her  law  firm  started  to 
represent  Madison  Guaranty  in  connection  with  a  proposed  acquisition  of  a  brokerage  and  a 
proposed  offenng  of  preferred  stock.   That  work,  which  continued  until  the  summer  of  1 986,  is 
beyond  the  scop>e  of  this  report. 

445  See  Parts  IV  A.3  and  VI. E  above. 

446  DKRT101156;  DKRT101152. 
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Whitewater  from  Flowerwood  Farms  was  made  for  $24,455.90.   After  that 
deposit,  the  account  remained  overdrawn  by  $15.00.*^^ 

Findings: 

Chart  12  depicts  the  findings.   The  following  text  helps  explain  the  chart: 

The  source  of  Flowerwood  Farms'  $24,456  deposit  into  Whitewater  on 
April  9,  1985  was  proceeds  of  a  $135,000  loan  from  Stephens  Security  Bank 
deposited  into  Flowenwood  Farms'  account  on  April  3,  1985.'*^  A  Truth-in- 
Lending  disclosure  statement  dated  April  3,  1985  indicates  that  this  loan  was  a 
demand  note  due  in  one  year  on  April  3,  1986,  bearing  interest  at  13  percent. 
The  disclosure  statement  also  indicates  that  "real  estate"  was  security  for  the 
loan.'**'  The  Stephens  Security  Bank  loan  was  eventually  paid  off  in  January 
and  April  198b  in  part  with  funds  originating  from  Madison  Financial  and  in  part 
with  a  loan  from  David  Hale's  Capital  Management  Services. 

On  January  7,  1986,  the  McDougals'  joint  account  at  Madison  Guaranty 
was  credited  with  a  $75,949  deposit  received  from  Madison  Financial.'**  On 
January  23,  1986,  a  check  for  $40,000  drawn  against  the  McDougals'  account 
was  paid  to  Stephens  Security  Bank.*^'   This  payment  was  applied  directly  to 
the  principal  balance  of  the  Flowenwood  Farms  loan,  reducing  it  to  $95,000.**^ 
Hence,  the  $75,949  Madison  Financial  deposit  into  the  McDougals'  account 
enabled  them  to  fund  the  payment  to  Stephens  Security  Bank.   This  repaid  in 
part  Stephens  Security  Bank's  earlier  loan  to  Flowerwood  Farms. 

On  April  8,  1986,  the  McDougals  deposited  $300,000  into  their  joint 
account  from  Capital  Management  Services,  run  by  David  Hale.*^  Using 
those  proceeds,  the  McDougals  funded  another  payment  to  Stephens  Security 
Bank.   A  check  was  posted  to  the  McDougals'  account  on  April  8,  1986  for 
$1 1 1,524."^  This  retired  the  Flowenwood  Farms  loan.*^ 


447  RTCKC0460. 

448  IC00969;  1C32290. 

449  SSB3. 

450  IC00748;  IC42743. 

451  SSB5;  IC00750,  IC06172. 

452  SSP6. 

453  IC02154;  IC52550    Hale's  loan  is  discussed  in  greater  detail  in  Part  VIII.C  below. 

454  IC02154;  1052408 
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It  is  possible  that  the  Capital  Management  Services  loan  entirely  funded 
the  ultimate  deposit  to  Whitewater,  as  the  payment  to  Stephens  Security  Bank 
funded  by  the  Capital  Management  loan  exceeded  $25,000.   It  also  is  possible 
that  Madison  Financial's  $75,949  payment  to  the  McDougals  of  January  7,  1986 
could  have  entirely  funded  the  deposit  to  Whitewater,  as  the  payment  to 
Stephens  Security  Bank  funded  by  the  Madison  Financial  money  also  exceeded 
$25,000.   Because  money  is  fungible,  neither  possibility  can  be  proved,  or 
disproved,  from  the  available  evidence  standing  alone. 

Th)3  transaction  (and,  in  part,  the  previous  transaction),  unlike  the  others 
discussed  here,  funded  a  payment  by  Whitewater  to  Chns  Wade,  a  business 
associate  of  McDougal,  whereas  the  others  funded  payments  to  lenders  (i.e., 
banks)  unaffiliated  with  McDougal.   The  $24,456  deposit  from  Flowerwood 
Farms  to  Whitewater  was  passed  to  Chris  Wade  through  a  $25,000  check 
written  from  the  vyhitewater  account  on  March  22,  1985."^ 

9.        November  1985  deposit  Into  Whitewater  of  37.500  from 
l^adison  H^ariceting. 

Transaction: 

A  $7,500  deposit  from  Madison  Marketing  on  November  8,  1985  funded 
a  November  15,  1985  payment  on  Govemor  Clinton's  loan  at  Security  Bank  of 
Paragould  in  the  amount  of  $7,322.42.*^ 

Findings: 

Chart  13  depicts  the  findings.  The  following  text  helps  explain  the  chart: 

The  analysis  of  this  transaction  is  similar  to  the  analysis  of  the  Madison 
Marketing  deposit  into  Whitewater  of  a  year  earlier.   Here  again,  within  several 
weeks  of  the  disbursement  at  issue,  Madison  Marketing  received  many  large 
deposits  from  related  entities,  including  deposits  from  Madison  Guaranty, 
Madison  Financial  and  Whrtener  &  Associates  of  $89,294  on  October  25, 
1985"^  and  $27,1 10  on  October  29.*^  Another  deposit  was  received  from 


455(.. .continued) 

455  SSB6 

456  As  discussed  below,  on  one  other  occasion  funds  appear  to  have  "passed"  through 
Whitewater,  although  the  evidence  does  not  reveal  why  See  Part  VIII. A  below  (discussing 
$30,000  McDougal  "bonus"). 

457  RTCKC0396,  RTCKC0470;  DKRT200776. 

458  IC06632. 

459  IC07427. 
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Campobello  Properties  for  $14,375  on  October  30.'^  By  that  date 
(October  30,  ,985),  Madison  Marketing  had  an  account  balance  of 
$156,236.'**'   Eight  days  later,  on  November  8,  1985,  the  Madison  Marketing 
account  balance  dropped  to  $23,837  after  the  $7,500  disbursement  to 
Whitewater.''*^  The  evidence  thus  far  reviewed  does  not  reveal  the  nature  of 
these  transactions  between  Madison  Guaranty,  Madison  Financial  and  Madison 
Marketing. 

C.       Similar  patterns  in  the  McDouqals'  personal  financial 
activity. 

From  this  funds-tracing  work,  a  pattern  emerges.   More  and  more,  the 
McDougals  lacked  the  money  to  pay  their  personal  debts,  so  increasingly  they 
transferred  money  between  entities  they  owned  or  controlled  to  cover  their 
obligations  to  third  persons.   While  the  focus  here  is  Whitewater  and  the 
McDougals'  other  dealings  have  not  been  studied  in  great  depth,  the  same 
pattern  emerges  with  respect  to  some  of  their  other  dealings.   Thus,  from  mid- 
1984  through  mid- 1985,  the  McDougals  participated  in  a  number  of  large 
transactions  that  transferred  funds  among  McDougal-controlled  entities  and 
Madison  Guaranty.   Here  are  a  few  examples  from  the  same  time  period  as  the 
nine  transactions  discussed  immediately  above: 

Payment  on  the  Worthen  Bank  debt,  July  1984:  As  described  above, 
McDougal  had  borrowed  $142,186.09  in  June  1983  to  acquire  more  Madison 
Guaranty  stock.**'  To  pay  Worthen  in  part.***  McDougal  wrote  check  #323, 
for  $27,623.15,  which  was  posted  to  the  McDougals'  joint  account  at  Madison 
Guaranty  on  July  6,  1984.***  The  payment  would  have  caused  an  overdraft 
but  for  a  $34,000  deposit  posted  to  the  joint  account  the  same  day.'***  The 
deposit  came  from  Flowerwood  Farms  ($31,500)  and  Tucker-Smith-McDougal 


460  ICO.  555. 

461  ICC0447. 

462  IC00453. 

463  Note  #200679.  WRTC00370    See  Part  V.A.2.a  above. 

464  The  Madison  Financial  check  database  (CR0545)  listed  a  June  27,  1984  check  from 
McDougal  to  Worthen  Bank,  compnsed  of  pnncipal  of  $10,000  and  interest  of  $17,623.15.  A 
copy  of  the  check  was  not  available. 

465  IC01232    In  the  pages  the  follow,  frequent  reference  will  be  made  to  the  McDougals' 
pint  account  at  Madison  Guaranty,  #424.   In  the  years  1984-86,  hundreds  of  thousands  of 
dollars  flowed  through  this  account. 

466  IC01232. 
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($2,500).*"  In  turn,  Flowerwood  Farms  had  received  a  $30,000  deposit  just 
three  days  earlier,  on  July  3,  1984,  from  R.  D.  Randolph.**® 

Payment  on  the  Union  Bank  debt,  September  1984:  Between 
October  1980  and  February  1981,  McDougal  had  borrowed  $396,500  from 
Union  Bank  to  finance  his  Madison  Bank  stock  purchases  and  a  car.*"  As 
noted  above,  in  February  1984,  the  McDougals  had  paid  down  the  Union  Bank 
loan  by  $100,000  ($143,217  with  interest),  by  borrowing  that  sum  in  two  loans 
from  Madison  Guaranty.*^"  On  September  12,  1984,  McDougal  made  a 
furthsr  payment  on  this  loan  by  writing  a  check  for  $51,165.83  on  the 
McDougals'  joint  account  at  Madison  Guaranty.*'''   This  reduced  the 
outstanding  balance  of  the  Union  Bank  loan  by  $30,000  to  $261,81 1.87;  the 
remaining  $21,165.83  apparently  was  applied  to  accrued  interest.*^^  One  day 
earlier,  on  September  11,  1984,  a  deposit  was  made  to  the  McDougals'  joint 
account  in  the  amount  of  $51,000  from  an  account  at  First  Commercial  Bank. 
The  available  evidence  does  not  disclose  the  identity  of  the  payor.*^^ 

Payment  on  Pulaski  Bank  &  Trust  Company  debt,  February  1985: 

The  McDougals  appeared  to  have  borrowed  $175,000  from  Pulaski  Bank  & 
Trust  Company  on  December  31,  1984  for  the  purchase  of  a  house.*^*  The 
loan  was  payable  in  121  days  on  May  1,  1985,  with  interest  accruing  at 
13.5  percent.*"  It  is  not  certain  when  the  McDougals  bought  the  house,  but 
a  Madison  Guaranty  residential  loan  application  completed  in  February  1985 
indicates  that  the  McDougals  purchased  a  house  in  1985  for  $175,000.*^® 


467        IC01169;  IC01258;  CR0532. 


468  icon 69;  CR0532    A  $30,000  check  dated  June  21,  1984  was  posted  against 
Randolph's  West-Ark  Constmction  account  on  July  5,  1984    Randolph  doc.  044393;  IC01161. 
Randolph  doc  044309.   Randolph  said  this  was  another  of  his  payments  for  Dogpatch  Addition. 
Randolph  Interview,  Mar  9,  1995,  at  42:2-18    Also  on  June  21,  1984,  West-Ark  received  a 
deposit  for  $24,500.   The  source  of  this  deposit  is  not  known,  but  review  of  the  Madison 
Financial  check  database  suggests  that  Madison  Financial  was  not  the  source. 

469  WRTC00123;  WRTC00125.    See  Pari  IV.B.3.b  above. 

470  WRTC00103;  RTCKC6592;  RTCKC11329.    See  Part  VLB  above. 
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IC01215;  IC14779. 

472 

WRTC00121. 

473 

IC01215;  IC14658. 
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RTCKC 19548-49;  RTCKC6629 
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The  McDougals  obtained  another  $360,000  loan  from  Madison  Guaranty 
on  February  22,  1985.   The  loan  application  described  the  use  of  proceeds  as 
"remodel.""^  The  loci,  bearing  interest  at  10.81  percent,  was  due  in  equal 
monthly  installments  of  $3,376.78  until  April  5,  2000,  when  a  balloon  payment 
of  $303,616.58  was  due."^*  On  February  22,  1985,  Madison  Guaranty 
cashier's  check  #2218,  for  $351,502.80,  was  issued  payable  to  James  B. 
McDougal.''^*  The  cashier's  check  was  deposited  in  the  McDougals'  joint 
account  the  same  day.**"  Three  days  later,  McDougal  used  check  #615  from 
this  account,  for  $178,301.02,  to  pay  off  the  Pulaski  Bank  loan.**' 

The  McDougals  also  used  the  proceeds  of  the  remodeling  loan  to  pay  off 
five  earlier  Madison  Guaranty  loans  on  February  22,  1985.  with  combined 
outstanding  balances  of  $90,000  ($95,562.62  with  interest):"^ 

#1 149  $5,000  ($5,313.58),  originated  March  9.  1983;'^ 

#5401  $5,000  ($5,342.73),  originated  August  1,  1983;*^ 

#5827  $8,000  ($8,163.45).  originated  December  29.  1983;'^ 

#5902  $13,000  ($13,815.04).  originated  January  31.  1984;*^ 

#1592  $59,000  ($62,927.82).  originated  February  24,  1984."*^ 


477  RTCKC06629. 

478  RTCKC17259. 


479  IC24145,  RTCKC17394.  The  $8,497  difference  between  tfie  loan  amount  and  tfie  net 
proceeds  disbursed  was  a  ban  fee  ($7,200)  and  "advance  interest'  ($1,297). 

480  IC02150. 

481  IC02150;  1024129;  IC24130    On  tfie  cfieck,  "Pulaski  Bank*  was  crossed  out  and 
"Madison  Bank"  was  wntten  in    Tfie  cfieck  was  stamped  on  the  back  by  Madison  Guaranty. 
The  memo  line  on  the  check  (which  is  difficult  to  read)  appears  to  read  "Pulaski  Bank  Payoff  #4 
Betswood  Mortgage." 

482  1002150;  IC23855. 

483  RTCKC6558 

484  RTCKC6575 

485  RTCKC6578 

486  RTCKC6581 

487  RTCKC6601 . 
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These  loan  repayments  account  for  all  but  $77,639  of  the  remodeling  loan 
proceeds.  At  the  end  of  February,  the  McDougals  had  a  $69,102  balance  in 
their  Madison  Guaranty  checking  account.'*** 

The  remodeling  loan  never  was  repaid.  The  RTC  filed  a  proof  of  claim 
against  Jim  McDougal's  bankruptcy  estate  on  January  29,  1992,  listing  this  loan 
with  $360,381.85  of  outstanding  principal.'**'  The  RTC  also  obtained  a  judg- 
ment against  Susan  McDougal  for  the  outstanding  amount.   This  judgment  has 
been  transferred  to  a  joint  venture  in  which  the  RTC  has  an  interest. 

Another  payment  on  the  Union  Bank  debt,  April  1985:  As  noted,  in 
February  1984,  McDougal  had  taken  out  two  Madison  Guaranty  loans  (#1591 
and  #1592)  to  fund  a  principal  reduction  on  the  $396,000  Union  Bank  loan 
dating  from  1980-81  that  McDougal  had  used  to  buy  Madison  Bank  stock  and  a 
car.   By  April  1985,  loan  #1591  was  overdue.   On  April  19,  1985,  check  #196 
for  $86,612.68  was  posted  against  Flowerwood  Farms'  Madison  Guaranty  bank 
account,  creating  a  $50,919.18  overdraft  by  the  end  of  that  business  day.'*^ 
The  notation  on  the  check  is  "Loan  #1591.'*''   A  Madison  Guaranty  loan 
payment  history  confirms  that,  on  April  17,  1985.  $86,612.68  was  posted  to 
McDougal's  loan  #1591,  retiring  the  loan.*" 

Flowerwood  Farms'  overdraft  was  cured  with  a  $55,000  deposit  posted 
on  April  22,  1985  and  received  from  funds  drawn  on  the  McDougals'  joint 
account.'*'^  The  next  day,  this  check  (#699)  was  posted  against  the 
McDougals'  joint  account.  After  posting  this  payment,  the  account  was 
overdrawn  by  $28,077.82.'**'  The  account  remained  overdrawn  until  May  1, 
1985,  when  a  $29,209.30  deposit  was  received.'*'* 


488  IC002150 

489  PMS0583,  87  (reference  not  found  on  document,  but  falls  into  togical  sequence). 

490  IC00969;  IC32290    Earlier,  on  April  3,  1985,  Ftowerwood  Farms  received  a  $135,000 
deposit  from  proceeds  of  a  loan  from  Stephens  Security  Bank,  increasing  tfie  account  balance 
to  $136,550.91 .   As  discussed  above,  among  otfier  items  funded  by  tfiis  deposit  was  a 
$24,455.90  payment  to  Whitewater  posted  to  the  account  on  April  9,  1985.    IC00969;  IC32803. 

491  IC39377. 

492  RTCKC6569,  RTCKC65e5. 

493  IC00969;  IC39431,  IC39610. 

494  IC00980. 

495  IC02498    The  Madison  Financial  check  database  reveals  that  the  deposit  was  from 
"Execucar  ■   CR0585-586    A  check  was  written  on  the  McDougals'  account  to  Execucar  for  an 
identical  amount  eariier  on  Apnl  22,  1985.    IC39500. 
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Another  payment  on  the  Union  Bank  debt,  May  1985:  On  May  24, 

1985,  Jim  McDougal  obtained  an  $85,000  unsecured  loan  from  Madison 
Guaranty.   It  was  posted  to  the  McDougals'  joint  account  on  May  28,  1985.'*^ 
The  loan  was  scheduled  to  mature  on  November  24,  1985  and  bore  interest  at 
10.31  percent.   On  May  24,  1985,  a  check  (#760)  on  the  joint  account  for 
$83,233.29  was  written  to  Union  Bank.'**^  The  payment  reduced  the 
outstanding  balance  of  the  Union  Bank  loan  from  $261,81 1.87  to  $200,000.'*'® 
Jim  McDougal  may  have  repaid  Union  Bank  in  part,  but  he  never  paid 
more  than  a  minimal  sum  to  Madison  Guaranty.  According  to  a  loan  payment 
history,  on  May  23,  1986  a  $2,000  principal  payment  was  made,  reducing  the 
loan  balance  to  $83,000.*^  The  balance  of  the  loan  and  interest  due  had  not 
been  paid  as  of  January  29,  1992,  the  date  of  the  RTC's  proof  of  loss  filing  in 
Jim  McDougal's  bankruptcy  proceeding. ''^ 

Another  payment  on  the  Worthen  Bank  debt,  June  1985:  Jim 

McDougal  executed  an  extension  agreement  for  his  loan  at  Worthen  Bank  on 
June  20,  1985.   (This  was  the  loan  that  financed  some  Madison  Guaranty 
stock.)  The  extension  agreement  indicates  a  $30,105  payment  ($13,250  for 
principal  and  $16,855.1 1  for  interest)  was  made  in  connection  with  this 
renewal. *°'  The  payment  was  drawn  on  the  McDougals'  joint  account.^ 


496        IC02500;  RTCKC6654. 


497  IC33892,  93.  The  transaction  detail  is  partially  obscured  on  the  microfilm.   However,  a 
letter  from  Jim  McDougal  to  Union  Bank  on  May  24,  1985  states,  "Enclosed  is  my  check  for 
$83,233.29  for  payment  on  note  #1508331 .  This  is  a  principal  reduction  of  $61 ,81 1 .87  and  an 
interest  payment  of  $21,421.42.'  WRTC00169. 

498  WRTC00121 .    In  a  credit  file  memo  dated  May  17,  1985,  Bill  Staed  of  Union  Bank 
comments: 

Within  the  next  few  days,  McDougal  will  pay  the  interest  current  on  his  loan, 
which  has  a  principal  balance  of  approximately  $260,000,  arxj  will  also  reduce 
that  outstanding  principal  balance  to  $200,000.   He  will  of  course  need  an 
extension  of  the  balance.   Our  bank  has  extended  a  commitment  to  John 
Latham,  who  is  Chairman  of  Madison  Guaranty  Savings  &  Loan  here  in  Little 
Rock  for  $100,000,  with  which  to  purchase  the  Smiths'  interest  in  the  Madison 
Bank  &  Trust.    I  extended  this  commitment  a  month  or  so  ago,  but  the  sale  of 
the  stock  from  the  Smiths'  to  l^ttiam  has  not  yet  taken  place  since  the  regula- 
tory approval,  apparently  from  FDIC,  has  not  yet  taken  place  ....    If  the  sale 
of  the  stock  to  Latham  is  not  aF>proved  by  the  regulators,  we  will  have  to  go 
back  to  the  drawing  board  and  determine  what  our  course  of  action  will  be. 

WRTC00124. 

499  RTCKC6572. 

500  PMS0583,  87  (not  on  document,  but  in  sequence). 

501  WRTC00368. 
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D.       Testimony  about  the  McDouqats'  handling  of  funds. 

These  transactions,  like  the  transactions  related  to  Whitewater  described 
in  the  previous  section,  reflect  a  consistent  approach  to  funding  shortfalls  in 
obligations  of  the  McDougals  and  McDougal-controlled  entities.   As  shown,  the 
McDougals  oftpn  moved  funds  to  prevent,  or  cure,  overdrafts.   Nevertheless, 
many  overdrafts  occurred,  if  only  for  a  few  days,  and  thus  would  show  up  on 
the  books.  Some  of  these  overdrafts  were  conspicuously  large.  At  his  criminal 
trial  in  1990.  Jim  McDougal  was  asked  about  the  biggest  of  the  overdrafts,  the 
Madison  Financial  overdraft,  which  ultimately  grew  to  over  $2  million  before 
being  converted  into  an  investment.**"  McDougal  testified: 

Q.        The  company.   Madison  Financial  was  overdrawn  in  its 
bank  account  quite  regularly,  wasn't  it? 


don't  know,  I'm  not  the  bookkeeper 


504 


He  was  then  shown  a  document  that  he  had  signed,  converting  the  overdraft  to 
a  promissory  note. 

Q.        So,  it  was  brought  to  your  attention  from  time  to  time  about 
the  overdraft  position  of  Madison  Financial? 

A.        Yes,  sir,  apparently.^ 

Steve  Cuffman  was  an  attorney  who  became  chairman  of  Madison 
Guaranty  when  Jim  McDougal  was  removed  in  July  1986.   In  an  interview 
conducted  in  1994,  Cuffman  described  Madison  Financial's  overdrafts  as 
follows: 

Q:        ...  What  about  overdrafts  of  the  service  corporation? 

A:        They  occurred  regularly. 

Q:        Do  you  know  if  the  service  corporation's  account  was  in 
overdraft  most  of  the  time  that  you  were  on  the  board? 


502(... continued) 

502  IC35194  (partially  obscured).   The  McDougals'  stalennent  for  account  #424  was  not 
available  for  the  month  of  June  1985. 

503  CR0077. 

504  McDougal  R.T.  980. 

505  McDougal  R.T.  982-83. 
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Q:        Do  you  know  if  the  service  corporation's  account  was  in 
overdraft  most  of  the  time  that  you  were  on  the  board? 

A:        I  don't  know  if  it  was.   I  don't  know  when  I  was  a  board 
member  until  I  got  into  the  position  to  know,  that  that  was 
occurring.   It  was  apparently  a  regular  practice.   It  was  like 
a  relationship  i  have  with  my  bank.   I  write  a  check  knowing 
it's  going  to  overdraft  my  account  and  the  bank  will  cover  it 
and  then  they  send  me  a  notice  and  I  pay  them  $18,50  [sic] 
for  the  privilege.  It  was  the  same  thing  at  Madison  except 
ihe  scale  was  enormously  bigger  and  there  was  no  $18.50 
charge.^ 

Tommy  Trantham  became  president  of  Madison  Guaranty  in  the  spring 
of  1987.   He  has  worked  for  various  banks  since  the  mid-1970s  and  spent  the 
mid-1980s  working  for  the  Federal  Home  Loan  Bank,  first  in  Little  Rock  and 
later  in  Dallas. ^^  In  an  interview  conducted  in  1994,  he  was  asked  what  he 
found  wrong  when  he  became  president  of  Madison  Guaranty; 

Q:        Well,  beyond  write-downs  that  hadn't  been  recognized,  was 
there  anything  else  inherently  flawed  in  the  type  of  reporting 
system  or  computer  accounting  systems  that  you  found 
there? 

A:        I  don't  think,  as  far  as  your  systems.  I  know  the  thing  that 
really  blew  my  mind  is  the  overdraft  situ?'ion.   You  know, 
there  was,  it's  just  like  the  service  corporation  would  write  a 
check,  you  know,  and  it  just  didn't  make  any  difference  if 
any  money  was  in  there  or  not.   And  instead  of  advancing, 
like,  you  know,  going  through  with  a  formal  loan  document, 
you  know,  they  just  left  it,  you  know,  out  in  limbo  as  an 
overdraft  situation.   And  that  was  one  of  the  things  that  we 
had  '0  write  off.   I  can't  remember  the  exact  number,  but  it 
was  in  excess  of  a  million  dollars. 

Q:       Then  under  the  "cease  and  desist"  you  had  to  curtail  all 
overdrafts? 

A:        Right,  right.""* 


506  Cuff  man  Interview,  Apr  26,  1994,  tape  2,  at  44. 

507  Trantham  Interview,  tape  1,  at  3    Madison  Guaranty  was  operating  under  a  cease  and 
desist  order  at  the  time,  so  Trantham's  appointment  had  at  least  the  FHLBB's  tacit  approval. 

508  Trantham  Interview,  tape  2,  at  1-2.  The  cease  and  desist  was  not  imposed  until  the 
middle  of  1986.   PMS0370.   Until  that  time,  many  overdrafts  took  place. 
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Sue  Strayhorn  was  Jim  McDougal's  secretary  in  1985  and  1986.   In  an 
interview  conducted  in  1994,  she  was  asked  how  McDougal  came  to  overdraw 
so  many  accounts  at  Madison  Guaranty,  and  whether  she  knew  it  at  the  time. 
She  answered: 

Urn,  I'm  not,  I  don't  know  if  I  was  aware  of  it  at  that  point. 
Uh,  Jim  McDougal  was  the  kind  of  guy  that  if  he  round  a  check  in 
his  desk  drawer,  you  know,  he's  been  known  to  write  a  check  on 
an  account  that'd  been  closed  for  three  years.  You  know,  it  didn't 
make  any  difference  if  it  came  back  without  paying.^ 


VIII.     INVESTIGATION  OF  OTHER  POSSIBLE  CONNECTIONS 
BETWEEN  MADISON  GUARANTY  AND  WHITEWATER. 

This  part  of  the  report  focuses  on  three  events:   (1)  the  "bonus"  paid  to 
Jim  McDougal,  which  was  deposited  into  the  Whitewater  account  before  it  was 
transferred  to  Senator  Fulbright;  (2)  campaign  contributions  made  to  the  Clinton 
gubernatorial  campaign  by  people  associated  with  Madison  Guaranty;  and 
(3)  the  David  Hale. loan. 

A.       The  McDougal  bonus  and  the  payments  to  Senator 
Fulbright. 

Minutes  of  the  board  of  directors  of  Madison  Financial  Corporation  dated 
April  1985  state  that  the  board  voted  to  give  Jim  McDougal  a  $30,000  bonus, 
payable  to  the  Whitewater  Development  Company.  As  described  below, 
however,  the  minutes  are  suspect  and  contradictory. 

Madison  Financial  did  deposit  $30,000  into  the  Whitewater  account  on 
May  1 ,  1 985.^'°  It  covered  an  overdraft  created  by  a  $30,000  payment  by 
Whitewater  to  a  newly  created  McDougal-controlled  entity.  Earth  Movers,  Inc., 
and  indirectly  to  Senator  Fulbright.   In  February  1986,  John  Latham,  then 
Madison  Guaranty's  president,  directed  that  the  1985  minutes  be  re-written  to 
increase  the  amount  of  the  bonus  to  $50,000  and  to  eliminate  the  reference  to 
Whitewater.   In  fact,  $30,000  rather  than  $50,000  actually  was  transferred  by 
Madison  Guaranty  into  the  Whitewater  account,  while  Senator  Fulbright 
received  $30,000  from  Earth  Movers,  Inc.  in  April  1985  and  another  $20,000 
from  McDougal  in  May  1985. 


509  Strayhorn  Interview,  Apr.  1994,  at  80 

510  DKRT100084;  DKRT101144;  CR0264. 
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1.        The  Deltic  parcel. 

In  1975,  Senator  Fulbright  purchased  slightly  more  than  500  acres  in 
West  Little  Rock  from  a  company  called  Deltic.^"   Witt  Stephens  (an 
investment  banker  associated  with  Stephens  Inc.)  was  a  principal  in  Deltic.  The 
Stephens  brothers  (Witt  and  Jack)  and  Senator  Fulbright  had  a  close 
relationship.   Fulbright  was  on  the  board  of  directors  of  Stephens  Inc.  for  many 
years.   Later,  Stephens  personally  loaned  Fulbright  approximately  $240,000  so 
that  Fulbright  could  pay  back  his  loan  on  approximately  486  acres  of  Castle 
Grande  that  Fulbright  purchased  from  Madison  Financial  in  December 
1986.*'^ 

Fulbright  held  the  West  Little  Rock  property  until  1985.   In  January  1985, 
McDougal  examined  the  Stephens'  adjoining  parcel  for  Jack  Stephens. 
McDougal  reported  that  the  upland  portions  of  the  property  lacked  well  water 
and  would  be  valuable  only  if  a  central  water  system  were  installed  and  hooked 
to  a  neighboring  system  a  mile  and  one-half  away.   McDougal  recommended 
bringing  the  water  line  through  Senator  Fulbright's  property  and  an  adjoining 
parcel  owned  by  Deltic  Timber.  McDougal  says  that  "Senator  Fulbright  has 
preliminarily  indicated  that  he  would  be  willing  to  trade  other  property  he  owns 
in  Pulaski  County  to  Deltic  for  the  property  [that  Deltic  Timber  owns]  in  section 
13."  McDougal  then  proposed  that  Madison  Guaranty's  service  corporation 
handle  the  marketing  of  the  entire  1,500  acres  of  property.^'^ 

The  transaction  with  Senator  Fulbright  was  not  handled  as  an  exchange 
but  as  a  sale  in  four  pieces.   In  January  1985,  the  first  parcel  (of  four)  was  sold: 
40  acres  to  a  Dr.  Gold.   Dr.  Gold  executed  a  $70,000  note  in  favor  of  Senator 
Fulbright.   This  note  was  ultimately  assigned  to  Madison  Financial  as  part  of  the 
down  payment  for  Senator  Fulbright's  purchase  of  a  portion  of  the  Castle 
Grande  property  from  Madison  Financial.*'*  In  March  and  April  1985, 
McDougal  arranged  for  a  company  called  Earth  Movers,  Inc.  to  buy  a  second 


511        Fulbnght  doc.  001261. 


512  Fulbright  doc.  001932,  001917,  001934,  001942,  001946.    Fulbright  also  "closed  out"  a 
securities  account  at  Stephens  Co.  for  the  other  part  of  the  money  used  to  pay  off  the  Madison 
Guaranty  mortgage.   Fulbright  doc  001265.  As  noted.  Castle  Grande  is  another  real  estate 
development  financed  by  Madison  Guaranty.    It  is  described  in  another  report. 

513  Fulbright  doc.  001125. 

514  Fulbright  doc.  001541,  001962.  001960. 
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40  acre  parcel  from  Senator  Fulbright.*"  Senator  Fulbright  then  sold  the  third 
and  fourth  parcels  in  July  1985  and  April  1986.*'" 

Of  the  four  conveyances,  only  the  second,  to  Earth  Movers,  has  any 
relationship  to  Whitewater  and  thus  only  it  needs  to  be  discussed  in  any  detail. 
McDougal  had  incorporated  Earth  Movers  on  March  25,  1985;  Jim  Guy  Tucker 
is  shown  as  the  agent  for  service  of  process;  Eugene  Patrick  "Pat"  Harris  was 
the  president.^'^  The  company  had  a  short  life;  the  Arkansas  Secretary  of 
State  revoked  its  corporate  charter  on  October  15,  1985  for  failure  to  pay  its 
franchise  taxes.*'® 

The  available  evidence  reveals  little  about  why  Earth  Movers  was 
created.   Pat  Harris  has  provided  the  only  available  explanation: 

Q.        Now,  M',  Harris,  you  --  are  you  familiar  with  a  corporation  called 
Earth  Movers,  Incorporated? 

A.        Yes. 

0.        And  what  was  Earth  Movers? 

A.        Earth  Movers  was-l  don't  recall  the  year.   I  guess  it  was  '84,  '85, 
whenever  it  was.  Jim  McDougal  came  and  asked  me  --  he  had  had 
previous  conversations  with  me  about  we  need  to  get  out  of  the  savings 
and  loan  and  go  out  and  get  back  to  the  good  old  days  of  just  buying 
real  estate  and  selling  it,  blah,  blah,  blah. 


515  Fulbright  doc.  001274,  001261. 

516  The  third  parcel,  80  acres,  was  sold  to  Larry  arxl  Elizabeth  McCraw  in  July  1985  for 
$155,960.    Fulbnght  docs.  001274,  001276.   The  fourlh  parcel,  340  acres,  was  sold  to  "a  group 
of  young  lawyers  who  intend  to  build  nice  houses  on  the  properly"  in  April  1986  for  $513,000. 
Id  001507.  001515.   The  principal  lawyer  was  Larry  Kuca,  who  had  worked  with  McDougal  on 
the  Campobello  project  and  served  for  a  titpe  as  president  of  f^ladison  Financial.   Kuca  paid 
$40,000  as  a  down  payment  and  executed  a  note  for  $473,000  in  favor  of  Senator  Fulbright. 
Id.  001277,  001512-19.   The  sale  was  set  up  so  that  Kuca's  payments  on  his  note  to  Fulbright 
would  service  Fulbnght's  Castle  Grande  loan.   On  July  2,  1986,  Senator  Fulbright  paid  down 
his  $700,000  Madison  Guaranty  note  for  his  Castle  Grande  investment  so  that  it  roughly 
equaled  the  anwunt  Kuca  owed  to  Fulbright.    Id  001277,  00151 1 . 

51 7  Incorporation  was  confirmed  Ly  the  Arkansas  Secretary  of  Stale.    Pat  Harris'  status  is 
confirmed  by  a  letter  he  wrote  in  May  1986.    Pat  Harris  now  lives  with  Susan  McDougal  in 
Nashville,  where  he  practices  law. 

518  Lorene  McDougal's  answer  to  request  for  admission  no.  12,  filed  Nov.  8,  1988  in 
Meux  V.  Earth  Movers,  Inc..  Pulaski  County  Chancery  Courl  No.  88-2309  (hereinafter,  'Meux"). 
MEUX055    The  Secretary  of  State  also  confirmed  this.   The  Chancery  Court's  decree,  entered 
in  1989,  said:   'Earth  Movers.  Inc.  is  defunct,  insolvent  and  incapable  of  rendering  specific 
performance  ..."   MEUX005. 
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And  on  one  specific  day  he  -  we  had  a  fairly  lengthy  --  may  have 
been  over  lunch  or  something,  we  had  a  fairly  lengthy  conversation 
about  going  out  and  doing  projects,  buying  acreage  and  just  cutting  them 
up  and  not  doing  all  the  advertising  and  not  going  --  just  putting  the  ads 
back  in  the  paper.  And  doing  what  he  called  basically  the  old  way  he 
used  to  do  it  before  he  got  involved  with  Madison. 

And  the  next  day  after  the  conversation  he  came,  with  the 
corporation  papers,  the  Earth  Movers,  Inc.   Had  me  listed  as  the 
president  and  Jim  Guy  Tucker  listed  as  the  agent  for  service.  And  said 
this  was  the  vehicle  --  you  know,  we  were  going  to  get  out  and  this  is  the 
vehicle  we're  going  to  do  it  with.   Saying,  you  know,  somewhere  down 
the  road  we'll  find  a  piece  of  land  and  we'll  do  it  in  Earth  Movers.   And 
that  was  basically  the  last  I  heard  of  it.   I  signed  the  incorporation 
papers.   Didn't  think  too  much  more  about  it.  .  .  .*^' 


Q.        And  what,  when  you  were  presented  with  these  documents,  you 
were  presented  with  them  by  Jim  McDougal? 

A.        Uh-huh. 

Q.       Was  it  your  understanding  at  that  time  that  you  were  incorporating 
an  operating  corporation? 

A.        Yes. 

Q.        And  did  you  have  any  concept  or  idea  how  it  would  operate? 

A.        No.   There  was  no  discussion  how  it  would  operate."" 


Q.        Now,  you  went  ahead  and  signed  it  [the  incorporation  papers]. 

A.        Yes. 

Q.        Why? 

A.        Can't  answer  that  question.   I  mean,  I  don't  know.   I  trusted  Jim.   I 
mean,  that's  the  best  answer  I  can  give  you.   I  always  trusted  Jim.   He 


519  Pat  Hams  Deposition.  Feb.  17,  1995.  at  78;1 9-79:23. 

520  /d  at  82:13-23. 
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had  never  lied  to  me.   He  had  never  done  anything  to  hurt  me  or--l 
mean,  I  never  believed  he  would  do  anything  to  harm  me.*^' 

Within  a  few  weeks  of  its  creation,  Earth  Movers  bought  the  second 
Deltic  parcel  from  Senator  Fulbright.   Pat  Harris  says  he  knew  nothing  of  this 
until  much  later,  perhaps  a  year  later.*^  The  available  evidence  does  not 
reveal  why  Earth  Movers  bought  this  parcel  from  Senator  Fulbright,  or  how  the 
parties  agreed  upon  the  price."^  In  any  event,  the  sale  of  the  parcel  resulted 
in  net  proceeds  to  Senator  Fulbright  of  $50,000.^^" 

2.        The  funds  used  to  pay  Senator  Fulbright. 

The  proceeds  were  paid  to  Senator  Fulbright  in  two  installments.  The 
first  installment,  $30,000,  came  indirectly  from  Whitewater's  checking  account  at 
Madison  Guaranty.*^^  At  the  time,  the  White\/ater  account  had  a  balance  of 
only  $255.13,  so  the  $30,000  check  created  an  overdraft  of  ($29,744.87).'^* 
The  overdraft  was  cured  several  weeks  later,  when  Madison  Financial  deposit- 
ed $30,000  into  the  Whitewater  account.*^^  The  next  section  below  discusses 
the  contradictory  documentary  evidence  as  to  the  rationale  for  the  deposit;  this 
section  traces  the  funds. 

Whitewater  check  no.  138.  in  the  amount  of  $30,000,  was  made  payable 
to  Jim  McDougal.*^*  McDougal  endorsed  the  check  to  Earth  Movers,  and 


521  /d  at  83:23-84:6    Pat  Harris  had  started  out  as  a  worker  in  McDougal's  1 982  campaign 
for  Congress    Although  he  "knew  nothing  or  very  little  about  real  estate,"  McDougal  kept  Harris 
on  and  sent  him  to  real  estate  school.  Harris  ended  up  spending  most  of  the  years  1983-1986 
working  for  Madison  Financial,  chiefly  as  a  real  estate  salesman.    Id.  at  6:8-7:8,  9:20-15:24. 

522  Id  at  79:23-81  23    Harris  concedes  that  he  may  have  signed  documents  pertaining  to 
the  trar.saction.   Id.   He  says  he  recalls  nothing  about  the  transaction,  why  it  occurred  or  who 
financed  it.    Id.  at  8522-86:15,  88:10-89:8. 

523  This  parcel  was  landlocked.   Fulbright  doc.  001337.   Madison  Financial  provkJed 
Senator  Fulbright  an  easement  that  allowed  a  road  to  b>e  built,  creating  access  to  the  land. 

524  See  Fulbright  doc.  001261 .   Senator  Fulbright  applied  most  of  the  proceeds  from  the 
sales  of  the  four  parcels  to  his  purcfiase  of  a  portion  of  the  Castle  Grande  property  from 
Madison  Financial  in  1986. 

525  DKRT1 01 154-55    Senator  Fulbrighfs  lawyer,  Davki  Capes  of  St.  Louis,  Missouri, 
confirmed  this  in  an  interview    See  Chart  14  lor  a  depiction  of  the  flow  of  funds. 

526  DKRT101156.   The  $255.13  balance  is  net  of  a  $15.00  overdraft  charge  posted  the 
same  day 

527  CR0264;  DKRTI 00084. 

528  DKRT101154. 
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Earth  Moverr  endorsed  the  check  to  Madison  Guaranty  to  buy  a  cashier's 
check  (no.  02577.  account  7-001-312).  which  was  made  payable  to  Senator 
Fuibright."®  TTie  check  was  mailed  to  Senator  Fulbright  under  cover  of  a 
letter  from  McDougal: 

Enclosed  is  a  check  for  $30,000  from  the  sale  of  the  40 
acres.  This  represents  the  remaining  profits  from  the  sale  of  the 
land-locked  40  acre  tract  after  we  have  paid  for  the  easement  to 
the  Garrison  Road  properly. 

This  makes  your  profits  to  date  on  the  sale  from  the  Deltic 
block  $158,000.   Your  cost  basis  is  $105,000  on  the  entire 
block.^ 

The  letter  makes  no  mention  of  a  second  installment.   Nonetheless,  a 
second  installment.  $20,000.  was  paid  on  May  15,  1985,  again  by  a  cashier's 
check  from  Madison  Guaranty  (no.  02704,  account  7-001-312)."'   The 
$20,000  came  from  McDougal's  personal  account;  there  is  no  evidence  that  the 
$20,000  was  connected  to  Whitewater."^  McDougal  hand-delivered  this 
second  check  to  Senator  Fulbright  in  Washington."^ 

3.        Madison  Financial's  inconsistent  documentation  of  the 
McDougal  bonus. 

This  entire  transaction  seems  to  have  little  to  do  with  Whitewater  except 
that  the  first  installment  of  money  paid  by  McDougal  to  Senator  Fulbright  came 
from  the  Whitewater  account,  creating  an  overdraft  in  that  account,  and  was 
covered  by  a  payment  from  Madison  Financial  to  Whitewaer.   In  Madison 
Financial's  files,  several  inconsistent  versions  of  board  minutes  were  found 
describing  the  payment  from  Madison  Financial  to  Whitewater. 

Generally  speaking,  the  board  meetings  of  Madison  Financial  were,  at 
best,  informal;  one  director  did  not  even  know  he  was  a  director."*  The 


529  DKRTlOiISS;  IC11945-46;  IC28622-23. 

530  Fulbright  doc.  001337. 

531  IC29958-59. 

532  Check  748,  IC30027;  IC02499.   Jim  McDougal  obtained  a  $20,000  loan  from  Madison 
Guaranty  on  the  same  day.   The  stated  purpose  of  the  loan  was  to  "purchase  fumiture.' 
RTCKC06611-13. 

533  Fulbnght  doc  001261. 

534  Strayhom  Interview  at  29. 
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board's  minutes  for  1985  were  created  early  in  1986.  shortly  before  the  FHLBB 
examiners  arrived  for  the  examination  that  started  March  4,  1986."* 

Drafts  of  the  1985  Madison  Financial  tx)ard  minutes  appear  to  have  been 
circulated  among  management  around  January  1986."®  Those  drafts  contain 
references  to  a  $20,000  bonus  awarded  to  McDougal  on  February  7,  1985  and 
a  $30,000  bonus  awarded  to  McDougal  on  April  17.  1985."^  The  minutes 
indicate  that  the  April  17,  1985  bonus  was  "to  be  paid  directly  to  Whitewater 
Development."   A  $30,000  check  was  in  fact  issued  by  Madison  Financial 
directly  to  Whitewater  shortly  after  the  April  meeting."* 

It  is  not  clear  whether  these  board  minutes  reflect  actual  board  decisions 
awarding  McDougal  bonuses,  or  whether  the  minutes  were  fabricated  after  the 
fact  to  coincide  with  draws  actually  made  by  McDougal  out  of  the  corporation's 
funds  at  roughly  those  times.   One  memorandum  from  John  Latham  to  Sue 
Strayhom,  dated  April  17,  1985,  stating  that  a  $30,000  bonus  to  McDougal 
needed  to  be  entered  in  the  minutes,  supports  the  theory  that,  at  a  minimum, 
the  decision  to  include  the  April  17  resolution  in  the  minutes  occurred  on  or 
about  that  date."^  On  ihe  other  hand,  that  memorandum  also  could  have 
been  created  after  the  fact  and  then  backdated. **° 

In  any  event,  the  records  reflect  that,  in  February  1986.  days  before  the 
examiners  arrived,^'  management  attempted  to  delete  the  Apri'  17,  1985 
board  resolution  awarding  McDougal  a  $30,000  bonus  and  to  increase  his 
February  7,  1985  bonus  by  the  same  amount.   Attached  to  one  draft  of  the 
April  17,  1985  board  minutes  is  a  note  dated  "2/28"  (presumably  1986).  indicat- 
ing that  John  Latham  had  called  from  Colorado,  that  Latham  was  aware  that 


535  McDougal  R  T.  986-88;  Strayhom  Interview  at  25-26,  133.   This  applies  only  to 
Madison  Financial  nninutes,  not  Madison  Guaranty  minutes.   Strayhom  Interview  at  28. 

536  RTCKC37407-32. 

537  Id 

538  CR0264 

539  RTCKC37507. 

540  The  records  reflect  confusion  among  management  as  to  when  and  how  much 
McDougal  was  paid    A  notation  on  one  document  asks  whether  McDougal  received  ixjth  a 
$20,000  bonus  and  a  S30,000  bonus  in  1985    RTCKC37421.    Notatbns  on  two  other  docu- 
ments suggest  that  someone  thought  McDougal  received  the  $20,000  on  April  4,  1985. 
RTCKC33957    See  also  RTCKC37421     May  4,  coincidentally,  was  the  date  of  the  Clinton 
fund-raiser    It  was  five  weeks  tsefore  McDougal's  payment,  on  May  15,  1985,  of  $20,000  to 
Senator  Fulbnght.  As  discussed  above,  the  payment  to  Senator  Fulbright  actually  was  funded 
by  a  loan  to  "purchase  furniture"  made  on  May  15,  1985.    RTCKC06611-13. 

541  The  examination  started  on  March  4,  1986. 
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the  examiners  "were  coming,"  and  that  someone  was  to  "delete  the  $30,000 
bonus"  and  "modify  [the  $20,000]  resolution  to  say  that  the  board  voted  to  pay 
$50,000  bonus  to  Jim  due  to  high  profits  of  last  2  years.""^ 

In  accordance  with  that  note,  Madison  Financial's  records  contain  a 
version  of  the  February  7,  1985  minutes  that  awards  McDougal  a  $50,000 
bonus  (increased  by  $30,000  from  the  January  1986  draft  of  the  1985  minutes). 
An  attached  note  says,  "revised  2-28-86  SS"  (the  initials  presumably  being 
those  of  Sue  Strayhom).^  Tlie  records  also  contain  a  version  of  the 
April  17,  1985  minutes  bearing  a  handwritten  note,  "included  in  Feb  7  minutes"; 
presumably  this  refers  to  the  $30,000  bonus.*^ 

Although  the  February  1985  minutes  were  altered,  it  appears  that 
management  never  deleted  the  $30,000  bonus  from  the  April  17.  1985  minutes. 
All  versions  of  the  April  minutes  examined  make  reference  to  the  $30,000 
bonus.   The  documents  and  interviews  do  not  provide  a  conclusive  answer  as 
to  why  Latham,  or  anyone,  would  have  sought  to  re-write  the  February  and 
April  1985  minutes  in  February  1986  or  to  have  eliminated  the  reference  to 
Whitewater.^  In  any  event,  both  versions  of  the  minutes  remained  in  the 
files,  as  did  Sue  Strayhom's  notes  and  the  checks  documenting  the  transaction. 

4.        Aftermath  of  the  transaction. 

In  May  and  June  1986,  Earth  Movers  split  the  parcel  into  two  pieces  and 
sold  the  pieces  to  Ed  and  Shirley  Meux  and  A.  D.  Chavis.  Ill  for  $95,000.  The 
two  buyers  paid  a  total  or  $20,000  down  and  gave  r  Dtes  for  the  remaining 
$75,000.  As  a  condition  of  the  sales.  Earth  Movers  agreed  to  construct  an 
access  road  to  the  panels.***  Jim  McDougal  caused  the  two  notes  to  be 
assigned  to  his  mother,  Lorene  McDougal. ^^  Earth  Movers  did  not  construct 


542  RTCKC37432. 

543  RTCKC  Investigations  box  1-002. 

544  Id. 


545  RTC  has  been  negotiating  with  the  Independent  Counsel  for  months  for  their  consent  to 
interview  Latham;  the  interview  has  not  occurred  yet. 

546  MEUX085-87    Chavis,  in  an  affidavit  dated  October  27,  1988,  states  that  on  June  28, 
1985  he  bought  18.44  acres  for  $50,000,  or  $2,711.50  an  acre,  and  that  Earth  Movers  two 
months  before  that  had  paid  $750  an  acre,  or  $13,830,  for  the  same  tract.   He  does  not 
complain  about  the  increase  in  price  but  attributes  it  to  the  access  road  that  Earth  Movers  had 
promised  to  build  within  90  days  of  the  sale.    MEUX064-65. 

547  MEUX005i  MEUX055-56.  MEUX065;  MEUX086.   Answer  to  request  for  admission  no. 
1 0  filed  by  Lorene  McDougal  in  Meux.    It  appears  that  Lorene  McDougal  paid  for  the  assign- 

(continued...) 
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an  adequate  access  road,  so  in  1988  the  Meux  and  Chavis  sued.**®  Earth 
Movers  defaulted,  and  Chavis  ultimately  obtained  a  decree  against  Lorene 
McDougal.   The  decree  holds  that  Lorene  McDougal  was  not  a  holder  in  due 
course  of  the  Chavis  note.**' 

To  summarize,  the  evidence  suggests  that  the  Deltic/Earth  Movers 
transactron  had  no  substantial  relationship  to  Whitewater.   Instead,  it  appears 
that  $30,000  flowed  through  the  Whitewater  account  for  reasons  that  appear 
unrelated  to  Whitewater,  much  as  funds  destined  for  Whitewater  sometimes 
flowed  through  the  accounts  of  other  McDougal-controlled  entities  for  reasons 
seemingly  unrelated  to  those  entities.   Also,  nothing  seen  to  date  suggests  that 
Senator  Fulbright  or  the  Clintons  had  any  knowledge  that  the  $30,000  that 
Senator  Fulbright  eventually  received  had  any  relationship  to  Whitewater, 
Madison  Financial  or  Madison  Guaranty. 

B.        Contributions  to  the  Clinton  campaign. 

On  April  4,  1985,  Jim  McDougal  hosted  a  fund-raiser  for  Bill  Clinton  at 
Madison  Guaranty's  offices  in  Little  Rock.**°  The  event  does  not  seem  to 
have  been  planned  far  in  advance;  as  late  as  March  26,  1985,  the  date  had  not 
been  confirmed."' 

It  has  been  suggested  that  Jim  McDougal  and  Charles  Peacock  III 
conspired  to  misappropriate  thrift  funds  from  Madison  Guaranty  to  make  illegal 
campaign  contributions  to  Governor  Clinton.**^  This  section  of  the  report 
examines  that  suggestion.**^  At  issue  are  six  groups  of  contributions  (or 
alleged  contributions)  totaling  $23,500:  Jim  and  Susan  McDougal,  $3,000; 
Charles  Peacock  III,  $6,000;  Senator  Fulbright,  $3,000;  Chris  Wade,  $2,000; 


547(., continued) 

ment.    See  cashier's  check  no  Q4550,  dated  February  27,  1986,  to  Earth  Movers,  Inc.  from 
Lorene  McDougal  for  $61 ,000.    Plaintiff  Chavis,  in  his  affidavit,  states  that  "Lorene  McDougal 
testified  that  she  purchased  my  note  and  co-plaintiffs'  note  for  $14,000  less  than  their  face 
amount."   MEUX065 

548  MEUX064-65;  MEUX085-87. 

549  MEUX005-6. 

550  Arkansas  Democrat  Gazette.  May  31,  1994. 

551  A  memorandum  to  Governor  Clinton  dated  March  26,  1985  reports  on  a  call  from 
McDougal:    "Wants  you  to  come  b[y]  for  30  minutes  on  either  April  3  or  April  4  for  a  furxl-raiser 
for  you    He  said  it  has  to  be  one  of  those  dates  because  that  is  when  Fulbright  can  come." 
DKRT800557A 

552  CR0720 

553  The  findings  are  summarized  in  Chiart  15. 
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Lorene  and  Susan  McDougal,  $7,500;  and  Bill  and  Jim  Henley,  $2,000.  After  a 
short  summary  of  the  applicable  law,  each  is  discussed  in  turn  below. 

In  1985,  campaign  contributions  made  to  state  or  local  candidates  in 
Arkansas  were  regulated  by  Chapter  11,  Political  Practices  Act  -  Offenses  and 
Penalties,  of  the  Arkansas  Elections  Code.^  Under  this  act,  individual  con- 
tributions to  a  candidate  were  limited  to  $1,500  per  candidate  per  election.^ 
Consequently,  contributions  from  couples  were  limiteo  to  *J,000  per  candidate 
per  election.  The  primary,  special  and  general  elections  were  considered 
separate  elections  for  purposes  of  the  contribution  limits.^ 

Cash  contributions  exceeding  $100  were  prohibited,  and  contributions 
exceeding  $100  were  required  to  be  made  by  a  written  instrument  containing 
the  names  of  the  donor  and  the  donee.^ 

The  act  prohibited  the  following  contributions:  (1)  campaign  contributions 
in  support  of  or  in  opposition  to  a  candidate  other  than  directly  to  the  candidate 
or  to  the  candidate's  committee;  (2)  contributions  by  any  person  in  a  name 
other  than  the  name  by  which  the  person  is  identified  for  legal  purposes;  and 
(3)  anonymous  contributions  totaling  $50  or  more  in  a  calendar  year.**® 

1.        The  McDougals'  $3.000  contribution. 

Check  #688  for  $3,000  from  the  McDougals'  joint  account  at  Madison 
Guaranty,  #424,  was  written  to  the  Bill  Clinton  Campaign  Fund  on  April  4, 
1985.**^  The  check  was  endorsed  to  the  Bill  Clinton  Political  Committee  and 
deposited  in  the  Bill  Clinton  Political  Committee  account  #11932  at  the  Bank  of 
Cherry  Valley  on  April  29,  1985.**" 

It  has  been  suggested  that  the  McDougals'  joint  account  was  overdrawn 
by  $7,897.73  at  the  time  this  check  was  written.**'   But  the  bank  statement 


554  Ark.  Code  Ann.  §  3-1101  et  seq. 

555  Ark.  Code  Ann.  §3-1110 

556  Ark  Code  Ann  §  3-1 109(E). 

557  Ark.  Code  Ann  §  3-1 1 16. 

558  Ark  Code  Ann   §  3- 1 1 1 7 . 

559  IC29787-88 

560  IC29788;  BW020-026;  BW002. 

561  CR0718-19. 
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indicates  that  the  balance  at  the  end  of  the  day  on  April  3,  1 985  was 
$32,878.97.^^ 

The  check  cleared  on  May  3.  1985.   The  account  was  overdrawn  at  the 
end  of  the  day  on  May  2  by  $5,753.85.  After  six  checks,  including  #688, 
cleared  on  May  3,  the  account  was  overdrawn  by  $10,897.73.   However,  a 
deposit  of  $2,231.90  (from  Madison  Financial  Corp.)  was  also  made  to  the 
McDougals'  account  on  May  3,  leaving  the  account  overdrawn  at  the  end  of  the 
day  by  $8,665.83,  rather  than  $10,897.73.**'  Although  it  has  been  suggested 
that  this  force  payment  was  made  on  McDougal's  authority,*®*  no  document 
has  been  discovered  that  shows  McDougal  approved  this  force  payment. 

The  McDougals'  account  remained  overdrawn  until  May  9,  1985.*®* 
But  on  May  6,  a  deposit  of  $8,000  cleared  the  account,  significantly  reducing 
the  overdraft.**®  Documentation  for  this  deposit  has  not  been  located.  The 
Madison  Financial  check  database  identified  it  as  a  deposit  made  on  Friday, 
May  3  of  a  property  damage  payment  from  Southern  Farms  Insurance.*®^  If 
this  deposit  had  cleared  on  May  3  instead  of  May  6,  the  overdraft  would  have 
been  less  than  $1,000  when  the  campaign  contribution  check  cleared. 

In  any  event,  on  May  9,  1985,  three  days  later,  two  deposits  amounting 
to  $6,000  were  made  into  the  McDougals'  account,  fully  curing  the  over- 
draft.*®® 

2.        Ken  Peacock's  and  Dene  Landrum's  contribu- 
tions of  $3.000  each. 

Ken  Peacock  (son  of  Charles  Peacock  III)  and  Dene  Landrum  were  the 
remitters  on  cashier's  checks  #Q2497  and  #02498,  respectively,  for  $3,000 
each    These  checks  were  dated  April  4,  1985  and  were  payable  to  Bill 


562  IC00979 

563  IC02498;  CR0719, 

564  CR0719. 
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Clinton.*'  The  checks  were  endorsed  to  the  Bill  Clinton  Political  Committee 
and  depositee  in  the  Bill  Clinton  Political  Committee  account  #11932  at  the 
Bank  of  Cherry  Valley  on  April  29,  1985.^° 

It  has  been  suggested  that  these  cashier's  checks  were  purchased  with 
funds  from  Charles  Peacock  III  and  that  Peacock  HI  "misappropriated"  this 
$6,000  from  a  $50,000  loan  he  obtained  from  Madisnn  Guaranty  on  April  4-5, 
1985."'   This  section  examines  two  issues:   (a)  whether  Peacock  III  funded 
the  campaign  contributions  and,  if  so,  (b)  whether  he  did  so  with  proceeds  of  a 
Madison  Guaranty  loan. 

(a)       The  first  issue  is  whether  Charles  Peacock  ill  funded  the 
contributions.   A  review  of  the  available  documentation  for  Ken  Peacock's 
accounts  at  Madison  Guaranty  did  not  reveal  any  outgoing  $3,000  checks  that 
could  have  been  used  to  purchase  a  cashier's  check.   However,  notably,  April 
1 985  bank  statements  were  not  available  for  review.  The  documents  needed 
for  Landrum's  bank  accounts  to  conduct  a  similar  review  have  not  been  located. 

A  $6,000  counter  check  was  written  on  April  4,  1985  from  Charles 
Peacock  Ill's  account  #15253  at  Madison  Guaranty.   The  check  was  payable  to 
Madison  Guaranty."^  Charles  Peacock  Ill's  check  was  not  endorsed  but  was 
encoded  with  "7001312"  which  appears  to  indicate  it  was  deposited  in  the 
Madison  Guaranty  cashier's  check  account  #7001312."'  The  Charles  Pea- 
cock III  bank  statement  for  April  1985  could  not  be  found.""*  Accordingly,  the 
date  the  $6,000  check  cleared  has  not  been  determined. 

A  review  of  the  available  Madison  Guaranty  cashier's  checks  issued  in 
April  1985  did  not  reveal  any  $6,000  checks  with  Charles  Peacock  III  himself  as 
the  remitter.   Moreover,  the  April  1985  bank  statement  for  the  cashier's  check 
account  did  not  include  any  deposits  for  $6,000.   These  facts  indicate  that 
Peacock's  $6,000  check  was  not  used  to  purchase  one  $6,000  cashier's  check. 

Thf  Madison  Guaranty  cashier's  check  account  statement  does  show 
that  three  $3,000  deposits  were  posted  April  5,  1985."^  It  appears  that  when 
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cashier's  checks  were  purchased,  deposit  slips  were  generated  for  each  check 
amount.   Therefore,  Charles  Peacock  Ill's  $6,000  check  to  Madison  Guaranty 
could  have  t)een  recorded  as  two  of  these  $3,000  deposit  items. 

Madison  Guaranty's  records  indicate  that  Charles  Peacock  III  purchased 
a  single  cashier's  check  (#Q2499)  on  April  4,  1985.   The  check,  for  four  dollars, 
was  made  payable  to  Madison  Guaranty  Savings  &  Loan.^^®  Generally,  Madi- 
son Guaranty  charged  a  fee  of  two  dollars  a  check  for  cashier's  checks. 
Therefore,  Peacock's  four  dollar  check  could  have  been  used  to  pay  the  fees 
for  the  two  cashier's  checks  (#Q2497  and  Q2498),  although  it  is  unclear  why  a 
cashier's  check  would  have  been  used  to  pay  so  small  an  amount. 

Based  on  this  evidence,  it  is  possible  that  Charles  Peacock  III  purchased 
two  $3,000  cashier's  checks  with  his  $6,000  check  and  then  paid  the  fees  using 
his  four  dollar  cashier's  check.   Since  the  remitters  on  checks  #02497  and 
#02498  were,  respectively,  the  son  and  a  business  associate  of  Charles 
Peacock  III,  and  since  Peacock  Ill's  four  dollar  check  follows  their  checks 
sequentially,  it  is  possible  that,  of  the  three  $3,000  cashier's  checks  written  that 
day,  these  two  were  purchased  by  Peacock  III.   Therefore,  it  is  possible  these 
contributions  were  made  with  Charles  Peacock  Ill's  funds  and  without  any 
monetary  contribution  by  the  recorded  contributors. 

Ken  Peacock,  the  son  of  Charles  Peacock  III,  has  been  quoted  by  a 
Arkansas  Democrat  Gazette  article  on  April  3,  1 994  as  saying  he  never 
contributed  to  the  Clinton  campaign  fund.   A  May  31,  1994  article  from  the 
same  paper  further  reported  that  Ken  Peacock  did  not  attend  the  April  4,  1985 
fund-raiser.   In  addition,  the  April  3,  1994  article  stated  that  Charles  Peacock  III 
admitted  to  making  the  $3,000  contribution  in  his  son's  name. 

Dene  Landrum  was  a  business  associate  of  Charles  Peacock  III  in 
Ouality  Hydraulics. ^'^  According  to  an  April  3,  1994  Arkansas  Democrat 
Gazette  article,  Landrum  has  since  died,  so  his  involvement  with  the  contribu- 
tion made  in  his  name  could  not  be  verified. 

Sue  Strayhorn,  Jim  McDougal's  secretary,  provided  the  Governor's  Office 
with  the  same  address  for  both  contributions.   That  address  was  c/o  The 
Peacock  Company,  Rt.  2,  Box  219,  Bald  Knob,  Arkansas,  which  was  Charles 
Peacock  Ill's  address."® 
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(b)       The  second  issue  is  the  source  of  the  funds  for  Peacock's  $6,000 
counter  check.   This  cannot  be  established  from  the  available  documentation. 
The  April  1985  bank  statement  for  Peacock's  account  #15253  was  not  available 
to  determine  whether  any  deposits  were  made  immediately  before  the  $6,000 
check  was  written.   No  April  1985  deposit  slips  for  $3,000  or  $6,000  were 
located  for  account  #15253  or  any  other  Peacock-related  account.   In  addition, 
no  deposits  appeared  on  the  March  1985  statement.   The  ending  account 
balance  on  March  29,  1985  was  $6,547.25,  which  standing  alone  would  have 
sufficed  to  make  the  two  $3,000  contributions."'  The  beginning  balance  on 
the  May  1985  statement  was  $10,456.65,  indicating  that  some  deposits  were 
made  in  April.^*" 

It  has  been  suggested  that  Charles  Peacock  III  "misappropriated"  this 
$6,000  of  campaign  contributions  from  the  proceeds  of  a  $50,000  loan  he 
obtained  from  Madison  Guaranty.*®'   Peacock  obtained  loan  #2354  for 
$50,000  on  April  5,  1985.^^  The  promissory  note  stated  the  loan  purpose 
was  "business."  The  loan  application  indicated  the  purpose  was  "A/C  Equip- 
ment."^ The  loan  was  collateralized  by  commercial  air  conditioning  equip- 
ment valued  at  approximately  $273,000.**'  It  has  been  suggested  that  this 
loan  resulted  in  a  $48,500  loss  to  Madison  Guaranty.   The  equipment  was 
appraised  ai  $1,500  and  sold  as  salvage  in  February  1990.*^ 

It  also  has  been  suggested  that  the  $50,000  in  loan  proceeds  from  loan 
#2354  were  intended  to  be  used  to  make  the  down  payment  on  the  purchase  of 
a  lot  or  lots  at  Maple  Creek  Farms  (based  on  "documents  contained  in  the 
association's  files").   It  has  been  suggested  that  Peacock's  company,  Dixie 
Continental  Leasing,  had  concurrently  obtained  loan  #2406  from  Madison 
Guaranty  for  $297,000  to  purchase  29.77  acres  at  Maple  Creek  Farms.***  As 
far  as  can  be  determined,  Dixie  Continental  Leasing  did  not  have  an  account  at 
Madison  Guaranty. 
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Although  the  loan  documents  were  signed  on  April  5,  1985,  loan  #2354 
was  funded  via  Madison  Guaranty  cashier's  check  #LN2461  on  April  4, 
1985.^^  This  $50,000  was  deposited  in  Charles  Peacock  Ill's  account 
#15253  on  April  5,  1985,  according  to  the  deposit  slip.^  Even  though  the 
$50,000  was  deposited  into  the  account  after  the  $6,000  check  was  written, 
these  funds  essentially  replenished  the  account. 

In  turn,  on  April  5,  1985,  Charles  Peacock  III  wrote  a  check  from  account 
#15253  to  Quapaw  Title  Company  for  $38,940.^  It  has  been  suggested  that 
these  funds  were  to  be  used  for  the  down  payment  on  the  Maple  Creek  Farms 
property.   According  to  a  Peacock  April  1987  deposition,  however,  these  funds 
were  'subsequently  diverted"  by  Jim  McDougal  who  made  a  down  payment  on 
the  Castle  Grande  property.***      After  the  check  to  Quapaw  Title, 
$1 1,060  of  the  loan  proceeds  remained.   No  checks  for  this  amount,  or  close  to 
this  amount,  out  of  any  Peacock  accounts  were  located  in  the  available 
documentation. 

Therefore,  while  it  is  possible  that  a  portion  of  this  $11,060  could  have 
been  used  to  reimburse  Charles  Peacock  III  for  the  campaign  contributions  he 
funded  that  were  made  in  the  names  of  Ken  Peacock  and  Dene  Landrum,  that 
cannot  be  established  from  the  documents  alone. 

3.        The  $3.000  contribution  In  the  name  of  Senator 
Fuibrlqht. 

The  late  Senator  Fulbright  was  the  remitter  on  Madison  Guaranty's 
cashier's  check  #Q2496  for  $3,000.   This  check  was  dated  April  4,  1985  and 
was  payable  to  the  Bill  Clinton  Campaign  Fund.*®'   The  check  was  endorsed 
to  the  Bill  Clinton  Political  Committee  and  deposited  in  the  Bill  Clinton  Political 
Committee  account  #1 1932  at  the  Bank  of  Cherry  Valley  on  April  29,  1985.*®^ 

The  Fulbright  cashier's  check,  #Q2496.  falls  numerically  immediately 
before  the  three  Peacock  cashier's  checks  just  discussed:   #Q2497  for  $3,000 
from  Ken  Peacock;  #Q2498  for  $3,000  from  Dene  Landrum;  and  #Q2499  for 
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four  dollars  from  Charles  Peacock  111.^^  The  Fulbright  cashier's  check  was 
issued  immediately  before  the  Peacock  checks.^* 

It  has  been  suggested  that  Fulbright's  cashier's  check  was  purchased 
with  funds  from  Flowerwood  Farms.^**  Check  #192  was  written  from  Flower- 
wood  Farms'  account  #2301361  on  April  4,  1985.  The  $3,000  check  was 
payable  to  Madison  Guaranty.'®*  As  discussed  above,  a  $135,000  deposit 
from  Stephens  Security  Bank  was  made  into  this  Fiowenwood  Farms  account 
on  April  3.  1985.*®^  Without  this  deposit,  the  account  balance  on  April  3 
would  have  been  less  than  $2,000.'®' 

The  Flowerwood  Farms  $3,000  check  was  not  endorsed  but  was  encod- 
ed with  ■7001312"  which  appears  to  indicate  it  was  deposited  in  the  Madison 
Guaranty  cashier's  check  account  #7001312.*®®  The  Flowerwood  Farms 
check  cleared  or,  April  5,  1985.^  A  $3,000  deposit  was  posted  in  the 
cashier's  check  account  #7001312  on  the  san^e  day.®°' 

The  apparent  deposit  of  the  Flowerwood  Farms  check  into  the  cashier's 
check  account  indicates  that  it  was  used  to  purchase  a  cashier's  check. 
However,  the  link  between  the  Flowerwood  Fanns  check  and  the  specif'C 
cashier's  check  #Q2496  has  not  been  conclusively  confirmed.   As  noted,  at 
least  two  other  cashier's  checks  for  $3,000  were  issued  the  same  day  (check 
#Q2497  from  Ken  Peacock  and  check  #02498  from  Dene  Landrum).   The 
Flowerwood  Farms  check  could  have  been  used  to  purchase  any  of  these 
checks.   Nevertheless,  if  the  Ken  Peacock  and  Dene  Landrum  cashier's  checks 
were  funded  by  Charles  Peacock  III,  the  Flowerwoc^  Farms  check  could  have 
funded  the  remaining  $3,000  cashier's  check,  the  one  from  Fulbright. 
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It  has  been  suggested  that  Jim  McDougal  purchased  cashier's  check 
#Q2496  for  Fulbright.*^  While  no  specific  documentation  has  been  located 
that  substantiates  this  allegation,  other  evidence  also  suggests  that  someone 
other  than  Fulbright  might  have  obtained  the  check,  and  McDougal  might  have 
been  involved.®*"  Fulbright  has  reportedly  stated  that  he  did  not  contribute 
the  money  and  he  did  not  attend  the  April  4,  1985  fund-raiser  at  Madison 
Guaranty.   Furthermore,  Senator  Fulbright's  lawyer,  David  Capes,  said  he 
believes  Fulbright  had  no  knowledge  of  any  such  contribution.®**  The 
circumstantial  evidence  supports  these  assertions*^.   Senator  Fulbright  was  a 
meticulous  record-keeper  who  kept  detailed  handwritten  records  of  his 
expenses  and  gifts.   He  produced  a  summary  of  gifts  for  1985  to  the  RTC.   No 
such  contribution  appears  in  this  summary  of  gifts.   Senator  Fulbright  could  not 
be  interviewed  because  he  suffered  an  incapacitating  stroke  several  years  ago. 
He  died  on  February  9,  1995. 

4.        Chris  Wade's  $2,000  contribution. 

On  February  15,  1985,  Whitewater  Development  Company  issued  check 
#132  for  $3,000  to  Chris  Wade.  The  check  was  signed  by  James  B. 
McDougal.®**  It  has  been  suggested  however,  that  the  signature  appears  to 
resemble  that  of  Susan  McDougal.®°^  The  check  was  endorsed  "for  deposit 
only"  to  account  #9628-06  and  stamped  to  be  paid  to  American  Savings  &  Loan 
in  Yellville,  Arkansas.®"®  Chris  Wade  had  an  account  #9628-06  at  American 
Savings  of  Yellville,  now  known  as  Arkansas  Federal  Savings  Bank.®** 

It  has  been  suggested  that  this  $3,000  Whitewater  check  to  Wade  was 
part  of  a  potentially  illegal  campaign  contribution.   This  allegation  appears  to  be 
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based  on  Wade  being  a  "Madison  Guaranty  insider  and  McDougal  business 
partner"  and  the  $3,000  dollar  amount.*^" 

A  review  of  the  Clinton  campaign  bank  account  records  does  not  reveal 
any  $3,000  campaign  contribution  by  Wade.   However,  Chris  and  Rosalee 
Wade  made  a  $2,000  contribution  on  April  4,  1985.  Check  #310  from  account 
#9628-06  at  Arkansas  Federal  was  issued  to  the  Bill  Clinton  Campaign  Commit- 
tee.*" A  May  31.  1994  Arkansas  Democrat  Gazette  article  reported  that 
Wade  stated  there  was  no  connection  between  the  $3,000  check  he  received 
from  Whitewater  in  February  and  the  $2,000  campaign  contribution.   He  also 
stated  that  he  did  not  recall  the  reason  he  received  the  $3,000  check  from 
Whitewater. 

Bank  statements  for  Wade's  account  at  Arkansas  Federal,  if  they  exist, 
would  assist  i, .  determining  if  Wade  obtained  the  $2,000  from  an  outside 
source.  These  statements  are  being  sought.  In  addition,  arrangements  are 
being  made  with  the  Independent  Counsel  to  interview  Wade. 

5.        Possible  contributions  from  Lorene  and 
Susan  micDouqal. 

On  February  26,  1985,  James  and  Susan  McDougal  issued  check  #616 
from  their  Madison  Guaranty  joint  account  #424  to  Lorene  McDougal.   The 
check  was  for  $4,500  and  was  signed  by  Susan  McDougal.  The  memo  line  on 
the  check  was  left  blank  and  the  specific  purpose  of  the  payment  is  not 
known. *'^  It  has  been  suggested  that  this  $4,500  was  "potentially  utilized  for 
illegal  campaign  contributions."*''  This  allegation  appears  to  be  based  on  the 
amount  of  the  check  (i.e.,  three  times  the  individual  limit  of  $1,500  per  election). 

This  check  was  deposited  in  Lorene  McDougal's  account  #3306193  at 
Madison  Guaranty  on  February  26,  1985.*'*  It  cleared  the  McDougals'  ac- 
count #424  on  February  27,  1985.*'^  A  review  was  made  of  documents 
relating  to  Lorene  McDougal's  accounts  at  Madison  Guaranty;  no  checks  of 
$1,500,  $3,000  or  $4,500  were  located.   In  addition,  the  available  information 
on  deposits  to  the  Bill  Clinton  Political  Committee  account  at  the  Bank  of  Cherry 
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Valley  does  not  show  a  contribution  from  Lorene  McDougal  in  February, 
March  or  April  1985.   Therefore,  it  does  not  appear  that  the  $4,500  Lorene 
McDougal  received  from  James  and  Susan  McDougal  was  used  to  make 
campaign  contributions. 

It  also  has  been  suggested  that  this  $4,500  was  "diverted"  by  the 
McDougals  from  the  proceeds  of  a  $351,503  Madison  Guaranty  loan  obtained 
for  home  pu''chase  and  renovation.®'®  The  proceeds  of  this  loan  were  posted 
to  the  McDougals'  joint  account  #424  on  February  22,  1985.  The  day  before 
this  deposit,  the  account  was  overdrawn  by  $8,560.05."^  Between  February 
22,  1985  and  February  27,  1985,  the  date  the  check  to  Lorene  McDougal  for 
$4,500  was  posted  to  the  McDougal's  joint  account,  however,  four  other 
deposits,  totaling  $1 1,197,  were  posted  to  the  account.   One  was  a  $10,000 
deposit  from  Madison  Marketing  posted  February  25,  1985.®'®  Hence,  from 
the  documentary  evidence  aloro,  one  cannot  determine  the  source  of  the  funds 
from  which  the  $4,500  check  was  drawn.   Because  the  $4,500  check  to  Lorene 
McDougal  does  not  appear  to  have  funded  a  campaign  contribution,  further 
research  into  the  specific  source  of  these  funds  has  not  been  conducted. 

Madison  Marketing  issued  a  $3,000  counter  check  from  account 
#7011872  to  Susan  McDougal  on  October  31,  1985,  over  six  months  after  the 
fund-raiser.   This  check  was  signed  by  Lisa  Aunspaugh.®''  Because  the 
check  was  for  $3,000,  it  has  been  suggested  that  this  check  be  reviewed 
together  with  the  other  campaign  contribution  transactions.®^  The  $3,000 
counter  check  was  posted  to  the  Madison  Marketing  account  on  November  1, 
1985.   At  the  end  of  this  day,  the  balance  in  the  account  was  $84,402.14.®^' 
This  check  was  deposited  on  October  31,  1985  in  James  and  Susan 
McDougal's  account  #424  at  Madison  Guaranty.®^ 

A  review  of  the  McDougals'  account  #424  from  October  through  Decem- 
ber 1985  does  not  reveal  any  checks  of  $1,500,  $3,000  or  $4,500.   In  addition, 
the  available  information  on  deposits  to  the  Bill  Clinton  Political  Committee 
account  at  the  Bank  of  Cherry  Valley  did  not  show  a  contribution  from  Susan 


616  CR0722     See  Part  VII. C  above. 

617  CR0094, 


618        IC02150;  IC23837;  IC24151.   The  Madison  Marketing  check  for  $10,000,  written  to  and 
signed  by  Susan  McDougal.  conla.iis  no  descnption  of  what  the  payment  was  for. 
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McDougal  around  October  1985.   Therefore,  it  does  not  appear  that  the  $3,000 
from  Madison  Marl<eting  was  used  to  make  a  campaign  contribution. 

6.        The  Henleys'  contributions. 

Jim  and  David  Henley  are  two  of  Susan  McDougal's  brothers.   They 
worked  for  Madison  Financial  as  real  estate  salesmen. 

Jim  Henley: 

On  April  3,  1985,  Jim  Henley  wrote  a  $1,000  check  to  the  Bill  Clinton 
Campaign.   The  check,  which  was  #187,  was  issued  from  Jim  Henley's  account 
(#7101511)  at  Madison  Guaranty.*"  This  check  was  deposited  in  the  Bill 
Clinton  Political  Committee  account  at  the  Bank  of  Cherry  Valley  on  April  29, 
1985.®^''   Bank  statements  were  not  available  for  Jim  Henley's  account  for  the 
period  between  March  14,  1985  and  June  18,  1985.   Therefore,  it  is  not 
possible  to  determine  whether  Jim  Henley  received  $1,000  from  an  outside 
source  which  he  then  transferred  to  the  Clinton  campaign.   The  available 
transaction  detail  for  Henley's  account  for  this  period  was  searched  using 
another  method  to  locate  a  deposit  but  with  no  result.   On  March  14,  1985,  a 
$1,300  deposit  was  made  into  his  account  consisting  of  a  $1,500  check  from 
Madison  Real  Estate  less  $200  cash.®"  This  check  may  be  a  commission 
check;  Henley  received  similar  checks  on  other  occasions.   The  balance  in  the 
account  was  approximately  $18,000  in  the  middle  of  March-more  than  enough 
to  make  a  $1,000  contribution.®^®  Consequently,  no  evidence  was  located 
that  Henley  did  not  make  the  contribution  personally. 

David  Henley: 

On  April  4,  1985,  David  Henley  wrote  a  $1,000  check  to  the  Bill  Clinton 
Campaign.   The  check,  #589,  was  issued  from  account  #7101546  at  Madison 
Guaranty.®^^  This  check  was  deposited  in  the  Bill  Clinto.i  Political  Committee 
account  a*  the  Bank  of  Cherry  Valley  on  April  29,  1985.®^'  Bank  statements 
were  not  available  for  David  Henley's  account  for  the  period  between  March  14, 
1985  and  May  15,  1985.  The  available  transaction  detail  for  David  Henley's 
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account  for  this  period  was  searched  to  locate  a  deposit  but  with  no  result. 
Therefore,  it  is  not  possible  to  determine  whether  David  Henley  received  $1,000 
from  an  outside  source  which  he  then  transferred  to  the  Clinton  campaign.   The 
largest  deposits  to  the  account  were  periodic  deposits  of  $621  from  Madison 
Financial,  which  were  likely  salary  checks.®^'  No  evidence  was  located  that 
David  Henley  did  not  make  the  contribution  personally,  although  the  balance  in 
his  account  earlier  in  March  1985  rariged  from  approximately  $200  to  $700"not 
enough  to  make  the  entire  $1,000  campaign  contribution."*' 

Summary: 

The  foregoing  discussion  demonstrates  that  little  can  be  established  from 
documentary  evidence  alone  about  whether  these  campaign  contributions  have 
any  relationship  to  insured  deposits  from  Madison  Guaranty.   Further  informa- 
tion from  witnesses  would  be  necessary  to  r^ach  any  firm  conclusions  about 
this  subject. 

It  bears  noting  that  a  number  of  Jim  McDougal's  associates  shared 
McDougal's  keen  interest  in  politics  and  might  not  have  needed  funds  or 
inspiration  from  others  to  make  political  contributions.   R.  D.  Randolph,  for 
example,  gave  $2,000  to  Governor  Clinton  on  April  4,  1985.   He  says  he  used 
his  own  money  and  descrit)ed  himself  as  an  annual  contributor  dating  back  at 
least  as  far  as  President  Clinton's  first  race  for  Attorney  General  (1976)  and 
possibly  as  far  as  his  first  race  for  Congress  (1974)."'   Randolph's 
contributions  also  continued  after  April  1985;  he  said,  "I'm  sure  I  invested  in  the 
presidency.""^   Randolph  also  took  an  interest  in  other  candidates;  he 
recounted  how,  in  1976,  he  sold  an  apartment  building  "in  the  morning  and 
caught  the  plane  to  go  to  Jimmie's  [President  Carter's]  inauguration.""^ 


629  IC23899;  IC28383 

630  IC02201 


631  Randolph  Interview,  Mar  9.  1995,  al  61:2-63;1.    Pat  Hams  said  he  used  his  own 
money  to  make  a  contribution  but  added  that  Jim  McDougal  had  asked  him  to  make  the 
contribution    This  was  the  only  occasion  on  which  Harris  made  a  contribution  to  Govemor 
Clinton     Pat  Hams  Deposition,  Feb.  17,  1995,  at  74:17-78:15. 

632  Id  at  61  20-25 

633  Id.  at  11:10-13:4.    Presumably  he  means  January  20,  1977. 
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C.        David  Hale  and  the  International  Paper  deal. 

1.        The  loan  to  Susan  McDouqal  dba  Master  Marketing  and 
the  International  Paper  parcel. 

Judge  David  L.  Hale  was  appointed  to  a  Pulaski  County  Municipal  Court 
judgeship  by  Governor  Clinton  in  1979;  he  held  that  post  until  IGga.***  Be- 
tween 1980  and  1993,  Hale  and  two  family  members  owned  Capital  Manage- 
ment, Inc.,  a  "specialized  small  business  investment  company"  licensed  by  the 
Small  Business  Administration  to  invest  in  "disadvantaged  small  businesses." 
In  1993,  the  Small  Business  Administration  placed  Capital  Management  in 
receivership  t)ecause  its  accumulated  losses  exceeded  its  private  capital  by 
171  percent.*^ 

According  to  the  GAO,  Capital  Management  made  many  inappropriate 
loans  to  people  who  were  not  disadvantaged  by  any  SBA  standard,®^  includ- 
ing loans  to  companies  secretly  owned  by  Hale  himself.^' 

The  press  reports  that  Hale  claims  he  was  pressured  by  Governor 
Clinton  and  Jim  McDougal  into  lending  $300,000  to  Susan  McDougal  in  April 
1986.®^  Hale  claims  that  McDougal  told  him  that  the  loan  would  help  clean 
up  problems  at  Madison  Guaranty,  which  was  under  pressure  from  federal 
regulators."^  Other  press  reports,  quoting  McDougal,  assert  that  the 
$300,000  ended  up  in  Whitewater  and  was  used  to  buy  a  parcel  of  land, 
sometimes  called  the  Woodson  Industrial  Tract,  from  International  Paper 
Company.^"  While  the  truth  or  falsity  of  Hale's  claim  cannot  be  determined 


634  General  Accounting  Office,  Report  to  the  Chairman,  Committee  on  Small  Business, 
House  of  Representatives,  Inadequate  Oversight  of  Capital  Management  Services,  Inc- 

A  SSBIC2  n.4  (GAO/OSI-94-23,  Mar.  21,  1994)  (hereinafter,  'GAO  Capital  Management 
Report"). 

635  Id  at  1-2. 

636  There  is  no  clear  SBA  definition  of  'socially  or  economically  disadvantaged."    In  any 
case,  Hale  stretched  the  envebpe  by  defining  everyone  in  Arkansas  to  fit  the  definition.   Hale 
argued,  "'Arkansas  is  the  poorest  state  in  the  United  States  ....  This  area  has  been  deter- 
mined by  the  Congress  to  be  Economk:[allyl  depressed  in  comparison  with  that  of  the  Third 
World  Countries."   Id  at  10-11. 
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from  the  available  documentation,'*'  $25,000  of  the  $300,000  was  used  to 
fund  part  of  Whitewater's  purchase  of  the  Woodson  Industrial  Tract  from  the 
Intemational  Paper  Company. 

Jim  McDougal  first  became  interested  in  the  International  Paper  parcel, 
810  acres  located  close  to  the  Pine  Bluff  Highway  (U.S.  65)  southeast  of  Little 
Rock,  in  Feoruary  1986.®*^  McDougal,  who  called  the  parcel  "Lorance 
Heights,"  planned  to  market  it  as  a  residential  area  for  elderly  and  low-income 
people.®*'  McDougal  signed  a  contract  with  Intemational  Paper  on  March  4, 
1986  to  pjrchase  the  property  but  the  deal  did  not  close  until  October 
1986.'^ 

McDougal  purportedly  acted  for  Whitewater,  and  the  paper  for  the 
transaction  shows  Whitewater  was  the  purchaser.   A  deed  and  a  mortgage 
executed  October  5  and  10,  1986,  respectively,  and  recorded  October  20,  1986 
show  Whitewater  as  the  grantee.®**  At  the  time,  the  McDougals  told  Interna- 
tional Pap)er  that  they  were  the  sole  owners  of  Whitewater,  with  Jim  being  the 
president  and  Susan  the  secretary.**® 

Intemational  Paper  sold  the  810  acres  for  $550,950.®*^  At  closing, 
$80,190  was  paid  in  cash.®*®  International  Paper  took  back  a  mortgage  cov- 
ering two  promissory  notes  totaling  $470,760.®*'  Whitewater,  however,  did 


641  Hale  has  not  been  interviewed;  the  Independent  Counsel  has  requested  that  the  RTC 
not  do  so  for  the  present.  McDougal  refused  to  answer  questions  based  on  his  Fifth  Amerxi- 
ment  nghts 

642  GAO  Capital  Management  Report  at  1 3. 

643  Id 

644  GAO  Capital  Management  Report  at  13. 

645  DKRT200634-40    For  Whitewater,  only  the  McDougals  signed  these  documents. 

646  GAO  Capital  Management  Report  at  15. 

647  GAO  Capital  Management  Report  at  13 

648  /d  at  13  n  14    The  cash  included  McDougal's  personal  check  tor  $25,000  dated 

April  29,  1986  and  a  cashier's  check  for  $55,190  dated  October  10,  1986.  The  latter  check  has 
not  been  located. 

649  DKRT200639-40    Char!  16  outlines  this  transaction. 
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not  have  this  much  money.®®°  In  fact,  Whitewater  itself  never  contributed  any 
money  to  this  land  acquisition.  It  did,  however,  become  liable  for  the  debt.'®' 

Although  the  GAO  Capital  Management  Report  speaks  of  $25,000 
having  been  paid  at  the  closing  in  October  (it  does  not  say  by  whom),*"  the 
$25,000  actually  was  earnest  money  that  had  been  paid  six  months  earlier,  on 
April  21,  1986,  using  a  personal  check  written  on  the  McDougals'  joint  account, 
Madison  Guaranty  account  #424.*"  According  to  a  memorandum  printed  off 
of  a  Madison  Guaranty  computer  disk,  McDougal  directed  Kirby  Randolph  (the 
wife  of  R.  D.  Randolph  and  a  receptionist  at  Madison  Guaranty)  to  cut  the 
check: 

Please  issue  a  personal  check  for  me  to  international  Paper 
Realty  Corporation  for  $25,000,  earnest  money  on  the  purchase  of 
a  portion  of  the  Woodson  Industrial  tract,  Pulaski  County,  approxi- 
mately 775  acres,  Whitewater  Development  Corporation.   Retum 
to  me  at  Castle  Grande. 

At  the  beginning  of  April,  the  McDougals  had  less  than  $25,000  in  the  joint 
account  at  Madison  Guaranty  (no.  424),  on  which  the  check  was  drawn.*" 
By  April  7,  their  balance  was  down  to  $3,094.48.   The  next  day,  April  8, 
$300,000  was  deposited  into  Jim  and  Susan  McDougal's  joint  account.*^ 
The  money  came  from  David  Hale's  Capital  Management  Services'  April  3, 
1986  loan  of  $300,000  to  Susan  McDougal  d/b/a  Master  Marketing.  The  loan 
was  in  the  form  of  a  12  percent  promissory  note  due  April  1991,  interest  only 
(i.e.,  $36,000  a  year)  for  the  first  three  years,  then  $14,122.05  a  month  interest 
and  principal  thereafter.*^ 

Microfilm  of  the  canceled  check  shows  that  it  is  made  out  to  "Susan 
McDougal  d/b/a  Master  Marketing.'*"  Notx)dy  has  endorsed  it,  but  on  the 
back  side  it  is  stamped  "Deposit  to  the  Account  of  the  Named  Payee.   Missing 


650  RTCKC0408. 

651  DKRT200639-49. 

652  GAO  Capital  Management  Report  at  13  n.14. 

653  McDougal  check  on  account  #424,  IC54502,  which  cleared  April  29,  1986,  as  shown  on 
his  Apnl  30.  1986  bank  statement.   IC02156 

654  They  had  $18,712  14.    IC02154. 

655  IC02154 

656  PMS0659;  GAO  Capital  Management  Report  at  1 1  n. 10. 

657  IC52550-51 . 
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endorsement  guaranteed  by  Madison  Guaranty  Savings  and  Loan  Association 
Little  Rock."  The  numbers  00424  also  appear,  indicating  the  account  into  which 
the  money  was  deposited.*^ 

Furthermore,  there  was  no  specific  account  maintained  at  Madison 
Guaranty  (or,  so  far  as  is  known,  anywhere  else)  for  any  "Master  Marketing." 
While  there  was  an  account  for  Madison  Marketing  (which  Susan  McDougal 
owned),  that  account  did  not  receive  $300,000,  or  any  such  sum  of  money,  at 
any  time  near  this. 

The  SBA  summarizes  the  loan  as  follows: 

The  loan  was  ostensibly  given  to  provide  working  capital  for 
Mrs.  McDougal's  newly  created  advertising  firm.  Master  Marketing, 
and  wab  secured  by  equipment,  inventory,  commissions,  and  the 
personal  guarantees  of  Mr.  and  Mrs.  McDougal.   At  the  time  of  the 
loan,  both  Mr.  and  Mrs.  McDougal  provided  a  combined  financial 
statement  reporting  a  net  worth  of  $2.2  million.   Mrs.  McDougal's 
eligibility  was  documented  in  the  boilerplate  document,  "Determi- 
nation of  Disadvantaged  Small  Business  Concem."®®* 

A  security  agreement,  a  loan  agreement  and  an  SBA  portfolio  financing 
report  bear  out  the  SBA's  summary.**"  In  particular,  the  "Determination  of 
'Disadvantaged  Small  Business  Concern,'"  which  Susan  McDougal  signed, 
provides: 

The  owner  of  the  herein  SBC  because  of  her  economic  back- 
ground and  the  social  and  economic  system  which  she  works  [sic] 
has  prevented  her  from  obtaining  financial  and  other  assistance 
available  to  the  average  entrepreneur  in  the  economic  main- 
stream.**' 

The  disposition  of  the  entire  $300,000  in  loan  proceeds  is  outlined  in 
Chart  17.   Of  the  $300,000,  only  $25,000  went  to  this  International  Paper 


658  IC52551 

659  Wat  11 -12 

660  PMS0658-61,  0669-76,  0704-09. 

661  PMS0709. 
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transaction.^^  The  balance  of  the  $300,000  went  to  pay  off  numerous 
apparently  unrelated  obligations. 

This  loan  was  not  the  only  connection  between  Hale  and  the  McDougals. 
For  example,  Madison  Guaranty  loaned  Hale  almost  $1  million  in  two  install- 
ments:  Loan  2706,  for  $700,000,  made  August  1,  1985,  and  Loan  4116,  for 
$290,000,  made  April  30,  1986  and  modified  February  17,  1987.*^  Among 
others,  companies  associated  with  Mr.  Hale  that  had  loans  with  Madison 
Guaranty  included  AMC  Financial  Corporation  ($124,787).  Also,  in  October 
1987,  Capital  Management  became  a  shareholder  in  Castle  Sewer  and  Water 
Corporation,  v.hich  had  outstanding  loans  from  Madison  Guaranty  totaling 
$1 ,050,000.  The  available  evidence  does  not  establish  any  link  between  these 
transactions  and  Whitewater. 

2.        The  role  of  Whitewater  with  respect  to  the  International 
Paper  parcel. 

The  documentary  evidence  offers  one  explanation  as  to  why  Whitewater 
originally  was  the  purchaser  of  the  International  Paper  parcel,  although  this 
requires  drawing  an  inference.   On  November  14,  1986,  Jim  McDougal  sent  the 
Clintons  a  "status  report  on  Whitewater  Development  Corporation.""*' 
McDougal  reported  that,  to  date,  the  company  had  lost  approximately  $90,000. 
He  noted  that  Charles  James  kept  the  books  and  would  be  happy  to  go  over 
them  with  the  Clintons.   He  reported  that,  as  of  the  previous  summer,  all  the 
property  had  been  sold.   He  expressed  the  opinion  that  purchase  agreements 
and  notes  from  the  sales  would  be  enough  to  amortize  he  debt.  He  said  that 
bank  relations  (with  Citizens  Bank)  had  been  difficult  because  of  five  changes  in 
management  and  the  ba'^k's  failure  to  keep  him  informed.   He  also  noted  that 
three  of  the  purchasers  of  the  more  expensive  lots  had  defaulted,  that  this  had 
created  a  large  Deficiency  on  the  note  payment  and  that  sales  during  the  winter 
months  were  unlikely.®"* 


662  IC54502    Another  $10,936  went  to  International  Paper,  but  the  available  documento  do 
not  explain  why  and  offer  no  basis  to  relate  the  payment  to  this  land  purchase.    It  is  possible 
that  the  $10,936  pertained  to  "Dogpatch  Addition"  (see  Parts  VII.B.1,  VII.B.3.  VII. B.5  and  VII.C 
above)  but  that  cannot  be  verified  either. 

663  See  PMS0722-24  for  Ingersoll  &  Bloch's  summary  of  these  loans  as  of  June  26,  1987. 
At  that  time,  both  were  cun-ent  and  Hale  had  paid  down  roughly  $101 ,667  on  Loan  41 16.   Loan 
2706  was  secured  by  a  strip  shopping  center  built  by  Hale  in  1983.   The  loan  file  is  rather 
complete  by  Madiscn  Guaranty  standards  and  there  is  an  appraisal  which  predates  the  toan. 
PMS0726-815. 

664  DKRT200475,  200668,  200779,  700303,  700320.  400187  (unsigned  draft).  700336 
(draft).  700338-39  (handwritten  version  of  the  letter) 

665  Id. 
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Having  thus  summarized  recent  events,  McDougal  went  on: 

I  was  motivated  to  send  you  a  stock  transfer  by  two  factors.   First, 
i  wanted  to  get  you  out  of  the  company  because  of  the  high 
potential  for  embarrassment  to  you.  Secondly,  I  had  hoped  to  be 
able  to  take  advantage  of  the  $90,000.00  loss  for  tax  purposes 
since  Susan  and  I  have  in  large  measure  contributed  to  the  com- 
pany the  funds  necessary  to  cover  these  losses.   I  can  well  under- 
stand your  desire  to  keep  your  name  off  the  note  and  hope  you 
are  successful  in  accomplishing  this.** 

Nowhere  in  the  letter  was  there  any  reference  to  the  Intemational  Paper  deal, 
which  had  closed  the  previous  month. 

The  letter  suggests  a  tax  motivation  for  seeking  to  clear  the  Clintons  off 
the  books.   McDougal  had  bought  810  acres  of  land  the  month  before  in 
Whitewater's  name  and  committed  Whitewater  to  pay  notes  totaling  $470,760- 
facts  he  omitted  from  his  letter  to  the  Clintons."*"  He  apparently  hoped  to 
shelter  any  gain  he  realized  on  a  disposition  of  the  Intemational  Paper  parcel  by 
setting  off  Whitewater's  losses  against  that  gain. 

If  tax  planning  was  the  motivation,  thereafter  McDougal  evidently 
abandoned  the  plan.   On  November  30,  1986,  McDougal  executed  a  general 
power  of  attorney  in  favor  of  his  wife.®*^  On  December  1,  1986,  Jim 
McDougal,  acting  on  behalf  of  Whitewater  as  its  president,  conveyed  the  810 
acre  International  Paper  parcel  from  Whitewater  to  Great  Southern  Land;  the 
deed  was  recorded  December  15,  1986.®*  These  documents  did  not  relieve 
Whitewater  of  the  mortgage;  they  did,  however,  remove  the  asset.  Jim  and 
Susan  McDougal  may  have  owned  Great  Southem  Land  outright.*^" 

On  December  16,  1986,  McDougal  again  wrote  the  Clintons.   Once 
again,  he  did  not  mention  International  Paper.   Instead,  he  wrote  about  the 
Whitewater  investment.   He  stated  that  defaults  by  the  purchasers  of  several 
Whitewater  lots  had  again  caused  the  cash  flow  from  the  various  notes  execut- 
ed by  lot  buyers  to  fall  short  of  the  money  owed  to  Citizens  Bank  on  the 
mortgage.    He  said  that  he  had  negotiated  an  arrangement  with  Citizens  Bank. 
According  to  McDougal,  for  the  next  six  months,  the  bank  would  accept  the 


666        Id. 

667        DKRT200639-40. 

668        WRTC00251 . 

669        DKRT200650-51. 

670        GAO  Capital  Management  Report  a\  ^5.   But  see  n.43  above. 
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amount  Whitewater  was  receiving  from  the  customers  as  a  monthly  payment. 
He  expressed  the  hope  that  by  spring  he  could  resell  the  defaulted  lots.*^' 

It  is  unclear  when  the  Clintons  learned  of  the  Intemational  Paper  transac- 
tion. Their  signatures  do  not  appear  on  the  relevant  documents.  McDougal's 
letters  to  them  do  not  mention  the  transaction.  The  transaction  did  not  benefit 
Whitewater  or  the  Clinions;  in  fact,  it  left  Whitewater  v'<Xh  a  large  mortgage  but 
no  corresponding  asset,  and  eventually  it  led  to  litigation  and  the  entry  of  a 
judgment  against  Whitewater. 

3.        Aftermath  of  the  Hale  loan  and  the  International  Paper 
deal. 

The  Hale  loan:  On  April  3,  1987,  Susan  McDougal's  first  interest 
payment  to  Capit^.l  Management  came  due.   Susan  McDougal  wrote  a  letter  to 
Hale  stating  that,  '[bjecause  of  the  fluctuation  between  payment  of  media 
expenses  and  reimbursement,  it  will  be  30  to  60  days  before  I  can  make  this 
payment  to  you."'"  On  April  22,  1987,  Susan  McDougal  assigned  Capital 
Management  Services  5,745  shares  of  Madison  Guaranty  stock  as  additional 
security  for  the  loan.®"  Unfortunately  for  Hale,  the  McDougals  had  already 
pledged  the  same  stock  to  Worthen  Bank,  which  had  a  first  lien  of 
$110,000.'^" 

Hale  sought  advice  from  Jim  Guy  Tucker,®"  whose  firm  regularly  rep- 
resented Madison  Guaranty.  Tucker's  associate  James  Breck  Speed,  III 
replied,  advising  Hale  how  to  gain  a  security  interest  in  the  stock.®^®  Notwith- 
standing Worthen  Bank's  senior  lien,  on  June  1,  1988,  the  McDougals  gave 
Capital  Management  a  proxy  to  vote  the  stock.®"  Hale  never  voted  the  stock 
or  exercised  any  other  ownership  rights.®^® 


671  DKRT200683.  700301,  700337  (handwritten  version). 

672  PMS0664. 

673  PMS0654. 

674  GAO  Capital  Management  Report  at  1 2  n,  1 2;  PMS0662. 

675  PMS0656.    It  is  not  clear  from  this  document  whether  Hale  told  Tucker  that  the  matter 
involved  Madison  Guaranty    Also,  the  opinion  given  by  Tucker's  associate  suggests  that  Hale 
told  Tucker  that  the  inquiry  had  to  do  with  a  loan  about  to  be  made,  not  one  that  had  been 
made  a  year  before  and  now  was  in  default. 

676  PMS0656-57. 

677  PMS0653. 

678  GAO  Capital  Management  Report  at  1 2  n.  1 2. 
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Capital  Management  never  received  any  payment  from  the  IVIcDougals 
on  the  $300,000  loan,  so  it  sued  Susan  McDougal  and  it  began  to  look  for  other 
potential  sources  of  recovery.  In  October  1988,  Gary  Green,  a  lawyer  in  Little 
Rock  who  represented  Capital  Management,  approached  F.  Guthrie  Castle,  Jr. 
of  Gerrish  &  McCreary  in  Memphis,  who  was  then  representing  Madison 
Guaranty  in  an  accountants'  malpractice  case  against  Frost  &  Company 
(Madison  Guaranty's  auditors  in  1984  and  1985),  to  see  whether  Castle  might 
represent  Hale  against  Frost  &  Company  with  respect  to  the  $300,000.   Hale 
wished  to  argue  that  Frost  &  Company's  audit  of  Madison  Guaranty's  financial 
statements  had  induced  him  to  make  the  loan.®^  On  March  30,  1989,  Castle 
wrote  to  Green  declining  to  represent  Hale  because  the  FDIC  had  just  decided 
to  replace  Castle's  firm  on  the  Frost  matter  with  the  Rose  Law  Firm.   Castle 
suggested  that  Green  contact  Webster  Hubbell  at  the  Rose  Law  Firm.**' 

Nothing  came  of  that,  but  C".  February  6,  1989,  the  Pulaski  County 
Circuit  Court  entered  a  judgment  on  the  unpaid  loan  for  $396,262.91  in  favor  of 
Capital-Management  Services,  Inc.  and  against  Susan  McDougal,  doing 
business  as  Master  Marketing.   The  judgment  remains  unsatisfied.**' 

The  International  Paper  deal:  In  early  1987,  the  McDougals  subdivided 
Lorance  Heights  and  began  selling  lots.  The  purchasers  became  disenchanted 
with  the  lots.   On  May  9,  1988,  48  individuals  filed  suit  against  Great  Southern 
Land  Company  and  International  Paper  Realty  Corporation,  alleging  a  failure  to 
record  the  plat  of  Lorance  Heights,  to  pay  certain  real  estate  taxes,  to  blacktop 
certain  roads  and  to  provide  gas  service  to  certain  lots.**^  International  Paper 
filed  a  third-party  complaint  against,  among  others,  Whitewater  Development 
Company,  alleging  nonpayment  of  the  mortgage.   On  March  15,  1989, 
International  Paper  foreclosed  on  the  property  and  won  a  judgment  for 
$478,126.65  against  Whitewater.  The  judgment  remains  unsatisfied.**' 


679  PMS0595.  0604-09 

680  PMS0595. 


681  Judgment  in  Caprtal-Managenient  Services.  Inc  v  Susan  McDougal  d/b/a  Master 
Marketing  (Pulaski  Cty  Circuit  Ct.),  PMS0602-03. 

682  Newgent,  et  al  v  Great  Souttiem  Land  Co..  et  al..  No.  88-2017  (Pulaski  Cly.  Chancery 
Ct.) 

683  Decree  of  Foreclosure  filed  Mar.  15,  1989  in  Newgent,  et  al.  v.  Great  Southern  Land 
Co.,  et  al.  and  International  Paper  Realty  Corp.  v.  Whitewater  Development  Corp.,  et  al..  No. 
88-2017  (Pulaski  Cly.  Chancery  Cl );  GAO  Capital  Management  Report  at  15. 
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IX.       WHITEWATER  AFTER  THE  LAND  WAS  GONE. 

A.       The  financial  wrai>up  (except  for  lot  13). 

This  report  departed  from  the  chronology  to  present  the  funds  tracing 
work  and  to  investigate  other  possible  ties  between  Madison  Guaranty  and 
Whitewater.   Now  it  returns  to  the  chronology  where  it  left  off,  in  May  1985. 

May  1 985  marked  more  than  the  end  of  another  fiscal  year;  it  also 
marked  the  end  of  Whitewater  as  a  project.  By  the  end  of  May,  the  land  was 
gone;  all  that  remained  behind  was  debt  and  notes  receivable  that  did  not 
generate  enough  cash  to  service  the  debt.   The  Company  would  continue  to 
exist  but  there  was  never  again  any  prospect  that  it  might  tum  a  profit. 

1.        The  bulk  sale  to  Ozark  Air  Service  and  its  assumption 
of  some  of  the  debt. 

On  May  4,  1985,  Ozark  Air  Service,  inc.  ("Ozark  Air")***  purchased  the 
remaining  24  unsold  lots  (lots  2-6,  9-12,  14-18,  20,  22-24,  29-30,  35,  37,  43-44) 
from  Whitewater  Development  Company,  Inc.®®*  Ozark  Air  acquired  the 
properties  in  exchange  for  (1)  a  1979  Piper  Seminole  Aircraft,  and  (2)  Ozark 
Air's  assumption  of  $35,000  of  the  $95,591  balance  that  was  still  owed  by  the 
Clintons  and  the  McDougals  on  the  original  loan  from  Citizens  Bank  (loan  no. 
5885).^  Ozark  Air  paid  much  less  than  the  amount  at  which  the  lots  were 
priced  for  sale  on  an  inventory  list  entitled  'Whitewater  Estates,"  dated 
November  23,  1984.®*^  That  inventory  priced  23  of  the  24  purchased  lots  at 
a  total  of  $191,550.*®® 


684  Ozark  Air  was  incorporated  on  Novennber  1 ,  1984  by  Wade  and  Russell  E.  Webb.    Its 
Article;,  of  Incorporation  state  that  it  was  fonned,  among  other  purposes,  "to  operate  aircraft  as 
a  pnvate  or  contract  earner,  for  the  purpose  of  carrying  passengers  and  freight,"  and  to 
purchase  and  develop  real  estate.   DKRT700010. 

685  DKRT100318,  200743-46,  400481. 

686  Id.  According  to  one  press  account,  the  airplane  was  valued  at  $35,000,  used  by 
Madison  Guaranty  and  eventually  sold  to  Jim  McDougal.    The  New  York  Times,  Feb.  7,  1994. 

687  DKRTi  00994. 

688  Lot  15  does  not  appear  on  the  list.   Its  onginai  list  price  was  $7,500.   The  1984  list 
prices  were  identical  to  the  original  Whitewater  list  pnces  with  the  exception  of  lot  33  ($1 3,000 
on  the  onginai  price  list  versus  $15,500  on  the  Noverrtier  1984  inventory)  and  tot  37  ($11,000 
versus  $15,000).    DKRT900358,  DKRTI  00994. 
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At  the  time  of  the  purchase,  Citizens  Bank  still  held  the  mortgage  on  the 
24  lots.®*®  Citizens  Bank  agreed  to  release  the  lots  one  at  a  time,  with  the  lot 
to  be  designated  by  the  buyer,  for  each  payment  of  $1,600  made  by  Ozark  Air 
on  the  mortgage.   Citizens  Bank  however  did  not  release  Whitewater  from  any 
obligation  under  the  mortgage  until  such  time  as  a  particular  lot  was  released 
through  payment  by  Ozark  Air. 

Wade  apparently  had  difficulty  making  payments  on  the  Citizens  Bank 
loan.   On  September  27,  1985,  McDougal  wrote  a  letter  to  Wade  complaining 
that  Citizens  Bank  had  not  subtracted  $35,000  from  "our  balance,"  "causing  us 
to  have  to  pay  interest  on  that  sum."*^  On  February  3,  1986,  Ron  Proctor 
(Vice  President,  1  st  Ozark  National  Bank  (formerly  known  as  Citizens  Bank)) 
wrote  a  letter  to  McDougal  with  enclosures,  listing  the  payments  that  Chris 
Wade  had,  and  had  not,  made  on  the  $35,000  Whitewater  loan  he  had 
assumed  on  May  4,  1985.®''   According  to  the  letter,  the  balance  was  paid 
down  to  approximately  $25,500  at  that  time.   By  October  1989,  Wade  had  paid 
the  balance  down  to  approximately  $15,083.^*  On  November  16,  1990, 
Wade  asked  1st  Ozark  National  Bank  for  a  deferment  on  the  payments  until 
April  1991.®"  Because  Wade  had  t>een  "very  helpful  with  the  managing  of 
the  collection"  of  the  loan.  Proctor  granted  the  deferment.®*" 

The  Wades  filed  a  voluntary  Chapter  1 1  bankruptcy  petition  on  Novem- 
ber 1,  1989  in  the  United  States  Bankruptcy  Court  for  the  Western  District  of 
Arkansas,  Case  No.  89-13-144M.®®^  The  bankruptcy  was  converted  to  a 
Chapter  7  proceeding  on  August  27,  1990."®*  The  case  remains  open. 

The  press  reports  that  Jim  Blair  (who  provided  advice  to  Mrs.  Clinton 
regarding  commodities  trading  and  is  the  General  Counsel  for  Tyson  Foods) 
flew  to  Flippin,  Arkansas  before  the  1992  presidential  elections  to  ask  Wade  to 
pay  the  remainder  of  the  money  he  owed  on  the  Whitewater  loan,  as  it  was  still 
guaranteed  by  the  Clintons.   The  article  reports  that,  although  Wade  was 
"entangled"  in  bankruptcy  at  the  time,  he  borrowed  the  money  and  paid  the 
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DKRT200745-46. 

690 

DKRT70O412    The  letter  is  unsigned.    It  is  unknown  whether  Wade  ever  received  it. 
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DKRT1 00470-72 

693 

C8F0424. 

694 

Id 

695 

RTCKC39672 

696 

RTCKC39728 

Fed  R 

Cnm  P  6(e)  Matenal                                        -124-                                                 Attorney-Client  Privilege 

Confidential                                                                                                                                   Attorneys'  "  irit  P—'-  -t 

1920 


balance.**^  "Hie  documents  show  that  the  loan  was  paid  off  on  May  12,  1992 
by  a  check  from  Ozark  Air.®'^ 

2.        The  decline  of  the  recourse  debt. 

From  1980  through  May  31,  1986,  the  aggregate  amount  of  debt  associ- 
ated with  Whitewater  remained  within  a  relatively  narrow  band:   $225,659  to 
$289,513.®*^  In  contrast,  the  portion  of  the  debt  that  was  recourse  to  the 
shareholders  trended  downward  more  sharply. 

Overtime,  particularly  from  May  31,  1983  forward,  more  and  more  of  the 
debt  became  non-recourse  to  the  shareholders  because  much  of  the  recourse 
debt  was  paid  down  by  non-recourse  loans  from  McDougal-controlled  entities. 
At  May  31,  1983,  66  percent  of  the  total  project  debt  was  recourse  to  the 
Clintons  and  McDougals.   By  May  31,  1984,  the  recourse  amounts  had  de- 
clined to  58  percent  of  the  total  project  debt. 

The  decline  became  notably  greater  in  the  12  months  ended  May  31, 
1985.^°°  By  that  date,  only  41  percent  of  the  total  debt  remained  recourse. 
In  effect,  between  May  31,  1983  and  May  31,  1985,  the  total  venture  debt 
declined  by  only  $13,698,  but  the  recourse  debt  was  replaced  by  McDougal- 
related  entities'  non-recourse  debt  of  $64,634.   This  pattern  continued  through 
May  31,  1986,  by  which  time  the  recourse  portion  of  the  total  debt  (now 
$225,659)  had  been  further  reduced  to  $77,679,  or  only  34  percent  of  the  total. 

In  effect,  the  recourse  debt  was  replaced  by  non-recourse  debt.   Lenders 
unaffiliated  with  the  McDougals  were  taken  out  by  lenders  that  the  McDougals 
controlled  (i.e.,  the  McDougal-controlled  entities).   The  Clintons  made  no 
advances  after  August  1980  until  fiscal  year  1987.   Instead,  the  McDougals 
progressively  removed  the  burden  of  the  recourse  debt  from  the  shareholders 
by  having  companies  that  the  McDougals  controlled  replace  the  banks  as  the 
project's  principal  creditors. ^°' 


697  The  New  York  Times.  July  5,  1994. 

698  CBF0432,  35 


699  Most  of  this  decline  occurred  in  fiscal  year  1986.   On  May  31,  1985,  total  debt  was 
$275,815.   A  year  later,  rt  was  $225,659    For  purposes  of  this  discussion,  total  debt  includes 
shareholder  payments  made  outside  of  the  Company    These  amounts  are  considered  obliga- 
tions to  the  shareholders 

700  Accordingly,  fiscal  year  1985  is  the  year  of  the  largest  funds  transfers  from  McDougal- 
controlled  entities  to  Whitewater. 

701  Chart  18  depicts  the  change  in  the  Whitewater  debt  structure. 
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3.        Operations  and  cash  flow  in  fiscal  years  1985  and  1986. 

Fiscal  year  1985:  After  only  one  new  lot  sale  in  the  first  1 1  months  of 
fiscal  year  1985,  the  remaining  24  lots  were  sold  to  Ozark  Air  Services,  as  just 
described.   The  sales  in  1985  (including  sales  of  foreclosed  lots)  yielded  only 
$4,600  in  down  payments.   The  Ozark  sale  was  a  non-cash  transaction 
involving  an  dirplane  exchange  and  the  assumption  of  $35,000  debt.   Hence,  in 
total,  in  1985,  Whitewater  realized  only  $23,131  in  lot  sale  down  payments  and 
payments  received  on  notes  receivable  (both  principal  and  interest).   After 
deducting-  $31,024  for  commissions  and  other  operating  expenses,  the 
company  had  negative  cash  flow  of  $7,893  before  debt  service.  Total 
payments  made  to  banks  during  the  fiscal  year  amounted  to  $67,745, 
consisting  of  $20,629  of  interest  and  $47,1 16  in  principal.   After  deducting  this 
amount  from  cash  flow  contributed  from  operations,  Whitewater  had  negative 
cash  flow  after  debt  service  of  $75,638.   After  the  transaction  with  Ozark  Air 
closed,  there  was  no  real  prospect  that  Whitewater  would  ever  tum  a  profit.   By 
May  31,  1985,  Whitewater  was  technically  insolvent.   It  had  no  remaining  land 
and  the  value  of  its  debt  exceeded  its  only  significant  asset,  its  notes 
receivable. 

Fiscal  year  1986:  Cash  flow  into  Whitewater  from  lot  sale  notes 
receivable  amounted  to  $22,315  in  the  fiscal  year  ended  May  31,  1986.  The 
amount  collected  in  fiscal  year  1986  almost,  but  not  quite,  sufficed  to  service 
the  Citizens  Bank  mortgage.   With  less  debt  service  required  of  Whitewater 
(due  both  to  the  $24,000  in  principal  payments  made  in  late  1984  and  the 
reduction  in  required  payments  as  a  resuK  of  the  November  1984  renewal,  as 
described),  there  was  less  need  to  find  outside  capital  to  fund  these  payments. 
The  volume  of  cash  flowing  from  McDougal-controlled  entities  into  Whitewater 
was  correspondingly  less  in  fiscal  year  1986.  Thus,  from  June  1,  1985  through 
May  31,  1986,  three  deposits  for  $10,200  combined  were  made  into 
Whitewater's  bank  account-as  compared  to  $73,342  in  the  shorter  period  from 
September  10,  1984  through  April  9,  1985. 

Two  of  the  three  deposits  made  in  fiscal  year  1986  ($1,500  on  July  3, 
1985^°^  and  $1,200  on  October  18,  1985^°^)  were  deposited  into 
Whitewater's  escrow  account  at  Citizens  Bank.   The  source  of  those  deposits  is 
not  known. ^°^ 


702  DKRT400483 

703  DKRT400486 


704       These  two  payments  were  recorded  as  loans  from  Jim  McDougal.  DKRT600074, 
400234,  400235 
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The  third  deposit,  for  $7,500  on  November  8,  1 985,^°^  was  made  into 
Whitewater's  Madison  Guaranty  checking  account.   This  deposit  has  already 
been  discussed/**  The  source  of  this  deposit  was  Madison  Marketing.   The 
$7,500  deposit  was  used  to  pay  $7,322.42  to  Security  Bank  of  Paragould.^°^ 

From  inception  of  the  venture  through  May  31,  1986,  Whitewater's  cash 
flows  can  be  summarized  as  follows: 

Cash  Flows  Through  May  31. 1986 

Cash  Inflows: 

Bank  loans $302,61 1 

Lot  sale  related  revenues    200,974 

Payments  on  V.'hitewater-related  loans 

from  unidentified  sources 39,474 

Miscellaneous  sources    5,913 


Total  inflows     $548,972 

Cash  Outflows: 

Purchase  of  land  and  other  land  improvements    (257,108) 

Principal  and  interest  payments  to  banks   (385,679) 

Commissions  and  other  operating  expenses     (69,374) 

Payment  to  Earth  Moves    (30.000) 

Total  outflows ($742,161) 

Cash  shortfall     ($193,189) 

Funds  provided  by  shareholders  to  cure  shortfalls: 

McDougals,  net    158,523 

Clintons   35.970 

Total  from  shareholders     $194.493 

Cash  in  bank.  May  31,  1986   $1.304 


705  RTCKC0396;  RTCKC0470 

706  See  Part  VII. B. 9  above. 

707  DKRT7'^0361     Of  the  total,  $5,000  was  to  principal  and  $2,322.42  was  to  interest. 
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Complete  financial  records  are  not  available  after  May  31.  1986,  as  a 
general  ledger  for  Whitewater  was  not  maintained  after  that  date.  By  May  31. 
1986.  however,  substantially  all  significant  activity  had  taken  place,  except  for 
collecting  the  remaining  installment  note  payments  and  servicing  the  Citizens 
Bank  and  the  Security  Bank  loans/°®  Therefore,  the  summary  of  cash  flow 
data  through  May  31.  1986  provides  perspective  on  how  the  venture  performed 
firancial.y/'^ 

The  project  lost  money.   It  had  an  overall  negative  cash  flow  after  debt 
service  of  $205,498.   The  loss  was  due  principally  to  Whitewater's  failure  to  sell 
lots  profitably,  when  they  sold  at  all.^'°  The  venture  also  lost  money  because 
of  the  increase  in  interest  rates  in  the  late  1970s  and  the  early  1980s.   Interest 
rates  on  Whitewater  debt  reached  as  high  as  19  to  21  percent  at  points  during 
the  life  of  the  venture,  while  the  interest  rates  that  Whitewater  could  charge  lot 
buyers  was  capped  at  a  substantially  lower  rate. 

Most  of  the  Clintons'  personal  investment  in  Whitewater  was  made  by 
August  1980,  when  they  funded  certain  debt  service  payments.   Through 
May  31,  19c4,  the  Clintons'  contribution  to  the  venture,  while  never  exactly 
equal  to  the  McDougals'.  was  at  least  of  a  similar  magnitude.   This  balance 
ended  after  May  1984;  by  the  end  of  1986,  the  McDougals  and  their  entities 
had  contributed  far  more.^^' 

The  McDougals  and  entities  they  controlled,  besides  funding  initial  land 
improvements  and  interest  through  Great  Southern  Land,  deposited  $73,342 
into  Whitewater  in  the  fiscal  year  ended  May  31,  1985  and  $10,500  more  in  the 
year  ended  May  31 ,  1986.  These  funds  cured  or  prevented  overdrafts  from 
occurring  as  a  result  of  Whitewater's  payments  to  third-party  banks  and  to  Chris 
Wade  or  eniities  that  he  controlled.''^ 


708  The  Security  Bank  toan  was  paid  off  in  December  1988. 

709  Chan  1 9  in  the  Appendix  summarizes  sources  and  uses  of  funds  from  the  inception  of 
the  project  through  May  31 ,  1986 

710  The  May  1985  bulk  sale  covered  24  of  the  44  tots.   It  occurred  almost  seven  years 
after  the  I^Dougals  and  the  Clintons  bought  the  land.   The  lots  simply  did  no!  sell  fast  enough 
to  make  the  venture  profitable. 

71 1  The  statements  assumes  that  one  lumps  together  the  McDougals  as  individuals  with 
the  entities  that  they  controlled    If  the  McDougals  were  to  be  distinguished  from  their  entities, 
the  numbers  would  be  far  closer.   Of  the  $228,937  (gross)  advanced  by  the  McDougals  and 
their  entities,  the  McDougals  as  individuals  advanced  $32,284,  McDougal  as  a  trustee 
advanced  $480  and  the  entities  advanced  the  remaining  $196,173. 

712  Chart  20  provides  a  time  line  showing  key  financial  indicators  over  the  life  of  the 
project. 

Fed  R  Cnm  P  6(e)  Matonai  -128-  Attomoy-Cllont  Pnvilego 

Confidenlial  Attorneys'  Work  Product 


1924 


4.        The  Lyons  Report. 

On  March  23,  1992,  James  M.  Lyons  presented  his  report  on  Whitewater 
to  Governor  and  Mrs.  Clinton/'^  Accompanying  the  Lyons  Report  was  a 
letter  to  the  Clintons  from  Patten,  McCarthy  &  Associates,  Inc.,  who  provided 
related  consulting  services.^'"  Both  the  Lyons  Report  and  the  Patten,  McCar- 
thy letter  have  been  reviewed,  as  has  a  draft  of  the  Ly^ns  Report  dated 
March  18,  1992.   The  draft  included  considerably  more  financial  detail  than  the 
final  report.^'* 

The  final  Lyons  Report  made  the  following  conclusions/'® 

In  1979,  WDC  [Whitewater  Development  Company]  was 
formed  by  you  with  James  and  Susan  McDougal  to  develop  some 
200  aces  of  land  in  the  Ozarks.   From  the  available  records,  it  is 
clear  that  at  all  material  times  the  McDougals  or  their  agents 
exercised  total  control  over  the  management  and  operation  of  the 
corporation  and  its  investments.   Your  interest  in  this  investment 
was  limited  to  that  of  fifty  percent  shareholder  in  a  corporation. 
However,  there  is  no  evidence  that  you  received  annual  reports  or 
regular  financial  summaries  from  the  corporation's  management. 

The  Lyons  Report  continued: 

Even  though  you  were  passive  shareholders,  you  assumed  con- 
siderable financial  responsibility  for  a  corporation  whose  liabilities 
exceeded  and  continue  to  be  greater  than  its  assets.  From  the 
beginning  of  the  venture  through  May,  1991,  you  invested  approxi- 
mately $70,000  in  the  corporation,  for  which  you  have  not  re- 
ceived any  return  other  than  payments  on  loans  incurred  for  the 
benefit  of  WDC. 

The  Patten,  McCarthy  summaries  more  specifically  conclude  the  Clintons 
"invested,  lodned,  or  otherwise  advanced"  approximately  $68,900  (actually 
$68,382^'^)  in  Whitewater  since  1978.   Over  the  same  period,  the  McDougals 


713  SN000000074. 

714  SN000000076 


715  DKRT800112A    For  example,  individual  payments  made  by  Whitewater's  shareholders 
are  disclosed,  along  wrth  the  dates  and  purposes 

716  SN000000074-075. 

717  SN000000079. 
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invested,  according  to  Patten,  McCarthy,  approximately  $92,200."*  In  1994, 
the  Clintons  acknowledged  that  $22,200  (actually  $22,245)  of  the  $68,900 
attributed  to  them  was  unrelated  to  Whitewater."'  Deducting  these  items 
reduces  the  Clinton  investment,  as  summarized  in  the  Lyons  Report,  to  $46,137 
($68,382  -  $22,245  =  $46,137). 

This  report  (as  opposed  to  the  Lyons  Report)  stated  earlier  that  the 
Clintons  had  invested  $35,970  through  May  31.  1981.  including  $13,350  of  loan 
payments  they  made  during  that  fiscal  year.   For  the  Clintons,  five  financial 
events  re'ated  to  Whitewater  occurred  after  that.   These  include: 

•  The  Clintons  made  a  $1,636  interest  payment  to  Security  Bank  in 
1986; 

•  The  Clintons  made  a  $1,474  interest  payment  to  Security  Bank  in 
1988; 

•  The  Clintons  made  a  Whitewater  property  tax  payment  of  $1,275 
in  1988; 

•  The  Clintons  received  net  proceeds  of  $1 ,640  resulting  from  the 
lot  13  Logan  foreclosure/resale  in  1988  (actually  a  reduction  in 
their  investment);  and 

•  The  Clintons  made  $3,477  of  various  tax  and  accounting  services 
payments  made  in  the  1990s.^^° 

If  one  adds  these  numbers  to  the  $35,970,  the  Clintons'  total  investment 
becomes  $42,192. 

The  $3,945  difference  between  this  amount  and  the  $46,137  figure 
reached  by  the  Lyons  Report  is  explained  as  follows  (there  are  minor  rounding 
differences): 

First,  the  Lyons  Report  omits  the  Clintons'  initial  $500  contribution  of 
capital,  and  thus  its  calculation  of  the  Clintons'  investment  should  be  increased. 


718        SN000000078 


719  Washington  Post.  Mar.  25,  1994,  at  A1     This  amount  includes  $20,745  paid  by  the 
Clintons  in  February  1982  and  four  payments  totaling  $1,500  they  made  between  June  1981 
and  December  1981     DKRT800341     President  Clinton  used  the  $20,700  to  buy  property  for  a 
cabin  for  his  mother  and  $1 ,500  to  make  payments  on  the  land.   The  land  and  the  cabin 
apparently  were  not  at  Whitewater.  Apart  from  being  mentioned  in  the  Lyons  Report,  these 
investments  do  not  appear  to  have  any  relevance  to  the  RTC's  investigation. 

720  DKRT800143A;  A00008204;  Arionsas  Democrat  Gazette.  Mar  26,  1994. 
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Second,  the  Lyons  Report  includes  a  $1,636  payment  by  the  Clintons  to 
Security  Bank  twice,  once  in  fiscal  1987  and  again  in  fiscal  1988.   Also  in  fiscal 
1988,  the  Lyons  report  includes  $904  in  payments  received  by  the  Clintons 
from  Hilman  Logan  which  they  passed  on  to  Security  Bank,  as  well  as  $21  of 
interest  recorded  on  the  bank's  'oan  history  in  connection  with  a  refinancing  of 
the  loan  which  was  not  received  in  cash."' 

Third,  the  Lyons  Report  does  not  adjust  downward  the  Clintons'  total 
investment  to  reflect  their  realization  of  a  $1,640  capital  gain  in  1988  as  a  result 
of  the  Logan  transaction  (described  below). 

Finally,  the  calculations  made  in  this  investigation  exclude  the  $243 
payment  made  by  the  Clintons  to  Citizens  Bank  of  Jonesboro  in  February  1981. 
As  described  earlier  in  the  report,  there  is  no  conclusive  connection  between  it 
and  Whitewater. 

B.       The  1986  examination  of  Madison  Guaranty,  the  cease 
and  desist  order  and  McDouqal's  final  removal  from 
Madison  Guaranty  and  Madison  Financial. 

In  March  1986,  FHLBB  began  another  examination  of  Madison  Guaran- 
ty.^^  The  problems  recognized  in  the  1984  Report  of  Examination  had  be- 
come much  worse. 

On  June  19,  1986,  FHLBB  wrote  to  the  Board  of  Directors  of  Madison 
Guaranty  to  report  on  its  ongoing  investigation  into  the  operating  practices  of 
Madison  Guaranty.   This  letter  alleges  a  violation  of  the  July  19,  1984  Supervi- 
sory Agreement.   It  notes  Madison  Guaranty's  continued  failure  to  comply  with 
the  Board's  net  worth  requirements.   As  of  April  30,  1986,  Madison  Guaranty's 
net  worth  was  $2.6  million,  some  $1.65  million  short  of  the  minimum  require- 
ment.  The  letter  calls  on  the  Borrd  to  meet  with  FHLBB  in  Dallas.^" 

On  July  1 1 ,  1986,  the  FHLBB  met  with  Madison  Guaranty's  board  of 
directors  in  Dallas.   The  board  was  accompanied  by  counsel:  Jim  Guy  Tucker's 
partner,  John  Selig,  and  his  associate  Breck  Speed.   The  directors  were 
instructed  to  remove  Jim  McDougal  or,  in  effect,  have  the  FHLBB  do  it  for 


721  SBP0064    Both  Hems  were  deducted  in  the  Clintons'  1987  federal  income  tax  return. 
DKRT1100137 

722  The  resulting  report  of  examination  is  dated  as  of  March  4,  1986.    PMS0473.   This  is 
not  the  date  on  which  it  was  completed.    Instead,  this  is  the  day  that,  or  the  day  before,  the 
examination  started.  Jim  Clark  (Bank  Examiner)  Inten/iew,  Oct.  20,  1994,  at  18.   Clark 
reviewed  Madison  Guaranty  records  until  late  August  or  early  September  1986.    Id.  at  22. 

723  RTCKC33989-91. 
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them/"  Selig  bargained  for  a  consulting  arrangement  or  a  voting  trust  for 
the  McDougais.  The  FHLBB  Supervisory  Agent  Walter  Faulk  said  no:   the 
McDougals,  Latham  and  Bill  Henley  must  go.^*  They  did/^"  The  same 
month,  McDougal  suffered  a  nervous  breakdown.   He  later  was  diagnose*^  as 
manic  depressive  and  had  surgery  to  clear  an  artery  running  to  his  brain/^^ 

Despite  the  failure  of  their  real  estate  venture,  Governor  Clinton  and 
McDougal  remained  cordial/^®  Contact  between  them  appears  to  have  been 
infrequent,  but  McDougal  called  upon  Governor  Clinton  from  time  to  time.   For 
example,  in  the  spring  of  1986,  after  several  of  McDougal's  other  real  estate 
projects  had  problems  with  the  state  Arkansas  Department  of  Health  over  the 
issue  of  sewage,  McDougal  met  with  Governor  Clinton  and  officials  of  the 
Health  Department  to  discuss  the  matter.^^  A  staffer's  memorandum  of  the 
meeting  reflects  that  Governor  Clinton  described  McDougal  as  his  "friend  of  20 
years  who  had  never  asked  for  a  favor .  .  .  ."^^ 


724  Steve  Cuffman  Interview,  Apr.  26,  1994,  at  15-16;  John  Selig  Interview,  June  8,  1994, 
at  10-11     Sarah  Hawkins  said  the  FHLBB  'moved  in'  on  July  1 1 ,  1986.    Hawkins  Deposition 
taken  Apr.  9,  1990  in  RTC  v.  Frost  &  Company.  No.  LR-C-89-216  (E.D.  Ark.),  at  14. 

725  RTCKC33981 -88 

726  The  same  month,  Mrs  Clinton  returned  Madison  Guaranty's  retainer  and  took  steps  to 
have  her  firm  cease  representing  Madison  Guaranty.    Mrs  Clinton's  work  for  Madison  Guaranty 
is  beyond  the  scope  of  this  report.    For  the  most  part,  that  work  occurred  between  May  1985 
and  July  1986.    It  ended  in  the  third  quarter  of  1987.    RLF2  03030-31.   The  available  evkJence 
does  not  link  that  work  to  Whitewater. 

727  McDougal  R.T.  at  905,  929-30. 

728  For  instance,  in  December  1985,  Governor  Clinton  appointed  N^Dougal  a  member  of 
the  Arkansas  Martin  Luther  King  Holiday  Commission.   The  Commission's  38  members 
included  both  Arkansas  senators  and  all  four  of  its  members  of  the  House  of  Representatives. 
DKRT800538A. 

729  See  generally  DKRT800606A-645A. 

730  Memorandum  from  J.  Choate  to  Governor  Clinton,  Mar.  5,  1986,  DKRT800606A-07A. 
At  the  meeting,  McDougal  accused  Health  Department  employees  of  'duplicity  and  trickery'  and 
described  one  employee  as  "not  sane,  not  qualified,  not  stable  and  psychotic'.'   Id.  According 
to  the  staffer,  who  wrote  to  Governor  Clinton  the  next  day: 

I  have  talked  with  Tom  Butler  this  am.   He  tells  me  that  the  3  men  Jim 
McDougal  referenced  in  yesterday's  meeting  have  been  removed  from  those 
jobs    Tom  met  with  their  supervisors,  too.  and  spelled  out  to  all  of  them  tfiat 
none  were  to  talk  about  Brittany  Point,  Eden  Park  or  Maple  Creek  in  or  outside 
tne  office,  period,  because  they  don't  want  to  give  credence  to  any  of 
McDougal's  allegations    Tom  will  send  over  a  complete  report  soon. 

(continued...) 
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C.       Mrs.  Clinton's  work  on  matters  related  to  Whitewater 
after  Jim  McDouqal  ceased  to  manage  Whitewater's 
financial  affairs. 

1.        The  repurchase  of  lot  13. 

In  the  spring  of  1988,  Mrs.  Clinton  decided  to  try  to  reacquire  Whitewater 
lot  13,  on  which  the  prefab  house  had  been  built  in  1981.  At  the  end  of  1981, 
the  Clintons  had  sold  the  lot  to  Hilman  Logan.^^'   The  sale  was  the  typical 
contract  for  deed  sale  where  title  remains  with  the  seller  (the  Clintons)  unless 
and  until  the  buyer  makes  all  the  payments. 

In  1985,  Hilman  Logan  had  filed  for  bankruptcy  in  Mississippi."^  The 
assets  of  his  estate  included  lot  13.   He  continued  making  payments  on  lot  13 
until  September  1987.^*'  He  then  stopped  making  payments.   At  that  point 
he  owed  $11,951  in  principal,  having  paid  $9,549.^^ 

In  May  1988,  Allen  W.  Bird  II,  one  of  Mrs.  Clinton's  partners,  wrote  to 
Logan's  trustee  in  bankruptcy  to  ask  whether  he  would  abandon  any  interest  in 
lot  13  in  retuin  for  the  Clintons'  waiver  of  any  further  claim  against  the  Logan 
estate.^**  The  trustee  responded  equivocally,  asking  for  more  time  to  consid- 
er the  proposal.^^ 


730(.  ..continued) 

DKRT800606A.  The  memorandum  does  not  explain  why  the  responsibilities  of  these  three 
men  were  transferred  to  others.  There  had  been  some  tension  between  McDougal  and  at  least 
one  of  the  "sanitarians"  for  some  time;  possibly  rt  was  thought  best  to  eliminate  personalities  as 
an  issue.   This  sewage  issue,  which  pertains  not  to  Whitewater  but  to  Madison  Guaranty 
projects,  is  beyond  the  scope  of  this  report. 

731  DKRT700236. 

732  Logan  had  a  substantial  Mississippi  River  towboat  sen/ice,  which  employed  120  to  130 
p)eople,  but  i1  failed  when  its  largest  customer  ceased  operations  owing  Logan  ap)proximately 
$2.3  million.    Disclosure  Statement  filed  in  In  re  Hilman  Logan,  et  ai.  Consolidated  Case  No.  E- 
85-40163  (Bankr  N.D.  Miss.),  RIC003589-609.   Logan  owned  two  tots  in  Marion  County 
(presumably  Whitewater  lots  25  and  26,  which  he  also  had  purchased)  that  he  alleged  to  be 
worth  $55,000  subject  to  Citizens  Bank  of  Flippin's  lien  of  $19,500  plus  interest.    RIC003597. 
He  also  claimed  that  the  modular  house  on  tot  13  was  worth  $3,000  more  than  the  $19,000 
debt  on  it  owed  to  Madison  Bank.    RIC003605-06. 

733  DKRT700236 

734  Id. 

735  Id. 

736  DKRT700235. 
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Meanwhile,  Chris  Wade  apparently  lined  up  purchasers  willing  to  pay 
$25,000  to  $27,500  for  lot  13/'^  On  July  8,  1988,  Bird  informed  the  trustee 
that  if  the  land  sold  for  $25,000  cash  it  would  net  the  trustee  roughly  $8,000. 
On  the  strength  of  this,  he  proposed  that  the  Clintons  pay  the  trustee  $7,000  for 
a  quitclaim  deed/^  The  trustee  wrote  back  hinting  at  an  acceptance  of  the 
offer  but  noting  the  need  for  court  approval.^  After  a  short  delay,  Bird  in- 
structed Ch.ia  Wade  on  August  4,  1988  to  arrange  for  a  title  report  so  that  the 
deal  could  go  through.  The  same  day  Bird  increased  the  offer  from  $7,000  to 
$8,000."" 

On  September  7,  1988,  the  bankruptcy  court  in  Mississippi  approved  the 
sale  of  lot  13  back  to  the  Clintons.^^'   After  receiving  three  reminders,  Bird 
finally  sent  the  $8,000  to  the  trustee  on  November  7,  1988.^"^  While  the 
purchasers  who  had  agreed  to  buy  lot  13  were  eager  to  close,  they  apparently 
had  not  arranged  their  own  financing,  so  Mrs.  Clinton  faced  the  possibility  that 
she  would  continue  to  finance  it.   She  forwarded  this  information  to  her  accoun- 
tant, Yoly  Redden: 

I  wanted  you  to  be  aware  of  these  transactions  since  I  am 
handling  them  personally  rather  than  through  the  corporation 
because  we  cah  find  no  information  about  the  status  of  the  corpo- 
ration at  this  time.   I  also  had  to  personally  guarantee  the  continu- 
ing financing  by  the  bank  of  the  property  transactions  since  the 
corporation  could  not  legally  act  in  the  absence  of  half  of  its 
ownership  and  officers. 

After  you  have  reviewed  all  of  this  material,  I  would  appreci- 
ate your  letting  me  know  if  there  is  anything  !  need  to  be  doing  to 
maximize  whatever  personal  tax  advantage  I  can  obtain  out  of  this 
turn  of  events.^'" 


737  This  IS  a  fair  implication  from  DKRT700233  and  DKRT700227. 

738  DKRT4001 62-63. 

739  DKRT700224.  200806. 

740  DKRT70021 7-1 8,  220-21. 

741  DKRT700214-16.   The  trustee  apparently  signed  the  deed  on  September  14,  1988  but 
it  was  not  recorded  until  late  November  1988    DKRT7001 85-87. 

742  DKRT700207-10,  The  check  (#2352  dated  October  28,  1988)  was  drawn  on  the 
Clintons'  Worthen  account,  payable  to  "Rose  Law  Firm  Trust  Account."   DKRT200669 

743  DKRT200810-11 
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Mrs.  Clinton  had  purchased  lot  13  for  $10  in  1980.   Mrs.  Clinton  also 
took  out  a  loan  to  finance  the  purchase  and  installation  of  the  prefab  house. 
Governor  Clinton  later  refinanced  that  loan  by  taking  out  another  loan  at 
Security  Bank  of  Paragould.   But  from  the  time  Mrs.  Clinton  obtained  the 
original  loan  in  December  1980  until  December  30,  1986,  the  Clintons  them- 
selves never  paid  any  principal  or  interest  on  either  of  the  loans.   Based  on  a 
reconstruction  of  the  related  loan  payment  histories,  no  evidence  that  tfie 
Clintons  made  any  prior  payments  was  found.   This  is  also  consistent  with 
Lyons'  findings.   Throughout  most  of  these  years,  Hilman  Logan  made  his 
payments  directly  to  Madison  Bank  and,  for  a  time  after  the  loan  was  refi- 
nanced, to  Whitewater. 

In  fact,  Whitewater  never  serviced  the  loan  after  November  7.  1985, 
when  a  $7,322.42  check  was  written  (submitted  on  November  8)  which  was 
funded  by  a  Madison  Marketing  deposit  into  Whitewater,  as  described 
earlier.^'"  Apparently  because  Whitewater  did  not  pay  the  interest  in  1986, 
the  Clintons  made  their  first  payment,  an  annual  interest  payment  for  $1,635, 
on  December  30,  1986."^ 

On  March  9,  1 987,  Mrs.  Clinton  wrote  a  letter  to  Hilman  Logan  a?king 
him  to  make  his  payments  to  Security  Bank,  which  he  started  to  do.^"**  Still, 
in  April  1988  the  Clintons  paid  additional  interest  of  $665.^*^  Until  the  final 
transaction  in  December  1988,  those  two  interest  payments  were  the  sum  total 
of  the  Clintons'  personal  disbursements  with  respect  to  the  prefab  house  loans. 

The  closing  stater, lent  dated  November  25,  1°B8  indicates  that 
$23,860.23  was  disbursed  to  the  sellers  (the  Clintons)  at  closing.^*®  A  $100 
payment  for  the  transfer  of  the  warranty  deed  to  the  purchasers  (John  and 
Marilyn  Lauramoore)  decreased  the  Clintons'  net  proceeds  to  $23,760.23.^*^ 
With  this,  the  Clintons  retired  the  Security  Bank  loan  on  December  29,  1988 
with  a  payment  of  $13,253.35  ($12,444.78  to  principal,  $808.57  to  interest).^^ 

The  Clintons  reported  a  $1,640  capital  gain  on  their  1988  federal  income 
tax  retum,  computed  as  follows:   net  proceeds  of  $23,758  (a  $2  difference  from 


744 

See  Part  VII. B. 9  above. 

745 

DKRT400151. 

746 

DKRT700293. 

747 

DKRT200671 

748 

DKRT400029 

749 

DKRT700205  (according  to  warranty  deed) 

750 

DKRT4'^0185.  DKRT4001 72-73. 
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that  summarized  above),  less  a  cost  basis  of  $22.1187*'  The  cost  basis 
consisted  of  the  $8,000  payment  to  acquire  the  property  out  of  bankruptcy  and 
$14,1 18  in  bank  debt  paid,  incorrectly  including  $1,166  paid  by  Logan,  not  the 
Clintons/"  In  addition,  the  Clintons  also  deducted  $1,474  of  interest  ex- 
pense in  1988  ($665  they  paid  in  April  and  $809  they  paid  in  December)/*^ 

2.        Taxes  and  other  issues. 

While  these  transactions  were  occurring.  Mrs.  Clinton  also  paid  some  of 
the  taxes  due  on  several  of  the  Whitewater  lots/^  According  to  Mrs.  Clinton, 
the  taxes  had  accrued  on  lots  that  had  been  sold.^"  Apparently  the  lot  buy- 
ers had  not  paid  their  taxes  and  Whitewater  remained  owner  of  record  because 
the  buyers  had  not  yet  paid  off  their  notes. 

Having  handled  these  matters  for  the  corporation,  Mrs.  Clinton  sought  a 
power  of  attorney  from  Jim  McDougal  so  that  she  would  have  the  authority  to 
handle  such  matters  in  the  future;  Mrs.  Clinton  also  enlisted  Chris  Wade  in  this 
effort. ^^  There  is  no  record  that  McDougal  responded;  the  available  evidence 
does  not  include  a  signed  povi/er  of  attorney.^^  As  noted.  Mrs.  Clinton 
nevertheless  later  signed  tax  documents  indicating  that  she  had  been  president 
of  Whitewater  as  of  December  31.  1987  and  December  31,  1988.^*® 

In  December  1988,  Mrs.  Clinton,  in  a  handwritten  note,  written  on  a 
memorandum  announcing  payment  of  interest  due  on  a  profit  sharing  loan, 
asked  someone  to  "Please  get  all  Whitewater  records  from  my  files  +  get  all 
prior  tax  returns  -  call  Jim  McDougal  if  necessary."^^ 


751         DKRT200042. 


752  DKRT200813.   Logan  made  these  payments  to  the  Clintons,  who  then  apparently  sent 
the  payments  to  Secunty  Bank. 

753  DKRT200067. 

754  DKRT101031-35,  101043-44,  400379.   The  taxes  totaled  $1,275.15. 

755  DKRT200810 

756  DKRT700178,  DKRT700139,  DKRT700321-25. 

757  But  see  DKRT7001 72-73  (dated  August  24,  1989),  which  says  that  McDougal  did  send 
a  power  of  attorney.    It  did  not  arrive,  so  Mrs.  Clinton  asked  McDougal  for  another. 
DKRT7001 39-40 

758  DKRT700619  (Dec  31,  1987),  700618  (Dec.  31,  1988). 

759  DKRT400205:  DKRT200814-15. 
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Between  late  1988  and  1991,  Mrs.  Clinton  attended  to  a  number  of  other 
matters  pertaining  to  Whitewater-foreclosures  and  the  like--but  there  is  no  need 
to  summarize  them  here/**  They  have  little  relevance,  as  they  occurred  after 
McDougal's  removal  from  Madison  Guaranty. 

By  her  own  description,  Mrs.  Clinton 

.  .  .  spent  a  great  deal  of  time  and  money  in  the  last  several  years 
[leading  up  to  1991]  trying  to  understand  the  corporation's  activi- 
ties and  pay  for  certain  of  its  liabilities  such  as  real  estate  taxes, 
corporate  franchise  fees,  and  accounting  fees  incident  to  tax 
preparation.^®' 

D.       The  Clintons  sell  their  remaining  interest  to  McDouqal. 

The  press  reports  that,  in  1992,  Jim  McDougal  paid  the  Clintons  $1,000 
for  their  interest  in  Whitewater.^*^  Jim  Blair  was  to  handle  the  closing,  but 
Little  Rock  was  fogged  in,  so  Vince  Foster  attended  the  closing. ^®^  After 
some  complaining  by  McDougal  about  the  preparation  of  tax  returns  (which  the 
Clintons  were  to  prepare,  subject  to  McDougal's  approval),  Jim  McDougal 
executed  the  agreement.'®^  McDougal  then  handed  Foster  a  set  of  purported 
board  of  directors  minutes  (apparently  designed  to  reflect  that  day's  events). 
The  minutes  showed  the  Clintons,  through  counsel,  ratifying  "all  actions  of  the 
corporation  up  to  and  including  this  meeting.  .  .  .'"   Foster  received  the  minutes 
in  silence.   He  "neither  concurred  with  nor  objected  to  the  above  language  in 
the  minutes  but  instead  elected  not  to  make  an  issue  of  these  inac- 
curacies."^" 


760  See,  e.g.,  DKRT7001 78-82,  pertaining  to  foreclosure  matters. 

761  Letter  from  Mrs  Clinton  to  Cfiris  and  Rosalee  Wade,  Charles  James,  Jim  McDougal 
and  Susan  McDougal,  Apr.  15,  1991,  at  1.    RIC003635. 

762  Documents  obtained  from  McDougal  suggest  tfiat  fie  and  Susan  McDougal  fiad 
assigned  all  tfieir  interest  in  Wfiitewater  to  Jim's  motfier,  Lorene  McDougal,  in  June  1991  in 
return  for  $5,000  received  from  Lorene  McDougal.   212-00006859  tfirougfi  212-00006864.   Tfie 
documents  suggest  that  the  purpose  of  this  transaction  was  to  convey  Jim  and  Susan's  interest 
in  the  International  Paper  litigation,  NewgenI,  et  al.  v.  Great  Southern  Land  Company,  et  al., 
No.  88-2017  (Pulaski  Cty.  Cfiancery  Ct.)    It  is  not  clear  why  stock  in  the  Company  (as  well  as 
in  Great  Southem  Land  Company)  also  went  to  Lorene  McDougal  along  with  the  assets 
involved  in  the  litigation    Less  than  three  months  later,  Jim  McDougal  filed  a  voluntary  Cfiapte> 
7  bankruptcy  petition  in  Los  Angeles.   His  petition  stated  that  he  had  no  assets  save  for  $300  in 
clothes  and  personal  effects.    PMS0567-77. 

763  RIC003623. 

764  RIC003623-24 

765  RIC003624-25 
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The  agreement  provides  that  McDougal  and  the  company  indemnify  and 
hold  harmless  the  Clintons 

from  any  and  all  liability  arising  from  or  related  to  [the  Clintons'] 
ownership  in  or  other  interest  or  offices  as  to  the  Company,  (other 
than  [the  Clintons']  personal  income  tax  liability,  if  any),  including, 
without  limitat'on,  any  personal  guarantees  by  [the  Clintons],  or 
either  of  them,  of  obligations  to  the  Company,  and  any  other 
agreement  related  to  or  for  the  benefit  of  the  Company,  and  any 
franchise  tax,  income  tax  or  other  tax  liability  of  the  Company, 
known  or  unknown,  whether  existing  or  assessed  or  accrued 
hereafter/®* 

By  this  time,  McDougal  had  filed  for  bankruptcy  in  Los  Angeles/*^ 
That  case  remain'-,  open. 


X.         METHODOLOGY  AND  SCOPE  LIMITATIONS. 

A.        Documentary  evidence. 

Documents  have  been  obtained  from  scores  of  sources.  The  RTC  has 
issued  subpoenas  duces  tecum  to  numerous  witnesses,  including  many  banks. 
Extensive  bank  records,  including  microfilm,  also  have  been  obtained  from  the 
Independent  Counsel  and  the  Federal  Bureau  of  Investigation  pursuant  to  court 
orders  entered  under  Rule  6(e)  of  the  Federal  Rules  of  Criminal  Procedure. 

For  the  most  part,  the  documents  received  have  been  numbered,  usually 
using  a  letter  prefix  to  identify  the  source.   Thus,  the  letter  prefix  of  documents 
cited  will,  for  the  most  part,  identify  the  source  of  the  cited  information. 

Letter  prefixes  used  in  this  report  include  the  following: 

Prefix  Source 


A 

Worthen  Bank 

BCV 

Bank  of  Cherry  Valley 

BW 

Betsey  Wright 

CB 

Searcy  County  Bank  (Citizens'  Bank  of  Marshall) 

CBF 

C'*izens  Bank  of  Flippin 

766  212-00006902  through  212-00006905 

767  McDougal  filed  a  voluntary  Chapter  7  bankruptcy  petition  on  September  20,  1991  in  the 
United  Slates  Bankruptcy  Courl  tor  the  Central  District  of  California.  The  case  is  No.  LA  91- 
91907-JD.   PMS0552    As  noted,  the  petition  stated  that  fvlcDougal  had  no  assets  save  for 
$300  in  clothes  and  personal  effects    PMS0567-77 
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CR 

RTC  Criminal  Referrals 

DKRT 

The  Clintons'  counsel,  David  Kendall 

FDIC 

FDIC 

FONB 

1  St  Ozark  National  Bank  (fka  Citizens  Bank  of 

Flippin) 

IC 

Independent  Counsel 

MBT 

Madison  Bank  and  Trust 

MEUX 

Meux  V.  Earth  Movers  (lawsuit) 

PMS 

Documents  Pillsbury  Madison  &  Sutro  has  assem- 

bled from  various  sources  (mostly  background  read 

ing) 

RIC 

Rose  Law  Firm 

RLF 

Rose  Law  Firm 

RTCKC 

RTC  Kansas  City  (RTC  Investigations) 

SBP 

Security  bank  of  Paragould 

SN 

Sheffield  Nelson 

SSB 

Stephens  Security  Bank 

VCH 

FDIC  (received  10/29/94) 

WRTC 

Worthen  Bank 

212 

Jim  McDougal 

No  prefix 

Senator  Fulbright,  R.  D.  Randolph 

B.        Interviews. 

To  date,  the  following  individuals  have  been  interviewed  or  deposed: 

Lisa  Aunspaugh 

Babette  Baka 

George  Betts 

Gary  Bunch 

Paul  Castleberry 

Andrew  Clark 

Jim  Clark 

Bonnie  Crocheron 

Betty  Crum 

Steve  Cuffman 

Don  Denton 

Vernon  Dutton 

Jack  Files 

Davis  Fitzhugh 

Mary  Freeman 

Marshall  Grant 

Eugene  Pat  Harris 

Sarah  Hawkins 

Pat  Heritage 

Charles  James 
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Robert  Keller 

Paul  Kerr 

Larry  Kuca 

Jim  and  Susan  McDougar®® 

Lisa  McEntire 

Dean  Paul 

Robert  Palmer 

Charles  Peacock  III 

George  N.  Plastiras 

Lisa  Raglin 

R.  D.  Randolph 

John  Selig 

Barbara  Spears 

James  B.  Sp>eed  III 

Sue  Strayhorn 

Tom  Tanner 

Tommy  Trantham 

Chris  Wade 

Seth  Ward 

Bob  Wilson 

Greg  Young 

With  few  exceptions  (e.g.,  Pat  Harris,  Charles  James  and  the  second 
R.  D.  Randolph  interview),  these  interviews  preceded  the  document  work  on 
Whitewater  and  the  funds-tracing  analysis.  Therefore,  these  interviews  focused 
almost  exclusively  on  topics  other  than  Whitewater. 

Many  of  the  interviews  were  tape  recorded  in  the  field  using  simple 
equipment.   The  recordings  are  not  all  of  good  quality.   In  addition,  as  a  cost- 
savings  measure,  few  of  the  transcripts  were  fully  proofread  against  the  tapes. 

As  noted  throughout  this  report,  a  number  of  issues,  and  in  particular 
issueii  of  purpose,  intent  or  knowledge,  cannot  be  resolved  from  the  available 
documentary  evidence.   Should  the  RTC  decide  to  pursue  such  issues  further, 
additional  information  might  be  sought  from  the  following  potential  witnesses: 

Gary  Bunch 
Frank  Burge 
Charles  Campbell 
David  Capes 
Kearnie  Carleton 
Paul  Castleberry 
A.  D.  Chavis  III 


768        The  RTC  attempted  to  depose  the  McDougals,  but  they  both  Invoked  their  Fifth 
Amendment  privilege  against  self-incnmination  and  refused  to  answer  any  questions. 
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William  and  Hillary  Rodham  Clintons 

Don  Denton 

David  Hale 

Blenda  Howaiu 

Marlin  Jackson 

John  Latham 

Ed  and  Shirley  Meux 

James  Patterson 

Theresa  Pockrus 

Ron  Proctor 

KirDy  Randolph 

Maurice  Smith 

Steve  Smith 

Jack  Stephens 

Sue  Strayhorn 

Jim  Guy  Tucker 

Chris  Wade 

Betsey  Wright 

Terry  Wood 

C.        The  work  and  its  limitations. 

1.        Tucker  Alan  Inc. 

At  the  request  of  the  RTC  and  Pillsbury  Madison  &  Sutro,  Tucker  Alan 
Inc.  was  engaged  to  provide  consulting  services  on  this  matter.   Tucker  Alan 
agreed  to  perform  financial  and  economic  analyses  to  try  to  determine  if 
Madison  Guaranty  funds  were  used  to  benefit  Whitewater  or  Whitewater's 
shareholders  and  assist  in  the  investigation  of  certain  other  Madison  Guaranty 
transactions. 

Work  Done  In  Phases: 

To  better  control  the  work  and  communicate  findings,  Tucker  Alan 
performed  its  work  in  the  following  phases: 

A.        Phase  I  -  Develop  a  preliminary  understanding  of  Whitewater's 
affairs  at  issue: 

1 .  Obtain  a  general  understanding  of  the  Madison  Guaranty  matter. 

2.  Review  the  transactions,  books  and  records  of  Whitewater. 

3.  Analyze  the  available  data. 

4.  Identify  additional  data  desired. 
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5.         Incorporate  bank  data  (i.e.,  checking  accounts  of  related  entities). 

B.        Phase  II  -  Preliminary  review  of  the  relationship,  if  any,  between 
Whitewater  and  Madison  Guaranty. 

1.  Identify  the  original  sources  of  funds  comprising  what  are  called 
the  targetec  transactions.   Targeted  transactions  are  defined  as  transactions 
involving  funds  flowing  into  Whitewater  or  the  shareholders'  Whitewater-related 
accounts,  or  pay-down  of  shareholder  loans  from  McDougal-controlled  entities. 

2.  Determine  whether  any  source  individuals  or  companies--for 
example,  Madison  Guaranty-suffered  a  loss  from  the  targeted  transactions. 

Tucker  Alan  Team  And  Approach 

Tucker  Alan  is  a  national  consulting  firm  which  provides  business, 
management,  and  litigation  consulting  services.   Tucker  Alan  is  not  engaged  in 
the  practice  of  public  accounting.   Its  work  was  not  an  audit. 

Tucker  Alan  and  its  personnel  currently  provide  and  have  provided 
significant  consulting  services  to  the  RTC  and  its  predecessor,  the  FSLIC,  over 
the  last  decade. 

The  RTC,  Pillsbury  and  Tucker  Alan  team  reviewed  approximately 
900,000  pages  of  documents  and  microfilm  images  related  to  Madison  Guaran- 
ty.  Approximately  100,000  pages  of  these  documents  and  images  appeared  to 
be  relevant  to  Tucker  Alan's  analyses. 

Limitations 

Several  limitations  to  the  Tucker  Alan  effort  should  be  noted: 

1 .  Documentation.   The  documentation  related  to  Madison  Guaranty 
and  Whitewater  has  proven  to  be  incomplete  and,  at  times,  contradictory. 
Much  of  It  was  not  fully  analyzed  and  transactions  had  to  be  sampled.   It  is 
possible  that  additional  bank  accounts  and  records  (for  example,  certain  bank 
accounts  of  the  shareholders  and  related  entities),  if  analyzed,  might  yield  other 
relevant  facts. 

2.  Witnesses.   As  noted  above,  because  review  of  the  Whitewater 
documents  has  only  recently  been  completed  despite  the  efforts  of  all  parties  to 
expedite  this  work,  few  interviews  have  focused  to  any  degree  on  Whitewater. 
Also,  the  testimony  of  some  potentially  important  witnesses  has  not  been 
available  {e.g.,  the  McDougals). 
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I.  INTRODUCTION. 

On  February  4,  1994,  the  Resolution  Trust  Corporation  ("RTC")  issued 
an  Order  of  Investigation  in  the  matter  of  Madison  Guaranty  Savings  and  Loan, 
McCrory,  Arkansas  ("Madison  Guaranty").   The  Order  of  Investigation  stated 
(among  other  things)  that  the  investigation  would  seek  to  detennine  whether 

pijj  former  officers,  directors  and  others  who  provided  services  to,  or 

qp  otherwise  dealt  with,  Madison  Guaranty  ...  its  successors  or 

|i_,  affiliates,  may  be  liable  as  a  result  of  any  actions,  or  failures  to 

act,  in  connection  with  or  which  may  have  affected  Madison,  its 
@  successors  or  affiliates  .... 

(U)  The  Order  was  issued  consistent  with  12  U.S.C.  §  1441a(b)(14),  as  modified  by 

the  RTC  Completion  Act  of  1993,  Public  Law  103-204.   That  statute  extended 

5§  Pl  the  limitations  period  applicable  to  RTC  claims  arising  from  fraud,  intentional 

misconduct  resulting  in  unjust  enrichment  and  intentional  misconduct  resulting 
in  substantial  losses  to  the  institution. 


Eg 


(iSi   fO) 


ra  The  focus  of  the  investigation  was  shaped  by  several  factors.   First,  a 

^  ^  number  of  the  officers,  directors  and  other  people  involved  with  Madison 

Guaranty  and  related  entities  had  been  released  from  liability  or  discharged  in 
bankruptcy,  or  had  only  minimal  assets  to  satisfy  any  judgment  that  the  RTC 
might  obtain  against  them.   Second,  the  losses  associated  with  a  number  of  the 
real  estate  loans  and  projects  were,  standing  alone,  too  small  to  make  it  likely 
that  litigation  could  be  cost-effective.   Third,  it  became  apparent  that  funds  had 
been  transferred  among  individuals  and  entities  associated  with  Madison 
Guaranty  or  with  Madison  Guaranty's  pnncipal  owners,  Jim  and  Susan 
McDougal,  in  ways  that  could  not  readily  be  justified  or  explained. 

^  In  light  of  these  factors,  (1)  the  investigation  of  real  estate  loans  and 

^  projects  focused  pnmarily  on  the  two  transactions  presenting  the  strongest 

S  combination  of  facts  and  possible  sources  of  recovery  (Castle  Grande  and 

^  1308  M?'n  Street,  Little  Rock);  (2)  the  investigation  of  other  real  estate  loans 

fljj  and  projects  looked  for  patterns  and  practices  of  misconduct  that  might  make  it 

cosi-effective  and  not  unduly  complex  to  add  the->e  transactions  to  any  litigation 
that  might  be  brought  based  on  Castle  Grande  and  1308  Main  Street;  and 
^3)  the  investigation  of  Whitewater  included  an  effort,  using  forensic 
accountants,  to  trace  funds  back  to  Madison  Guaranty  and,  in  so  doing,  to  look 
for  pattems  and  practices  of  misconduct  in  the  funds  transfers  among 
individuals  and  entities  associated  with  Madison  Guaranty  or  with  Jim  and 
Susan  McDougal. 

The  Whitewater  pari  of  the  investigation  resulted  in  a  Preliminary  Report 
on  Whitewater  dated  April  24   1995  (the  "Preliminary  Report").   This  report 
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supplements  that  Preliminary  Report. 
investigation. 


Other  reports  cover  the  other  parts  of  the 


® 


The  Preliminary  Report  was  based  principally  upon  an  intensive  review  of 
the  available  documentation  on  Madison  Guaranty,  on  Whitewater  and  on 
various  other  entities  owned  or  controlled  by  the  principal  shareholders  of 
Madison  Guaranty,  Jim  and  Susan  McDougal.   In  addition,  the  Preliminary 
Report  was  based  upon  depositions  and  interviews  of  Jim  Clark,  David  Gapes, 
Steve  Cuffman.  Don  Denton,  Pat  Harris,  Sarah  Hawkins,  Charles  James, 
Bob  Keller,  Charles  Peacock  III,  R.  D.  Randolph,  John  Selig,  Sue  Strayhom, 
Tommy  Trantham  and  Chris  Wade. 

Efforts  have  been  made  to  obtain  information  from  those  most  closely 
associated  with  Whitewater,  including  the  Clintons,  Charies  James,  the 
McDougals  and  Chris  Wade.   Before  the  completion  of  the  Preliminary  Report, 
James  and  Wade  were  interviewed,  and  the  McDougals  both  declined  to  be 
deposed,  basing  their  refusal  on  the  Fifth  Amendment.   Since  the  completion  of 
the  Preliminary  Report,  President  ani  Mrs.  Clinton  each  have  answered 
extensive  sets  of  interrogatones,  and  their  counsel,  David  E.  Kendall,  has 
supplemented  his  eariier  document  productions.   Efforts  have  been  made  to 
interview  Chris  Wade  in  more  depth.   He  has  refused,  basing  his  refusal  on  the 
Fifth  Amendment.   Efforts  also  have  been  made  to  take  statements  from  David 
Hale  and  John  Latham  but  they  remain  unavailable  due  to  the  ongoing 
Independent  Counsel  investigation. 

Part  II  of  this  report  supplements  the  Preliminary  Report  with  newly 
received  evidence  regarding  the  flow-of-funds  investigation  presented  in  part  VII 
of  the  Preliminary  Report.   This  evidence  consists  chiefly  of  additional 
documents  obtained  from  the  RTC's  Kansas  City  office  and  additional 
interviews  of  fomner  Madison  Guaranty  employees  Paul  Castleberry  and 
Greg  Young.   The  Preliminary  Report  sought  to  trace  funds  from  Madison 
Guaranty  to  Whitewater  but  did  not  determine  whether  such  funds  transfers 
actually  damaged  Madison  Guaranty;  the  new  evidence  helps  determine 
whether  Madison  Guaranty  was  damaged.    For  some  of  the  traceable 
transactions,  no  basis  was  found  to  conclude  that  the  transaction  damaged 
Madison  Guaranty.    For  other  transactions  (transaction  8  presented  in  part  VII 
of  the  Preliminary  Report  and  the  $30,000  McDougal  bonus  presented  in  part 
Vlil.A  of  the  Preliminary  Report),  the  new  evidence  suggests  that  the 
transaction  did  damage  Madison  Guaranty.   Overall,  the  new  evidence  tends  to 
confinn  the  Preliminary  Report's  observation  that  the  movement  of  funds  among 
McDougal-controlled  entities  and  from  them  to  Whitewater  was  not  unique,  but 
instead  was  one  example  of  a  broader  pattern  of  funds  transfers  by  the 
McDougals  between  and  among  entities  they  owned  or  controlled,  apparently 
motivated  by  the  McDougals'  need  for  funds  with  which  to  pay  their  debts. 
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Part  II  also  analyzes  whether  the  RTC  can  state  a  claim  against  anyone 
based  on  the  Whitewater  part  of  the  investigation.   The  conclusion  reached  is 
that  no  cost-effective  claim  can  be  asserted  except  possibly  as  to  one  aspect  of 
transaction  8.   This  aspect  is  a  subject  of  the  indictment  brought  by  the 
Independent  Cour'^el  against  the  McDougals  and  Jim  Guy  Tucker;  it  has  only  a 
tangential  connection  to  Whitewater.   This  conclusion  does  not  necessarily 
mean  that  the  other  transactions  discussed  in  the  Preliminary  Report  have  been 
proved  legitimate  or  that  the  evidence  exonerates  ar.yunc,  it  simply  means  that 
no  basis  has  been  found  to  sue  anyone,  or  in  some  instances  that  litigation 
would  net  be  cost-effective. 

Part  III  of  this  report  supplements  the  Preliminary  Report  with  newly 
received  evidence  pertaining  to  the  Clintons.   This  evidence  consists  chiefly  of 
the  interrogatory  responses  of  President  and  Mrs.  Clinton,  additional  documents 
received  from  Kendall  in  late  May  1995  and  the  documents  mentioning 
Whitewater  that  Kendall  received  from  the  White  House  in  July  1993  (the 
documents  from  the  office  of  the  late  Vincent  W.  Foster,  Jr.).'    This  evidence 
has  been  examined  against  the  previously  available  evidence  both  for  points  of 
consistency  and  for  points  of  inconsistency.   With  minor  exceptions,  the  new 
evidence  is  consistent  with  the  previously  available  evidence. 

Par*  III  also  addresses  the  questions  posed  but  not  fully  answered  in  the 
Preliminary  Report  as  to  whether  the  Clintons  knew  about  the  McDougals' 
advances  to  Whitewater,  about  the  source  of  the  funds  used  by  the  McDougals 
to  make  those  advances  or  about  the  source  of  the  funds  used  to  make 
payments  on  bank  debt.   The  conclusion  reached  is  that  no  such  knowledge 
can  be  demonstrated. 

Finally,  part  IV  of  this  report  contains  recommendations  that  no  further 
resources  be  expended  on  the  Whitewater  part  of  the  investigation  and  that  a 
final  decision  with  respect  to  Transaction  8  be  postponed  until  the  criminal 
proceedings  brought  by  the  Independent  Counsel  are  resolved. 


1  The  documents  received  from  Kendall  in  May  1995  bear  the  prefix  "DKRTH"  (meaning 

box  1 1  of  'he  DKR"^  aocuments)  followed  by  six  digits    The  documents  received  from  Kendall 
in  July  1995  (the  Fester  documents,  described  by  Kendall  as  "all  documents  mentioning 
Whitewaie'  n  ine  i:'es  this  firm  received  from  the  White  House  on  July  27.  1993")  bear  the 
prefix  'DKSN'  followed  by  six  digits    The  additional  documents  received  from  the  RTC's 
Kansas  C  -,  Dflice  :ear  the  prefix  'RTCKC  followed  by  numbers  starting  with  44320. 
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i:.         SUMMARY  AND  ANALYSIS  OF  NEWLY  RECEIVED 

INFORMATION  PERTAINING  TO  THE  TRANSACTIONS 
PRESENTED  IN  THE  PRELIMINARY  REPORT. 

A.       The  applicable  legal  standard. 

Congress  established  the  RTC  "to  contain,  manage,  and  resolve  failed 
savings  r-«;ociations.  ^  Congress  gave  the  RTC  the  statutory  duty  of 
"rnaximizfing]  the  net  present  value  return  from  the  sale  or  other  disposition  of 
institutions  ...  or  the  assets  of  such  institutions  .  .  .  [and]  minimiz[ing)  the 
amount  of  any  loss  realized  in  the  resolution  of  cases  .  .  .  ."^  The  RTC  fulfills 
this  responsibility  in  part  by  bringing  civil  actions  in  appropriate  cases  to  recover 
damages.*  Such  cases  are  brought,  however,  only  if  there  is  reason  to  believe 
that  the  litigation  will  add  to  the  value  of  the  savings  association's  estate  and 
thus  minimize  the  losses  caused  by  its  failure.    If  there  is  no  reason  to  believe 
that  litigation  will  result  in  a  net  recovery,  then  there  is  no  statutory  basis  to  file 
a  case. 

This  statutory  mandate  requires  the  determination  of  whether  the 
Whitewater  part  of  the  investigation  has  revealed  potential  claims  that  can  be 
litigated  in  a  cost-effective  manner.   Put  another  way,  the  issue  is  whether 
claims  can  be  stated  that  have  an  expected  value  greater  than  the  expected 
cost  of  litigating  them. 

Part  II  focuses  on  the  nine  transactions  presented  in  part  VII  of  the 
Preliminary  Report  plus  the  $30,000  McDougal  bonus  presented  in  part  VIII.A  of 
the  Preliminary  Report.    It  starts  with  damages  and  then  tums  to  liability. 


B. 


Analysis  of  damages. 


The  Preliminary  Report  stated  that,  between  1982  and  1986  (the  years  in 
which  Jim  McDougal  controlled  Madison  Guaranty),  the  McDougals  and 
McDougal-controlled  entities  advanced  $134,294  to  Whitewater.*  This 
occurred  ihrough  nine  separate  transactions  discussed  in  parts  VII  of  the 
Preliminary  Report  plus  the  McDougal  bonus  discussed  in  part  VIII.A  of  the 
Preliminary  Report. 


2  Section  101(7)  of  the  Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act  of 
1989  CFIRREA"),  Public  Law  No.  101-73.  103  Stat.  364. 

3  12  U  S.C   §  i44la(b)(3)(C).  as  amended  by  FIRREA  §  501. 

4  12  J  S  C   §§  1821(d)(2).  (k).  di.  as  amended  by  FIRREA  §  212. 

5  Preliminary  Report  at  4  (footnote  omitled). 


Fed  0  Cnrr-  P  S'ei  Maienal 
Coo(i<?ennai 


-4- 


Anomey-Client  Pnvilege 
Attorneys'  Work  Product 


1947 


This  figure  of  $134,294  places  an  upper  bound  on  the  benefit  to 
Whitewater  from  funds  traceable  to  Madison  Guaranty  if  liability  could  be 
established  as  to  all  nine  of  the  transactions  plus  the  bonus.   It  does  not  mean, 
however,  that  liability,  if  established,  would  lead  to  recoverable  damages  of  this 
magnitude.   There  are  several  reasons  for  this: 

1.         The  Preliminary  Report  concluded  that  $134,294  was  deposited  by 
\t£  McDougal  and  McDougal-controlled  entities  into  Whitewater  during  the  years  in 

P  which  McDougal  controlled  Madison  Guaranty.   That  $134,294  was  split  into 

four  pieces: 

1^  a  $20,752  cannot  be  traced  back  to  Madison  Guaranty  because 

■^  certain  Madison  Guaranty  documents  (bank  statements,  checks  and  deposit 

«;lips)  are  missing. 

b.         $25,520  cannot  be  traced  back  to  Madison  Guaranty,  again 
M  E  because  certain  bank  statements,  checks  ?nd  deposit  slips  are  missing,  but  in 

addition  because  money  is  fungible--the  accounts  through  which  this  money 
flowed  had  sufficient  balances  so  that  the  source  of  the  funds  that  eventually 
reached  Whitewater  cannot  be  determined  from  documentary  evidence  alone. 


I 


c.  $58,022  can  be  traced  back  to  Madison  Guaranty,  subject  to  the 
qualifications  noted  in  the  Preliminary  Report.    (This  $58,022  covers 
transactions  1,  3A,  3B,  6,  8  and  9  discussed  at  pages  71  through  87  of  the 
Preliminary  Report.) 

d.  $30,000  went  directly  from  Madiso'~  Financial  into  the  Whitewater 
account.  (This  is  the  $30,000  McDougal  bonus  paid  in  April  1985  discussed  at 
pages  94  through  ■'02  of  the  Preliminary  Report.) 

K  Of  the  four  pieces,  the  first  two  cannot  even  be  traced  to  Madison 

^  Guaranty    Therefore,  It  cannot  be  established  that  this  money  caused  a  loss  to 

g  Madison  Guaranty.   The  other  two  pieces  (the  $58,022  and  the  $30,000)  can 

PI  be  traced  to  Madison  Guaranty,  but  this  does  not  mean  that  these  transactions 

^  caused  Madison  Guaranty  to  lose  money,  or  that  the  loss  to  Madison  Guaranty 

IS  equal  tc  the  benefit  to  Whitewater. 

2.         The  Preliminary  Report  also  concluded  that  $39,474  from  other 
sources  paid  down  bank  debt  related  to  Whitewater.   In  a  number  of  Instances, 
bank  debt  related  to  Whitewater  was  paid  back  in  part  out  of  bank  accounts 
other  than  Whitewater's.    In  most  such  instances  the  payor  is  known,  but  In  1 1 
such  instances,  totaling  $39,474,  the  payor  is  unknown.   The  evidence  does  not 
tie  these  payments  to  Madison  Guaranty,  Madison  Financial  or  any  of  the  39 
McDougal-related  Madison  Guaranty  accounts  studied  as  part  of  the  funds- 
tracing  work  presented  in  the  Preliminary  Report.   The  source  of  this  money  is 
not  known  and.  accordingly,  cannot  be  tied  in  any  way  to  Madison  Guaranty. 
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Therefore,  it  cannot  be  established  that  the  money  caused  Madison  Guaranty 
any  loss. 

To  summarize:  the  Preliminary  Report  discussed  a  total  of  $173,768 
($134,294  -t-  $39,474).   Of  this,  the  evidence  does  not  tie  $85,746  ($20,752  + 
$25,520  +  $39,474)  to  Madison  Guaranty.   Another  $30,000  (the  April  1985 
McDougal  bonus)  came  directly  from  Madison  Financial  but  did  not  benefit 
Whitewater;  it  simply  passed  through  Whitewater  nn  its  way  to  an  unrelated 
transaction.* 

This  leaves  the  $58,022  that  is  traceable.   This  $58,022  is  spread  among 
six  transactions  (nos.  1,  3A,  3B,  6,  8  and  9).   Of  these  six,  only  one  appears  to 
be  potentially  actionable.   That  transaction  (transaction  8,  discussed  below) 
involved  a  deposit  into  Whitewater  of  $24,456. 

Th  9  foregoing  summary  focuses  on  benefit  to  Whitewater  rather  than 
harm  fo  Madison  Guaranty.   For  most  causes  of  action,  however,  the  best 
neasure  of  damages  would  be  harm  to  Madison  Guaranty.    Using  that 
yardstick,  the  untraceable  $85,746  remains  irrelevant,  but  not  so  the  $30,000 
McDouga!  bonus  and  transaction  8.   If  the  bonus  was  wrongful,  it  caused 
$30,000  of  harm  to  Madison  Guaranty  even  though  it  conferred  no  benefit  on 
Whitewater.   Similarly,  if  transaction  8  was  wrongful,  it  may  have  caused  harm 
to  Madison  Guaranty  that  substantially  exceeds  the  benefit  to  Whitewater. 

The  example  of  transaction  8  illustrates  how  disbursements  out  of 
Madison  Guaranty  sometimes  were  significantly  larger  than  the  related  deposits 
into  Whitewater,   This  is  further  illustrated  by  the  following  table  (the  charts 
listed  are  attached  to  this  report;  all  but  chart  12A,  which  is  new,  were  part  of 
the  appendix  to  the  Preliminary  Report): 


6  'To  summarize.  t*ie  evidence  suggests  that  the  Deltic/Earth  Movers  transaction  had  no 

substantial  relationship  to  Whitewater,   instead,  it  appears  that  $30,000  flowed  through  the 
Whitewater  account  tor  reasons  that  appear  unrelated  to  Whitewater,  much  as  funds  destined 
for  Whitewater  sometimes  flowed  through  the  accounts  of  other  McDougal-controlled  entities  for 
reasons  seemingly  unrelated  to  those  entities    Also,  nothing  seen  to  date  suggests  that 
Senator  Fuibnght  or  the  Clintons  had  any  knowledge  that  the  $30,000  that  Senator  Fulbnght 
eventually  received  had  any  relationship  to  Whitewater.  Madison  Financial  or  Madison 
Guaranty  "   Prelimmarv  Report  at  102 
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Transaction 

Chart 

Disbursement  Out  of 

Madison  Guaranty  or 

Affiliate 

Deoosit  Into 
Whitewater 

1 

8 

$    50,545 

$  7,500 

3A 

9 

12,650 

12,000 

3B 

10 

68,574 

5,566 

6 

11 

46,000 

1,000 

8 

12.  12A 

900,949 

24.456 

9 

13 

112,872 

7,500 

Bonus 

14 

30.000 

30.000 

lis 

$1,221,590 

$88,022 

As  can  be  seen,  there  is  not  necessarily  any  relationship  between  the 
dollar  amount  of  the  disbursement  out  of  Madison  Guaranty  and  the  dollar 
amount  of  the  associated  deposit  into  Whitewater.   There  are  several  reasons 
for  this: 

First,  the  movement  of  fands  among  McDougal-controlled  entities  and 
from  them  to  Whitewater  is  not  unique  but  only  one  example  of  a  broader 
pattern  of  funds  transfers  by  the  McDougals  between  and  among  entities  they 
owned  or  controlled.    In  these  years,  the  McDougals  lacked  the  money  needed 
to  pay  their  debts,  so  they  moved  money  between  entities  as  needed  to  pay 
obligations  to  third  persons.'  A  desire  to  deposit  money  into  Whitewater  for 
Whitewater's  ultimate  benefit  cannot  be  assumed  to  be  the  primary  rationale 
behind  a  particular  transaction;  other  debts  may  have  loomed  much  larger. 

Second,  a  disbursement  out  of  Madison  Guaranty  cannot  be  assumed  to 
have  resulted  in  a  loss  or  damages  to  Madison  Guaranty.  Typically,  these 
disbursements  were  not  loans  that  went  unpaid.   Instead,  typically  they  were 
payments  lO  vendors  or  employees  (including  McDougal).'  Because  these 
disbursements  were  not  loans,  Madison  Guaranty  had  no  expectation  of 
repayment.   Therefore,  these  disbursements  caused  a  loss  to  Madison 
G'  aranty  only  if  the  vendors  or  the  employees  were  not  entitled  to  receive  the 


7  Preliminary  Report  at  5 

8  ATiong  the  nine  transactions  and  ttie  McDougal  bonus,  the  only  disbursement  '^'Jt  of 
h^adison  Guaranty  'hat  took  the  form  of  a  loan  was  part  of  transaction  8.   As  the  table  shows, 
however  the  dollar  amount  of  that  loan  (S825.000)  exceeds  the  sum  of  the  other 
disbursements. 
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money,  i.e..  if  the  payments  were  excessive  or  undeserved.'  As  discussed 
below,  that  seems  to  be  the  case  only  as  to  two  McDougal  bonuses--the 
$30,000  bonus  paid  in  April  1985  and  another  $75,949  paid  in  January  1986.'° 

For  these  reasons,  the  damages  (if  any)  to  Madison  Guaranty  f.om  these 
transactions  cannot  be  calculated  without  a  review  of  the  theories  of  liability. 

C.        Analysis  of  liability. 

The  RTC  is  successor  in  interest  to  Madison  Guaranty.   Therefore,  to 
have  a  meritohous  claim  against  someone,  it  must  establish  (1)  liability-that  is, 
a  wrongful  act-on  the  part  of  someone  and  (2)  damage  to  Madison  Guaranty 
caused  by  that  person's  wrongful  act. 

To  evaluate  whether  a  transaction  has  created  liability  and  damages,  the 
best  place  to  focus  is  the  means  by  which  money  left  Madison  Guaranty  on  its 
way  to  Whitewater  (assuming  traceability  can  be  established).   The  focus  is  on 
money  leaving  Madison  Guaranty  because  this  is  the  point  at  which  a 
transaction  might  have  resulted  in  damages  to  Madison  Guaranty. 

To  illustrate  this  point,  take,  for  example,  transaction  1:   Money  left 
Madison  Guaranty  in  the  fonn  of  payments  totaling  $50,545  to  West-Ark 
Construction,  a  construction  company.   West-Ark  sent  $14,690  to  Tucker-Smith- 
McDougal,  and  Tucker-Smith-McDougal  sent  $7,500  to  Whitewater." 
Madison  Guaranty  did  not  own  West-Ark  or  Tucker-Smith-McDougal. 
Therefore,  if  West-Ark  lost  $14,620  or  if  Tucker-Smith-McDougal  lost  $7,500  by 
this  transaction,  that  is  their  business;  such  losses  did  not  affect  Madison 
Guaranty.    From  Madison  Guaranty's  point  of  view  (hence  the  RTC's  point  of 
view),  the  only  money  that  matters  is  the  money  that  Madison  Guaranty 
disbursed.    If  that  disbursement  was  legitimate-if  West-Ark  really  had 
j^  performed  legitimate  construction  services  worth  $50,545~then  Madison 

S  Guaranty  lost  nothing,  even  if  the  transactions  among  West-Ark,  Tucker-Smith- 

S  McDougal  and  Whitewater  were  wrongful.   Thus,  as  receiver,  the  RTC  need 

^  determine  whether  a  given  transaction's  disbursements  out  of  Madison 

^  Guaranty  (a)  were  wrongful  and  (b)  damaged  Madison  Guaranty. 

Applying  these  principles,  this  section  analyzes  transactions  1,  3A,  SB,  6, 
8  and  9  discussed  at  pages  71-87  of  the  Preliminary  Report  plus  the  $30,000 


9  A  payment  ro  a  vendc-  -nay  have  been  completely  justified;   Tfie  vendor  may  have 
pertormed  legitimate  services  at  a  fair  price    If  so.  the  payment  caused  no  damage  to  Madison 
Guaranty  even  if  some  of  the  money  later  ended  up  in  Whitewater. 

10  Also  as  discussed  beiovK,  there  is  no  substantial  evidence  that  the  other  transactions 
were  improper  or  ca^:>e<i  a  loss  to  fvladison  Guaranty 

1 1  See  Chan  8 
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McDougal  bonus  discussed  at  pages  94-102  of  the  Preliminarv  Report.'^ 
Together,  these  transactions  account  for  all  of  the  potential  damages  analyzed 
above." 

In  the  Prelinniiiary  Report,  these  transactions  were  discussed 
chronologically,  starting  with  transaction  1  in  August-September  1984  and 
ending  with  transaction  9  in  October-November  1985.   For  analytical  purposes, 
however,  it  makes  mce  sense  to  group  these  tra.  .sactions  by  payee-that  is,  by 
the  person  or  entity  who  first  received  the  money  that  left  Madison  Guaranty.    If 
that  person  or  entity  was  entitled  to  the  money,  then  Madison  Guaranty  was  not 
damaged  by  the  transaction.   If  so,  no  further  analysis  is  needed:  Without 
damages,  the  RTC  has  no  claim. 

1.        Transactions  benefiting  West-Ark  Construction. 

3§  gH  West-Ark  Construction,  wh.ch  was  owned  by  Jim  McDougal's  old  friend 

R.  D.  Randolph,  performed  construction  services  at  a  number  of  Madison 
Financial's  real  estate  projects,  including  Maple  Creek.   Transactions  1  and  3A 
involve  payments  to  West-Ark. 


DOO 


m 


^  S  a.        Transaction  1  (chart  8).  August-September  1984. 

®  @ 

As  noted  above,  and  as  chart  8  illustrates,  Madison  Guaranty  sent 
$50,545  to  West-Ark  Construction,  a  construction  company.   At  approximately 
the  same  time,  West-Ark  sent  $14,690  to  Tucker-Smith-McDougal,  and  Tucker- 
Smith-McDougal  sent  $7,500  to  Whitewater.   As  chart  7  illustrates,  Whitewater 
used  the  $7,500  to  make  a  $7,500  payment  to  the  Bank  of  Cherry  Valley. 

In  August  and  September  1984,  the  $50,545  left  Madison  Financial  in 
two  checks  to  West-Ark  Constmction.'"  One  check,  dated  August  28,  1984, 
g  was  for  $20,545;  the  other  check,  dated  August  31 ,  1984,  was  for  $30,000. 

^  Neither  check  states  its  purpose.   Both  payments  were  posted  to  Madison 

S  Financial's  general  ledger  in  account  2300,  "Reserve  'or  Development."'^ 


■  Z         Transactions  2.  4,  5  and  7  can  be  ignored    None  was  traceable  back  to  Madison 
Guaranty    There  is  no  evidence  Ihai  any  caused  a  loss  to  Madison  Guaranty. 

13  The  :ransaction  numbers  correspond  to  the  transaction  numbers  on  chart  7. 

14  IC14170.  IC14773.   Both  were  signed  by  Paul  Castleberry.   Castleberry  Interview, 
Nov  2.  1995   at  14-15 

1 5  RTCKC44320    Such  accounts  typically  were  used  to  hold  expenditures  on  developing 
rea.  estate  orojects  that  occurred  oetore  lot  sales  began.    For  accounting  purposes  such 
expenditures  were  capitalized  n  e  .  added  to  the  basis  of  the  real  estate). 
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An  unsuccessful  attempt  was  made  to  find  West-Ark's  invoices,  Madison 
Financial's  journal  vouchers  and  other  documents  backing  up  these  two 
payments.   RTC  Investigations,  which  conducted  the  search,  states  that  "the 
accounts  payable  folder  for  1984  for  this  general  ledger  account  [is]  missing 
from  the  accounts  payable  information."'*  Such  folders  typically  contain 
invoices  and  journal  vouchers. 

Without  such  documents,  little  can  be  said  about  the  nature  and  prophety 
of  these  payments.   At  the  time,  however,  West-Ark  was  performing 
construction  work  (typically  grading  lots  and  other  bulldozing  activities)  for 
Madison  Financial  at  several  projects." 

To  the  extent  that  the  checks  or  deposit  slips  mentioned  above  were 
signed,  they  were  signed  by  Madison  Financial's  controller,  Paul  Castleberry, 
who  was  interviewed  twice.   Castleberry  served  as  controller  of  Madison 
Financial  from  mid  1983  until  he  was  terminated  in  June  1985."   This  was 
Castleberry's  first  full-time  job  after  college;  while  in  night  school  at  the 
University  of  Little  Rock  he  had  worked  at  Savers'  Savings  as  an  accounting 
clerk.'*  Among  his  duties,  Castleberry  wrote  checks  for  Madison  Financial.^" 
He  says  record-keeping  at  Madison  Guaranty  was  "kind  of  sloppy'  when  he 
arrived.^' 

Q.        And  could  you  tell  me  what  the  books  of  Madison  Financial 
were  like  when  you  started. 

A.  .     When  I  first  started,  they  were  kind  of  shoebox-like.  They 
were  disorganized,  not  really  any  type  of,  per  se,  records  kept.   It 
was  a  real  mess.^^ 

McDougal  and  John  Latham  (Madison  Guaranty's  CEO)  often  gave 
Castleberry  quite  detailed  instructions.   When  Castleberry  started  to  organize 
Madison  Financial's  records,  they  helped  Castleberry  set  up  the  accounts 


(sa 


16  Letter  from  Albert  Kohl  to  Bruce  A  Ericson,  Aug.  11.  1995,  at  1. 

17  Randolpri  interview.  Mar  9,  1995,  at  24:21-27:10 


18  Paul  Castleberry  Interview.  Apr.  26.  1994.  at  1     Greg  Young  replaced  him  in  the  spnng 

of  1985.    /rf  at  4    Young  also  was  interviewed  twice. 


19 

20 
10. 


Id  at  1 . 

Latham  ana  >'oung  also  wrote  some  checks.   Castleberry  Interview,  Nov.  2,  1995,  at  9- 


21  Castleberrv  interview  Apr.  26,  1994,  at  18, 

22  Castlebern,    nierview   Nov   2    1995,  at  6 
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because  Castleberry  had  no  experience  with  a  real  estate  subsidiary .^^  Then, 
as  invoices  came  in,  most  of  the  time  McDougal  and  to  a  lesser  extent  Latham 
would  tell  Castleberry  to  which  accounts  he  should  post  the  transaction.'* 

When  ar.  invoice  for  a  payable  came  in,  McDougal  or  Latham  would 
approve  it,  sometimes  just  orally.'*  Castleberry  would  cut  the  check,  post  the 
transaction  to  the  accounts  and  file  the  invoice.'^  Sometimes  McDougal  or 
Latham  would  ask  Castleberry  to  cut  a  check  without  presenting  him  with  an 
invoice;  Castleberry  cannot  remember  how  often  this  happened." 

After  I  was  there  -  I  will  say  this  -  I  don't  know  where  the  records 
are  now,  but  when  I  was  there,  the  records  were  right.   Because  I 
kept  up  with,  like  I  said,  everything  ...  I  had  a  essentially  lots  - 
there  might  be  sometime  or  something  that  Latham  or  McDougal 
might  say  I  need  -  write  me  a  check  for  $100  -  we've  gotta  pay 
some  advertising  -  I  gotta  pay  somebody  to  do  some  work  -  labor 
-  some  contract  labor  or  something  -  there  wouldn't  -  you  wouldn't 
get  an  invoice  made  for  something  like  that  -  but,  i*  it  came  from  a 
corporation  or  something  -  there  was  generally  -  there  was  an 
invoice.    Now,  I  can't  tell  you  whether  that  invoice  was  legit  or  not. 
I  dcn't  know  that.   But,  we  had  -  when  I  was  there,  I  tried  to  do  my 
best  to  see  that  we  had  an  invoice  for  anything,  but  .  .  .  .'* 

Castleberry  was  specifically  asked  about  the  payments  to  West-Ark 
summarized  above.''   He  confirmed  that  he  signed  the  checks  but 
emphasized  that  he  did  so  at  the  instance  of  Latham.'"  Castleberry  could  not 
say  why  West-Ark  had  been  hired,  how  its  contracts  were  negotiated,  whether 
the  price  was  fair  or  whether  the  work  was  performed.   McDougal  and  Latham 
supervised  such  matters/" 


23 


Id  at  6-7 


(SH 


24  Id.  at  35-36    This  conflicts  with  McDougal's  statement  that  he  was  not  a  hands-on 

manager  when  it  came  to  the  paperworV.    See  Preliminary  Report  at  45-47. 


25 
26 
27 
28 
29 
30 
31 


Castleberry  Inten/iew.  Nov  2,  1995.  at  11. 

Id  at  11-13 

Id  at  13-1-1 

Castleberp/  interview.  Apr.  26.  1994,  at  18. 

Castleber-^  .nterview,  Nov  2,  1995.  at  14-26,  36-38. 

Id 

la  a!  23-26 
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b.        Transaction  3A  (chart  9),  November  1984. 

As  chart  9  illustrates,  Madison  Financial  sent  $12,650  to  West-Ark,  West- 
Ark  sent  $12,000  to  Flowerwood  Fanns,  and  Flowenwood  Farms  sent  $12,00C 
to  Whitewater.  As  chart  7  illustrates,  Whitewater  used  the  $12,000  to  make 
part  of  an  $18,000  payment  to  Citizens  Bank  of  Flippin  (transaction  3B 
contributed  the  rest  of  the  money). 

From  Madison  Financial's  point  of  view,  transaction  3A  is  similar  to 
.  c^nsaction  1,  except  that  the  available  documentation  is  more  complete.   Once 
again,  Madison  Financial  sent  two  checks  to  West-Ark.'^  One  check,  dated 
October  23,  1984,  was  for  $6,000;  the  other  check,  dated  October  30,  1984, 
was  for  $6,650.   Once  again,  neither  check  states  its  purpose. 

Both  payments  were  posted  to  Madison  Financial's  general  ledger  but  to 
a  different  account:   account  1600,  "Houses  at  M.C."  (Maple  Creek  Fanns)." 
This  time  check  stubs  and  West-Ark  invoices  were  located.   The  check  stubs 
confirm  the  payee  (West-Ark)  as  well  as  the  date,  check  number,  amount  and 
general  ledger  coding  for  each  payment.**  A  single  West-Ark  invoice  for 
$12,650,  dated  September  12,  1984,  supports  both  payments.^*  Addressed  to 
Madison  Financial,  the  invoice  bears  the  description  "2900  bales  of  straw  seed, 
fertilizer  and  preparation  of  sites  application  [$]8980.00''  and  "brush  hoging  and 
trimming  ($]3670.00."^ 

West-Art<  perfonmed  construction  work  for  Madison  Financial  at  several 
projects,  including  Maple  Creek,"  Again,  Paul  Castleberry  could  shed  no  light 
on  the  bona  fides  of  these  transactions;  McDougal  and  Latham  supervised  the 
wort<.^ 


(Sd 


32  IC1S207,  IC25598.    Both  were  signed  by  Paul  Castleberry.   Castleberry  Interview, 
Nov  2.  '995.  at  20 

33  RTCKC44321     Castleberry  Interview,  Nov.  2.  1995,  at  21-22. 

34  RTCKC44322.  RTCKC44323 

35  RTCKC44324    The  invoice  was  a  generic  form,  on  which  "West-Ark"  was  typed,  but 
that  is  consistent  a  I'l  West-Ark's  style  of  operation. 

36  Id    Brush  o'  bush  hogging  is  mowing  a  field  using  a  mower  hooked  to  a  tractor. 
Castleberry  interview,  Nov  2.  1995.  at  23. 

37  Ba'-.dolph  inierview.  Mar  9.  1995   3:26  13-21 

38  Castleberry  interview.  Nov  2.  i995.  at  23-25. 
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c.        Analvis. 

As  a  plaintiff,  the  RTC  would  bear  the  burden  of  proof  in  any  case  it  filed. 
In  particular,  the  RTC  could  not  file  a  complaint  unless  it  could  certify  that 

the  allegations  and  other  factual  contentions  have  evidentiary 
support  or,  if  specifically  so  identified,  are  likely  to  have  evidentiary 
support  after  a  reasonable  opportunity  for  furtner  investigation  or 
discovery  .  .  .^' 

Ten  years  after  the  fact,  not  all  of  the  West-Ark  documentation  can  be 
located.   Even  so,  the  evidence  does  not  provide  any  substantial  grounds  to 
challenge  the  performance  or  pricing  of  West-Ark's  services,  or  any  substantial 
basis  for  claiming  that  the  transactions  caused  damage  to  Madison 
Guaranty.*"  Therefore,  the  evidence  does  not  support  the  assertion  of  a 
cause  of  actioi  i  against  anyone  based  on  transaction  1  or  transaction  3A.*' 

2.        Transactions  benefiting  Madison  Marketing. 

Madison  Marketing  placed  advertisements  for  McDougal-controlled 
entities  in  return  for  a  15  percent  fee;  the  documents  underlying  the  Madison 
Marketing  invoices  are  consistent  with  this  understanding.*^  Madison 
Marketing  was  owned  by  Susan  McDougai,  who  operated  it  out  of  Madison 
Guaranty's  Little  Rock  office,  in  which  Castleberry  worked.*^  Transactions  3B 
and  9  involve  payments  to  Madison  Marketing. 

a.        Transaction  3B  (chart  10).  Nover'ber  1984. 

As  chart  10  i'lustrates,  Madison  Guaranty  and  Madison  Financial  made 
eight  payments  to  Madison  Marketing  totail-g  $68,574;  and  Madison  Marketing 
sent  $5,566  to  Whitewater.  As  chart  7  illustrates,  Whitewater  used  the  $5,566 


39 


Fed   R.  Civ   P.  11(b)(3) 


40  Given  the  amounts  at  issue,  further  investigation  in  an  attempt  to  determine  whether 
these  "onstruction  services  were  reasonably  priced  would  seem  to  be  a  waste  of  money. 
Therefore,  it  is  not  recommended. 

41  This  does  not  necessanly  mean  that  the  transactions  have  been  proved  legitimate  or 
thai  the  evidence  exonerates  anyone;  it  simply  means  that  no  basis  has  been  found  to  sue 
anyone    This  comrre.nt  applies  with  equal  force  to  transactions  3B.  6  and  9  (discussed  below). 

42  Preliminary  Report  at  78-79;  PMS0477  (1986  FHLBB  Report  of  Examination); 

Castleberry  interview.  Nov  2,  1995,  at  26-30, 

43  Castleberry  interview,  Nov  2   1995,  at  26-27    Castleberry  does  not  know  who  kept 
MaJison  Marketing  s  books;  he  did  not     Ic  at  28-30, 
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to  fund  the  rest  of  a  $18,000  payment  to  Citizens  Bank  of  Flippin  (as  noted 
above,  $12,000  came  from  transaction  3A). 

In  November  1984,  money  left  Madison  Guaranty  and  Madison  Financial 
in  the  fonm  of  eight  payments  to  Madison  Marketing:   $7,154,  $24,156  and 
$1,607  on  November  2,  1984;  $5,932  on  November  9,  1984;  $3,929  on 
November  13,  1984;  $60  on  November  18,  1984;  and  $25,361  and  $375  on 
November  19,  ir84." 

Transaction  documents  were  located  for  two  of  the  payments:  the 
$1,607  payment  on  November  2,  1984  and  the  $5,932  payment  on 
November  9,  1984.''*  Deposit  slips  were  located  but  neither  deposit  slip  was 
signed,  nor  did  either  state  the  purpose  of  the  transaction.**  In  addition,  check 
stubs,  Madison  Marketing  invoices  and  supporting  documentation  were  located: 

For  the  $1,607  transaction,  the  Madison  Marketing  invoice  lists  three 
vendors:   a  radio  station  and  two  publications/'  Backing  up  the  Madison 
Niarketing  invoice  is  an  invoice  from  each  vendor.**  In  each  case,  the  total  on 
the  vendor's  invoices  plus  15  percent  equals  the  amount  shown  on  the  Madison 
Marlceting  invoice.   All  four  documents  state  that  the  services  relate  to  the 
Green  Tree  Farms  project,  not  Fair  Oaks.*' 

For  the  $5,932  transaction,  the  Madison  Financial  check  stub  has  a 
manual  notation,  "#1116  N/R  -  Fairview  per  J.M."*°  The  Madison  Marketing 
invoice  lists  four  third-party  vendors.   Invoices  from  three  of  the  four  (all  radio 
stations)  are  attached;  each  relates  to  Green  Tree  Fanns.*'   The  missing 
documentation  relates  to  "Sherwin-Williams  $114.60."" 


44  IC16408,  IC16454,  IC16506.  IC16610.  IC25441,  IC25529.  IC25571. 

45  Letter  from  Albert  Kohl  to  Bruce  A  Encson.  Aug.  11.  1995,  at  1-2. 

46  IC 16396;  IC25583    Bank  statements  tor  Madison  Marketing's  account  are  not  available 
for  November  1 984 

47  RTCKC44332    These  entities  have  no  known  ties  to  the  McDougals.   The  Madison 
Marketing  invoice  supporting  this  payment  is  dated  October  25,  1987.   The  year  appears  to  be 
in  error;  the  underlying  invoices  are  a'l  dated  in  1984. 

48  RTCKC44333-35. 

49  RTCKC44332-35 

50  RTCKC44326    The  "J. M"  stands  for  Jim  McDougal.   As  noted  above,  Jim  McDougal 
directed  that  this  payment  be  posted  to  the  general  ledger  in  this  manner. 

51  RTCKC44327-30. 

52  RTCKC44327 
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Bot^  payments  were  posted  to  Madison  Financial's  general  ledger  to 
account  1116:   "Notes  Receive  -  Fairview.""  (The  account's  name  was  later 
changed  to  "Fair  Oaks.")   Posting  a  payable  to  a  note  receivable  account  is 
unusual    Castleberry  explained  that  he  charged  the  $5,932  payable  to  this 
account  because  McDougal  told  him  to  do  so.   So  far  as  Castleberry 
understood  it,  McDougal's  theory  was  that 

there  was  a  note  --  or  that  there  was  to  be  a  note  that  --  in  which 
one  of  the  partners  --  or  a  partner  owned  that  note,  as  far  as 
would  make  payments  on  that  note  once  the  development  was 
completed.** 

Put  another  way,  McDougal's  theory  for  not  expensing  these  payables  was  that 
ultimately  the  partner  would  reimburse  Fairview  for  the  work  performed  by 
Madison  Marketing;  therefore,  in  the  final  analysis,  Madison  Financial  would  not 
be  out  of  pocket."  On  this  theory,  the  disbursements  would  not  be  treated  as 
expenses.   Therefore,  they  would  not  decrease  Madison  Financial's  net  income 
'or  as  shall  be  seen  below,  McDougal's  and  Latham's  bonuses). 

b.        Transaction  9  f chart  13).  October-November  1985. 

As  chart  13  Illustrates,  Madison  Guaranty  and  Madison  Financial  made 
three  payments  totaling  $112,872  to  Madison  Marketing;  and  Madison 
Marketing  sent  $7,500  to  Whitewater.   As  chart  7  illustrates,  Whitewater  used 
the  $7,500  to  make  a  $7,322  payment  to  Security  Bank  of  Paragould. 

Transaction  9  resembles  transaction  3B.   Money  'eft  Madison  Guaranty 
and  Madison  Financial  in  the  fomi  of  three  deposits  into  Madison  Marketing: 
$48,183  and  $37,579  referenced  on  a  deposit  slip  dated  October  25,  1985;  and 
$27,110  referenced  on  a  deposit  slip  dated  Octobe--  29,  1985.^  The  deposit 
slips  are  unsigned  and  do  not  state  the  purpose  of  the  deposits,  although  they 
do  list  the  entities  on  behalf  of  which  the  money  ostensibly  was  paid." 


53 


RTCKC44325. 


54  Castleberry  Interview.  Nov  2.  1995.  at  31-33.   Many  other  disbursements  that  appear 
to  be  payables  also  were  posted  to  this  account,  eg..  Southwestern  Bell,  $84.83.  Coca-Cola 
Bottling  Co  .  S76  50   Rabbit  Feed  Store.  S67  40    RTCKC44325. 

55  Castleberry  interview.  Nov  2.  1995.  at  32-35.   Castleberry  has  no  idea  whether  there 
were  such  notes,  c  whether  they  eventually  were  paid;  he  simply  followed  McDougal's 

instructions     Id 

56  ;C06632.  IC07427 

57  'CC5632.  IC07427 
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Additional  documentation  has  been  located  for  the  last  two  of  these 
payments.**  For  both,  the  documents  include  entries  into  Madison  Financial's 
general  ledger,  check  stubs  and  Madison  Marketing  invoices  with  underlying 
third-party  vendor  statements. 

The  payment  of  $37,579  was  recorded  into  Madison  Financial's  general 
ledger  in  account  2300--''Res.  For  Dev.--Maple  Crk  Farms.""  This  type  of 
account  accumulates  capitalized  direct  project  costs  for  Maple  Creek  Farms. 
This  coding  is  consistent  with  Madison  Marketing's  invoice  for  these  costs.^ 
Madison  Marketing  vendor  receipts  for  this  invoice,  while  not  complete,  are 
generally  consistent  with  other  Madison  Marketing  payments,  including  the 
addition  of  a  15  percent  mark-up  on  these  costs. ^'   These  expenses  covered 
television,  radio  and  print  advertising  for  the  project." 

The  payment  of  $27,1 10  is  supported  by  similar  documentation.   This 
payment  is  distributed  on  Madison  Financial's  general  ledger  in  many  places: 
reserve  for  development  accounts  for  Eden  Park  (account  2306  for  $7,439.35) 
and  Lake  Faircrest  (account  2307  for  $12,914.08);  and  various  advertising 
expense  accounts  for  Fair  Oaks  (account  6691-3  for  $4,602.36),  Britanny  Point 
(account  6691-^1  for  $71.24)  and  Timberline  (account  6691-5  for  $2,082.85)." 
The  underlying  invoice  and  vendor  support  generally  appears  consistent  with 
these  classifications.   The  documentation  is  of  the  same  type  and  detail  as  the 
other  Madison  Marketing  payments.^ 

The  checks  for  this  transaction,  unlike  transactions  1,  3A  and  3B,  were 
signed  by  Greg  Young.  In  mid  1985,  Greg  Young  replaced  Paul  Castleberry, 
who  was  fired. *^   Young,  an  accountant,  had  worked  for  the  firms  now  known 


58  Letter  (rom  Albert  Kohl  to  Bruce  A.  Ericson,  Aug.  11,  1995,  at  2. 

59  RTCKC44355. 

60  R1CKC44403 

61  PTCKC44404.26 

62  Whether  these  types  of  costs  should  be  capitalized  or  expensed  on  Madison  Financial's 
books  IS  irrelevant  tor  purposes  of  this  analysis. 

63  RTCKC44356-57 

64  RTCKC44358-400 

65  Castleberry  interview,  Apr  26.  1994.  at  4,  19-20.   Castleberry  was  told  he  "wasn't  the 
nght  type  individual  for  their  organization',  the  finng  came  as  a  shock.    Id.  at  19-20. 
Castleberrv  once  "ad  refused  to  maKe  an  accounting  entry  that  Latham  wanted.   This  occurred 
within  SIX  "onths  c  odstleberry  s  iinng,  out  Castleberry  does  not  know  if  the  incident  led  to  his 
firing,    /j  3:21-25    Young,  who  was  Castleberry  s  boss  and  had  started  to  handle  some  of 

(continued...) 
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as  KPMG  Peat  Marwick  and  Deloitte  &  louche  before  joining  Madison 
Guaranty  in  October  1984.**  Young  continued  to  work  at  Madison  Guaranty 
untilJuly  1988." 

In  general,  Young  claims  that  accounts  payable  requests  had  backup 
information  and  supporting  documentation,  although  on  occasion  McDougal 
would  make  oral  requests  for  checks  and  supply  some  form  of  invoice  later." 
These  oral  requests  generally  pertained  to  payables  to  West-Ark,  Madison 
Marketing  or  other  related  entities.^'  Young  understood  that  "all  of  the 
advertising  dollars  ran  through  Madison  Marketing  as  the  agent  or  contractor  or 
whatever  it  was.   They  got  an  agency  fee  for  placing  all  this  advertising."'"  He 
does  not  think  that  Madison  Marketing  actually  produced  the  advertisements 
itself." 


ES 


c.         Analysis. 

The  Madison  Financial  payments  to  Madison  Marketing  appear 
adequately  documented.   While  backup  documentation  was  not  available  for  all 
payments,  the  files  where  available  include  third-party  documentation  justifying 
the  amount  and  nature  of  the  expenses.  Therefore,  the  evidence  does  not 
support  the  assertion  of  any  cause  of  action  based  on  the  theory  that  these 
expenditures  themselves  damaged  Madison  Guaranty.'^ 

Nonetheless,  Madison  Marketing's  entitlement  to  the  15  percent  markup 
might  be  questioned  on  the  theory  that  these  funds  should  have  gone  to 
Madison  Guaranty  rather  than  to  an  entity  owned  by  Susan  McDougal 
personally.    In  situations  such  as  this,  where  a  person  with  a  close  connection 
to  a  corporation  (a  "corporate  insider")  profits  from  business  dealings  with  that 


65(..  continued) 

Castleberry's  responsibilities  before  Castleberry  left,  does  not  know  why  Castleberry  was  fired. 

Young  Interview,  Nov.  2,  1995,  at  6-9. 

es  Young  Interview.  May  13.  1994.  at  .-2;  Young  Inten/iew,  Nov.  2,  1995,  at  4-6. 

67  Young  Interview.  May  13,  1994.  at  2. 

68  Id 

69  la 

70  Yoong  Interview.  Nov.  2.  1995.  at  10-11. 

71  « 

72  To  'he  extent  tnai  these  expenditures  were  posted  to  "notes  receivable'  accounts,  there 
rray  oe  an  accounting  issue    That,  however,  seems  better  addressed  as  an  aspect  of 
McDougal  s  Donuses.  wnich  are  discussed  below. 
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corporation,  the  law  asks  several  questions.  The  first  is  whether  the  corporate 
insider  should  even  operate  a  business  that  the  corporation  itself  might  own. 
The  second  is  whether  the  particular  business  arrangements  between  the 
corporate  insider  and  the  corporation  violate  the  corporate  insider's  fiduciary 
duties  to  the  corporation. 

The  first  question  is  analyzed  under  the  "corporate  opportunity"  doctrine. 
This  doctrine,  which  Arkansas  recognizes,  holds: 

The  law  imposes  a  high  standard  of  conduct  upon  an  officer  or 
director  of  a  corporation,  predicated  upon  the  fact  that  he  has 
voluntarily  accepted  a  position  of  trust  and  has  assumed  the 
control  of  property  of  others.  .  .  .  Such  a  person  occupies  a 
fiduciary  relation  to  his  corporation  and  "may  not  acquire,  in 
opposition  to  the  corporation,  property  in  which  the  corporation 
has  an  interest  or  tangible  expectancy  or  which  is  essential  to  its 
existence."   This  doctrine  of  corporate  opportunity  is  but  one 
phase  of  the  rule  of  undivided  loyalty  on  the  part  of  corporate 
fiduciaries.   It  does  not  preclude  a  corporate  fiduciary  from 
engaging  in  a  distinct  enterprise  of  the  same  general  class  of 
business  as  that  which  his  corporation  is  engaged,  so  long  as  he 
acts  in  good  faith. '^ 

The  corporate  opportunity  doctrine  is  principally  a  rule  of  disclosure.  A 
corporate  fiduciary  whose  activities  are  known  to  and  accepted  by  the 
corporation  will  not  run  afoul  of  the  doctrine.'*  There  seems  to  have  been  no 
secret  as  to  Susan  McDougal's  ownership  of  Madison  Mari<eting;  for  example, 
Castleberry  and  Young  both  knew  it. 

Even  if  the  McDougals  did  not  disclose  their  interest  to  other  directors, 
the  corporate  opportunity  doctrine  does  not  preclude  a  corporate  fiduciary  from 
engaging  in  a  distinct  enterprise  of  the  same  general  class  of  business  as  that 
in  which  his  corporation  is  engaged  so  long  as  he  acts  in  good  faith.'^  Courts 
frequently  employ  a  "line  of  business  test"  to  detemnine  whether  a  given 
opportunity  belonged  to  the  corporation.    Under  this  test,  the  corporate 
opportunity  doctrine  typically  is  invoked  where  there  have  been  egregious 


73  Raines  v.  Toney.  228  Ark.  1 170.  1 179.  313  S.W.2d  802,  808  (1958)  (citations  omitted). 
See  also  Taylor  v  Terry.  279  Ark.  97.  98-39.  649  S.W.2C1  392,  392-93  (1983). 

74  3  William  Meade  Fletcher.  Cyclopedia  of  the  Law  of  Private  Corporations  §  862,  at  304 

(rev  ed.  1994). 

75  Raines  v.  Tcney.  228  Ark  at  1 179.  313  S  W.2d  at  808;  see  also  Taylor  v.  Terry. 
279  Ark.  a\  98-99.  649  S.W  20  at  392-93 
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attempts  to  spirit  business  away  from  a  corporation/*    The  doctrine  does  not 
typically  reach  a  business  relationship  with  a  vendor  in  another  line  of  business. 
An  advertising  agency  is  not  a  business  "essential  to  [the]  existence"  of  a 
sav/ings  and  loan,  nor  is  an  advertising  agency  "of  the  same  general  class  of 
business  as  that  [;.,]  which"  a  savings  and  loan  or  its  real  estate  service 
corporation  is  engaged.   Therefore,  it  seems  unlikely  that  Madison  Marketing 
took  an  opportunity  that  belonged  to  Madison  Guaranty  or  Madison 
Financial." 

The  second  question  is  whether,  even  if  Susan  McDougal  could  properly 
own  Madison  Marketing,  her  status  as  a  corporate  insider  made  the  particular 
a.'rangement  between  Madison  Guaranty  and  Madison  Marketing  improper. 
The  general  rule  is  that  corporate  insiders  may  not  profit  improperly  from  their 
relationship  with  the  corporation.   Therefore, 

a  di.'ector  must  account  to  the  corporation  or  the  shareholders  for 
any  profits  made  by  the  director  out  of  corporate  transactions, 
where  the  director  either  concealed  or  did  not  disclose  the  extent 
to  which  he  or  she  was  making  a  profit  our  of  the  transaction.'' 

This  rule  Goes  not  mean,  however,  that  a  director  or  other  insider  is  forbidden 
from  having  an  interest  in  a  contract  that  is  fair  and  in  the  interest  of  the 
corporation.    Instead,  it  means  that  the  RTC  would  have  the  burden  of  proving 
that  the  McDougals  tried  to  conceal  their  interest  in  Madison  Marketing;  if 
satisfied,  the  burden  would  shift  to  the  McDougals  to  establish  that  the  contract 
was  fair  and  made  in  good  faith." 

Even  if  the  RTC  could  prove  secrecy,  the  McDougals  might  well  meet 
their  burden.  Madison  Mari<eting  received  no  more  than  the  going  rate  of  15 
percent;  had  an  independently  owned  advertising  agency  placed  the 


76  This  IS  true  ot  both  Raines  and  Taylor.    In  Raines,  for  example,  the  defendant/appellant 

atlempted  to  take  away  all  the  busrness  of  the  corporation  to  which  he  owed  a  fiduciary  duty 
and  transfer  all  that  business  to  a  partnership  he  had  set  up. 

'7  An  ?dditional  distinguishing  factor  between  the  typical  corporate  opportunity  case  and 

the  facts  presented  here  is  the  real  question  here  of  whether  Madison  Guaranty  was  depnved 
of  the  opportunity     it  Madison  Guaranry  could  have  chosen  at  any  time  to  place  its  own 
advertisements,  then  the  opportunity  was  never  lost  to  it. 


78 


Fletcher.  SLOra.  §  884,  at  363 


79  F  e'cner.  s^ora.  §  884.70.  at  376-77,  see  also  Home  Bros ,  Inc.  v  Ray  Lewis  Corp.. 

292  ArK.  4""  481  '31  S  W.2d  190.  i93  '1987)  (recognizing  that  when  contracts  between  a 
corporatic"  aid  its  directors  are  involved,  'the  burden  is  upon  those  claiming  under  them  to 
prove  tha:  •'■ey  are  'nade  m  good  faith  and  fair  to  the  corporation"). 
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c  d\'ertisements,  it  would  have  charged  a  similar  commission.*"  The  1986 
FHLBB  Report  of  examination  points  out  that  '[t]he  actual  work  of  advertising, 
such  as  the  design  and  production  of  commercials  and  providing  air  time  or 
newspaper  space,  appears  to  be  performed  by  others."*'  That  might  have 
been  true,  however,  even  if  an  independently  owned  advertising  agency  had 
fiandled  the  job.  Therefore,  unless  Madison  Marketing  manifestly  fell  down  on 
the  job,  it  seems  doubtful  that  the  RTC  could  demonstrate  that  the  arrangement 
was  unfa'''  to  Madisorv  Guaranty.  This  issue  aside,  there  is  no  basis  to  question 
the  expenditures  on  advertising,  at  least  in  the  transactions  for  which 
d-cuments  can  be  located. 

3.        Transaction  benefiting  Bill  Henley:  Transaction  6 
(chart  11).  January  1985. 


m 


I 


As  chart  1 1  illustrates,  Madison  Financial  paid  $46,000  to  Madison  Real 
Estate;  Madison  Real  Estate  paid  $46,000  to  Bill  Henley;  Bill  Henley  paid 
$28,500  to  Flowerwood  Farms;  and  Flowenwood  Farms  paid  $1,000  to 
Whitewater.   As  chart  7  illustrates,  Whitewater  used  the  $1,000  »o  pay  $1,000 
to  Citizens  Bank  of  Flippin. 

Bill  Henley  (who  is  one  of  Susan  McDougal's  brothers)  worked  as  a 
commissioned  real  estate  salesman  for  Madison  Financial.   The  1986  FHLBB 
Report  of  Examination  indicates  Bill  Henley  was  paid  $427,683  in  commissions 
between  1983  and  1986.   According  to  this  Report,  "a  substantial  portion  of 
these  funds  were  advances  against  commissions  to  be  eamed  on  future  land 
sales.""  Transaction  6  involves  one  payment  of  commissions  to  Bill  Henley. 


In  January  1985,  money  left  Madison  Financial  in  the  form  of  a  check  for 
$46,000  to  Madison  Real  Estate."  Madison  Real  Estate  paid  $46,000  to  Bill 
Henley.   The  $46,000  reached  Bill  Henley's  account  on  January  10,  the  day 
before  the  check  to  Henley  and  the  check  from  Madison  Financial  were  posted 
to  Madison  Real  Estate's  account;  both  were  posted  on  January  1 1  .** 


««) 


80         A  number  ot  the  invoices  from  television  stations  explicitly  state  the  gross  billing,  the 
'agency  commission*  and  the  net  amount  due.    E.g..  RTCKC44408-20. 


81 
82 


PMS0477. 
PMS0476 


83  The  Madiscn  Financial  check  to  Madison  Real  Estate  is  dated  January  9,  1985  and 
was  signed  by  Paul  Castleberry    IC17929    A  deposit  slip  dated  January  10,  also  signed  by 
Castleberry,  deposited  the  check  into  Madison  Real  Estate's  account.    IC17776.   The  deposit 
was  posted  .o  Madison  Real  Estates  account  on  January  11     1001568    The  statement  was 
sent  to  Maason  Real  Estate  c/o  Castleoern^ 

84  IC01568,  IC17837.    See  generally  Castleberry  Interview.  Nov.  2,  1995.  at  39-47. 
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There  is  no  backup  documentation  (accounts  payable  folder  or 
supporting  documentation)  for  tfiis  transaction.**  There  is,  however,  an  entry 
into  f^^adison  Financial's  general  ledger  for  $46,000,  coded  into  account 
2016,  "Accts.  Pay.  -  Com,-n.  To  B.H."**  This  entry  creates  a  debit  balance  of 
$46,650.68,  which  appears  to  be  an  amount  due  (receivable)  from  Bill  Henley. 
This  suggests  that  Madison  Financial  prepaid  commissions  to  Bill  Henley.'^ 

Paul  Castleberry  said  that  commissions  were  prepaid  but  not  by  more 
than  a  few  days.    He  said  that  sometimes  Jim  McDougal  would  direct  him  to 
pay  commissions  to  Henley    Typically  this  would  occur  only  if  a  parcel  had 
been  sold  but  the  paperwork  had  not  yet  been  arrived  at  the  office.**  So  far 
as  Castleberry  knew,  this  payment  was  not  a  disguised  loan  to  Henley, 
'nstead,  ho  understood  that  a  sale  had  been  made  but  the  paperwork  had  not 
"et  arrived.** 

There  n-ight  be  liability  if  the  underiying  sales  were  made  to  insiders  on 
uneconomical  terms  and  therefore  were  not  bona  fide.*"  Such  a  theory  would 
require  fairly  elaborate  proof  as  to  the  terms  of  various  transactions  and  the 
rationale  for  the  transactions.   Even  if  the  commissions  were  proved  wrongful, 
however,  the  commissions  could  not  be  recovered  from  their  recipient.  Bill 
Hen'ey,  because  he  has  been  released." 


85 


Letter  from  Albert  Kohl  to  Bruce  A.  Ericson.  Aug.  11.  1995,  at  2. 


86         RTCKC4-:338    There  is  no  voucher  backina  up  the  general  ledger  entry.   Letter  from 
Albert  Kohl  to  Bruce  A  Ericson,  Aug.  11.  1995,  at  2. 


87 


RTCK  "44338 


88  Casileb°iTy  Interview.  Nov  2.  1995,  at  41-47. 

89  Id  at  45. 

90  See  1986  FHLBB  Report  of  Examination.  Pf^S0477 

91  Between  1987  and  1989.  Bill  Henley  was  adverse  to  Madison  Guaranty  and  Madison 
Financial  m  six  actions  at  least  one  of  which  pertained  to  his  real  estate  commissions.  On 
Apnl  28.  1989,  Bill  Henley.  Glenda  Henley.  Madison  Guaranty  and  Madison  Financial  executed 
a  global  Settlement  -  greemeni  resolving  all  six  actions.   Among  the  six  actions  was  one  that 
sought  commissions    Billy  Henley  v  Madison  Financial  Corporation,  et  ai.  No.  87-422  (Union 
Cty  Cir  C;  ).  after  rerr^oval.  No  89-1040  (WO  ArK  ).   The  mutual  release  attached  to  the 
Settlement  Agreement  provided  for  the  dismissal  with  prejudice  of  this  action  and  the  release 
by  all  pannes  of  "any  and  all  claims         known  or  unknown  .  .  .  relating  to"  this  action  (as  well 
as  the  other  five  actionsi    Settlement  Agreement  at  19,  25-26.   These  releases  would  bar  the 
RT2  from  suing  Hc-iey  even  if  tne  comm'ssions  were  proved  wrongful. 


fed   R   Cnrr    =   6(ei  Malenal 
Coofiaentiai 


-21- 


Aitomey-Client  Privilege 
Attorneys  Wofk  Product 


1964 


m 


m 


I 


4.        Trairactions  benefiting  the  McDouqals  (charts  12. 12A 
and  14). 

Th3re  are  four  such  transactions,  three  benefiting  Jim  McDougal  and  one 
benefiting  Susan  McDougal.   Madison  Financial  paid  Jim  McDougal  $20,000  in 
February  1985,  $30,000  in  April  1985  and  $75,949  in  January  1986;  all  three 
payments  are  deemed  bonuses  by  what  purport  to  be  board  minutes.   Through 
the  fourth  transac'ion,  Madison  Guaranty  may  indirectly  have  financed  a  loan  to 
Susan  McDougal  of  $300,000  made  by  Capital  Management  Services,  Inc.  in 
April  1986. 

The  $20,000  bonus  and  the  $30,000  bonus  are  not  part  of  the  nine 
fransactions  discussed  in  part  Vll  of  the  Preliminary  Report,  but  the  $30,000 
bonus  was  discussed  in  part  VIII  because  it  was  made  payable  to  Whitewater. 
The  $75,949  bonus  and  the  $300,000  loan  are  part  of  transaction  8. 

a.         The  $30.000  bonus  paid  in  April  1985  (chart  14). 

As  chart  14  illustrates,  Madison  Financial  paid  $30,000  to  Whitewater. 
The  money  cured  an  overdraft  created  by  Whitewater's  $30,000  payment  to 
Earth  Movers,  Inc.   Earth  Movers  had  used  Whitewater's  check  to  buy  a 
cashier's  check  for  $30,000  that  was  sent  to  Senator  Fulbright,  who  accepted  it 
as  the  first  of  two  payments  for  a  parcel  of  land  west  of  Little  Rock  that  he  had 
agreed  to  sell  to  Earth  Mov<jrs. 

The  Preliminary  Report  discussed  this  transaction  at  some  length.'^ 
New  interviews  and  newly  obtained  accounting  documents  help  augment  the 
discussion  in  the  Preliminary  Report,  particulariy  with  respect  to  the 
characterization  of  Madison  Financial's  $30,000  payment  to  Whitewater  as  a 
bonus. 


g  Madison  Financial's  minutes:  To  understand  the  evidence  as  to  this 

^  putative  bonus,  it  is  necessary  to  understand  the  history  of  the  minutes  that 

JS  purport  to  authorize  it.   As  noted  in  the  Preliminary  Report,  these  minutes  are  of 

fij)  dubious  authenticity,  were  created  many  months  after  the  fact  and  have  been 

found  in  several  inconsistent  versions.   According  to  Patricia  Heritage,  who 

fS^  prepared  the  minutes  under  John  Latham's  direction,  the  Madison  Financial 

j^  board  did  not  hold  formal  meetings,  but  the  minutes  were  prepared  as  if  a 


92 


P-eliminary  Repon  at  98-101 


Fed   R   Cr  rr   °  6(B1  Maienal 
Coof'deniia: 


-22- 


Anomey-Cliant  Pnvilege 
Anomeys  Wofli  Product 


1965 


meeting  had  been  held."  One  of  the  directors,  Greg  Young,  did  not  know  he 
was  a  director.** 

Latham  directed  Heritage  to  prepare  the  minutes  in  anticipation  of  the 
FHLBB  examination  that  began  in  March  1986.**  Heritage  started  creating 
minutes  covering  putative  meetings  held  from  January  1985  onward.   The  work 
of  drafting  these  minutes  began  in  late  February  1 986.  because  the  examiners 
were  expected  to  arrive  on  March  1,  1986.**  Latham  instmcted  Heritage  "that 
the  things  that  needed  to  be  covered  were  any  bonuses  that  the  corporation 
had  authorized  top  officers,  various  other  things."''  Heritage  began  to 
research  corporate  records  to  see  what  Madison  Financial  had  done.'*  She 
also  checked  with  Greg  Young--"he  was  CFO,  so  he  would  have  known  when 
people  were  paid  bonuses.""  After  taking  these  steps,  she  prepared  draft 
minutes  for  Latham's  review.   Latham  frequently  made  changes  to  the 
drafts.""  When  the  minutes  were  completed,  Latham  signed  the  minutes 
himself  but  Sue  Strayhom  probably  signed  Jim  McDougal's  name.""   The 
FHLBB  examiners  asked  to  see  the  minutes  soon  after  their  arrival,  but  they 


93  Hentage  Deposition,  Feb.  27.  1991.  at  12-14;  IG  Ex.  111-149,  at  12-14.    Heritage  worl<ed 
at  the  time  as  John  Latham's  assistant.   She  later  completed  law  school  at  night,  graduating 
with  honors  from  the  University  of  Arkansas  at  Little  Rock.   After  that  she  worked  for  a  time  for 
the  Rose  Law  Firm  in  its  labor  law  department.    Heritage  Deposition  at  4-8;  IG  Ex.  111-130, 

at  4-8    As  of  1994.  she  worked  as  a  deputy  ciry  attorney  for  the  City  of  Little  Rock.    IG  Ex.  III- 
152.  at  1 

94  IG  Ex  111-149.  at  15  Young  di'j  not  leam  of  his  status  as  a  director  until  after  the 
FHLBB  examination  that  started  in  March  1986.  He  said.  "I've  never  attended  a  Madison 
Corporation  Board  of  Directors  meeting,  ever "    Young  interview,  Nov.  2,  1995.  at  15-17. 


95 


IG  Ex.  111-149.  at  13-14. 


96  IG  Ex.  111-151.  at  6  (RIC038825);  llt-152.  at  2.    See  a/so  Young  Interview,  Nov.  2,  1995. 
at  20-21. 

97  Id  ^.  15.    Compare  IG  Ex.  111-152,  at  2,  where  Heritage  says  that  Latham's  instructions 
were  to  focus  on  "maior  decsions  '-investments  in  major  developments  and  bonuses. 


98 


IG  Ex   111-152,  at  3 


99  IG  Ex  III- 149  at  15    See  also  IG  Ex, 

Hentage  from  1986   1987  and  1990, 


-151,  which  consists  of  notes  of  interviews  of 


100 


IG  Ex   111-152,  at  2. 


101        IG  Ex  111-151,  at  6,  111-152.  at  3    Hentage  added  that  McDougal  would  allow  a  lot  of 
peonie  to  sign  his  name,  but  Latham  was  very  particular  about  it  and  would  not  let  anyone  sign 
his  name     .3  Ex   iii-151    at  6    Hentage  also  told  how  McDougal  once  asked  her  to  =  "-  his 
name  to  a  need,  explaining  that  it  was  a  waste  of  ms  t'me  to  be  signing  documents  such  as 
this.    IG  Ex   111-152   at  3 
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never  asked  Heritage  when  the  minutes  had  been  prepared  or  by  whom."" 
For  their  part,  McDougal  and  Strayhom  moved  from  Madison  Guaranty's  offices 
out  to  Maple  Creek  just  before  the  examination  began.   Strayhom  testified  to 
this  in  1986: 

Q.        Do  you  know  why  he  moved? 

A.        Yes. 

Q.        Why? 

A.        He  did  not  want  to  be  accessible  to  the  examiners  to  have 
to  answer  any  questions  at  that  time.'°^ 

The  bonus  plan  for  1985:  The  first  mention  of  bonuses  for  1985  appears 
in  the  minutes  for  a  board  meeting  supposedly  held  on  January  21,  1985. 
There  is  a  draft  of  these  minutes'"*  as  well  as  a  final  signed  version. '"' 
The  final  signed  versio, .  reads: 

RESOLVED,  that  the  Corporation  pay  to  the  following 
persons  salaries  and  bonuses  in  the  amounts  set  forth  below  for 
the  fiscal  year  beginning  January  1,  1985:  Jim  McDougal  - 
$100,000,  plus  10%  of  the  net  profits  ...."* 

The  $20,000  payment:  The  next  mention  of  a  bonus  for  McDougal 
appears  in  minutes  dated  February  7,  1985.  Again,  there  is  a  draft  plus  a 
signed  final  version.""'  The  draft  awards  McDougal  $20,000  "in  recognition  of 


102 


IG  Ex.  (11-152.  at  3. 


1 03  Reporter's  Transcript  of  Trial  of  Seth  Ward  v.  Madison  Guaranty  Savings  and  Loan 
Associalior.  No.  87-7580  (Pulaski  Cty.  Cir.  Ct.),  at  196-97.   The  Independent  Counsel's 
indictment  of  McDougal  cfiarges  tfiat  McDougal  and  his  alleged  co-conspirators  structured 
transactions  and  generated  fraudulent  papenwork,  particulariy  in  late  1985  and  eariy  1986.  so 
as  not  to  attract  the  attention  of  auditors  and  bank  examiners  and  regulators.    Indictment  filed 
Aug.  17.  1995  in  United  States  v.  James  B  McDougal.  et  at..  No.  LR-CR-95-173  (E.D.  Ark.) 
(hereinafter.  'McDougal  Indictment'),  H  10.  at  7, 

104  RTCKC37408-09. 

105  IG  Ex.  111-50.  at  1. 

106  IG  Ex.  111-50.  at  1.   Young  understood  this  to  be  McDougal's  bonus  arrangement  for 
1985.   Young  does  not  recall  McDougal  receiving  any  large  bonuses  in  1984,  but  Young  did  not 
start  handling  payroll  until  the  end  of  1984  Young  Interview.  Nov.  2,  1995,  at  13-14. 

107  Tne  draft  is  RTCKC37420-21    the  bonus  provisions  are  handwntten  in  Patricia 
Hentage  5  handwriting     Young  Interview,  Nov.  2.  1995.  at  17    The  final  version  is 
RTCKC46950-51 
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the  high  profits  ($391,000)  earned  by  the  Service  Corporation.""*  The  final 
version  awards  McDougal  $50,000  "in  recognition  of  his  work  which  allowed  the 
Service  Corporation  to  earn  outstanding  profits  for  the  past  two  years.""* 
Nevertheleso,  the  payment  actually  made  in  February  1985  was  $20,000,  not 
$5C/,000,  and  it  was  accounted  for  as  "salaries  -  executive.""" 

7776  $30,000  payment  The  next  mention  of  a  bonus  for  McDougal 
appears  in  the  minutec  dated  April  17,  1985.   Ther.^  are  several  drafts  of  these 
minutes,  each  awarding  McDougal  $30,000  but  each  containing  a  slightly 
different  rationale.'"    In  February  1986,  Latham  called  Heritage  from 
Colorado  to  instruct  her  to  change  the  characterization  of  Jim  McDougal's 
bonus  by  deleting  the  April  17,  1985  bonus  of  $30,000  and  increasing  the 
February  1985  bonus  from  $20,000  to  $50,000."^  As  noted  above,  the 
February  1C85  minutes  were  changed  in  this  fashion.   Nonetheless,  the 
$30,000  was  not  deleted  from  the  final  version  of  the  April  1985  minutes 
(sigiied  only  by  Jim  McDougal),  which  reads: 

RESOLVED,  that  the  Corporation  pre-pay  to  Jim  McDougal 
$30,000  of  his  annual  bonus  in  recognition  of  the  profits  of  the 
pnor  year,  and  that  said  bonus  is  to  be  paid  directly  to  Whitewater 
Development."' 


108  RTCKC37420-21.   This  is  the  figure  for  1984  profits,  not  1985  profits,  notwithstanding 
the  provisions  of  the  bonus  program  set  forth  in  the  January  21.  1985  minutes.    See 
BTCKC37421;  Young  Intetview.  Nov.  2,  1995.  at  18-19. 

109  RTCKC46950-51     Young  does  not  think  McDougal  was  paid  $50,000  in  one  lump; 
instead,  this  represents  the  sum  of  the  $20,000  paid  in  February  1985  and  the  $30,000  paid  in 
Apnl  1985  (discussed  below)    Young  Interview,  Nov.  2.  1995.  at  20. 

1 10  RTCKC44433  (general  ledger  as  of  Apr.  30,  1985);  Young  Interview,  Nov.  2,  1995.  at 
31-32    Typically  Latham,  as  opposed  to  McDougal,  instnjcted  ^oung  on  how  to  account  for  the 
bonuses    Young  Interview,  Nov  2,  1995,  at  17-18. 

1 11  RTCKC37414  ("in  recognition  of  the  profits  of  the  pnor  year  and  in  anticipation  of  higher 
profits  in  1985');  RTCKC  37419  ("hio  annual  bonuo  of  $30,000  of  his  annual  twnus  in 
-ecognit.on  of  the  profits  of  the  pnor  year  and  in  oxpootalion  of  higher  profito  in  1066')  (editing 
m  original):  RTCKC37415  ("$30,000  of  his  annual  bonus  in  recognition  of  the  profits  of  the  pnor 
year  and  m  oxpootation  of  higher  protilo  in  1086')  (editing  in  onginal).   Young  says  the 
handwnting  on  RTCKC37414  and  374129  is  Patricia  Hentages  except  for  the  words  'annual 
meeting,'  wrich  appear  to  have  been  wntten  by  Sue  Strayhom.   Young  Interview,  Nov.  2.  1995. 
at  24-25 

^'2        /o  a!  8     Compare  IG  Ex   111-152.  at  2.  'n  which  Hentape  confirms  the  change  from 
S20  000  to  550.000  but  claims  that  Latham  instructed  her  to  have  the  minutes  show  the 
S30.000  Corpus  was  paid  to  Whitewater    See  aisc  Preliminary  Report  at  101. 

•  •  3        CR0686  (Signed  by  McDougal) 
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The  check  for  this  bonus  was  cut  April  30,  1985  and  was  made  payable 
to  Whitewater.   Greg  Your>g  explained: 

Q.        ...      To  the  best  of  your  recollection,  why  did  you  prepare 
this  check  [the  $30,000  check  to  Whitewater,  which  Young 
signed]?   Did  someone  ask  you  to  do  it? 

A.  John  Latham  told  me  to. 

Q.  And  how  did  he  explain  what  it  was  for? 

A.  Quote,  "We  need  to  get  some  money  in  Jim's  hands." 

Q.  That's  all  he  said? 

A.  Yes. 

Q.  Did  he  give  you  any  sort  of  documentation  -- 

A.  No. 

Q.  --  to  say  what  it  was  for? 

A.  No. 

Q.        Did  you  ever  get  any  anything  else  from  Latham  explaining 
what  the  --  what  the  money  was  for? 

A.         No.''* 


Q.        Okay. 

MR.  WAGNER:   Greg,  you  mentioned  that  John  Latham 
mentioned  that  he  needed  to  get  some  money  in  Jim  McDougal's 
hands.   Did  he  direct  you  to  wnte  it  payable  to  Whitewater 
Development? 

MR.  YOUNG;   Yes. 

MR.  ERICSON:   Q:    I  take  i;  it  was  not  your  idea  to  pay  it  to 
Whitewater? 


114        Young  Interview.  Nov.  2.  1995.  at  26 
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A.        Oh,  no.   I  really  didn't  know  what  Whitewater  was."* 

Your 3  cannot  recall  any  other  occasion  in  which  Latham  made  a  request  such 
as  "we  need  to  get  some  money  in  somebody's  hands.""* 

While  tne  minutes  justified  the  $30,000  payment  as  a  bonus,  it,  unlike 
the  $20,000  payment,  was  never  accounted  for  in  this  way.   Instead,  it  was 
accounted  for  in  two  different  ways:   first,  as  a  consulting  iee,  and  second,  as  a 
capitalized  expense  attributed  to  Maple  Creek. 

At  first,  Greg  Young  accounted  for  the  $30,000  as  a  consulting  fee;  his 
journal  voucher  dated  AphI  30,  1985  (the  date  the  check  bears)  reads,  "pmt  to 
Whitewater  Dev.  for  consulting  fee.""'  Young  says  he  did  so  at  Latham's 
direction; 


Q. 
this? 


Now.  how  would  you  have  decided  how  to  account  for  --  for 


I 


A.  Because  I  asked  John  [Latham]  what  it  was  for. 

Q.  ...  And  what  did  he  say,  to  the  best  of  your  recollection? 

A.  Consulting  fee. 

Q.  Did  he  provide  any  further  detail? 

A.  Hmm-mm,  no."* 


Six  months  later,  Latham  directed  Young  to  change  the  accounting  for 
the  $30,000.   This  time.  Young's  journal  voucher  backed  out  the  consulting  fees 
and  posted  it  to  a  "Reserve  for  Development,  Maple  Creek  Farms 
account.""' 


^ 


115 


Id  at  27. 


116 


Id 


117  RTCKC44441  (emphasis  in  original),  the  check  is  CR0264;  the  deposit  slip  is 
DKRT101144,  the  relevant  page  of  the  general  ledger  is  RTCKC44437.   Greg  Young  handled 
ail  tiie  bonus  paymenis  in  1985  and  1986    Young  Interview.  Nov,  2.  1995.  at  14,  25-26. 
Castleberrv  Knew  frothing  about  these  documents.   Castlebeiry  Interview,  Nov.  2.  1995,  at  47- 
65 

118  Yo.,-g  ln:=r,,iew.  Nov.  2    1995.  a:  30 

119  RTCKC44441A.  Young  Interview,  Nov  2,  1995.  at  34-37. 
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Young  is  unaware  of  any  consulting  or  other  services  provided  by 
Whitewater  to  any  of  Madison  Financial's  projects,  including  Maple  Creek. '^ 
When  asked  why  Latham  would  have  sought  to  recharacterize  this  payment, 
Young  answered: 

Q.        Greg,  you  mentioned  that  Mr.  Latham's  motivation  for  the 
entry  might  relate  to  avoiding  having  this  hit  the  bottom  line. 

A.        Yes. 

Q.        Why  would  that  have  been  a  motivation? 

A.        Because  of  bonuses.  Jim's  bonus  was  based  on  the  profit 
of  Madison  Financial  Corporation;  John's  bonus  was  based  on  net 
profit  of  Madison  Guaranty  after  Madison  Financial's  profits  were 
rolled  into  Madison  Guaranty.   So  this  meant  $3,000  for  each  of 
them,  in  essence. 

Q.        Did  he  express  that  explicitly? 


No,  no.   No.   But  it  didn't  take  a  rocket  scientist  to  figure 


that  out. 


b.        Transaction  8  (charts  12  and  12A).  April  1985- 
April  1986. 

As  chart  12  illustrates,  this  transaction  occurred  over  the  space  of  a  year. 
The  top  half  of  chart  12  covers  1985;  the  bottom  half  covers  1986. 

In  Apnl  1985,  Stephens  Security  Bank  loaned  $135,000  to  Flowenvood 
Farms;  and  Flowerwood  Famns  paid  $24,456  to  Whitewater.   As  chart  7 
Illustrates,  Whitewater  used  this  $24,456  to  fund  most  of  a  $25,000  payment  to 
Chris  Wade's  Ozarks  Realty  Company. 

In  1986,  the  loan  from  Stephens  Security  Bank  was  repaid  in  two 
installments,  one  in  January  1986  and  the  other  in  April  1986.'^   Both 
payments  have  connections  to  Madison  Guaranty. 


120  Young  Intervew.  Nov  2.  1995.  al  35-36  Young  said  as  much  to  auditors  from  KPMG 
Peat  Marwick  when  r-^ey  questioned  the  recharactenzation  dunng  an  audit  conducted  in  1987. 
PM000003121.  Young  interview  at  38-39 

121  Younq  inteo/'ew.  Nov  2.  1995  al  37    Latham  and  McDougal  each  had  bonus 
arrangements  awara  ng  them  10  percent  of  i~et  prc'its, 

122  Beca-se  money  is  fungible,  ore  ca'" ro:  say  which  of  these  funded  the  524,456;  either, 
standing  aic^e  was  sufficient  to  do  so     See  Preliminary  Report  at  84-86. 
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In  January  1986,  Madison  Financial  paid  a  bonus  of  $75,949  to  Jim 
McDougal;  and  McDougal  used  $40,000  of  that  money  to  repay  a  portion  of 
Flowerwood  Farms'  loan  from  Stephens  Security  Bank.    In  April  1986,  Madison 
Guaranty  loaned  $825,000  to  Dean  Paul,  Ltd.   Of  this  $825,000,  $502,000  went 
to  David  Hale's  Capital  Management  Services,  Inc.,  which  loaned  $300,000  to 
Susan  McDougal  dba  Master  Marketing.'^^  Of  this  $300,000,  $1 1 1 ,524  went 
to  retire  the  remainder  of  Flowerwood  Fanns'  loan  from  Stephens  Security 
Bank. 

i.         The  $75.949  bonus  paid  to  Jim  McDougal  in 
January  1986. 

Part  of  the  Stephens  Security  Bank  loan  was  repaid  in  January  1986  out 
of  the  McDougals'  joint  account  at  Madison  Guaranty.   The  McDougals'  account 
would  not  have  had  the  funds  needed  to  make  this  payment  but  for  a  payment 
of  $75,949  that  Jim  McDougal  received  on  January  6,  1986  from  Madison 
Financial. 

The  '^heck,  dated  January  6,  1986,  from  Madison  Financial  to  Jim 
McDougal  does  not  state  a  purpose  for  the  transaction.'^*  The  check  stub, 
general  ledger  entries  and  Jim  McDougals  1986  W-2  wage  statement  all  state 
that  the  payment  was  a  bonus.'"  The  check  stub  is  dated  January  7,  1986 
and  indicates  the  disbursement  was  "Jim's  Bonus. "'^  The  December  31, 
1985  Madison  Financial  general  ledger  (a  printout  mn  January  V,,  1986)  has  an 
entry  for  $78,952  posted  to  account  6012,  "Bonus  Expense,"  bearing  the 
descnption  "Dec  31  85  Jim's  Bonus  10%."'^'  The  $3,003  difference  between 
the  $78,952  posted  in  the  general  ledger  and  the  $75,949  paid  to  McDougal  is 
reconciled  on  McDougals  1986  W-2  wage  statement,  which  deems  this  amount 
"social  secunty  tax  withheld."'^* 

As  summanzed  above,  Madison  Financial  purported  minutes  for  January 
1985  state  that  McDougal  had  a  10  percent  bonus  arrangement  with  Madison 


^ 


© 


123  The  Preliminary  Report  did  not  lay  out  the  connection  between  Madison  Guaranty, 
Dean  Paul.  Ltd  and  Capital  Management  Services.  Ltd    That  was  the  subject  of  another  part 
ot  this  investigation     Seech^rt  12A  for  a  depiction  of  the  connection. 

124  IC42743    T^is  check  was  signed  by  Greg  Young,  who  had  replaced  Paul  Castleberry. 

125  Voung  aisc  confirms  this.    Young  Interview,  Nov.  2,  1995,  at  39. 

126  R^CKC443-i5 

127  P'^CKC4-i350 

128  R'CKC44352,    Young  venliec  ire  wiinnolding.   Young  Interview.  Nov.  2.  1995,  at  42. 
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Financial.'^  Even  if  that  is  assumed  to  be  true,  it  is  not  clear  that  the  bonus 
was  properly  calculated.  Assume  that  the  °10%"  referer^ced  in  the  general 
ledger  means  "10  percent  of  Madison  Financial's  net  profits."   If  so,  the 
operative  question  is  whether  the  amount  paid  was  10  percent  of  Madison 
Fir.ancial's  net  profits.'*'  The  answer  is  "no." 

No  audited  financial  statement  states  that  Madison  Financial  had  a  net 
income  of  $789,520  (or  anything  like  that)  in  1985.'"   For  1985,  two  sets  of 
audited  financial  statements  were  prepared  for  Madison  Financial.   The  first, 
prepared  by  Frost  &  Company  and  dated  February  17,  1986,  states  that 
Madison  Financial's  net  income  for  1985  was  $323,960.'^^  The  second, 
prepared  by  Peat  Manwick  in  May  1987,  states  that  Madison  Financial  had  no 
net  income  for  1985  and  instead  lost  $2.1  million.'"  Neither  set  of  financial 
statements  supports  the  bonus,  but  neither  was  available  as  of  January  6, 
1986,  the  date  by  which  the  bonus  was  paid.'^ 


129  IG  Ex.  111-50.  at  1  As  described  above,  these  minutes,  like  all  the  Madison  Financial 
minutes  da'^C  after  December  1984.  are  of  questionable  authenticity,  as  they  were  drawn  up 
long  after  the  fact. 

130  Whether  it  means  before  taxes  or  after  taxes  Is  of  no  consequence,  as  Madison 
Financial  was  not  accruing  income  taxes  dunng  this  penod. 

131  Young  confinns  that  the  bonus  was  calculated  using  unaudited  numbers.    Voung 
Interview,  Nov.  2.  1995.  at  39-41. 

132  MG0001621:  RLF1  46529.   The  financial  statement  is  confusing  because  it  mislabels 
as  ■1984"  the  second  page  of  a  two-page  chart  showing  Madison  Financial's  net  income  for 
1985.    Nevertheless,  a  careful  examination  of  the  financial  statements  as  a  whole  show  that  the 
chart  contains  1985  numbers    The  charts  numbers  are  taken  from  and  can  be  traced  back  to 
1 985  numbers  contained  elsewhere  In  the  statements;  these  numbers  differ  substantially  from 
1984  numbers.   For  example,  "interest  on  loans"  Is  $6,202,526  on  MG0001620;  that  numtjer 
ant  the  comparable  number  tor  1984  ($2,134,279)  both  appear  on  MG0001600. 

In  1988.  Madison  Guaranty  sued  Frcst  &  Company,  alleging  that  its  audits  for  1984  and 

BP  1 985  had  overstated  net  income  and  disguised  Madison  Guaranty's  insolvency.   The  Frost  & 

Company  action  originally  was  styled  Madison  Guaranty  Savings  &  Loan  Association,  et  at.  v. 
Frost  &  Company,  No.  88-1 193  (Pulaski  Cty  Cir  Ct.).   After  Madison  Guaranty  failed,  the 
action  was  removed  to  United  States  District  Court,  and  the  Federal  Deposit  Insurance 
Corporation  was  substituted  tor  the  plaintiffs.   The  action  then  was  styled  FDIC  v.  Frost  & 
Company.  No  LB-C-89-0216  (ED  Ark.)    Later  still  the  RTC  was  substituted  for  the  FDIC.  and 
the  case  became  RTC  v  Frost  &  Company,  under  the  same  docket  number.   Hereinafter,  the 
case  will  be  referred  to  as  'RTC  v.  Frost  &  Co' 

133  Consolidated  Financial  Statements  and  Consolidating  Schedules  for  Madison  Guaranty 
Savings  ana  Loan  Association  and  Subsidiary.  Dec.  3i.  1986,  June  30,  1986  and  Dec.  31, 
1985.  Schedule  2 

134  Young  paid  the  bonus  this  ear'v.  before  receipt  of  audited  financial  statements,  because 
Latham  instructed  him  to  do  so    Young  interview.  Nov  2.  1995,  at  39-41. 
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Even  if  Madison  Financial  had  earned  (or  reasonably  was  believed  to 
hav^  earned)  net  income  sufficient  to  justify  a  bonus  of  $75,949,  there  would  be 
an  issue  was  to  whether  the  bonus  had  already  been  paid  in  part.  As  detailed 
above  and  in  the  Preliminary  Report,  McDougal  received  $20,000  in  February 
1985  and  $30,000  in  April  1985.   The  putative  rationale  for  each  is  ambiguous. 

The  February  1985  minutes  tie  the  $20,000  to  profits  "for  the  past  two 
years,"  perhaps  suggesting  that  it  is  not  a  prepayment  of  the  1985  bonus.'^ 
In  contrast,  the  April  1985  minutes  state  that  "the  Corporation  pre-pay  to  Jim 
N/icDougal  $30,000  of  his  annual  bonus  in  recognition  of  the  profits  of  the  prior 
year,  and  that  said  bonus  is  to  be  paid  directly  to  Whitewater 
Development."'^  it  is  not  clear  what  it  means  to  "pre-pay"  a  bonus  "in 
recognition  of  the  profits  of  the  prior  year.""^  If  this  was  a  payment  on 
account  of  1984  profits,  it  cannot  be  justified  by  a  plan  that  starts  with  fiscal 
year  1985.   If,  instead,  this  is  a  prepayment  of  McDougal's  1985  bonus,  then  it 
should  have  been  subtracted  from  the  payment  he  received  in  January  1986. 
Young  says  he  never  thought  of  this  at  the  time  and  would  be  reluctant  to  take 
a  Dosition  on  the  issue  today  because  he  does  not  l<now  why  McDougal  was 
paio  me  $20,000  or  the  $30,000.'^ 

Given  these  facts,  the  question  becomes  whether  any  of  the  following 
acts  amounts  to  intentional  wrongdoing: 

o         Paying  and  accepting  payment  of  the  bonus  without  waiting  for  the 
results  of  the  annual  audit. 

o         Failing  to  'epay  any  unearned  portion  of  the  bonus. 

Not  waiting  for  the  audit.   The  propriety  of  calculating  and  paying  a 
bonus  before  receipt  of  audited  numbers  is  largely  a  question  of  complying  with 
the  terms  of  the  bonus  arrangement  and  any  applicable  bylaw.  The  minutes 


135        RTCKC46950-51. 


136  CR0686  (Signed  by  McDougal). 

137  Madison  Financial  minutes  dated  Jan  21,  1985,  IG  Ex.  111-50,  at  1.   Young  does  not 
recall  whether  this  amount  was  paid  on  account  of  1984  profits  or  1985  profits.    Young 
Interview,  Nov  2,  1995.  at  21-23.    From  the  text  of  the  minutes,  he  would  draw  the  Inference 
that  It  was  neant  to  oe  a  prepayment  ot  the  1 985  oonus,  but  he  really  does  not  know  what  was 
meant,  and   .e  cannot  reconcile  his  inference  with  the  tact  that  these  payments  were  not 
deducted  fr:'"  the  bonus  tor  1985  paid  in  January  1986.    Id. 

138  Young  Interview,  Nov  2.  1995,  at  43-44 
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that  purport  tc  establish  the  oonus  arrangement  are  silent  on  this  point/^ 
Therefore,  it  cannot  be  said  that  paying  the  bonus  before  receipt  of  the  audit 
report  was  wrongful.    It  was  careless  not  to  require  an  adjustment  after  the 
audit,  as  is  customary,  but  at  this  point  carelessness  is  not  actionable.'**' 

Failing  to  repay  any  unearned  portion  of  the  bonus:  There  are  two 
theories  for  saying  that  part  or  all  of  the  bonus  was  unearned: 

o         If  the  April  1 985  payment  was  a  prepayment  of  McDougal's  1 985 
bonus,  then  the  payment  made  in  Jsmuary  1986  should  have  been 
reduced  by  $30,000. 

o         Once  either  of  the  audited  financial  statements  was  received-both 
showed  that  Madison  Financial  did  not  have  adequate  net  income 
to  justify  the  bonus--the  unearned  portion  of  the  $75,949  should 
have  been  returned. 

Under  either  theory,  taking  or  retaining  the  unearned  portion  of  the  bonus 
might  constitute  intentional  wrongdoing  on  the  part  of  MrDougal.   There  is  no 
evidence  ttut  McDougal  repaid  Madison  Financial  any  part  of  this  bonus.  A 
review  of  Madison  Financial's  general  ledger  history  and  the  McDougals' 
checking  account  for  1 986  does  not  show  any  such  repayment. 

If  Jim  McDougal's  1 985  bonus  should  have  been  adjusted  for  audited 
results,  or  if  it  should  have  been  reduced  by  $30,000,  then  McDougal  should 
have  repaid  Madison  Financial  the  difference.    If,  as  the  evidence  shows,  he  did 
not,  the  overpayment  represents  a  loss  to  Madison  Financial. 

If  the  $30,000  payment  should  have  been  subtracted  from  the  payment, 
the  overpayment  obviously  was  $30,000.    If  not,  but  if  an  adjustment  should 
have  been  made  once  the  Frost  &  Company  audit  report  was  received,  then  the 
overpayment  was  $42,324.'*'   It  both  are  true,  the  overpayment  was 


^  139       In  general,  payment  of  bonuses  tMJtore  receipt  of  audited  financial  statements  is 

unusual  but  not  untieard  of    For  example,  were  tax  rates  about  to  increase,  a  company  might 
arrange  to  pay  bonuses  before  year-end.    in  such  circumstances,  audited  financial  statements 
would  not  be  available    Typically,  however,  a  company  that  did  this  would  require  an 
adjustment  (either  an  additional  payment,  or  a  return  of  a  portion  of  the  payment)  after  the 
books  were  closed  and  final  numbers  were  available 

140  See  Preliminary  Report  at  7 

141  Based  on  Frost  and  Company's  report,  net  income  for  Madison  Financial  was 
$323,960    Adding  back  the  McDougal  bonus  expense  of  $78,952  results  in  adjusted  income 
before  bonus  expense-the  new  starting  point--of  $402,912.    For  the  bonus  to  be  10  percent 
after  profits  las  is  customary),  some  algebra  is  necessary.   The  result  is  a  twnus  of  $36,628. 
Deducting  ire  S36.628  from  income  before  bonus  of  $402,912  results  in  income  after  bonus  of 

(continued,..) 
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$69,321.'*^   'n  any  event,  the  $40,000  disbursement  from  the  McDougals' 
checking  account  on  January  23,  1986,  which  funded  a  payment  to  Stephens 
Security  Bank,  was  funded  by  this  bonus."" 

ii.        The  $300.000  loan  made  to  Susan  McDouqal  in 
April  1986. 

As  discussed  in  tne  Preliminary  Report,  in  Aprii  1986,  Capital 
Management  Services  loaned  $300,000  to  Susan  McDougal,  dba  Master 
Marketing.   The  proceeds  were  deposited  into  the  McDougals'  joint  checking 
account  at  Madison  Guaranty.'"  Of  these  proceeds,  $25,000  were  used  to 
fund  an  "eamest  money"  deposit  on  certain  International  Paper  Company  land 
purchased  in  the  name  of  Whitewater  Development  Company  and  $1 1 1,524 
retired  the  remainder  of  Flowerwood  Farms'  debt  to  Stephens  Security 
Bank."« 

The  Preliminary  Report  did  not  explicitly  discuss  the  possibility  that 
Madison  Guaranty  had  indirectly  financed  the  Capital  Management  loan  to 
Susan  McDougal.   Another  report  prepared  in  this  investigation,  entitled  A 
Report  on  Certain  Real  Estate  Loans  and  Investments  Made  by  Madison 
Guaranty  Savings  and  Loan  and  Related  Entities,  addresses  this  subject.  As 
described  at  pages  23-26  of  that  report:   Madison  Guaranty  made  an  $825,000 
loan  to  Dean  Paul,  Ltd.  (which  was  never  repaid);'**  Dean  Paul,  Ltd.  used 
these  funds  to  purchase  property  from  David  Hale,  owner  of  Capital 
Management:  after  paying  off  debt  on  the  property.  Hale  and  a  trustee  were  left 
with  $502,000  of  the  Dean  Paul,  Ltd.  proceeds;  the  $502,000  was  deposited 
into  Capital  Management;  and  the  $502,000  enabled  Capital  Management  to 


141{... continued) 

$366,284  The  bonus  of  $36,628  is  10  percent  of  $366,284.  Thus,  the  difference  between  the 
amount  of  bonus  paid  ($78,952).  and  the  proper  amount  of  bonus,  based  on  Frost  &  Company 
numbers  ($3b,o28).  is  $42,324.  This  would  oe  the  amount  of  excessive  bonus  If  all  the  stated 
assumptions  are  correct. 

■   2       The  correct  bonus,  based  on  Frost's  numbers,  was  $36  628.   Subtract  from  this  the 
$30,000  and  $6,628  is  left.   The  bonus  actually  paid  ($75,949)  minus  $6,628  equals  $69,321, 


143 


See  chart  12 


144        See  Preliminary  Report  at  85-86 


145 


Id  at  85-86,  115-22 


146        The  RTC  recovered  a  judgment  against  Dean  Paul  and  Dean  Paul.  Ltd,  of 
aporoximately  $600,000  (nell.    The  ludgment  was  sold  lo  a  joint  venture  in  which  the  RTC  is  a 
verturer.    If  money  'S  collected  on  the  judgment,  the  RTC  will  stand  to  benefit. 
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fund  the  $300,000  Susan  McDougal  loan.""  The  Independent  Counsel's 
indictment  dated  August  17.  1995  of  Jim  McDougal,  Susan  McDougal  and  Jim 
Guy  Tucker  alleges  essentially  the  same  facts  and  deems  this  a  conspiracy  to 
defraud.'**  Chart  12A,  which  is  new,  illustrates  this  transaction. 

The  fungibility  of  money  makes  it  difficult  to  say  which  transaction  (the 
January  1986  transaction  or  the  April  1986  transaction)  funded  the  repayment 
to  Stephens  Security  Bank  of  the  funds  that  went  to  Whitewater.   Nevertheless, 
both  transactions  may  have  involved  intentional  wrongdoing  (on  the  part  of  the 
McDougals)  and  both  transactions  apparently  caused  a  loss  to  Madison 
Guaranty. 

Transaction  8  resulted  in  the  payment  of  $24,456  to  Whitewater  in  1985. 
The  two  transactions  in  1 986  that  repaid  the  Stephens  Security  Bank  loan 
which  indirectly  funded  the  $24,456,  however,  cost  Madison  Guaranty  much 
more.   The  McDoi  gal  bcnus  of  January  1986  cost  Madison  Guaranty  at  least 
$42,324  and  perhaps  as  much  as  $75,949.   The  Dean  Paul,  Ltd.  loan  of 
February-April  1986  may  nave  cost  M?dison  Guaranty  as  much  as  $1.2 
million.""  The  relationship  of  Whitewater  to  the  McDougal  bonus  and  the 
Deal  Paul  loan,  however,  would  appear  to  be  tangential  at  best. 

5.        Summary. 

Traceabiiity  has  not  been  established  between  Madison  Guaranty  and 
transactions  2,  4,  5  and  7.  There  is  no  reasonable  basis  to  allege  that  these 
transactions  caused  any  loss  to  Madison  Guaranty. 

While  traceabiiity  can  be  established  with  respect  to  transactions  1 ,  3A, 
38  and  9,  there  is  no  reasonable  basis  to  allege  liability  or  damages. 
Transaction  6  may  raise  questions,  but  its  sole  beneficiary  has  been  released 
by  the  RTC  after  litigation  over  commissions. 

This  leaves  only  the  McDougal  $30,000  bonus  and  transaction  8.  The 
evidence  calls  into  question  the  bona  fides  of  the  $30,000  bonus  paid  in  April 


147  Don  Denton  Interview,  June  1.  1994,  at  1 1     Another  $150,000  of  the  ^625, 000  loan 
from  Madison  Guaranty  to  Dean  Paul,  Ltd  enabled  Capital  Management  to  fund  a  loan  to 
Castle  Sewer  &  Water  Company,  which  it  used  to  make  the  down  payment  to  Madison 
Financial  on  a  purchase  of  the  Castle  Grande  sewer  and  water  facilities.    Id 

148  McDougal  Inaictment  H  16,  at  10-12    The  Indictment  also  alleges  that  Capital 
Management  s  receoi  of  the  $502,000  enaOled  it  to  seek  additional  capital  from  the  Small 
Business  Aamimstraiion.    Id  H  16(1).  at  12. 

149  The  'igure  :'  Si  2  million  i?  taken  from  damages  calculations  performed  by  RTC 
Investigalicrs    The  RTC  has  entered  into  an  agreement  with  Tucker  tolling  all  statutes  of 
limitations 
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1985.  There  also  is  some  basis  for  believing  that  the  RTC  could  prove  liability 
and  damages  with  respect  to  transaction  8.  Jim  McDougal's  retention  of  the 
January  1 986  bonus  may  be  wrongful  and  the  money  came  directly  from 
Madison  Financial.   Susan  McDougal's  receipt  of  the  $300,000  loan  from 
Capital  Management  may  be  wrongful  and  may  be  traceable  back  to  Madison 
Guaranty. 

D.        Analysis  of  possible  claims. 

1.        Common  law  fraud. 


E3 


I 


To  state  a  claim  for  fraud,  one  must  have  evidence  of  material 
n-  isstatements  or  of  material  omissions  by  one  who  has  a  duty  to  make  a 
statement. '*°  Under  Arkansas  law,  the  elements  of  common  law  fraud  are: 

o         A  false  representation  of  a  material  fact; 

o         Knowledge  or  belief  on  the  part  of  the  person  making  the  repre- 
sentation that  the  representation  is  false; 

o         An  intent  to  induce  reliance  upon  the  false  representation; 

o         Justifiable  reliance;  and 


o         Resulting  damages.'^' 

To  evaluate  a  possible  claim  by  the  RTC  as  successor  in  interest  to 
Madison  Guaranty,  one  must  focus  on  the  means  by  which  money  left  Madison 
Guaranty.   A  case  for  fraud  against  someone  might  be  made  out  if,  for 
example,  that  money  was  obtained  by  means  of  a  material  misstatement  or 
omission. 


|0} 


a.        The  $30.000  McDouqal  bonus. 

Vv  This  looks  like  fraud.    If  Greg  Young's  version  of  the  facts  is  credited, 

McDougal  needed  some  money,  so  he,  working  tnrough  Latham,  took  $30,000 
and  rather  clumsily  papered  the  record  to  make  the  transaction  look  like  a 
bonus  and  ihen  a  consulting  fee  and  then  a  capitalized  cost  of  developing 
Maple  Creek.    No  credible  evidence  supports  the  characterization  of  the 
payment  as  a  consulting  fee  or  a  capitalized  cost  of  developing  Maple  Creek. 


150  The  evidence  also  must  suHice  to  meet  the  pleadings  requirements  of  Fed.  R.  Civ.  P. 
9(bl.  whicr    equires  ttiat  "the  circumstances  constituting  traud  or  mistake  ...  be  stated  with 
oariicularitv 

151  Mc-s  V   Valley  Forge  Insurance  Co..  305  Ark.  25.  805  S.W.2d  948,  951  (1991). 
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Nor  does  much  evidence  support  its  characterization  as  a  bonus.   As  Madison 
Financial's  "disinterested"  directors,  Latham  and  Young  could  have  awarded 
McDougai  a  bonus,  but  Young  did  not  even  know  he  was  a  director,  and 
Latham's  repeated  attempts  to  recharacterize  the  transaction  would  undennine 
any  argument  that  it  was  bona  fidfii.'*^ 

b.        Transaction  8. 

Transaction  8  involves  two  quite  different  transfers  out  of  Madison 
Guaranty.   The  first  is  the  bonus  payment  to  McDougai  made  in  January  1986. 
The  second  is  the  loan  to  Dean  Paul,  Ltd.  that,  according  to  the  Independent 
Counsel,  funded  Capital  Management's  loan  to  Susan  McDougai;  this  occurred 
ii  several  steps  between  February  and  April  1986. 

The  $75,949  bonus:  This  appears  to  be  wrongful  but  theories  other  than 
fraud  seem  more  appropriate  and  easier  to  prove.   The  bonus  was  paid  on  the 
strength  of  unaudited  financial  statements.   Both  the  Frost  &  Company  audit 
and  the  Peat  Marwick  audit  revealed  that  these  unaudited  financial  statements 
were  wrong.   Without  more,  however,  the  fact  that  the  auditors  made 
coirections.  even  material  corrections,  does  not  prove  that  the  unaudited 
statements  were  deliberately  false.   While  the  evidence  assembled  in  the 
vanous  parts  of  this  investigation  shows  a  number  of  accounting  entries  that,  at 
the  very  least,  were  questionable,  proving,  one  by  one,  that  these  were 
intentionally  wrong  and  then  cumulating  them  to  decrease  net  income  materially 
would  be  difficult  and  expensive.   Proving  that  failures  to  recognize  losses  were 
deliberate  also  would  be  difficult. 

The  loans:  The  McDougai  Indictment  deems  these  loans  the  product  of 
a  conspiracy  to  defraud  involving  the  McDougals  and  Tucker.   The  RTC  has  an 
agreement  with  Tucker  tolling  all  statutes  of  limitation  ("tolling  agreement"). 

c.        The  other  traceable  transactions. 

Transactions  1,  3A,  3B,  6  and  9:  Given  Castleberry's  and  Young's 
explanations  of  how  payables  were  handled,  one  could  hypothesize  that 
somebody  might  have  forged  an  invoice  or  lied  about  the  purpose  of  a  check. 
The  evidence  does  not  support  such  a  hypothesis.   The  checks  and  deposit 
slips  do  not  provide  evidence  that  the  transactions  lacked  a  legitimate  basis. 
Nor  has  other  evidence  to  that  effect  been  located.   In  each  instance,  Madison 
Guaranty  or  Madison  Financial  had  an  existing  business  relationship  with  its 
direct  payee  (Bill  Henley,  Madison  Marketing,  Madison  Real  Estate  or  West-Ark 
Construction).   Thus,  the  record  does  not  allow  the  RTC  to  state  a  claim  for 
fraud  with  respect  to  these  transactions. 


152       W^einer  a  ciaim  such  as  this  cou.d  be  pursued  cost-etlectively  is  discussed  in  part  II. E 
Seiow. 
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2. 


Conver»ion. 


Corversion  is  the  civil-law  counterpart  to  theft.   Its  essence  is  the 
intentional  taking  of  property  belonging  to  another  in  violation  of  the  owner's 
rights.   It  is  an  intentional  tort.   Under  Arkansas  law,  the  elements  of  conversion 
are: 

o         The  exercise  of  dominion  over  the  propt.ty  of  another; 

o         With  the  intent  to  exercise  that  dominion  or  control  that  dominion; 

o         In  violation  of  the  rights  of  the  owner  or  person  entitled  to  posses- 
sion of  the  property;  and 

o         Resulting  damage.'" 

The  $30,000  bonus:  Here,  property  (money)  belonging  to  Madison 
Guaranty  or  Madison  Financial  was  taken  and  given  to  Jim  McDougal 
personally.   The  clumsy  attempts  to  mischaracterize  this  transaction  in  the 
record  permit  an  inference  that  the  taKing  of  the  money  was  both  deliberate  and 
wrongful. 

The  $75,949  bonus:  Here  too,  money  belonging  to  Madison  Guaranty  or 
Madison  Financial  was  taken  and  given  to  Jim  McDougal  personally.   What  is 
less  clear  is  evidence  of  a  wrongful  intent.   Jim  McDougal  may  argue  that  when 
he  received  this  money  he  believed  that  Madison  Financial's  earnings 
supported  the  bonus.   Whether  or  not  he  had  such  a  belief  in  January  1986, 
however,  by  February  1 986  the  Frost  &  Company  audit  showed  that  Madison 
Financial  had  not  eamed  that  much  money.   By  then,  at  least,  McDougal  must 
have  known  that  he  should  retum  a  portion  of  his  bonus.   He  did  not  do  so. 

To  be  conversion,  the  taking  of  property  need  not  be  a  manual  taking  or 
for  the  defendant's  own  use  but  only  in  exclusion  or  defiance  of  the  plaintiff's 
rights.'^  A  claim  for  conversion  can  be  stated  against  one  who  came  into 
possession  lawfully  and  then  improperly  exercised  dominion  or  control  over  'he 


153  Cfv  National  Bank  ot  Fori  Smith  v  Goodwin,  301  Ark.  182.  783  S.W.  2cl  335,  337 
(1990) 

154  McKenzie  .■   Tom  Gibson  Ford  inc  .  295  Ark.  326.  749  S  W.  2d  653.  655  (1988). 
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property,'"  The  law  does  not  require  a  demand  for  return  of  the  property 
and  a  refusal.'** 

If,  however,  the  bonus  was  paid  as  the  result  of  a  mutual  mistake  or  as 
the  result  of  a  unilateral  mistake  made  by  Madison  Financial,  no  claim  for 
conversion  can  be  stated: 

The  general  lule  is  well  settled  that  one  who  takes  and  disposes 
of  (he  goods  of  another  is  guilty  of  a  conversion  thereof,  although 
he  did  so  under  an  honest  but  mistaken  belief  that  the  goods  were 
his  own.   However,  the  rule  does  not  apply  where  the  mistake  is 
mutual  and  where  the  owner's  error  is  solely  responsible  for  the 
taking  and  use  of  the  property  by  defendant."^ 

Nevertheless,  it  might  be  possible  to  state  a  claim  against  McDougal  for 
money  had  and  received.   Such  a  claim  can  be  based  on  mistake.'^  It  is 
more  in  tne  nature  of  assumpsit  and  thus  ex  contractu.'^'  Thus,  intentional 
conduct  is  not  an  element  of  this  claim.   Even  so,  proof  of  intentional 
misconduct,  coupled  with  proof  of  the  elements  of  this  claim,  might  satisfy  the 
extender  statute.    In  the  absence  of  any  case  law  it  is  impossible  to  say  for 
sure. 


155        In  McKenzie.  for  example,  a  car  dealership  that  accepted  "earnest  money'  from  plaintiff 
could  be  liable  lor  conversion  when  It  used  that  money  to  pay  down  a  loan  plaintift  had 
co-signed  at  some  earlier  time  for  her  son. 


156 


City  Nat.  Bank  of  Fort  Smith  v.  Goodwin.  783  S.W.2d  at  340. 


1C7        89  C  J.S.,  Trover  and  Conversion.  §10,   See  also  Restatement  2d.  Torts.  §  244, 
Compare  Newhan  v  Pierce.  254  Cal  App,  2d  783.  792-93.  62  Cat.  Rptr.  553  (1967) 
(defendants  "iistaken  belief  that  they  could  remove  cattle  under  options  to  purchase  was  not  a 
defense  to  an  action  (or  conversion  of  the  catlle), 

158        See  eg..  General  Contract  Purchase  Corp.  v.  Clem.  220  ArV,  863,  251  S,W.  2d  112, 
113  (1952)  ("Restitution  does  not  presuppose  a  wrong  by  the  person  who  received  the  money, 
and  the  presence  of  actual  fraud  is  not  essential  to  the  invocation  of  [a  cause  of  action  for 
money  had  and  received)")     It  is  an  action  greatly  favored  by  the  courts,  less  restncted  and 
fettered  by  techmca  rules  and  formalities  than  any  other  form  of  action.    Import  Motors,  Inc.  v. 
Luker.  268  Ark   10-15,  599  S  W.  2d  398.  401  (Ark.  App.  1980),   A  cause  of  action  for  unjust 
enncnment  is  the  eauitable  counterpart  of  an  action  for  money  had  and  received  but  is 
maintainable  only  ^nder  such  circumstances  that  in  equity  and  good  conscience  prevent  the 
wrongdoer  from  keeping  the  property     Fite  v  Fite.  233  Ark,  469.  345  S.W,  2d  362.  363  (1961), 


1 59         Sf  Paul-Mercury  Indemnity  Cc 
(1960) 


C.ty  ol  Hughes.  231  Ark.  530.  331  S.V\/,  2d  106,  109 
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The  loans:  Here,  fraud  seems  the  more  apposite  theory,  but  some 
ca^as  suggest  that  obtaining  a  loan  under  false  p.etenses  amounts  to 
conversion.'*" 

Transactions  1,  3A.  3B,  6  and  9:  So  far  as  can  be  detemiined,  services 
were  rendered  by  the  vendors  paid  through  these  transactions.   There  is  no 
evidence  of  conversion. 

3.         Breach  of  fiduciary  duty. 

As  noted  in  the  Preliminary  Report,  this  could  be  an  intentional  tort,  but 
only  if  one  can  prove  a  wrongful  intent. 

7776  $30,000  bonus:  As  noted  above,  one  can  infer  a  wrongful  intent 
from  the  efforts  to  mischaracterize  this  transaction. 


BS 


The  $75,949  bonus:  Proof  of  failure  to  repay  this  bonus  after  receipt  of 
financial  statements  showing  it  to  be  excessive  might  support  such  a  claim. 

The  loans:  If  the  Independent  Counsel  proves  his  allegations  of  a 
criminal  conspiracy,  the  requisite  intent  probably  would  be  established. 

Transactions  1,  3A,  3B,  6  and  9:  So  far  as  can  be  determined,  services 
were  rendered  by  the  vendors  paid  through  these  transactions.   The  only 
fiduciary  duty  issues  are  the  issues  raised  by  transactions  3B  and  9.   As  noted 
above,  those  theones  are  weak. 


(St) 


4.         Check  kiting. 

Check  kiting  is  really  a  special  case  of  fraud  c.  conversion,  or  both.   As 
noted  in  the  Preliminary  Report,  check  kiting  involves  a  scheme  to  create  the 
illusion  that  one  has  sufficient  money  in  the  bank  to  cover  the  requested  draws 
when,  in  fact,  one  does  not  have  sufficient  money.   Two  conditions  must  exist 
for  a  successful  check-kiting  scheme.    First,  there  must  be  a  period  of  several 
days  in  the  collection  process  before  the  depository  bank  presents  the  check  to 
the  drawee  bank.   Second,  the  banks  must  be  willing  to  pay  checks  drawn 
against  uncollected  funds  '*'    If  these  conditions  are  met,  one  can,  at  least  for 
at;    e,  pay  out  money  that  one  does  not  have  and  yet  not  create  an  overdraft. 
Put  another  way,  the  successful  check  kite  requires  the  use  of  two  or  more 
banks,  between  or  among  which  money  must  be  shuttled  so  as  to  fool  one  or 


160  In  re  StrapKC.  5  Bankr  Rptr  443,  445  (BanKr  D   Minn,  1980).  In  re  Blagaich.  57  Bankr 
Rptr   j75,  3'7  (Bar.kr   S  D    Fla.  1986) 

161  See  Benton  E.  Gup.  BanK  Fra^jS-  Exposing  the  Hidaen  Threat  to  Financial  Insntutions 
25  (BanKers  ^uBIisP'ng  Co.  1990) 
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more  of  the  banks  into  thinking  that  the  person  who  writes  the  checks  has 
money  when,  in  fact,  that  person  does  not  have  money. 

The  situation  described  here  does  not  fit  this  pattem.   Money  was  not 
shuttled  between  two  banks;  all  the  money  at  issue  came  out  of  Madison 
Guaranty  and,  for  the  most  part,  all  the  money  stayed  at  Madison  Guaranty  at 
least  until  it  reached  Whitewater  and  was  put  to  use  paying  creditors.'^  In 
addition,  nobody  "-eems  to  have  been  "fooled"  in  the  sense  that  one  normally  is 
fooled  by  a  kite.   As  detailed  in  the  Preliminary  Report,  overdrafts  were  created 
or  exacerbated  all  the  time;  indeed,  Madison  Financial  was  chronically  in  a  state 
of  being  overdrawn.    If  this  were  a  kite,  it  was  singularly  unsuccessful  at 
forestalling  overdrafts. 

5.        Conspiracy. 

In  /\rkansas,  the  elements  of  civil  conspiracy  are: 

o         A  combination  of  two  or  more  persons; 

o         To  accomplish  an  unlawful  or  oppressive  purpose  or  a  lawful 
purpose  by  unlawful,  oppressive  or  amoral  means; 

o         One  or  more  overt  acts  committed  pursuant  to  the  conspiracy; 

o    "     Damages  caused  by  these  acts.'" 

To  state  a  claim  for  civil  conspiracy,  one  must  be  able  to  identify  the  underiying 
unlawful  act  that  the  conspirators  were  aiming  to  commit.   The  conspiracy  (or 
agreement)  by  itself  is  not  actionable  unless  one  can  show  that  it  was  aimed  at 
the  commission  of  a  wrong  (here,  "fraud,  intentional  misconduct  resulting  in 
unjust  ennchment,  or  intentional  misconduct  resulting  in  substantial  loss  to  the 
institution"'**).   Thus,  while  conspiracy  is  sometimes  referred  to  as  a  claim  or 
cause  of  action  ail  by  itself,  it  is  better  conceived  of  as  an  alternate  way  of 
pleading  the  underlying  tort  against  a  group  of  people,  some  of  whom  did  not 
commit  all  the  elements  of  the  tort  themselves  and  thus  would  not  be  directly 
liable  individually  absent  the  allegation  of  conspiracy.'" 


162  Of  the  entities  mentioned  above,  only  West-Ark  Construction  seems  to  have  banked 
elsewhere. 

163  M3Son  v  Funderburk.  247  Ark  521.  446  S  W.  2d  543.  548  (1969) 

164  12  use   §  i44ia(b)(14)(A)(u) 

165  See  Soutnwestem  Pub.  Co.  v  Ney.  227  Ark.  852.  302  S  W.2d  538.  542-43  (1957): 
Ragsdale  .    Watson.  201  F   Supp  495,  501-02  (WD,  Ark   1962), 
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To  state  the  claim  of  conspiracy,  say,  conspiracy  to  commit  fraud  or  to 
convert  someone's  property,  one  must  first  be  able  to  state  a  claim  for  the 
underlying  offense.  As  noted  above,  the  RTC  might  be  able  to  state  claims  for 
fraud,  conversion  and  breach  of  fiduciary  duty  relating  to  McOougal's  $30,000 
bci.us  paid  in  April  1935  and  to  transaction  8. 

7776  $30,000  bonus:  The  evidence  suggests  that  this  may  have  been  a 
conspiracy  on  the  part  of  McDougal  and  Latham.   V.iiether  others  joined  such  a 
conspiracy  is  difficult  to  say.   It  seems  unlikely  that  Heritage  or  Strayhom  had 
the  requisite  knowledge  or  intent.   With  regard  to  Young,  the  question  is  much 
closer  as  to  whether  he  made  the  requisite  agreement  to  participate  in  the 
conspiracy.   This  question  tums  on  the  factual  question  of  how  much 
knowledge  he  had  of  the  conduct  of  McDougal  and  Latham  (which,  for 
purposes  of  this  discussion,  is  assumed  to  be  deliberate  and  unlawful).   If  the 
finder  of  lact  concludes  that  Young  had  knowledge  that  McDougal  and  Latham 
weid  engaging  In  unlawful  and  tortious  activity,  his  participation  could  lead  to 
the  inference  of  his  agreement  and  could  render  him  liable  for  conspiracy.'** 
There  is  a  significant  possibility,  however,  that  he  could  be  viewed  as  someone 
who  simply  did  what  his  boss  told  him  to  do  without  intending  to  join  in  a 
conspiracy. 

The  $75,949  bonus:  The  evidence  suggests  that  the  bonus  was  believed 
tc  be  bona  fide  when  paid.   The  failure  to  repay  the  bonus  may  be  wrongful, 
but  that  appears  to  be  the  unilateral  wrongful  act  of  McDougal.   Thus,  a 
conspiracy  theory  appears  inappropriate  here. 

The  loans:  The  Independent  Counsel  has  alleged  that  these  transactions 
were  undertaken  pursuant  to  a  conspiracy  involving  the  McDougals  and  Jim 
Guy  Tucker.   As  noted,  the  RTC  has  a  tolling  agreement  with  Tucker. 

6.         Aiding  and  abetting. 

Arkansas  has  expressly  adopted  the  principle  of  aiding  and  abetting: 


166        See  United  States  \i.  Cohen.  1990  U.S.  Dist.  LEXIS  17675,  '^^■'^2  (E.D.  Pa.  1990) 
(denying  an  accountants  motion  for  acquittal  following  his  conviction  tor  conspiracy  to  obstruct 
the  functions  of  the  IRS  and  aiding  and  abetting  the  filing  of  false  tax  returns).   See  also  United 
States  V.  French.  974  F.2d  687,  696  (6th  Cir.  1992)  ("[plroof  of  a  formal  agreement  is  not 
required,  it  must  only  be  proven  that  members  of  the  conspiracy  had  at  least  a  tacit  or  niatenal 
understanding  to  try  and  accomplish  an  unlawful  goal),  cert,  denied,  122  L.  Ed.  2d  160  (1993). 
But  cf  Resolution  Trust  Corp  v  Rowe.  1993  US  Dist.  LEXIS  1497.  at  •29-*33  (N.D  Cal.. 
Feo  5.  1993)  (holding  that  a  title  comoany  s  participation  in  a  phony  loans  conspiracy  could  not 
De  'nferred  from  the  title  company  s  recklessness  in  allowing  documents  to  be  removed  from 
the  title  company  s  ottices  and  notanzed  elsewhere). 
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All  who  actively  participate  in  any  manner  in  the  commission  of  a  tort,  or 
who  command,  direct,  advise,  encourage,  aid  or  abet  its  commission,  are 
jointly  and  severally  liable  therefor.'*^ 

The  Arkansas  courts  have  not,  however,  delineated  the  elements  for  establish- 
ing aiding  and  abetting  liability  in  a  civil  context. 

Other  courts,  in  slightly  different  contexts,  have  elaborated  at  length  on 
the  elements  of  aiding  and  abetting  and  on  the  standard  to  be  applied  in 
determinir.g  whether  the  elements  have  been  satisfied.   In  a  leading  case,  one 
federal  court,  relying  in  part  on  Restatement  (Second)  of  Torts  §  876  (1979), 
set  forth  the  following  elements  for  aiding  and  abetting: 

o  the  party  whom  the  defendant  aids  must  perform  a  wrongful  act 
that  causes  injury; 

o  the  defendant  must  be  generally  aware  of  his  role  as  part  of  an 
overall  illegal  or  tortious  activity  at  the  time  that  he  provides  the 
assistance;  and 

o         the  defendant  must  knowingly  and  substantially  assist  the  principal 
violation."* 

Like  conspiracy,  aiding  and  abetting  is  a  legal  theory  used  to  impose 
liability  on  someone  who  knowingly  assists  in  the  commission  of  a  tort  but  does 
not  perform  all  the  elements  of  that  fort  himself.    Without  the  underlying  tort, 
there  is  no  claim  for  aiding  or  abetting.   As  noted  above,  the  RTC  might  be  able 
to  state  claims  for  fraud,  conversion  and  breach  of  fiduciary  duty. 

The  $30,000  bonus.   As  noted,  the  evidence  suggests  that  this  may  have 
been  a  conspiracy  on  the  part  of  McDougal  and  Latham.   Heritage  and 
Strayhom  may  have  assisted  in  the  commission  of  the  act,  but  it  is  unclear  that 
they  did  so  knowing  that  they  were  participating  in  an  unlawful  scheme. 

Young,  however,  may  be  liable  for  aiding  and  abetting.   The  pivotal 
question  as  to  Young  is  whether  he  had  the  requisite  knowledge  that  he  was 
assisting  an  illegal  or  tortious  activity.   Given  that  Latham  told  Young  that  "We 
need  to  get  some  money  in  Jims  hands"'*'  as  the  reason  for  wnting  the 


167  Hinion  v  Br,ant.  236  Ark   577,  367  S  W  2d  442  (1963).    See  also  Cobb  v  Indian 
Spnngs.  Inc  .  258  Ark   9.  522  S.W  2d  383  (1975)  (applying  certain  pnnciples  of  aiding  and 
abetting,    e  ,  advice  or  encouragement  as  substantial  factor  in  causing  tort,  though  not  labeling 
them  as  sjch). 

168  Kj  oerstar^  v   Welch.  705  F  2d  472  (D  C   Cir.  1983) 

169  >;L,ng  Inte^iew.  Nov   2    i995.  ai26 
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check,  Young  may  have  sufficient  knowledge.'^"  Additionally,  the  RTC  might 
not  have  to  show  that  Young  had  actual  knowledge  of  wrongdoing,  but  only  that 
he  should  have  known  or  was  reckless  in  not  knowing.'"   Even  if 
recklessnesd  will  suffice  to  establish  aiding-and-abetting  liability,  however,  it  is 
an  open  question  whether  reckless  participation  in  the  intentional  misconduct  of 
others  will  satisfy  the  statute-of  limitations  extender  statute's  requirement  of 
"fraud"  or  "intentional  misconauct."'" 

The  $75,949  bonus:  The  evidence  suggests  that  the  failure  to  repay  the 
bonus  was  the  unilateral  act  of  McDougal. 

The  loans:  The  Independent  Counsel  has  alleged  that  these  transactions 
were  undertaken  pursuant  to  a  conspiracy  involving  the  McDougals  and  Jim 
Guy  Tucker    The  theory,  if  proved,  also  might  support  an  aiding  and  abetting 
claim  against  Tucker. 

E.        Cost-effectiveness. 

As  noted  above,  the  RTC  brings  litigation  only  if  the  litigation  appears  to 
be  cost-effective.   Thus,  even  if  a  cause  of  action  could  be  alleged,  a  case  is 
not  worth  bringing  if  the  would-be  defendants  have  no  money  or  the  expected 
recovery  exceeds  the  expected  cost  of  obtaining  that  recovery. 


170  See  United  States  v.  Cohen.  1990  US.  Dist.  LEXIS  17675,  •2-*8  (E.D.  Pa.  1990) 

171  Under  ArVansas  law  a  court  might  apply  a  'knew  or  should  have  known,"  standard  to 
determine  whether  Young  is  liable  (or  aiding  a  (iduciary  in  breac'ilng  that  fiduciary's  duty  to 
Madison  Guaranty     See  Robertson  v.  White.  633  F.  Supp.  954,  967  (W.D.  Ark.  1986).    In  the 
secL.'ities  context,  betore  Central  Bank  of  Denver  v.  First  Interstate  Bank  of  Denver,  1 14  S.  Ct. 
1439  (1994)  eliminated  the  pnvale  nght  of  action  for  aiding  and  abetting  a  violation  of  section 
10(b)  of  ihe  Secunties  Act  of  1934,  some  courts  held  that  recklessness  could  suffice  to 

est  oiish  scienter  when  a  fiduciary  is  alleged  to  have  aided  and  abetted  a  violation  of  the 
secunties  law.    Eg  .  Rolf  v  BIyth  Eastman  Dillon  &  Co..  570  F.2d  38,  44  (2d  Cir.)  ("where,  as 
here,  tr^e  alleged  aider  and  abettor  owes  a  fiduciary  duty  to  the  defrauded  party,  recklessness 
satisfies  the  scienter  requirement"),  cen  denied.  439  U.S.  1039  (19''8):  HT.  an  Intern.  Inv.  Trust 
V  Comfela  619  F  2d  909,  923  (2d  Cir   1980)     It  may  be  difficult,  however,  to  persuade  a  court 
to  apply  the  rationale  of  those  cases  in  other  contexts.    See  Resolution  Trust  Corp.  v.  Rowe. 
1393  US   Dist   LEXIS  1497,  at  •29-"33  (N.D.  Cal   1993)  (rejecting  RTC's  argument  that 
Knowledge  could  be  estabiisned  f'om  recklessness  where  fiduciary  alleged  to  have  aided  and 
abetted  traudulent  scheme  was  an  title  company  with  narrower  duties  than  those  imposed  by 
the  securities  lawsi 

172  12  U  S  C    §  1441a(D)M4)(Ai(ii). 
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The  $30,000  bonus:  The  only  beneficiary,  Jim  McDougal,  filed  for 
bankruptcy  and  obtained  an  order  cf  discharge  from  the  bankruptcy  court. '^ 
John  Latham  was  involved  in  this  transaction,  but  he  too  filed  for 
bankruptcy.''*  Proving  this  claim  would  require  discovery  from  at  least  five 
witnesses  (McDougal,  Latham,  Young.  Heritage  and  Strayhom).   Preparing  and 
prosecuting  this  claim  would  cost  considerably  more  than  $30,000.  Thus,  this 
claim  is  not  cost-effective. 

7776  $75,949  bonus:  The  only  beneficiary,  Jim  McDougal,  filed-for 
bankruptcy  and  obtained  an  oroer  of  discharge  from  the  bankmptcy  court.   The 
available  evidence  does  not  suggest  that  anyone  else  engaged  in  intentional 
wrongdoing  with  respect  to  this  transaction.   Proving  this  claim  would  require 
discovery  from  at  least  five  witnesses  (McDougal,  Latham,  Young,  somebody 
from  Frost  &  Company  and  somebody  from  Peat  Marwick).   Preparing  and 
prosecuting  this  claim  would  cost  considerably  more  than  $75,949.   Thus,  this 
claim  is  not  cost-effective. 

The  loans:  The  potential  damages  here  are  much  larger:   approximately 
$1.2  million.   If  the  Independent  Counsel  obtains  convictions  with  respect  to 
these  matters,  a  claim  based  on  these  loans  might  be  pursued  in  a  cost- 
effective  manner.   Alternatively,  the  RTC  could  request  that  the  Independent 
Counsel  seek  restitution  on  behalf  of  the  RTC  from  any  parties  convicted  of  a 
crime;  this  might  avoid  the  cost  and  delay  inherent  in  commencing  a  separate 
civil  action  after  the  resolution  of  the  criminal  proceedings.   Whether  anyone 
could  pay  a  judgment  of  this  magnitude  is  unclear.   The  McDougals  and 
Latham  have  no  money.   Who  else  might  be  involved,  and  whether  they  have 
money,  remains  to  be  determined."*  From  what  is  known,  only  Jim  Guy 
Tucker  might  have  the  ability  to  satisfy  a  judgment  of  this  magnitude."* 


173  Jim  McDougal  filed  for  bankruptcy  in  September  1991  and  obtained  an  order  of 
discharge  on  January  17,  1992  (PMS0532,  PMS0552).  well  before  the  enactment  of  the  RTC 
Completion  Act  of  1 993.   The  order  of  discharge  could  be  set  aside  only  if  the  RTC  could  prove 
a  fraud  on  the  banknjptcy  court;  proof  that  McDougal  defrauded  someone  other  than  the 
bankruptcy  court  would  be  of  no  avail.   Susan  McDougal  has  not  filed  for  bankruptcy,  but  the 
RTC  already  has  a  judgment  ot  almost  $400,000  against  her  (as  well  as  Jim  McDougal. 
although  the  claim  against  him  would  be  discharged).   There  is  no  evidence  that  either 
McDougal  could  satisfy  this  outstanding  judgment,  let  alone  pay  something  in  addition  should 
another  judgment  be  sought  and  recovered  against  them. 

174  Latham  and  his  wife  tiled  a  bankruptcy  petition  on  March  13,  1992.    In  re  Latham,  Case 
No.  92-40703  MDS  (Bankr  ED.  Ark.)    A  "no  asset  report"  was  filed  by  the  bankoiptcy  tnjstee 
on  May  21.  1992.    The  debtors  were  discharged  on  June  23,  1992.   The  case  was  closed  on 
September  17.  1992    The  statute  of  limitations  has  run.   it  is  now  too  late  to  commence 
proceedings  to  revoke  the  discharge. 

175  The  RTC  -as  a  judgment  of  approximately  $600,000  (net)  against  Dean  Paul  and  Dean 
Paul.  Ltd. 

176  As  noted  acove.  the  RTC  nas  a  toiling  agreement  with  respect  to  Tucker. 
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III.        SUMiyURY  AND  ANALYSIS  OF  NEWLY  RECEIVED 
INFORMATION  PERTAINING  TO  THE  CUNTONS. 

The  evidence  does  not  suggest  that  the  Clintons  played  any  role  with 
respect  to  the  tran'^actions  discussed  above.   Nevertheless,  because  these 
transactions  may  indirectly  have  benefitted  Whitewater  (in  the  flow-of-funds 
sense  discussed  in  the  Preliminary  Report),  this  part  of  the  investigation  has 
included  an  examination  of  what,  if  anything,  the  Clintons  knew  about  these 
transactions  when  they  occurred. 

The  Preliminary  Report  said  little  about  the  Clintons'  knowledge  of  these 
matters  because  at  the  time  little  was  known.   Since  then,  however,  additional 
information  has  been  obtained:  the  Clintons'  interrogatory  responses;  additional 
documents  received  from  the  Clintons'  counsel,  David  E.  Kendall,  in  late  May 
1995;  and  documents  mentioning  Whitewater  that  Kendall  received  from  the 
White  House  on  July  27,  1 993  (the  documents  from  the  office  of  the  late 
ES  E  Vincent  W.  Foster,  Jr.).   This  evidence  has  been  examined  against  the 

previously  available  evidence  both  for  points  of  consistency  and  for  points  of 
inconsistency. 

The  Clintons'  interrogatory  responses  provide  considerable  new 
information  about  their  expectations  and  approach  to  their  investment  in 
Whitewater.   According  to  the  Clintons,  they  were  'passive"  investors  who  left 
matters  to  Jim  McDougal  and  who  received  relatively  little  infonnation  about  the 
project.   The  May  1995  document  production  contains  little  that  is  not 
cumulative  of  documents  already  received.   Only  a  few  of  these  documents 
merit  mention  below.   Similarly,  the  july  1995  production  of  the  Foster 
documents  contains  little  relevant  to  this  phase  of  the  investigation.   Again,  only 
a  few  documents  merit  mention  below.   Most  of  the  Foster  documents  concern 
tax  issues,  mainly  with  respect  to  the  Clintons'  1992  income  tax  return.   As 
stated  in  the  Preliminary  Report,  personal  tax  issues  are  not  within  the  scope  of 
the  RTC's  inquiry. 

In  the  sections  that  follow,  these  three  sources  of  information  are 
discussed  in  the  order  that  topics  appear  in  the  Preliminary  Report.   Wherever 
possible,  the  discussion  here  cross-references  the  appropriate  section  of  the 

Preliminary  Report. 

A.        Background  to  Whitewater. 

The  Preliminary  Report  discussed  the  McDougals'  background  in  real 
estate  activities  m  the  years  before  the  Whitewater  project  began. "^  The 
new  information  supplements  this  discussion  with  information  about  the 
Clintons'  background  in  real  estate  activities. 


177        See  P-e^^r^^nary  Report  at  n -15 
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Compared  to  the  McDougals'  experience  with  real  estate  investments, 
the  Clintons'  experience  was  relatively  modest.   Before  August  1978  (when  the 
Clintons  and  the  McDougals  purchased  Whitewater),  President  Clinton  had 
purchased  real  estate  only  when  he  had  purchased  two  personal 
residences. '^^   Mrs.  Clinton  had  never  purchased  real  estate  except  to 
purchase  one  personal  residence  and  had  never  sold  real  estate."' 

[M  Be'ore  August  1978,  the  Clintons  made  only  one  real  estate  investment. 

Pin  1977,  President  Clinton  invested  in  a  five-acre  parcel  of  land  together  with 
Jim  McDougal.   The  investment  may  have  t)een  made  through  Rolling  Manor, 
^pa.  but  the  Clintons  are  not  sure.  As  reported  on  the  Clintons'  1978  tax  retum,  the 

&  parcel  was  sold  on  May  17,  1978  for  $5,000,  resulting  in  a  capital  gain  of 

<^  $2  1  SO.  According  to  President  Clinton:  "To  the  best  of  my  recollection,  this 

^ was  a  small  real  estate  investment  I  had  had  with  Jim  McDougal,  and,  while 

small,  it  was  a  profitable  one.   This  experience  confirmed  my  impression  that  he 
was  capable  of  putting  together  successful  real  estate  ventures."'*" 


m 


I 


8.        1978-1982:   The  initial  phase  of  the  project. 

1,         1978-1979:  The  original  purchase  of  the  land  and  the 
creation  of  the  company. 

Pages  16  through  19  of  the  Preliminary  Report  discussed  the  Clintons' 
and  the  McDougals'  purchase  of  Whitewater  and  their  later  creation  of 
Whitewater  Development  Company,  Inc.  (referred  to  here,  as  in  the  Preliminary 
Report,  as  "the  Company").   The  Preliminary  Report  said  relatively  little  about 
the  process  by  which  the  investors  decided  to  purchase  Whitewater.   The  new 
infomiation  helps  complete  that  discussion.'*' 

President  Clinton  cannot  now  remember  specifically  what  he  and  his  wife 
did  before  deciding  to  purchase  the  Whitewater  real  estate.   As  a  native 
Art<ansan.  he  had  a  general  knowledge  that  there  were  many  profitable  land 
investments  in  the  northem  part  of  the  state  and  that  there  appeared  to  be  a 
market  for  vacation  retirement  real  estate  in  northem  Arkansas.   He  also  had 


178  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24.  1995,  answers  to 
Inte'rogatones  Nos   1  (a)- 1(c),  at  1. 

179  Interrogatory  Responses  of  Hillary  Rodham  Cliiiton,  May  24,  1995,  answers  to 
Interrogatories  Nos    1(a)- 1(c),  at  1-2. 

180  Interrelate,'  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answers  to 
Interrogatories  Nos    i-2.  at  1-3    See  also  Interrogatcry  Responses  of  Hillary  Rodfiam  Clinton, 
May  24,  1995    answers  to  Interrogator  es  N5S    1-2.  at  1-3. 

181  The  rexx  rwo  paragraphs  supplement  ;ne  Preliminary  Report  at  16,  following  n.50. 
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made  a  small  but  profitable  real  estate  investment  with  Jim  McDougat  that 
apparently  was  closed  out  on  May  17,  1978.   He  states: 

The  Whitewater  property  came  to  my  attention  through  Jim 
McDougal,  but  I  can't  remember  what  he  said,  and  I  certainly  can't 
recall  'each  and  every  conversation"  I  had  with  anyone  about  it  or 
every  document  I  reviewed.   My  wife  and  I  did  not  visit  the 
property  before  buying  it  with  the  McDougals.'" 

Neither  of  the  Clintons  can  recall  meeting  or  talking  to  representatives  of 
Union  National  Bank  or  of  Citizens  Bank  of  Flippin  about  either  of  the  loans 
used  to  purchase  the  Whitewater  real  estate.'"  Nor  can  they  recall  what 
information  (if  any)  they  provided  to  the  banks,  but  they  believe  they  would 
have  provided  whatever  the  banks  deemed  necessary  to  process  the  loan 
application.'** 

For  the  Clintons  in  1978,  the  purchase  of  Whitewater  represented  a 
relatively  large  investment,   they  had  placed  approximately  $200,000  at  risk, 
although  tney  had  a  relatively  stable  asset  (land)  to  secure  their  debt.'^  By 
way  of  comparison,  approximately  two  n-.onths  later  Mrs.  Clinton  decided  to  limit 
her  investment  in  commodities  trading  to  the  much  smaller  sum  of  $1,000.   In 
response  to  a  question  by  the  press  about  her  commodities  trading, 
Mrs.  Clinton  stated  that  her  long-time  friend  Jim  Blair  told  her  about 
opportunities  in  the  cattle  market: 

And  when  Jim  said,  "I  think  there's  going  to  be  a  great 
opportunity  to  make  money,"  and  explained  why  and  asked  me 
what  I  thought  we  could  afford  to  invest,  I  lOld  him  $1,000.   So  I 
opened  an  account  at  his  very  strong  recommendation  and 
proceeded  'o  trade  over  the  next  months  until  July."* 


182  Interrogatory  Responses  of  Wdliam  Jeflerson  Clinton,  May  24,  1995,  answer  to 
Intetroqatory  No  3.  at  4-5.   Mrs  Clinton  incorporated  by  reference  President  Clinton's  answer 
to  this  interrogatory    Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer 
to  Interrogatory  No  3.  at  4. 

183  This  paragraph  supplements  the  Preliminary  Report  at  17  n.59. 

184  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No  5  at  11-12;  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24, 
1995.  answer  to  Interrogatory  No.  5.  at  7 

185  Th's  and  tne  next  paragraph  supplement  the  Preliminary  Report  at  17  n.62. 

186  Transcnpi  ;f  Mrs  Clinton  s  press  conference  of  Apnl  22.  1994.  as  transcnbed  by 
Federal  News  Servce.  at  2. 
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Later  in  the  same  press  conference,  Mrs.  Clinton  reiterated  the  point. 
Mrs.  Cjinton  was  asked  a  question  that  started  "You  said  that-just  now--that 
you  decided  that  $1,000  was  as  much  as  you  could  risk  .  .  .  ."   In  her  answer, 
Mrs.  Clinton  neither  confirmed  nor  denied  this  statement.   She  simply  said  that 
'The  $1 ,000  was  what  I  wanted  to  start  with,  and  it  was  what  I  thought  <vas  a 
good  beginning,  a  good  investment  for  me."'*' 

Investing  in  land  is  a  very  different  business  than  speculating  on 
commodities.   Nevertheless,  Mrs.  Clintons'  statement  about  the  amount  she 
was  willing  .o  place  at  nsk  in  commodities  trading  suggests  that  the  Clintons,  in 
1 978,  were  not  of  a  mind  to  place  large  amounts  of  money  into  investments 
that  they  believed  to  be  highly  risky. 

Taken  together,  the  new  evidence  shows  that  the  Clintons  placed  a  fair 
amount  of  trust  in  McDougal  and  did  fairly  little  themselves  to  investigate  the 
investment.   They  had  made  money  with  McDougal  on  an  earlier  (albeit 
smaller)  investment,  and  they  believed  that  real  estate  prices  in  northern 
Arkansas  were  going  to  nse. 

2.         Whitewater,  the  corporation. 

The  Preliminary  Report  notad  the  formation  of  the  Company  but  shed 
little  light  on  why  it  was  formed.'**  The  Clintons  say  it  was  Jim  McDougal's 
idea  to  form  the  Company.   Mrs.  Clinton  says  that  she  does  not  'recall  why  he 
proposed  this,  but  we  relied  upon  his  real  estate  experience  and  agreed.''** 

The  Preliminary  Report  noted  conflicting  evidence  as  to  the  identities  and 
equity  percentages  of  the  Company's  shareholders.""  In  her  press 
conference  of  Apnl  22,  1 994,  Mrs.  Clinton  confimied  her  belief  that  the  Clintons 
jointly  owned  half  of  the  Company: 

Q.        The  Whitewater  development  was  set  up,  as  you 
say,  as  a  50-50  partnership  between  the  Clintons  and  the 
McDougals,  meaning  that  you  were  liable  for  50  percent  of  the 
losses  or  50  percent  of  the  gams;  and  yet,  by  your  own 
accounting,  you  lost  half  or  even  maybe  a  third  of  what  the 


187  Id.  at  11 

188  This  paragraph  supplements  the  Preliminary  Report  at  19-20.  following  n.75. 

189  Interrogator/  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995.  answer  to 
Interrogatory  Nc.  9ia).  at  11 

190  This  paragraph  and  the  next  two  sucoiement  the  Preliminary  Report  at  pages  20-21. 
following  n  86 
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McDcugals  lost.  This  is  according  to  the  Lyons  report.   Doesn't 
;hat  discrepancy  represent  some  sort  of  gift  or  gratuity? 

MRS.  CLINTON:   No.   And  let  me  say  that,  yes,  the 
ownership  of  the  corporation  was  50-50.  .  .  .'*' 

In  her  interrogatory  answers,  Mrs.  Clinton  explained  that  the  Clintons  did  not 
receive  s^ock  certificates  but  nevertheless  understood  that  they  owned  half  the 
equity  in  the  Company."^ 

The  Preliminary  Report  also  noted  conflicting  evidence  with  regard  to 
who  served  as  officers  of  the  Company.   It  mentioned  two  tax  reports 
apparently  signed  by  Mrs.  Clinton  in  June  1990,  both  of  which  listed  her  as 
president.   Mrs.  Clinton  addresses  this  in  her  interrogatory  answers: 

In  1 990,  I  leamed  from  our  personal  accountant,  Ms.  Yoly 
Redden,  that  WDC's  corporate  charter  had  been  revoked  for 
nonpayment  of  franchise  taxes  and  that  state  franchise  tax  reports 
had  not  been  filed.   The  identification  of  me  as  "President"  of 
WDC  on  the  franchise  tax  reports  which  were  subsequently  filed 
appears  to  be  simply  an  informal  designation  due  to  my  actions  on 
behalf  of  WDC  in  1988-1990,  as  described  above.  The  forms 
required  the  signature  of  an  "officer,"  and  the  McDougals  were 
both  unavailable.   I  did  not  sign  these  two  documents,  but  I 
wanted  all  the  appropriate  action  taken  so  that  WDC  would  no 
longer  be  delinquent.   In  preparing  responses  to  these  interroga- 
tories, I  have  leamed  from  my  counsel  that  Ms.  Carolyn  Huber 
completed  these  two  documents  in  accordance  with  instructions 
she  received  from  personnel  in  Secretary  of  State's  office  when 
Ms.  Huber  went  there  to  file  the  appropriate  text  papenwork  and 
pay  the  $345.15  in  franchise  taxes  that  were  due  so  that  WDC 
would  no  longer  be  delinquent.   Ms.  Huber  was  authorized  to  sign 
my  name.'" 

The  question  of  who  signed  these  June  1990  reports  has  little  significance  for 
this  investigation.   Madison  Guaranty  failed  in  1989.   Mrs.  Clinton's  work 
between  1 988  and  1 990  occurred  several  years  after  the  McDougal  bonuses, 
tranc_ction  8  and  McDougal's  removal  at  the  behest  of  the  FHLBB. 


191  Federal  News  Service  Transcnpt  at  13. 

192  Inlerrogaiory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No  9(a).  at  1 1 . 

193  interrogatory  Responses  of  Hillary  Rodtiam  Clinton,  f^ay  24,  1995,  answer  to 
Interrogatory  No  9(e).  at  14  (citations  omitted) 
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3.  Protect  marktinq  and  management. 

The  Preliminary  Report  noted  that  an  attempt  was  being  made  to 
interview  Chris  Wade,  who  had  primary  responsibility  for  marketing  Whitewater 
to  potential  lot  buyers.'**  As  ot  this  writing,  Wade  stiil  declines  to  be 
interviewed  and  has  stated  through  counsel  that  he  will  invoke  the  Fifth 
Amendment  if  subpoenaed. 

The  Preliminary  Report  expressed  no  view  as  to  how  long  the  investors 
thought  ii  ^ould  take  to  sell  all  the  lots.'**  The  Clintons  themselves  had  no 
definite  idea  as  to  how  the  project  would  be  sold.   President  Clinton  says: 
"When  rny  wife  and  I  invested  in  this  venture,  we  relied  upon  the  McDougals  to 
conduct  or  supervise  sales  and  marketing."     "My  wife  and  I  did  not  have  a 
definite  idea  of  the  'probable  sell-off  period  of  the  project',  and  we  had  no 
expectation  as  to  the  length  of  time  we  would  be  holding  the  investment.""* 

The  Preliminary  Repon  mentioned  the  preparation  of  a  mari<eting 
brochure  for  Whitewater.  The  brochure  is  among  the  recently  produced 
documents."' 

4.  The  investors'  expectations. 

The  Preliminary  Report  attempts  to  reconstruct  the  investors' 
expectations  from  the  documentary  evidence."*  The  new  evidence 
addresses  this  issue  more  directly.    In  particular,  the  new  evidence  suggests 
that  the  investors'  expectations  as  to  project  expenses  may  have  been  less 
definite  than  the  Preliminary  Report  suggested.    In  his  interrogatory  answers, 
for  example,  President  Clinton  states: 

We  had  no  agreements,  expectations  or  understandings  with  the 
McDougals  as  to  what  particular  improvements  would  be  made  to 
the  property,  the  cost  of  such  improvements,  or  how  long  it  would 
take  to  complete  them."* 


194  See  Preliminary  Repon  at  22-23  n.96 

195  This  paragraph  supplements  the  Preliminary  Report  at  22. 

196  interrogaicv  Responses  ot  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No  J  D I.  a!  9-10 

197  DKRT11CC0404-11 

198  See  P-eur-'oaiy  Report  at  24-2~ 

199  Inter-oca'cry  Responses  of  W  .'.am  jetterson  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No  -iic),  at  ii 
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Similarly,  President  Clinton  states  that  the  Clintons  "had  no  written 
agreement  with  the  McDougals  as  to  how  the  mortgage  loan  would  be 
repaid  .  .  .  ."^°°  The  same  is  true  with  respect  to  the  project  financial  and 
profit-sharing.   The  Clintons  state  that  their  agreement  with  the  McDougals 
about  the  financing  of  the  Whitewater  project  was  oral  and  not  fonnalized  by  a 
writing: 

There  was  no  pdrticular  definition  of,  nor  limitation  uri,  or  financial 
commitment  to  the  project,  except  that  we  anticipated  that  we 
would  share  equally  with  the  McDougals  in  expenses  and  profits. 
Jim  McDougal  explained  to  us  that  he  believed  he  could  sell 
enough  lots  in  a  short  period  so  that  revenues  from  the  escrow 
contract  payments  would  make  the  project  self  financing,  and 
based  upon  what  we  knew  at  the  time  about  trends  in  Ari<ansas 
real  estate  and  Jim's  apparent  success,  we  believed  he  was 
nght.^°' 

Similariy,  there  was  no  target  date  for  a  positive  cash  flow.   The  Clintons 
understood  that,  in  the  eariy  period  of  the  project  before  any  lots  were  sold, 
before  the  project  generated  income,  the  four  investors  would  have  to 
contribute  at  least  enough  money  to  service  the  acquisition  debt.   The  Clintons 

anticipated  that  we  and  [the  McDougals]  would  make  equal 
contributions  and  that  any  inequalities  ultimately  would  be  evened 
out  from  revenues  of  the  project  or  when  the  venture  was  sold. 
The  books  and  records  of  the  project  were  kept  by  the 
McDougals.  and  I  believe  that  we  made  contributions  whenever 
they  requested  us  to  do  so.   We  relied  upon  the  McDougals  to  tell 
us  when  we  needed  to  make  a  financial  contribution  to  the 
venture.^°^ 

These  scatements  are  consistent  with  the  other  evidence. 


20C        i-'e'rogatory  Responses  oi  William  Jefferson  Clinton,  May  24,  1995.  answer  to 
Interroga'cv  No  7.  at  14. 

201  interrogatory  BesDonses  of  William  Jefferson  Clinton.  May  24.  1995,  answer  to 

^terrogatcry  No  4(a).  al  5-6 

202  irierrogatory  Resoorses  of  W'lliam  Jefferson  Clinton.  May  24.  1995.  answer  to 
iterrogatory  No  4(a).  at  7 
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C.        1979-81:  The  years  of  land  sales. 

1.        Operations  and  cash  flow  in  fiscal  year  1980. 

The  Preliminary  Report  mentioned  that  the  Clintons  contributed  money 
toward  Whitewater  debt  service  in  December  1978  by  writing  a  check  for 
$10,130.58  to  the  Great  Southern  Land  Company.^  Regarding  this  check, 
Mrs.  Clinton  says: 

I  believe  I  made  the  check  out  to  Great  Southern  Land  Company 
because  Jim  McDougal  asked  me  to  do  so.   Whitewater 
Development  Company,  Inc.  (hereinafter,  "WDC")  had  not  been 
incorporated  yet.    I  was  not  familiar  with  the  Great  Southern  Land 
Company's  activities,  but  I  assumed  it  was  a  McDougal  entity.   I 
also  assumed  that  in  the  early  years  of  the  project  the  McDougals 
would  contribute  their  share  toward  the  payment  of  interest  and 
pnncipal  on  the  acquisition  loans,  but  I  had  no  knowledge  of  the 
source  or  amount  of  any  such  payments. ^°* 

The  Preliminary  Report  noted  that  Whitewater  sometimes  lacked  the 
money  to  pay  debt  service  until  just  before,  or  just  after,  a  payment  was 
due.^'^  In  this  regard,  both  of  the  Clintons  indicate  that  they  knew  little  before 
1992  about  Whitewater's  lot  sales  between  1980  and  1985,  Whitewater's  cash 
flow  between  1 980  and  1 986,  the  McDougals'  expenditures  on  the  project 
between  1980  and  1986,  or  the  source  of  the  McDougals'  money.^ 

2.        The  bank  debt  as  of  August  1980. 

The  Preliminary  Report  stated  that  McDougal  replaced  the  $20,000 
Union  Bank  eamest  money  loan  that  he  and  Attorney  General  Clinton  had 
taken  out  in  1978  with  a  $20,000  loan  from  the  Bank  of  Cheny  Valley.   It  also 
stated  that  the  Bank  of  Cherry  Valley  loan,  unlike  the  Union  Bank  loan,  was 
recourse  only  to  McDougal  and  not  to  the  Clintons.   The  Clintons  disagree, 
taking  the  position  that  the  Bank  of  Cherry  Valley  loan  was  recourse  to  them. 
Thus,  President  Clinton  s  answer  to  Interrogatory  No.  6  states: 


203        See  Preliminary  Report  al  28 


204  Interrogaic^f  Responses  of  Hillary  Roaham  Clinton,  May  24,  1995,  answer  to 

Interrogatory  No  6   319-10. 

205  See  Prelimirary  Report  at  30 

206  i-^terrogatorv  Responses  o(  WiiNan  jeHerson  Clinton.  May  24.  1995,  answer  to 
lnterroga;ory  No   15  at  27-29:  inierrogatorv  Responses  of  Hillary  Rodham  Clinton.  May  24. 
1995.  answer  to  lr:e'rogatory  No    15  at  27-32 
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I  knew  at  some  point  that  this  loan  had  been  shifted  to  the 
Bank  of  Cherry  Valley.   In  my  view,  any  shift  of  this  $20,000  loan 
fron.  Union  Bank  to  the  Bank  of  Cherry  Valley  did  not  affect  its 
character  as  an  acquisition  loan,  for  which  my  wife  and  I 
considered  '^urselves  equally  responsible  with  the  McDougals  for 
ropavment.   Indeed,  my  name  and  Jim  McDougal's  both  appear 
on  at  least  one  of  the  Bank  of  Cherry  Valley  extension  notes 
(DKRT1 00500,  dated  April  13,  1982,  attached  nereio  at  Tab 

President  Clinton  has  no  recollection  of  discussing  the  shifting  of  this  loan  from 
Union  Bank  to  Bank  of  Cherry  Valley  with  Jim  McDougal  or  with  anyone 

The  Union  Bank  loan,  on  which  both  McDougal  and  President  Clinton 
were  liable,  was  paid  off  using  funds  obtained  by  Jim  McDougal  from  Bank  of 
Cherry  Valley  loan  no.  25997.   The  original  loan  documents  mention  only 
McDougal.^"'  Thereafter,  the  Bank  of  Cherry  Valley  loan  was  extended  six 
times. ^'°  The  first  such  extension  is  evidenced  by  a  promissory  note.   The 
note  mentions,  and  is  signed  by,  McDougal  only.^"   The  second  such 
extension,  loan  no.  27572,  dated  April  13,  1982  and  paid  off  December  9,  1982 
by  the  third  extension,  also  is  evidenced  by  a  promissory  note.   This  note  bears 
McDougal's  name  and  address  but  is  signed  both  by  "James  B.  McDougal"  and 
by  "Bill  Clinton. "^'^  So  far  as  can  be  told  from  the  documents  (several  of  the 
promissory  notes  are  close  to  illegible),  the  third,  fourth,  fifth  and  sixth 
extensions  do  not  refer  to,  nor  were  they  signed  by.  President  Clinton. 

To  summarize:   The  $20,000  Bank  of  Cherry  Valley  loan  was  taken  out 
in  June  1980  and  finally  retired  in  January  1985.    For  most  of  this  period,  the 
documentary  evidence  suggests  that  only  McDougal  had  any  liability  on  this 
loan.    For  the  penod  between  April  13,  1982  and  December  9,  1982,  however. 
President  Clinton  may  also  have  been  liable,  by  virtue  of  having  signed  the 
second  loan  extension. 


207  interrogatory  Responses  of  William  Jefferson  Chnton,  May  24,  1995,  answer  to 
interrogaiorv  No  6(ai.  at  12-13. 

208  la    answer  -.^  interrogatory  No  6(0)   at  13-14. 

209  See  BCV0CC3-04;  DKRT800313-14   800316.  801223-24. 

210  BCV0022,  32-34;  DKRT100500,  400945-47,  801332, 

211  DK^To01332 

212  DKRT10C500.  101127.  400947 
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3.        Developmenf  in  th«  fall  of  1980. 

The  Preliminary  Report  discussed  financing  and  construction  of  a  prefab 
house  on  Whitewater  lot  13.^'^  According  to  the  Clintons,  it  was  Jim 
McDougal's  idea  and  not  the  Clintons'  to  purchase  and  install  the  prefab  house 
on  lot  13."* 

Initially  the  house  was  financed  by  money  from  Pembrook  Manor,  a 
McDougai-controlled  entity.   Mrs.  Clinton  says  she  does  not  recall  the 
I  cchanics  of  the  transaction  and  does  not  recall  knowing  anything  about  the 
involvement  of  Pembrook  Manor  in  the  financing  of  the  house.^'^  Later 
Mrs.  CI  nton  refinanced  the  house  by  taking  out  a  personal  loan  from 
McDougal's  Madison  Bank  &  Trust  Company.    Regarding  this  loan,  Mrs.  Clinton 
states  that  she  had  no  agreement  with  Madison  Bank  except  as  set  forth  in  the 
promissory  note.    She  explains: 

However,  as  previously  stated,  my  husband's  and  my  under- 
standing with  Jim  McDougal  was  that  the  loan  was  essentially  a 
corporate  one:   WDC  [Whitewater  Development  Company,  Inc.] 
would  receive  the  loan  proceeds  (which  I  understood  were  to  be 
used  somehow  to  pay  for  the  prefab  house),  WDC  would  receive 
the  down  payment  whenever  the  lot  and  house  were  sold  and  the 
escrow  payments  thereafter,  and  WDC  would  repay  the  loan  at 
the  Bank  of  Kingston  from  its  operating  revenues,  including  the 
proceeds  and  escrow  payments  derived  from  the  sale  of  the 
house  and  lot.^'^ 

This  expianatron  is  consistent  with  the  Company's  later  payment  of  principal 
and  interest  on  the  loan  but  does  not  clarify  why  the  loan  was  taken  out  in 
Mrs.  Clinton's  name  in  the  first  place. 

The  Preliminary  Report  discussed  the  sale  of  Whitewater  lot  7  and  noted 
press  speculation  that  the  Clintons  had  expressed  an  interest  in  owning  the  lot, 
or  had  purchased  it.^"  On  this  subject.  President  Clinton's  interrogatory 


213        See  Preliminary  Report  at  31-34. 


214  Interrogatory  Responses  ot  Hillary  Rodham  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No   iCia),  at  14-15 

215  Interrogato-y  Responses  ot  Hillary  Rodtnam  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No.  10(C).  at  15-16. 

216  inte'rogato-^.-  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995.  answer  to 
Interrogaio'v  No.  •  ^di.  at  17-18 

217  See  Prelir-.inary  Report  at  35  n  153 


^oa   R  Ct'r-    =  6181  MaienaJ 
ConMerMiai 


-54- 


Attomey-Client  Pnvilege 
Anomeys  VVor*  Product 


1997 


answors  state:   "We  did  not  plan  to  keep  or  to  buy  any  part  of  the  project, 
although  there  was  some  discussion  with  the  McDougals,  very  early  on,  about 
the  possibility  that,  if  sales  went  very  well,  we  and  they  would  each  retain  one 
lot."^'" 

4.        Whitewater  after  three  years. 

The  Preliminary  Report  discussed  the  project's  situation  after  the  first 
three  years  of  operations  and  noted  in  particular  what  the  pace  of  lot  sales 
meant  for  debt  service.   As  noted  above,  both  of  the  Clintons  indicate  that  they 
knew  very  little  before  1992  about  Whitewater's  lot  sales  between  1980  and 
1985.  All  they  recall  hearing  is  that,  as  of  October  1981,  "'[tjhings  are  looking 
pretty  good  at  Whitewater  as  our  receivables  run  about  equal  to  what  we  owe" 
jnd  that,  as  of  1986,  "the  previous  summer  [1985],  he  [McDougal]  had  sold  all 
the  WDC  property."^" 

D.        1982-1985:   The  years  of  minimal  sales  and  negative 
cash  flows. 

1.        The  sale  of  lot  13  to  Hllman  Logan  and  the  repayment 
of  Mrs.  Clinton's  Madison  Bank  loan. 

The  Preliminary  Report  described  correspondence  between  Mrs.  Clinton 
and  Madison  Bank  in  the  summer  of  1982  regarding  the  past  due  status  of 
Mrs.  Clinton's  loan.^^   Mrs.  Clinton  confirms  that  she 

received  DKR~700318,  a  letter  dated  Auaust  5,  1982,  from 
Ms.  Theresa  Pockrus  at  the  Madison  Bank  &  Tmst  .... 
(Mrs.  Clinton]  responded  to  her  letter  with  [Mrs.  Clinton's]  own 
letter  dated  August  11,  1982  (DKRT'i00134).  .  .  .  This  letter 
reflects  [Mrs.  Clinton's]  understanding,  as  stated  in  these 
interrogatory  responses,  that  the  repayment  of  this  loan  was  a 
corporate  responsibility.^' 


218  Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24.  1995.  answer  to 
Interrogatory  No,  4(b).  at  9-:0. 

219  Interrogaicy  Responses  of  William  Jefferson  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No   '5.  at  27-29:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24. 
1995.  answer  to  interrogatory  No   15  at  27-32.  'efernng  to  DKRT900101  (1981)  and 
DKRT200J75  (1986) 

220  See  Preiir-nary  Report  at  42 

221  '^•erroga!Dry  Responses  o"  h.  lan,  Rooham  Clinton.  May  24.  1995.  answer  to 
lriterroga;ory  No   11(e),  at  18 
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2. 


The  Clintons'  loan  from  Citizens  Bank  of  Jonesboro. 


The  Preliminary  Report  noted  that  the  Clintons  borrowed  money  from 
Citizens  Banl<  of  Jonesboro  and  quoted  a  letter  from  McDougal  stating  that  the 
Company  had  paid  off  this  debt.^  President  Clinton  states: 

I  recall  very  little  about  this  1979  loan  for  $5000,  which  was 
repaid  in  1982.   When  my  counsel  wrote  to  the  bank,  the  bank 
respondeu  that  "[t]he  underlying  documents  for  this  loan  are  no 
longer  in  existence  due  to  our  record  retention  policy.   I  attach  at 
Tab  13A  a  copy  of  this  letter  (DKRT1 1000800-1000803),  which 
has  appended  to  it  the  available  infonnation  about  the  loan 
provided  to  my  counsel  by  the  bank.   I  do  not  recall  what  I  did 
with  any  loan  proceeds  I  may  have  received,  and  I  do  not  recall 
how  the  loan  was  repaid.   My  counsel  have  located  one  interest 
check  I  wrote  for  this  loan,  and  a  copy  is  attached  at  Tab  13A 
(DKRT800326).    I  do  not  recall  how  the  remainder  of  the  interest 
was  paid.    It  is  possible  that  it  was  a  WDC-related  loan  and  that 
WDC  repaid  the  loan  and  paid  most  of  the  interest  (see  my 
response  to  no.  13(d),  infra). 


Please  see  Global  Response  to  No.  13,  supra.   As 
previously  indicated,  I  do  not  have  a  recollection  as  to  how  the 
proceeds  of  this  loan  were  used.   I  attach  as  Tab  13A  a  copy  of  a 
letter  to  me  from  Jim  McDougal,  dated  March  1,  1982 
(DKRT700340),  which  states: 

"I  have  paid  from  Whitewater  Development  Corporation  the 
note  you  owed  Citizens  Bank  of  Jonesboro.   You  are 
correct  in  your  belief  that  the  sum  of  money  borrowed  was 
a  part  of  your  investment  in  Whitewater." 

The  letter  does  not  refresh  my  recollection  about  the  loan.^^ 

President  Clinton's  answer  is  consistent  with  the  response  that  Citizens 
Bank  of  Jonesboro  made  to  the  RTC's  subpoena.   This  investigation  has  turned 
up  no  other  evidence  as  to  the  purpose  of  this  loan. 


222        See  Prehrrmary  Report  at  47-48. 


223        Inrerrogaicv  Responses  of  William  Jefferson  Clinton.  May  24.  1995.  answer  to 
Interrogatory  No    13.  at  23-24 
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3.        Riwwl  of  the  Citizens  Bank  mortgage  loan  and 

origination  of  the  Citizens  Bank  interest  funding  loan. 

The  Preliminary  Report  noted  that  the  Clintons  and  the  McDougals  made 
no  payments  of  principal  or  interest  on  the  Citizens  Bank  mortgage  loan  from 
August  1981  through  November  1982  and  that  the  Company  lacked  the  money 
to  pay  the  interest  that  had  accrued  and  was  owing  as  of  November  1982 
($20,000).   This  situation  was  rectified  by  renewing  the  mortgage  loan  and  by 
borrowing  $20,000  via  a  six-month  balloon  loan  from  Citizens  Bank  (the 
"Interest  Funding  Loan").   The  Preliminary  Report  said  that  both  of  the  Clintons 
and  both  of  the  McOougals  signed  the  papers  for  the  Interest  Funding  Loan, 
which  was  recourse  to  each.^* 

The  Clintons  say  they  have  no  particular  recollection  of  the  Interest 
Funding  ^oan  and  cannot  verify  that  the  signatures  on  the  loan  documents  are 
theirs.   In  answer  to  interrogatories,  each  stated; 

I  have  no  recollection  of  this  loan.    It  is  possible  that  I  signed  an 
application  for  this  loan  or  a  promissory  note  at  the  request  of  Jim 
McDougai,  although  I  do  not  recall  doing  so.   I  have  no  knowledge 
of  how  or  why  it  was  obtained,  the  terms  of  the  loan,  what  it  was 
used  for,  or  when  and  how  it  was  repaid.   After  receiving  these 
interrogatories,  my  counsel  were  able  to  obtain  from  the  successor 
to  Citizens  Bank  and  Trust  Company  a  copy  of  what  appears  to 
be  a  promissory  note  for  the  loan  referenced  here,  and  this  docu- 
ment is  attached  hereto  at  Tab  14A  (DKRT1 1000809-1 1000811). 
The  copy  is  not  a  particularly  clear  one,  and  I  cannot  be  certain 
that  the  signature  on  the  note  is  in  fact  mine.^^ 

If  the  Clintons  did  sign  the  papers  for  this  loan,  the  need  to  borrow 
money  to  cover  their  interest  obligation  might  have  suggested  to  them  that 
sales  did  not  suffice  to  cover  debt  service.   Such  an  inference,  if  drawn,  might 
have  raised  a  question  in  their  minds:    It  would  have  contradicted  McDougal's 
statement  to  them  in  1981  that  "(tlhings  are  looking  pretty  good  at  Whitewater 
as  our  rec  :ivables  oin  about  equal  to  what  we  owe.'"^   The  Clintons  say 


224        See  Preliminary  Report  at  52-54. 


225  Inlerrogatcrv  Responses  of  William  Jefferson  Clinton.  May  24.  1995,  answer  to 
Interrogatory  No   14  at  25:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24.  1995, 
answer  to  interrogatory  No.  14,  at  25-26 

226  ir-eTogatory  Responses  of  William  Jefferson  Clinton.  May  24,  1995,  answer  it, 
Interrogatory  No   15  at  27-29;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995.  answer  to  inierrogatory  No   15.  at  27-32.  refernng  to  DKRT900101. 
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they  did  not  know  of  any  problem  covering  debt  service.^^  In  any  event, 
such  knowledge  as  of  1982  would  be  remote  in  time  and  substance  from  the 
questionable  transactions:  the  McDougal  bonuses  and  transaction  8  (1985- 
1986). 

4.  Problems  at  Madison  Bank. 

The  Preliminary  Report  described  an  FDIC  cease  and  desist  order 
entered  against  Madison  Bank  in  April  1 983.^*  The  Clintons  say  that  neither 
of  them  learned  of  the  FDIC  cease  and  desist  order  until  1995,  when  they  read 
the  order  in  the  attachments  to  the  RTC's  interrogatories  to  them.^ 

5.  The  refinancing  of  Mrs.  Clinton's  Madlscn  bank  loan 
using  money  that  Governor  Clinton  borrowed  from 
Citizens  Bank  of  Paragould. 

The  Preliminary  Repoi  (  noted  that  Governor  Clinton  borrowed  $20,800 
from  Citizens  Bank  of  Paragould  in  September  1983  and  used  that  money  to 
pay  down  Mrs.  Clinton  s  loan  from  Madison  Bank  (the  loan  used  to  refinance 
the  prefab  house  on  Whitewater  lot  13).^^  President  Clinton  attaches  no 
significance  to  the  fact  that  he  rather  than  Mrs.  Clinton  borrowed  $20,800  from 
Security  Bank  of  Paragould  in  1 983  to  replace  Mrs.  Clinton's  $30,000  loan  from 
Madison  Bank.   The  Clintons  anticipated  that  the  Company  would  be  respon- 
sible for  repayment  of  the  loan,  since  it  had  obtained  the  benefit  of  the  loan. 
The  warranty  deed  to  lot  13  was  in  Mrs.  Clinton's  name,  but  when  the 
Company  sold  the  lot  and  the  house  to  Hilman  Logan,  the  warranty  deed  to 
Logan  was  in  the  names  of  both  of  the  Clintons.   Both  Clintons  are  listed  as 
borrower  in  some  of  the  renewal  notes  from  Security  Bank,  e.g., 
DKRT200785."' 


227  Interrogatory  Responses  of  William  Jetterson  Clinton.  May  24.  1995.  answer  to 
Interrogatory  No   15.  at  27-29;  Interrogatory  Responses  o(  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No   15.  at  27-32. 

228  See  Preliminary  Report  at  54-56. 

229  Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24.  ■;  395.  answer  to 
Interrogatory  No   1  iig).  at  20,  interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answer  to  Interrogatory  No   11(g),  at  20 

230  See  Prelirr.mary  Report  at  57-58 

231  irterrogatory  Responses  of  William  Jefferson  Clinton.  May  24.  1995.  answer  to 
Interrogatory  No   I2ia).  at  20-21 
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Neither  of  the  Clintons  recalls  why  the  loan  was  shitted  from  Madison 
Bank  to  Security  Bank,  nor  do  they  recall  approaching  any  banks  about  this 


matter. 


232 


119 


Neither  of  the  Clintons  recalls  talking  to  Marlin  Jackson  about  the 
Security  Bank  of  Paragould  loan.^"   Mrs.  Clinton,  however,  confirms  receiving 
several  letters  from  Jackson  and  also  notes  a  telephone  message  dated 
March  2,  1987,  DKRT1 1000402.   Mrs.  Clinton  thinks  3hp  ako  talked  to  Bill 
Fisher,  President  of  Security  Bank  in  the  period  1987-1988.   She  does  not 
recall  the  conversations  but  the  documents  suggest  that  their  general  topic  was 
the  fact  that  the  Company  was  not  making  payments  on  the  loan  in  a  timely 
manner.^^ 


m 


o 


The  Preliminary  Report  questioned  whether  the  proceeds  of  the  Security 
Bank  of  Paragould  loan  sufficed  to  repay  the  Madison  Bank  loan  in  full.^^ 
President  Clinton  thinks  that  the  money  obtained  from  Security  Bank  was 
sufficient  to  pay  off  Madison  Bank  in  full.   He  cites  Madison  Bank's  real  estate 
mortgage  release,  DKRT700383,  which  was  a  full  release. ^^  This  point  need 
not  06  resolved;  no  evidence  ties  the  repayment  to  Madison  Guaranty. 

6.         Operations  and  cash  flow  for  fiscal  year  1984. 

The  Preliminary  Report  noted  that  Whitewater  had  a  negative  cash  flow 
after  debt  service,  which  it  covered  by  obtaining  money  from  McDougal- 
controlled  entities  "'  As  noted  above,  both  of  the  Clintons  indicate  that  they 
knew  little  before  1992  about  Whitewater's  lot  sales  between  1980  and  1985, 
Whitewater's  cash  flow  between  1980  and  1986,  the  McDougals"  expenditures 
on  the  project  between  1980  and  1986,  or  the  source  of  the  McDougals' 


(S) 


@ 


232  Interrogatory  Responses  of  William  Jetlerson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No   12(d).  at  22:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995.  answer  to  Interrogatory  No   12(d),  at  21. 

233  Interrogatory  Responses  of  William  Jefferson  Clin'on,  May  24,  1995,  answer  to 
Interrogatory  No   12(e).  at  22-23;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24. 
1995,  answer  to  Interrogatory  No   12(e).  at  21. 

234  ln;errogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogator/ No   12(e),  at  21-22. 

235  See  Preliminary  Repoa  at  57-58.  65-66. 

235        i^ierrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
rierrogaicry  No   I2(b|.  at  21-22 


237        See  Preliminary  Repoa  at  59-60. 
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money.^  Similarty,  in  response  to  Interrogatory  No.  20,  the  Clintons  state 
that  they  have  no  knowledge  of  the  source  of  funds  that  WhKewater  used 
between  1984  and  1986  to  pay  down  bank  loans.^  Except  possibly  for  the 
Interest  Funding  Loan  of  1982-1983,  which  is  relevant  to  knowledge  of  cash 
flow,  no  contrary  evidence  has  been  found. 

7.        Madison  Guaranty's  examination  and  supervisory 
agreement. 

The  Preliminary  Report  described  an  FHLBB  Report  of  Examination, 
issued  in  June  1984,  that  was  sharply  critical  of  Madison  Guaranty.^*"  The 
Clintons  state  that  they  were  unaware  of  the  1984  Report  of  Examination  and 
the  1984  Supervisory  Agreement.   Neither  Clinton  recalls  reading  or  learning 
the  contents  of  either  of  these  documents.'*' 

E.        Investigation  of  the  possible  flow  of  funds  from 
Madison  Guaranty  to  Whitewater. 

The  Preliminary  Report  described  a  series  of  nine  deposits  into 
Whitewater  and  analyzed  each  to  see  whether  it  might  be  traced  back  to 
Madison  Guaranty.'*^  The  Clintons  were  asked  a  series  of  detailed  questions 
designed  to  probe  their  knowledge  (if  any)  of  the  facts  underiying  these 
transactions.   The  Clintons  answered  that  they  know  nothing  about  these 
matters.'" 

The  available  evidence  is  consistent  with  this  answer.   While,  as  noted, 
the  Clintons  might  at  one  point  have  had  cause  to  question  whether  the  lot 
sales  covered  debt  service,  that  event-the  signing  of  the  Interest  Funding 


C-*  238        Interrogatory  Responses  of  William  Jetlerson  Clinton,  May  24.  1995,  answer  to 

^  Interrogatory  No   15,  at  27-29;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 

^  1995.  answer  to  Interrogatory  No.  15,  at  27-32 

fnl  233        Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 

^  Interrogatory  No  20.  at  38-39;  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 

1995.  answer  to  Interrogatory  No  20.  at  49. 

240  See  Preliminary  Report  at  63. 

241  Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No   i5(b).  at  30-31;  Interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24, 
1995.  answer  to  ln;errogatory  No   16(b).  at  33. 

242  See  Prelimnary  Report  at  69-94    These  nine  transactions  are  analyzed  in  detail  in 
part  II  above. 

243  Ir'errogaiory  Responses  of  William  Jeflerson  Clinton,  May  24.  1995,  answers  to 
Interrogatories  Ncs   15.  16,  19,  2u,  ai  27-31    35-39;  Interrogatory  Responses  of  Hillary  Rodham 
Clinton,  May  24.  1595,  answers  to  Inierrogaioiies  Nos.  15.  16.  19,  20.  at  27-33,  45-50 
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Loan-occurred  in  1982.  In  contrast,  the  nine  transactions  started  late  in  1984 
and  ended  in  1986.  The  evidence  does  not  suggest  that  the  Clintons  had  any 
knowledge  of  the  source  of  the  funds  used  in  the  nine  transactions. 

F.        Investigation  of  other  possible  connections  between 
Madison  Guaranty  and  Whitewater. 

1.         1985:   The  McDouqal  bonus  and  the  payments  to 
Senator  Fulbriqht. 

The  Preliminary  Report  discussed  a  transaction  by  which  former  Senator 
J.  William  Fulbright  sold  a  parcel  of  land  near  Little  Rock  (the  "Deltic  parcel")  to 
an  entity  called  Earth  Movers.   The  transaction  was  funded  in  part  by  a  putative 
bonus  of  $30,000  paid  by  Madison  Financial  to  Whitewater  on  behalf  of  Jim 
McDougal;  the  $30,000  simply  passed  through  Whitewater,  which  did  not  end 
up  with  any  interest  in  the  land.^" 

The  Clintons  state  that  they  know  nothing  about  the  Deltic  transaction, 
the  bonus  or  the  other  matters  described  in  this  section  of  the  Preliminary 
Report.^""   No  contrary  evidence  has  been  found. 

2.         1985:   Contributions  to  the  Clinton  campaign. 

The  Preliminary  Report  discussed  a  campaign  fund  raiser  held  April  4, 
1 985  at  Madison  Guaranty's  offices  in  Little  Rock,  at  which  a  number  of  people 
associated  with  Madison  Guaranty  made  campaign  contributions  to  Governor 
Clinton.^''®   In  interrogatones,  the  Clintons  were  asked  about  this  campaign 
fund  raiser.    Mrs.  Clinton  states  that  she  did  not  attend  this  fund  raiser,  does 
not  know  whether  Senator  Fulbnght  attended  and  knows  nothing  about  the 
contributions  made  at  the  fund  raiser,  including  their  source  and  use.   She 
states: 

I  have  no  knowledge  that  any  monies  obtained  directly  or 
indirectly  from  WDC  or  any  account  of  Madison  Guaranty  were 
ever  improperly  used  to  pay  any  of  my  or  my  husband's  "personal 
or  political  expenses  or  debts."   As  indicated  in  these  responses, 
we  anticipated  that  the  WDC  venture  would  be  able  to  repay  the 
acquisition  loans  and  other  loans  and  expenses  identified  herein. 


244        See  Prelum. nary  Report  at  94-102, 


245  Interrogatory  Responses  of  William  Jeflerson  Clinton.  May  24,  1995.  answer  to 
Interrogate",'  No.  22  at  43-44:  interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995.  answe'  •?  interrogatory  No   22.  at  53-54. 

246  See  Preim^ary  Repon  at  102-1-1 
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because,  again  as  previously  stated,  we  expected  that  the  WDC 
venture  would  ultimately  become  self-financing.^*' 

Beyond  that.  Mrs.  Clinton  indicates  that  she  knows  a  number  of  the  donors  and 
was  probably  acquainted  with  certain  others  of  them,  although  she  would  not 
say  that  she  knew  any  of  them  "well."^** 

President  Cl.nton  states  that  he  did  attend  the  fund  raiser  but  does  not 
believe  tl.ai  Senator  Fulbright  attended,  although  McDougal  had  scheduled  the 
e .  o.it  in  the  hope  Senator  Fulbright  would  be  able  to  attend.   President  Clinton 
recalls  nothing  about  the  circumstances  of  any  contribution  that  Senator 
Fulbright  may  have  given. ^*'  President  Clinton  indicates  that  he  was 
acquainted  with  a  number  of  the  contributors  but  he  knows  nothing  about  the 
source  of  the  funds  they  used  to  make  the  contributions,  nor  does  he  know  how 
much,  if  any,  of  the  money  obtained  through  the  contributions  was  used  to 
repay  his  debt  to  the  Bank  of  Cherry  Valley.^*"  No  contrary  evidence  has 
been  found. 

3.         1986-1988:   David  Hale  and  the  International  Paper  deal. 

The  Preliminary  Report  discussed  a  $300,000  loan  to  Susan  McDougal 
made  by  David  Hale's  Capital  Management,  Inc.,  $25,000  of  which  was  used  to 
fund  part  of  a  purchase  of  land  from  International  Paper  Realty  Company  made 
in  the  name  of  Whitewater.^"   The  discussion  noted  press  reports  that  Hale 
claims  President  Clinton  pressured  him  into  making  the  loan.^^^ 

President  Clinton  states: 

I  don't  know  what  "alleged  claim"  David  Hale  has  made.    I 
don't  recall  any  conversation  with  David  Hale  about  loaning  money 
to  Jim  McDougal,  Susan  McDougal,  Master  Mari<eting,  Madison 
Guaranty,  or  any  entity  owned  by  the  McDougals,  and  I  am  certain 


247  interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No  21.  at  50. 

248  Id .  answer  to  Interrogatory  No.  21(c).  at  52. 

249  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995.  answers  to 
Interrogatories  Nos   21(a)  and  21(b).  at  39-40 

250  Inierrogatc-/  Responses  of  Wilham  Jefferson  Clinton.  May  24,  1995.  answers  to 
Interrogaic-es  Nos   2l(c)-21(h).  at  41-43 

251  See  Prelirr  nary  Report  at  115-22 
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I  never  "pressured"  Hale  or  any  company  he  owned  to  make  any 
loan.^" 

Mrs.  Clinton  states  that  she  did  not  have  any  conversation  with  Hale 
about  loaning  money  to  the  McDougals  or  Madison  Guaranty.^"  Both  of  the 
Clintons  state  that  they  had  no  knowledge  of  the  $300,000  loan  made  by 
Capital  Management  to  Susan  McDougal  dba  Master  Marketing.^" 

Whitewater  bought  the  International  Paper  parcel  in  October  1986. 
Shortly  thereafter,  McDougal  sent  the  Clintons  a  "status  report"  letter  dated 
November  14,  1986^^  The  RTC's  interrogatories  asked  about  this  letter. 
Mrs.  Clinton  answered  and  President  Clinton  incorporated  by  reference  her 
answer.   Mrs.  Clinton  states  that  she  believes  that  she  and  her  husband 
received  the  letter,  but  she  cannot  recall  the  circumstances.   With  regard  to 
McDougal's  offer  to  have  Charles  James  go  over  Whitewater's  books  with  the 
Clintons,  she  s?ys  that  the  Clintons  relied  on  McDougal's  representations  and 
did  not  feel  a  need  to  review  the  books.    Mrs.  Clinton  states  that  she  was 
encourajed  by  the  letter  to  the  extent  that  it  suggested  that  Whitewater  would 
have  sufficier.t  income  to  settle  its  affairs  and  be  wound  up  when  the  debt  was 
finally  paid  off."' 

Mrs.  Clinton  also  describes  discussions  that  the  Clintons  had  v;ith 
McDougal  at  about  this  time  about  getting  out  of  Whitewater: 

I  don't  recall  whether  we  had  specific  discussions  with  Jim 
McDougal  about  his  letter,  but  I  know  that  we  did  have  discus- 
sions with  him  r.t  about  this  time  conceming  our  getting  out  of 
WDC.   As  I  recall  these  discussions,  Jim  asked  us  to  surrender 
our  equity  in  the  company  to  him  or  to  him  and  Susan,  because 
he  believed  they  could  use  the  company's  losses  for  "tax 
purposes,"  as  his  letter  says,  although  I  do  not  know  what  those 
"tax  pi'rposes"  were.    My  husband  and  I  were  not  averse  to  doing 
this,  since  WDC  by  this  time  was  a  venture  in  which  we  had  spent 


253  Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995.  answer  to 
Interrogatorv  No.  23(a).  at  44-45 

254  Interrogatory  Respor.ies  ol  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No  23,  at  54-55. 

255  Interrogaicr/  Responses  of  William  Jefferson  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No.  23(:,,  at  45.  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24. 
1995.  answer  to  Interrogatory  No  23(c).  at  55 

256  See  Preliminary  Report  at  119-20. 

257  inierrogaicry  Responses  of  H:i:ary  Rodham  Clinton,  May  24.  1995.  answer  to 
interrogatrry  No  24(a).  at  56-57 
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a  great  deal  of  money  and  received  r^o  return,  but  we  did  not  want 
to  be  in  a  pocition  of  losing  whatever  equity  we  had  in  the 
company  while  still  being  personally  obligated  on  the  mortgage 
loan  at  Citizens  Bank  in  Flippin  and  on  the  Lot  13  loan  which  was, 
ai.  of  this  time,  at  the  Security  Bank  of  Paragould.   As  I  recall  o't 
discussions,  it  proved  impossible  to  get  my  husband  and  me 
released  from  these  loans,  so  we  ultimately  declined  to  surrender 
our  equity  in  WDC  to  the  McDougals.   During  these  discussions, 
neither  of  ihe  McDougals  suggested  that  we  should  contribute 
mc  e  money  to  the  venture.^" 

Mrs.  Clinton  says  that  at  no  time  before  1 989  did  she  know  anything 
about  the  purchase  by  Whitewater  of  810  acres  of  land  from  Intemational  Paper 
Realty  Corporation;  to  the  contrary,  she  believed  that  Whitewater  was  in  the 
process  of  winding  up  its  affairs.^*'  No  contrary  evidence  has  been  found. 

G.        1985-1992:   Whitewater  after  the  land  was  gone. 

1.        The  bulk  sale  to  Ozark  Air  and  its  assumption  of  some 
of  the  debt. 

The  Preliminary  Report  discussed  the  bulk  sale  of  Whitewaters 
renaming  lots  to  Chris  Wade's  Ozark  Air  in  May  1985  and  the  periodic 
reduction  thereafter  in  the  amount  owing  on  the  Citizens  Bank  mortgage  loan, 
culminating  in  its  final  repayment  in  May  1992.^"'  Asked  why  betv/een  July 
1986  and  May  1992.  the  Clintons  did  not  repay  the  Citizens  Bank  mortgage 
loan,  Mrs.  Clinton  answered: 

As  previously  indicated,  it  was  always  intended  that  this  mortgage 
loan  would  be  repaid  by  the  income  stream  generated  by  the 
escrow  contracts  from  lots  that  had  been  sold.    We  saw  no  reason 
to  prepay  the  mortgage  personally.   The  mortgage  was  ultimately 
paid  off  completely,  as  were  all  the  WDC  bank  loans  which  my 
husband  and  I  signed  for  at  the  Union  Bank,  the  Bank  of  Cherry 
Valley,  the  Bank  of  Kingston  (Madison  Bank  and  Trust),  and  the 
Security  Bank  of  Paragould.   To  the  best  of  my  knowledge,  my 


(3)  258        Id.,  answer  •    interrogatory  No,  24(b).  at  57-58- 

259  interrogatcr,'  Responses  of  Hillary  Rodham  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No  24(c).  at  59-60.    President  Clinton  incorporated  by  reference  his  wife's  answer 
to  this  inter'o^atory    ■nterrogatory  Responses  of  William  Jeflerson  Clinton,  May  24,  1995. 
answer  to  '"terrcgatory  No  24.  at  46-47 

260  See  Preummary  Report  at  123-^5 
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husband  and  I  never  signed  for  a  WDC  loan  at  Madison  Guaranty 
Savings  &  Loan  or  any  other  savings  and  loan  association.^' 

The  refe'-ence  to  "prepay[ing]"  the  mortgage  is  puzzling.  The  loan  was  a  series 
of  one-  or  two-year  notes.   It  was  not  a  long-term  amortizing  mortgage. 


2. 


The  decline  in  the  recourse  debt. 


The  Preliminary  Report  discusses  the  partial  conversion  of  Whitewater's 
debt  frorr  debt  that  was  recourse  to  the  shareholders  to  debt  that  was 
nonrecourse.    It  noted  that  the  advances  from  McDougal  and  McDougal- 
controlled  entities  effected  this  change;  they,  instead  of  the  banks,  became  the 
project's  principal  creditors.^"  In  its  interrogatories,  the  RTC  asked  the 
Clintons  why,  between  the  end  of  fiscal  year  1981  and  fiscal  year  1986,  the 
Clintons  spent  essentially  nothing  on  Whitewater.   Mrs.  Clinton  responded: 

We  i.iade  a  financial  contribution  to  the  project  whenever  we  were 
requested  to  by  the  McDougals.   There  were  many  years  in  which 
the  McDougals  did  not  ask  for  a  contribution.   As  already 
indicated,  however,  we  expected  the  project  to  be  essentially  self- 
financing  when  the  requisite  number  of  lots  had  been  sold. 
Indeed,  Jim  McDougal  wrote  to  us  in  1981  that  "[tjhings  are 
looking  pretty  good  at  Whitewater  as  our  receivables  run  about 
equal  to  what  we  owe."   DKRT900101,  attached  hereto  at 
Tab  26(A).    Please  see  my  response  to  No.  7(c),  supra.''" 

As  noted  above,  the  Interest  Funding  Loan,  if  signed  by  the  Clintons,  might 
raise  a  contrary  inference,  but  that  inference  would  apply  to  1982-1983.   The 
recourse  debt  did  not  decline  significantly  until  1985-1986. 

3.         Operations  and  cash  flow  in  fiscal  years  1985  and  1986. 

As  noted  above,  both  of  the  Clintons  indicate  that  they  knew  little  before 
1992  about  Whitewater's  lot  sales  between  1980  and  1985,  Whitewater's  cash 
flow  betv'^en  1980  and  1986,  the  McDougals'  expenditures  on  the  project 


261  Interrogaiorv  Responses  of  Hillary  Rodham  Clrron,  May  24,  1995,  answer  to 
Interrogatory  No^  26(f),  at  68  (emphasis  added). 

262  See  Preliminary  Report  at  125. 

263  ir-ierrogatory  Responses  of  Hiiiary  Rodham  Clinton,  May  24,  1995.  answer  to 
Interrogatory  No,  26(b),  at  67 
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between  198C  and  1986,  or  the  source  of  the  McDougals"  money .^** 
Similarly,  in  response  to  Interrogatory  No.  20,  the  Clintons  again  state  that  they 
have  no  knowledge  of  the  source  of  funds  that  Whitewater  used  between  1984 
and  1986  to  pay  down  bank  loans.^^^  Asked  whether  the  Clintons  knew  at 
anv  time  between  1978  and  1986  that  they  had  not  spent  nearly  as  much  on 
the  Whitewater  project  as  had  the  McDougals,  Mrs.  Clinton  answered:   "We  did 
not  know,  in  this  time  period,  precisely  what  our  and  the  McDougals'  respective 
financial  contributions  to  the  project  were."^^  No  contrary  evidence  has  been 
found. 

4.        The  Lyons  report. 

The  Preliminary  Report  discussed  the  conclusions  of  the  Lyons  Report 
and  reconciled  the  Lyons  Report's  calculation  of  the  Clintons'  total  investment  in 
Whitewater  ($46,137)  to  the  total  investment  figure  presented  in  the  Preliminary 
Report  ($35, 970 V^^'   In  her  interrogatory  answers,  Mrs.  Clinton  presented 
numbers  that  differ  slightly  from  those  presented  in  the  Preliminary  Report. 
Based  on  her  review  and  her  counsel's  review  of  tfie  available  records,  she  said 
she  believes  that  the  Clintons  spent  over  $46,600  on  Whitewater,  as  follows; 

the  $37,849.93  which  we  had  expended  through  calendar  year 
1986  (please  see  my  response  to  No.  15(d)(3)  and  15(d)(8), 
supra),  $2561.33  in  interest  payments  on  the  Security  Bank  of 
Paragould  Loan  in  1987,  $1473.60  in  interest  payments  on  that 
loan  in  1988,  $1275.15  in  real  estate  taxes  in  1988,  $291.35  in 
real  estate  taxes  in  1989,  $345.15  in  franchise  taxes  in  1990,  and 
$2839.24  in  1991  tor  accounting  work  to  prepare  various  tax 
fil  ngs  for  WDC.'" 


264        Interrogatory  Responses  of  William  Jefferson  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No   15.  at  27-29:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24. 
1995,  answer  to  interrogatory  No   15,  at  27-32. 

26.5        Interrogatory  Responses  of  William  Jefferson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No  20  at  38-39:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995.  answer  to  Interrogatory  No  20,  at  49 

266  Interrogatcry  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 

Interrogatory  No  26(cl.  at  67 

267  See  Preiir",nary  Repon  at  129-31 

268  ii-'errogat^ry  Responses  ot  H^iiap/  Rodham  Clinton.  May  24.  1995.  answer  to 
lnterroga:;ry  No  26ia).  at  66-67 
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For  the  most  part,  any  inconsistency  between  these  numbers  and  those 
that  appear  in  the  Preliminary  Report  is  more  apparent  than  real.^'  In  their 
interrogatory  answers,  the  Clintons  used  calendar  years.   For  the  most  part,  the 
Preliminary  Report  uses  Whitewater's  fiscal  year.  That  one  difference  explains 
seveial  of  the  apparent  inconsistencies."" 

The  remaining  apparent  inconsistencies  between  Mrs.  Clinton's  interroga- 
tory answers  and  the  Prsliminary  Report  also  can  easily  h»»  reconciled.  Apart 
from  timing  differences  explained  above  (fiscal  versus  calendar  year),  the  sole 
difference  between  Mrs.  Clinton's  statement  and  the  Preliminary  Report  about 
advances  In  1981  Is  that  the  Preliminary  Report  excluded  $243.82  paid  to 
Citizens  Bank  of  Jonesboro,  whereas  Mrs.  Clinton  did  not."'   The  same  is 
true  with  respect  to  Mrs.  Clinton's  answer  about  advances  through  1986:  The 
sole  differences  are  timing  differences  (fiscal  versus  calendar  year)  plus  the 
$243.82  paid  to  Citizens  Bank  of  Jonesboro."^  Finally,  Mrs.  Clinton  includes 
the  $;,000  received  from  Jim  McDougal  in  1992,  whereas  the  Preliminary 
Report  did  not."^ 

5.        The  1986  examination  of  Madison  Guaranty,  the  cease 
and  desist  order  and  McDouqal's  final  removal  from 
Madison  Guaranty  and  Madison  Financial. 

The  Preliminary  Report  summarized  the  events  leading  to  McDougal's 
removal  from  any  connection  with  Madison  Guaranty  and  Madison 
Financial. ^^''  The  Clintons  state  that  they  had  no  knowledge  of  the  1984 


(Se) 


(^ 


269  The  same  is  true  of  inconsistencies  between  the  numbers  in  the  Preliminary  Report  and 
numbers  tound  on  the  Vincent  Foster  "documents  mentioning  Whitewater  in  the  files  this  office 
received  from  the  White  House  on  July  27.  1993."   Letter  from  David  E.  Kendall  to  Bruce  A. 
Ericson.  dated  July  27,  1995,  at  1.  Those  documents  contain  some  numt)ers  that  differ  from 
the  numbers  in  the  Preliminary  Report.    E.g..  DKSN000058.  DKSN000C68-71.   The  differences, 
however,  do  not  seem  maienal.   Nor  Is  there  anything  in  these  documents  that  suggests  the 
Preliminary  Report  overlool^ed  anything  of  consequence. 

270  I   one  adjusts  for  the  differences  betv,een  a  calendar  year  and  a  fiscal  year,  there  are 
no  inconsistencies  whatsoever  between  the  numbers  set  forth  in  Mrs.  Clinton's  answers  to 
Interrogatories  Nos   15(d)(1)  and  15(d)(7)  and  the  numbers  in  the  Preliminary  Report. 

271  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 

Interrogatory  No   15(d)(2). 

272  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No   15(d)(8).   The  report  excluded  this  $243.82  because  no  definitive  connection 
between  this  loan  and  Whitewater  has  been  made. 

273  Interrogatory  Responses  o!  Hillary  Rodham  Clinton.  May  24,  1995,  answer  to 

Inlerrogatorv  No    15(d)(3) 


274        See  Preliminary  Repon  at  131-32. 
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Report  of  Examination;  the  1984  Supervisory  Agreement;  the  1986  Report  of 
Examination;  and  the  1986  Cease  and  Desist  Order.   Neither  Clinton  recalls 
reading  any  of  these  documents  or  leaming  about  its  contents.   Furthermore, 
Mrs.  Clinton  says  that,  as  of  July  17,  1986,  she  was  unaware  of  the  meeting  in 
Dallas  at  which  FHLBB  officials  instructed  Madison  Guaranty's  board  of 
directors  to  remove  McDougal  from  his  offices.^" 

5.        Mrs.  Cliritcn's  work  on  matters  related  to  Whitewater 
after  Jim  McDougal  ceased  to  manage  Whitewater's 
financial  affairs. 

The  Preliminary  Report  discussed  the  Clintons'  repurchase  of  Whitewater 
lot  13  after  its  purchaser,  Hilman  Logan,  went  bankrupt.^'*  In  1988,  when  the 
Company  was  unable  to  make  payments  on  the  Security  Bank  loan,  the 
Clintons  personally  repaid  the  loan  by  buying  lot  1 3  out  of  Hilman  Logan's 
bankruptcy  and  then  reselling  this  real  estate.    Mrs.  Clinton  explains: 

At  some  point  in  1987,  I  learned  that  Hilman  Logan  had 
declared  bankruptcy,  and  I  asked  a  bankruptcy  lawyer  at  the  Rose 
Law  Firm,  Allen  Bird,  to  assist  us  in  determining  how  to  assure 
thdt  our  nghts  under  the  escrow  contract  were  protected.   In  the 
1987-1988  period,  it  became  evident  to  us  that  WDC  might  not  be 
able  to  pay  off  the  Security  Bank  loan.    In  1988,  Mr.  Bird  was  able 
to  negotiate  with  the  Hilman  Logan  estate  and  with  the  federal 
bankruptcy  trustee  in  Mississippi  an  arrangement  whereby  my 
husband  paid  $8000  of  our  own  funds  into  the  Bankruptcy  Court 
and  personally  acquired  the  Logan  estate's  equity  in  lot  13.  .  .  . 
In  the  meantime,  the  Ozarks  Realty  Company  had  negotiated  for 
us  the  sale  of  Lot  13  to  John  and  Marilyn  Lauramoore  for  $27,500. 
.  .  .   After  this  sale,  my  husband  and  I  were  able  to  pay  off  the 
remaining  principal  and  interest  at  the  Security  Bank,  pay  the 
seller's  closing  cost  on  the  transaction,  recover  our  $8000 
personal  investment,  and  realize  $1640,  which  we  reported  as  a 
capital  gam  on  our  1988  tax  return. ^^ 

The  documentary  evidence  is  consistent  with  this  explanation. 


275  Interrogatory  Responses  o(  William  Jefferson  Clinton.  May  24,  1995,  answer  to 
Interrogatory  No   i6ib).  at  30-31.  Interrogatory  Responsos  ot  Hillary  Rodham  Clinton,  May  24, 
1995.  answers  to   -^terrogatory  No   16(b).  at  33.  and  interrogatory  No.  17(g)(5).  at  38. 

276  See  Prenm.nary  Report  at  133-36 

277  inter-rga!C7  Responses  o'  niiia^  Roaham  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No    '2;f)   at  23-24  (citations  omitleol 
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The  Preliminary  Report  also  discusses  Mrs.  Clinton's  efforts  in  1988  and 
tfiereafter  to  tend  to  Whitewater's  affairs  and,  in  particular,  its  delinquent  taxes. 
It  mentioned  Mrs.  Clinton's  efforts  to  obtain  a  power  of  attorney  from  Jim 
McDougal.^'^   In  her  answer  to  interrogatories,  Mrs.  Clinton  describes  at  great 
length  her  attempts  to  obtain  a  power  of  attorney  from  the  McDougals  in  1988 
and  the  difficulties  she  had  reaching  them  and  attempting  to  straighten  out  the 
affairs  of  Whitewater.^" 

7.        The  Clintons  sell  their  remaining  interest  to  McDouqal. 

The  Preliminary  Report  discusses  the  transaction  in  1992  by  which  the 
Clintons  sold  their  remaining  interest  in  Whitewater  to  McDougal  for 
$1,000.^°°  Mrs.  Clinton  states  that  the  purpose  of  the  agreement  was  to 
divest  all  of  the  Clintons'  interests  in  Whitewater.   The  document  was 
negotiated  by  Jim  Blair  and  drafted  by  Vincent  Foster.   When  Mrs.  Clinton 
signed  the  agreement,  she  did  not  know  that  the  McDougals  had  signed  a 
[W)  p  document  purporting  to  assign  McDougals'  Whitewater  stock  to  Jim  McDougal's 

mother,  Lorene  McDougal,  if  indeed  they  had.   The  Clintons  also  were  unaware 
of  the  Intemational  Paper  litigation. ^°' 

The  Clintons  did  not  attend  the  closing  meeting  of  December  22,  1992, 
at  which  McDougal  bought  the  Clintons'  interest  in  Whitewater  for  $1,000. 
President  Clinton  states  that,  until  he  answered  the  RTC's  interrogatories,  he 
had  not  seen  Vincent  Foster's  memorandum  of  this  closing  meeting.'*^ 
Mrs.  Clinton  cannot  recall  seeing  the  memorandum  either,  but  she  thinks  she 
may  have  seen  it  or  one  like  it.^"   Regarding  Jim  McDougal's  purported 
minutes,  which  Foster  received  in  silence,  Mrs.  Clinton  states  that  she  had  not 
previously  seen  the  minutes  and,  she  says,  the  purported  minutes  are 
inaccurate 

since  [she]  did  not  either  personally  or  through  counsel,  attend  a 
meeting  of  the  Board  of  Directors  of  WDC  on  December  22,  1992, 


278        See  Preliminary  Report  at  136-37 


279  interrogatory  Responses  of  Hillary  Rodham  Clinton.  May  24.  ',995.  answer  to 
lnterrogator\  No.  25(a).  at  60-63. 

280  See  Preliminary  Report  at  137-38 

281  interrogatcv  Responses  of  Hillary  Rodtiam  Clinton.  May  24,  1995.  answer  to 
Interrogatory  No  25ie).  at  64-65. 

282  Inter'Dgaicry  Responses  of  Wuharr  jetlerson  Clinton,  May  24.  1995.  answer  to 
Interrogalon,'  No  ;5ici.  at  48. 

283  Inte'roga'cy  Responses  of  Hiiia-.  Rodham  Clinton.  May  24.  1995.  answer  to 
interrogator/  No  25id),  at  64 
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at  which  'a  discussion  of  the  old  business  of  the  corporation  was 
held,  and  all  actions  of  the  corporation  up  to  and  including  this 
meeting  were  ratified."^** 

H.       The  Clintons'  knowledge. 

The  Preliminary  Report  posed  but  did  not  answer  the  question  whether 
the  Clintons  knew  about  the  McDougals'  advances  to  Whitewater,  about  the 
source  ot  the  funds  used  to  make  those  advances  or  about  the  source  of  the 
funus  used  to  make  payments  on  bank  debt.    In  light  of  the  evidence  received 
since  the  completion  of  the  Preliminary  Report,  the  RTC  is  in  a  better  position 
to  address  these  questions. 

The  Clintons  answer  these  questions  by  stating  that  they  had  no 
knowledge  of  these  matters.   For  example,  in  response  to  Interrogatory  No.  1 5, 
both  of  the  Clintons  indicate  that  they  knew  little  before  1992  about 
Whitewater's  lot  sales  between  1980  and  1985,  Whitewater's  cash  flow  between 
1980  and  1986,  the  McDougals'  expenditures  on  the  project  between  1980  and 
1986,  or  the  source  of  the  fvlcDougals'  money.^**  Similarly,  in  response  to 
Inten^ogatory  No.  20.  the  Clintons  state  that  they  have  no  knowledge  of  the 
source  of  funds  that  Whitewater  used  between  1984  and  1986  to  pay  down 
bank  loans.^** 

Interrogatory  No.  19  asks  the  Clintons  about  their  knowledge  of  certain 
facts  detailed  at  length  in  the  various  parts  to  this  interrogatory.   The  Clintons 
do  not  provide  any  such  information.    Instead,  in  identical  "global  responses" 
they  say  they  do  not  know  whether  the  facts  are  accurate  or  not,  and  they  also 
assert: 

As  previously  indicated,  the  McDougals  exercised  control 
over  the  management  and  operations  of  WDC  for  the  period  of  its 
active  existence.    My  wife  and  I  signed  extensions  or  renewals  of 
vanous  WDC-related  bank  loans,  but  we  did  not  receive  annual 
reports  or  regular  financial  summanes  and  were  not  informed  of  all 
the  actions  taken  in  the  name  of  WDC.   We  did  not  know  what 
expenditures  the  McDougals  made  on  WDC's  behalf,  the  sources 


284  Interrogatory  Responses  ot  Hillary  Rodham  Clinton.  May  24.  1995.  answer  to 
Interrogatory  No  25(f).  at  65. 

285  Interrogatory  Responses  of  William  Jeflerson  Clinton,  May  24.  1995,  answer  to 
Interrogatory  No   15  at  27-29:  Interrogatory  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answsr  ;o  Interrogatory  No.  15.  at  27-32. 

286  Interrogatcrv  Responses  ot  Wiliiar-i  jetferson  Clinton.  May  24,  1995.  answer  to 
Interrogatory  \o  20.  at  38-39:  Interrogator'/  Responses  of  Hillary  Rodham  Clinton,  May  24, 
1995,  answe"-  to  interrogatory  No.  20,  at  49. 
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of  these  expenditures,  or  their  nature.  As  was  contemplated  from 
the  inception  of  the  venture,  we  were  passive  investors  and  relied 
upon  the  McDougals  to  manage  and  operate  it.^*' 

Putting  aside  for  the  moment  the  legal  significance  of  the  phrase 
"passive  investor,"^®*  the  evidence  is  essentially  consistent  with  this  assertion. 
For  the  relevant  period  (ending  in  1986),  the  evidence  suggests  that  the 
McDougals  and  not  the  Clintons  managed  Whitewater.   The  evidence  does  not 
suggest  that  the  Clintons  had  managerial  control  over  the  enterprise,  or 
received  annual  reports  or  regular  financial  summaries.   Instead,  and  as  the 
Clintons  suggest,  their  main  contact  with  Whitewater  seems  to  have  consisted 
of  signing  loan  extensions  or  renewals. 

This  point  can  be  demonstrated  by  presenting  a  chronology  of  the 
documents  identified  in  this  investigation  that  are  addressed  to  or  written  by  the 
Clintons  pertaining  to  Whitewater:^*' 


Date 


Document 


Description 


1978 


06/19/78 
07/27/78 


DKRT900145 
DKRT900179 


08/02/78         DKPT  900087 


Union  Bank  promissory  note. 

Letter  from  Wade  to  the  McDougals 
and  the  Clintons  (but  addressed  only  to 
the  McDougals)  regarding  the  closing 
on  the  v»hitewater  property. 

Citizens  Bank  of  Flippin  promissory 
note. 


08/02/78         LKRT801033 
09/07/78         DKRT900180 


Citizens  Bank  mortgage. 

Letter  from  Wade  to  the  McDougals 
and  the  Clintons  regarding  the  closing 
statement  and  a  survey. 


287        interrogate^  Responses  of  William  JeHerson  Clinton,  May  24,  1995,  answer  to 
Interrogatory  No   ■'  9.  a;  35-36:  interrogatory  Responses  of  Hillary  Rodhanri  Clinton,  May  24, 
1995,  answer  to  mierrogatory  No   19.  at  46 


288 


See  pages 


78  below. 


289        Sof^e  press  accounts  have  ncjcea  cnronoiogies  tinat  list  contacts  between  the 
Clintons  ana  '"e  ^'■;Dougals  other  iha'-  'rose  ;isted  below    Because  no  evidence  has  been 
found  that  trese  cc-versations  pera^r^eo  ;o  Whitewater,  they  are  not  listed  here. 
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12/29/78  DKRT80134B 

1979 

00/19/79  DKRT900147 

08/06/79  DKRT800433 

09/17/79  DKRT900151 

09/30/79  DKRT800938-39 

11 '09/79  CBF0271 

12/17r/9  DKRT900155 

12/29/79  DKRT801346 

12/29/79  DKRTB01344 


The  Clintons'  check  to  Great  Southern 
Land  Company  for  $10,130.58. 


First  extension  of  Union  Bank  note. 

Demand  notice  from  Citizens  Bank  of 
Flippin  to  the  McDougals  and  the 
Clintons  (addressed  only  to  the 
McDougals'  address). 

Second  extension  of  Union  Bank  note. 

Warranty  deed  from  the  McDougals 
and  the  Clintons  to  the  Company. 

Extension  agreement  for  the  Citizens 
Bank  mortgage  loan. 

Third  extension  of  Union  Bank  note. 

The  Clintons'  check  to  McDougal  for 
$237.50,  reimbursement  of  interest 
paid. 

The  Clintons'  check  to  Citizens  Bank  for 
$4,752.88. 


1980 


01/15/80         DKRT900157 


Letter  returning  canceled  second 
extension  of  Union  bank  note. 


08/05/80         DKRT800529 


08/21/80         CBF0274 


08/23/80         DKRT801342 


12/16/80         MBT000000087 
DKRT900163 
DKRT900019 


Extension  and  modification  agreement 
with  Citizens  Bank. 

Affidavit  warranting  the  purpose  of  the 
Citizens  Bank  mortgage  loan. 

Check  for  $9,000  made  out  in  blank 
and  ultimately  given  to  Citizens  Bank. 

Mrs.  Clinton  borrows  $30,000  from 
Madison  Bank. 
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12/28/80         DKRT900021 


Warranty  deed  transfers  lot  1 3  to 
Mrs.  Clinton. 


1981 

02/17/81         DKRT400932 


The  Clintons'  check  for  $243.82  to 
Citizens  Bank. 


06/30/81         DKHT800762 


The  Clintons'  check  for  $300  to 
Madison  Bank. 


08/01/81  DKRT800742 


The  Clintons'  check  for  $300  to 
Madison  Bank. 


08/05/81         CBF0282 


Extension  agreement  for  the  Citizens 
Bank  loan. 


09/26/81  DKRT800762 


The  Clintons'  check  for  $300  to 
Madison  Bank. 


10/06/81  DKRT9001G1 


® 


10/12/81  DKRT900100 


11 '10/81  DKRT900044 


11/23/81  DKRTB00758 


Letter  from  McDougal  to  Mrs.  Clinton 
enclosing  an  extension  agreement  for 
signature.   The  letter  states  that 
"Things  are  looking  pretty  good  at 
Whitewater  as  our  receivables  run 
about  equal  to  what  we  owe.  The  only 
problem  is  our  inability  to  sell  the  house 
on  the  property  because  of  high  rates." 

Letter  from  Mrs.  Clinton  to  McDougal 
enclosing  a  signed  copy  of  an 
extension  agreement  for  the  Citizens 
Bank  mortgage  loan. 

Letter  from  Wade  to  the  Clintons 
confirming  that  lot  13  had  been  sold  to 
Hilman  Logan. 

Letter  from  Chris  Wade  to  President 
Clinton  enclosing  a  warranty  deed  for 

lot  13. 


12/09/81  DKRT800748-50 

12/27/81  DKRT800763 


Escrow  contract  for  lot  13. 

The  Clintons'  check  for  $600  to 
Madison  Bank. 
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1982 

02/20/82  DKRT101036 

03/01/82  DKRT400989 

04/13/82  DKRT 100500 

08/05/82  DKRT700318 


08/11/82 
11/01/82 

11/01/82 


DKRT400134 

DKRT400lj>4 
CBF0222 

CBF0322 


1983 

09/19/83  DKRT  100934 

09/30/83  DKRT40013b-37 

09/30/83  DKRT400155 

09/30/83  SBP0081-82 

1C/14/83  DKRT700112 

1934 

09/30/84  DKRT200764 


The  Clintons'  check  for  $20,744.65  to 
Madison  Bank. 

Letter  from  McDougai  to  President 
Clinton  confirming  that  the  Citizens 
Bank  of  Jonesboro  loan  is  part  of  the 
Clintons'  investment  in  Whitewater. 

Extension  agreement  for  the  Bank  of 
Cherry  Valley  loan. 

Letter  from  Theresa  Pockrus,  EVP, 
Citizens  Bank,  to  Mrs.  Clinton. 

Letter  from  Mrs.  Clinton  to  Pocknjs. 

Interest  Funding  Loan  promissory  note. 


Extension  agreement  for  the  Citizens 
Bank  Mortgage  Loan. 


Letter  from  Mrs.  Clinton  to  McDougai 
enclosing  a  tax  statement  for  lot  13. 

Letter  from  Security  Bank  of  Paragould 
to  President  Clinton  enclosing  proceeds 
of  the  loan. 

Promissory  note  signed  by  President 
Clinton. 

Loan  application  (unsigned). 

Extension  agreement  for  Citizens  Bank 
Mortgage  Loan. 


Extension  agreement  for  Security  Bank 
of  Paragould  loan. 
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10/01/84  DKRT700556 

10/04/84  DKRT101073 

10/04/84  DKRT500917 

10/05/84  DKRT400142 

10/15/84  DKRT700388 

10/22/84  DKRT1 00735 

11/05/84  DKRT500941 

1 1  /2 1  /84  D  K  RT700307-08 

11/26/84  DKRT700113 

12/12/84  DKRT700414 

1985 

03/26/85  DKRT800557 


Letter  from  Mrs.  Clinton  to  McDougal 
regarding  a  notice  of  final  payment 
received  from  Security  Bank  of 
Paragould. 

Letter  from  McDougal  to  Mrs.  Clinton 
enclosing  a  check  for  Security  Bank  of 
Paragould. 

Whitewater  check  for  $4,811.19  to 
Security  Bank  of  Paragould. 

Security  Bank  of  Paragould's  notice  of 
past  due  loan  payment  addressed  to 
President  Clinton. 

Security  Bank  of  Paragould's  notice  of 
past  due  loan  payment  addressed  to 
President  Clinton. 

Letter  from  Mrs.  Clinton  to  McDougal 
regarding  unpaid  property  taxes. 

Whitewater  check  for  $143.65  to 
Mrs.  Clinton  relating  to  property  taxes 
paid  on  lot  13. 

Letter  from  McDougal  to  Mrs.  Clinton, 
which  reads  in  full;   "I  urgently  need 
your  personal  financial  statement  to 
renew  the  Whitewater  note  at  Flippin." 

Extension  agreement  for  the  Citizens 
Bank  Mortgage  Loan. 

Memorandum  from  McDougal  to 

Mrs.  Clinton  asking  the  Clintons  to  sign 

their  financial  statement. 


Memorandum  to  President  Clinton 
regarding  arrangements  for  the 
campaign  fund  raiser  to  be  held  at 
Madison  Guaranty. 
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04/04/85 


Date  of  the  campaign  fund  raiser,  which 
President  Clinton  attended. 


10/11/85         DKRT200358 


Extension  agreement  for  the  Security 
Bank  of  Paragould  loan. 


02/03/86         DKRT700305 


Letter  from  Security  Bank  of  Paragould 
to  President  Clinton  enclosing  a 
statement  of  interest  paid. 


06/23/86         DKRT700341-45 


10/22/86 


DKRT700334-35 


Note  from  Carolyn  Huber  to 
Mrs.  Clinton:   "I  did  not  get  to  speak  to 
Jim.   The  lady  in  his  office  told  me  you 
sold  the  property  late  last  year.   She 
a.  ked  that  I  send  the  bill  to  Jim--so  I 
did  today."   See  DKRT700334. 

Memorandum  from  Carolyn  Huber  to 
Mrs.  Clinton  regarding  property  tax 
issues  on  lot  13. 


11/14/86 


DKRT200475 


11/20/86         DKRT700302 


Letter  containing  a  'status  report"  on 
Whitewater  sent  to  McDougal  to  the 
Clintons. 

Notice  of  payment  due,  sent  by 
Security  Bank  of  Paragould  to  President 
Clinton. 


12/06/86         DKRT200683 


12/30/86         DKRT400999 


Letter  from  McDougal  to  the  Clintons 
regarding  the  Citizens  Bank  mortgage. 

The  Clintons'  check  for  $1,635.51  to 
Secunty  Bank  of  Paragould. 


I.  Analysis. 

The  foregoing  list  contains  essentially  all  of  the  documents  regarding 
Whitewater  that  seem  to  have  been  addressed  to,  or  written  by,  the 
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Clintons.^*'  These  documents  do  not  disclose  much  of  substance  about 
Whitewater's  sales  or  its  sources  and  uses  of  funds.   At  most,  they  show  that 
the  Clintons  signed  some  checks  and  bank  documents.    If  such  documents 
were  signed  in  the  presence  of  the  McDougals,  these  occasions  could  have  led 
to  conversations  in  which  questions  were  asked  about  Whitewater.   That, 
however,  i";  speculation;  in  fact,  the  documents  and  the  interviews  reveal  no 
evidence  of  such  conversations.   Therefore,  on  this  record,  there  is  no  basis  to 
assert  that  the  Clintons  knew  anything  of  substancb  about  the  McDougals' 
advances  to  Whitewater,  the  source  of  the  funds  used  to  make  those  advances 
or  the  source  of  the  funds  used  to  make  payments  on  bank  debt. 

,n  particular,  there  is  no  evidence  that  the  Clintons  knew  anything  of 
substance  about  the  transactions  as  to  which  the  RTC  might  be  able  to 
establish  liability  as  to  people  other  than  the  Clintons:   the  $30,000  McDougal 
bonus  and  transaction  8.   There  is  no  evidence  that  the  Clintons  knew  anything 
about  the  bonus.   As  for  the  Dean  Paul/David  Hale/Capital  Management 
transactions  that  apparently  funded  Capital  Management's  $300,000  loan  to 
Susan  McDougal,  there  is  nothing  except  an  unsubstantiited  press  report  that 
David  Hale  claims  then-Governor  Clinton  pressured  him  into  making  the  loan  to 
Susan  McDougal.^"    President  Clinton  has  denied  this.^'^ 

The  press  and  others  have  focused  to  some  extent  on  the  question  of 
whether  the  Clintons  were  "passive  investors."   From  a  legal  point  of  view,  their 
general  status  as  passive  investors  (or,  for  that  matter,  as  active  investors)  is 
not  the  issue. ^'^  To  state  a  claim  against  the  Clintons  (or  anyone  else),  the 


290  No  attempt  nas  been  made  to  include  documents  created  after  December  31,  1986  or 
received  by  the  Clintons  after  December  31.  1987.   There  is  no  evidence  of  any  possible  flow 
of  funds  from  fvladison  Guaranty  to  Whitewater  after  November  1985.    By  July  1986, 
McDougals  control  of  Madison  Guaranty  had  ended. 

291  See  Preliminary  Report  at  115.   The  RTC  has  not  been  able  to  depose  or  interview 
Hale. 

292  ■'  don't  know  what  alleged  claim  David  Hale  has  made.    I  don't  recall  any  conversation 
with  David  Hale  about  loaning  money  to  Jim  McDougal.  Susan  McDougal,  Master  Marketing, 
Madison  Guaranty,  or  any  other  entity  owned  by  the  McDougals.  and  I  am  certain  I  never 
pressured  Hale  or  any  company  that  he  owned  to  make  any  loan."   Interrogatory  Responses 
of  William  Jefterson  Clinton,  May  24,  1995,  answer  to  Interrogatory  No.  23(a),  at  44-45. 

293  The  term  'passive  investor*  receives  occasional  use  in  the  case  law.  mainly  in  tax  and 
securities  cases     E  g..  Landreth  Timber  Co  v.  Landreth.  471  U.S.  681,  692  (1985)  (rejecting 
the  notion  that  the  securities  laws  were  designed  to  protect  only  "passive  investors");  United 
FiDenech.  Ltd.  v.  Commissioner  of  Internal  Revenue.  976  F.2d  445,  446  (8th  Cir.  1992)  (holding 
that  a  passive  investor  cannot  deduct  research  and  expenmental  expenses  in  connection  with  a 
trade  or  t5usiness).  Casali  v.  Sctiultz.  292  Ark  602.  607.  732  S  W  2d  836.  838  (1987) 
(securrties  casa.  assenting  opinion):  Scnuitz  v.  Rector-Phillips-Morse.  Inc..  261  Ark.  769.  783, 
552  S  W  2a  4,  r.    ^977)  (securities)     The  Tax  Reform  Act  of  1986  also  added  the  phrase 

(continued...) 
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RTC  must  plead  and  prove  "fraud"  or  "intentional  misconduct."^  Knowledge 
and  intent  are  essential  elements  of  these  offenses;  absent  proof  of  such 
knowledge  and  intent,  no  claim  can  be  stated. 

On  this  record,  there  is  no  basis  to  charge  the  Clintons  with  any  kind  of 
primary  liability  for  fraud  or  intentional  misconduct.  This  investigation  has 
revealed  no  evidence  to  support  any  such  claims.   Nor  would  the  record 
support  any  claim  of  secondary  or  derivative  liability  for  the  possible  misdeeds 
of  others.  As  set  forth  in  part  II  above,  there  is  evidence  that  the  McDougals 
0.(1  J  others  may  have  engaged  in  intentional  misconduct.^'*  There  are  legal 
theories  by  which  one  can  become  liable  for  the  conduct  of  others--e.g., 
conspiracy  and  aiding  and  abetting.'^  On  this  evidentiary  record,  however, 
these  theories  have  no  application  to  the  Clintons. 

To  hold  one  liable  for  conspiracy  or  aiding  and  abetting,  the  RTC  must 
plead  and  prove  the  elements  of  these  theories.   These  elements  include  a 
general  awareness  of  the  wrongful  acts  being  committed  by  others  and  an 
intention  to  assist  in  the  commission  of  the  primary  offenses.   There  is  no 
evidence  here  that  the  Clintons  had  any  such  knowledge  or  intent.   Accordingly, 
there  is  no  basis  to  sue  them. 


IV. 


RECOMMENDATION. 


As  part  of  its  Madison  Guaranty  investigation,  the  RTC  deemed  it 
necessary  to  detennlne  whether  Whitewater  caused  losses  to  Madison 
Guaranty  and,  if  so,  whether  anyone  could  be  sued  co<^t-effect;vely  to  make 
good  those  losses.   Those  tasks  have  been  accomplished. 

As  stated  above,  the  RTC  has  no  cost-effective  claims  against  anyone 
unless  the  Independent  Counsel's  prosecution  of  the  McDougals  and  Tucker 
leads  to  convictions  with  respect  to  the  loans  described  as  part  of  transaction  8. 
Therefore,  pending  the  results  of  the  criminal  case,  it  is  recommended  that  no 
further  resources  be  expended  on  the  Whitewater  part  of  this  investigation. 


293(,  .continued) 

•passive  activity"  to  the  tax  laws    26  U  S  C.  §  469.  added  by  Pub.  L.  99-514,  Title  V,  §  501(a), 

100  Stat  2233    Nc^e  ot  these  usages  nas  any  significance  for  present  purposes. 

294  12  U.S. C    i  ■44la(b)(14)(A)(ii)     See  Preliminary  Report  at  7 

295  As  'oted.  -"e  McDougals  and  Jim  Guy  TucKer  have  been  indicted  for  an  alleged 
criminal  ccnspiracv  .nvolving  the  Dean  Paul.  Ltd  loan  that  is  part  of  transaction  8.    See 
McDouoa   .-idictment  1]  16.  at  10-12 

296  St?e  Preiir-'nary  Report  at  9-1'     See  a/so  part  II. D  above. 
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